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by  a  single  note  or  bond,  the  mortgage  itself  is  generally  made  directly 
to  the  person  to  whom  the  debt  is  payable.  But  when,  as  in  the  case  of 
corporation  mortgages,  the  debt  consists  of  a  large  number  of  bonds, 
and  these  bonds  soon  pass  into  many  different  hands,  a  mortgage  run- 
ning to  the  person  to  whom  the  bonds  were  originally  issued,  or  the  sub- 
sequent holders  of  the  bonds,  is  found  to  be  cumbersome,  complicated, 
and  dangerous  as  regards  its  enforcement  upon  default.^ 

In  consequence  of  the  embarrassments  due  to  having  a  mortgage 
run  to  the  party  to  whom  the  bonds  are  originally  issued,  it  is  the 
custom  and  universal  practice  now  to  have  the  mortgage  run  to  a  trustee 
for  the  benefit  of  the  bondholders.  Such  an  instrument  is  called  a  deed 
of  trust  or,  better  still,  a  mortgage  deed  of  trust.  It  is  a  legal  way  of 
giving  a  mortgage.^ 


1  Where  the  power  of  sale  runs  to 
"the  holder  of  said  bonds  or  of  any 
one  or  more  thoreof,"  the  pow(»r  of 
sale  is  not  in  the  mortRagee,  but  in 
the  bondholders,  and  hence  it  is  void 
for  indefiniteness.  If  the  mortRapee 
assigns  the  mortgage,  the  assignee 
holds  it  in  trust  for  all  the  bond- 
holders. Mason  v.  York,  etc.  R.  R., 
52  Me.  82  (1861).  In  Re  York,  etc. 
R.  R.,  50  Me.  552  (1861),  the  instru- 
ment was  a  mortgage  and  ran  to  a  cer- 
tain person  "and  his  assigns,  who  shall 
become  holders  of  the  bonds  and 
coupons  hereinafter  mentioned,  each 
in  the  ratio  of  the  bonds  so  held  by 
him."  The  mortgagee  assigned  his 
interest  to  other  parties.  The  court 
held  that  whoever  held  the  mortgage 
held  it  as  trustee  for  all  the  bond- 
holders, and  that  no  one  bondholder 
had  greater  rights  therein  than  any 
other.  Where  a  mortgage  is  created 
directly  by  a  statute,  and  no  formal 
instrument  is  made  by  the  corpora- 
tion to  trustees  for  the  bondholders, 
the  mortgagees  are  the  bondholders 
themselves.  Hence,  in  any  suit  of 
foreclosure,  only  those  bondholders  are 
bound  who  are  parties  to  the  suit. 
Young  V.  Montgomery,  etc.  R.  R.,  2 
Woods,  606  (1875) ;  s.'  c,  30  Fed.  Cas. 
850.  Where  the  mortgage  runs  to  all 
the  bondholders  in  proportion  to  their 
interest,  all  the  bondholders  are  neces- 
sary parties  to  any  foreclosure  suit. 
Nashville,  etc.  R.  R.  v.  Orr,  18  WaU. 
471  (1873). 

2  A  mortgage  given  by  a  corporation 


to  a  trustee  to  secure  an  issue  of  bonds 
made  by  the  corporation  is  not  such  a 
trust  estate  as  is  referred  to  in  the 
statute  of  uses  and  trusts.  King  r. 
Merchants'  E.xch.  Co.,  5  N.  Y.  547 
(1851).  A  deed  of  trust  in  the  nature 
of  a  mortgage  to  so<'ure  future  debts  is 
legal.  Diggs  v.  Fidelity,  etc.  Co.,  112 
Md.  50  (1910).  A  mortgage  to  a 
trustee  is  not  void  under  the  Minne- 
.sota  statute  of  uses  and  trusts.  State 
of  Minnesota  v.  Duluth,  etc.  R.  R.,  97 
Fed.  Rep.  3.5,3  (1899).  A  trust  deed  is 
not  void  as  suspending  the  power  of 
alienation,  inasmuch  as  by  payment 
the  mortgage  may  cease  or  by  agree- 
ment of  all  parties  interested  it  may 
be  canceled.  Balfour-Guthrie,'  etc. 
Co.  V.  Woodworth,  124  Cal.  169 
(1899);  Camp  t-.  Land.  122  Cal.  167 
(1898);  Webb  v.  Rockefeller,  66  Kan. 
160  (1903).  A  mortgage  deed  of  trust 
to  secure  the  bonds  of  a  corporation 
does  not  suspend  the  power  of  aliena- 
tion in  violation  of  the  California  stat- 
ute. Atlantic  Trust  Co.  r.  Woodbridge, 
etc.  Co.,  86  Fed.  Rep.  975  (1897). 
"Mortgages  to  one  person  in  trust  f(tr 
the  benefit  of  others  have  frequently 
been  used,  and  upheld  by  the  courts  "  ; 
and  bonds  secured  thereby  and  run- 
ning to  the  trustee  or  bearer  are  legal. 
Such  a  trust  deed  is  a  mortgage.  The 
mortgage  may  be  "by  a  mortgage  di- 
rectly to  the  creditors,  or  to  trustees 
for  their  benefit,  or  by  a  mortgage  to 
secure  bonds  issued  and  delivered  to 
the  creditors,  or  sold  to  raise  money 
to    pay    them."     Carpenter    v.    Black 
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Where  stock  in  several  corporations  is  put  in  trust  by  a  deed  ac- 
knowledged, delivered,  and  accepted  by  the  trustees  in  New  York  where 

Hawk,  etc.  Co.,  65  N.  Y.  43  (1875).  It 
is  not  necessary  that  separate  mort- 
gages should  be  executed  to  each  cred- 
itor to  secure  his  debt,  but  a  single 
mortgage  to  one  or  more  persons  in 
trust  for  the  security  of  all  the 
creditors  is  proper,  and  the  mortgage 
may  be  given  to  secure  bonds  issued 
and  delivered  to  creditors  or  sold  to 
raise  money  to  pay  them.  Lord  v. 
Yonkers,  etc.  Co.,  99  N.  Y.  547  (1885). 
A  deed  in  trust  to  trustees,  instead  of 
a  direct  mortgage  to  bondholders,  is 
good.  Butler  v.  Rahm,  46  Md.  541 
(1877) ;  Central  Gold  Min.  Co.  v.  Piatt, 
3  Daly,  263  (1870).  It  "is  a  mort- 
gage in  substance,  in  law,  and  in 
fact,  though  it  also  creates  a  trust," 
and  the  right  of  possession  is  in  the 
mortgagor.  Southern  Pae.  R.  R.  v. 
Dovie,  8  Sawyer,  60  (1882);  s.  c,  11 
Fed.  Rep.  253.     Cf.  §  622/,  supra. 

Speaking  of  deeds  in  trust  the  court 
said  in  the  case  Ashhurst  v.  Mon- 
tour Iron  Co.,  35  Pa.  St.  30  (1860) : 
"They  are  tripartite  in  substance  and 
effect.  Besides  the  two  contracting 
parties,  there  are  the  creditors,  un- 
ascertained indeed  when  the  instru- 
ment is  made,  but  well  known  as  a 
party  when  the  remedies  come  to  be 
discussed.  Between  them  and  their 
trustees  it  is  nothing  but  a  trust ; 
between  the  trustiees  and  the  mort- 
gagor it  is  nothing  but  a  mortgage. 
And  if  the  creditors  be  regarded  as 
the  substantial  plaintiffs  on  this 
record,  then,  as  between  them  and 
the  mortgagor,  the  instrument  can 
be  regarded  as  nothing  else  than  a 
mortgage."  In  McLane  v.  Placerville, 
etc.  R.  R.,  66  Cal.  606  (1885),  the 
court  said:  "Some  question  is  made 
as  to  the  nature  of  the  instrument 
sued  on.  We  think  it  a  mortgage 
executed  and  issued  in  the  usual  mode 
and  form  of  railroad  mortgages.  .  .  . 
Though  executed  to  trustees,  and  in 
form  a  conveyance  in  trust,  it  is  to 
all  intents  a  mortgage  —  in  essence  a 
mortgage,  taking  the  form  usual  with 
such  securities  executed  by  railroad 
corporations.  From  an  apparent 
necessity  and  for  the  convenience  of 


those  interested,  the  security  takes 
the  form  of  a  trust  deed  and  thus 
becomes  a  contract  between  the  cor- 
poration and  the  persons  who  may 
become  holders  of  the  bonds  secured 
by  it,  who  are  entitled  to  the  same 
benefit  they  would  have  if  actually 
made  parties  to  the  instrument."  The 
deed  in  trust  is  a  mere  security  for  the 
money  obtained,  and  is  in  legal  effect 
nothing  more  than  a  mortgage,  and 
leaves  the  title  and  possession  in  the 
grantor  subject  to  the  lien.  Wisconsin, 
etc.  R.  R.  V.  Wisconsin,  etc.  Co.,  71 
Wis.  94  (1888).  Power  to  mortgage 
gives  power  to  make  a  deed  of  trust 
in  the  nature  of  a  mortgage.  Pullan 
V.  Cincinnati,  etc.  R.  R.,  4  Biss.  35 
(1865);  8.  c,  20  Fed.  Cas.  32.  See 
also  Jones,  Mortgages  (4th  ed.), 
§§  1764,  1771.  When  the  bondholders 
take  possession  of  the  property  cov- 
ered by  the  deed  of  trust,  they  are 
equitable  mortgagees  in  possession. 
Chamberlain  v.  Connecticut  Cent. 
R.  R.,  54  Conn.  472,  485  (1887).  In 
Piatt  V.  Union  Pac.  R.  R.,  99  U.  S.  48, 
57  (1878),  the  court  said:  "The  in- 
strument, we  think,  though  in  form  a 
deed  of  trust,  was  substantially  a 
mortgage."  A  corporation  may  lease 
its  property  for  a  hundred  years,  even 
though  the  statutes  forbid  any  dispo- 
sition of  property  which  suspends  the 
absolute  power  of  controlling  the 
same  for  more  than  two  lives  and 
twenty-one  years,  and  may  mortgage 
its  interest  as  lessor.  Sioux,  etc.  Co. 
V.  Trust  Co.,  82  Fed.  Rep.  124  (1897) ; 
aff'd,  173  U.  S.  99  (1889).  An  unin- 
corporated joint-stock  association  to 
buy,  lease,  and  sell  land  is  legal,  even 
though  the  title  to  the  land  is  held 
in  the  name  of  trustees  who  cannot  act 
except  upon  a  three  fourths  vote  of  the 
shareholders.  A  shareholder  cannot 
have  a  receiver  appointed  and  the 
business  wound  up  on  the  ground  of 
its  being  illegal.  Howe  v.  Morse,  174 
Mass.  491  (1899).  In  suing  a  rail- 
road for  interest  on  registered  bonds 
it  must  be  alleged  that  the  agreement 
of  the  railroad  was  made  under  seal 
or  upon  a  consideration,  and  that  the 
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the  grantor  resided,  the  trust  deed  is  governed  by  the  law  of  New 
York,  without  reference  to  the  residence  of  the  trustees  or  the  subse- 
quent residence  of  the  grantor.' 

In  England  it  is  customary  to  include  both  the  mortgage  and  the 
evidence  of  debt  in  one  instrument,  and  this  instrument  is  called  a 
debenture.  The  recording  laws  in  America  render  this  impracticable 
in  the  case  of  a  large  issue  of  bonds.^  The  American  deed  of  trust, 
or  mortgage  deed  of  trust,  is  given  for  the  purpose  of  securing  debts 
or  obligations.  It  is  to  all  intents  and  purposes  a  mortgage,  and  is 
subject  to  substantially  the  same  rules  as  a  mortgage.^ 
'  §  813.  Who  may  be  the  trustee?  —  The  trustee  or  trustees  —  for 
there  may  be  more  than  one  —  may  be  individuals  or  may  be  a  trust 
company.  The  hitter  is  generally  preferred  U'cause  such  a  company 
makes  this  a  business ;  it  has  more  or  less  experience ;  it  gives  strength 
and  stability  to  the  bonds ;  it  renders  the  expense  of  trusteeship  more 
easily  ascertainable ;    and  the  trustee  d(K's  not  die.*     A  purchaser  at  a 


covenant  was  made  with  or  for  llu> 
plaintiff's  bonefit.  Holmos  r.  N'orth- 
orn,  etc.  Ry.,  65  N.  Y.  App.  Div.  40 
(1901).  See  also  same  case,  .'?<»  N.  Y. 
Misc.  Rep.  206  (I'HJl).  Whore  the 
trustee  has  obtained  judement  on  the 
entire  issue  of  bonds  an  individual 
holder  of  bonds  cannot  sue  the  com- 
pany on  his  bonds.  Upon  the  trustee 
obtaining  judgment  the  bonds  were 
all  merged  therein.  I^aing  i'.  Queen 
City  Ry.,  49  S.  W.  Rep.  i:}6  (T«'x. 
1898).  In  this  case  the  bonds  ran  to 
the  trustee  or  bearer,  and  the  court 
construed  all  the  papers  as  consti- 
tuting the  trustee  of  the  del)t  as  well 
as  of  the  property  mortgaged.  .\ 
chattel  mortgage  giv^eu  by  an  insol- 
vent Michigan  corporation  to  a  trus- 
tee for  the  benefit  of  all  creditors  who 
should  accept  its  terms  and  extend 
their  debts,  the  trustee  being  given 
power  to  continue  the  business,  is  not 
valid  as  to  personal  property  in  New 
York  State,  even  though  recorded  as 
a  chattel  mortgage  in  New  Y^ork  State. 
Bearing  v.  McKinnon,  etc.  Co.,  165 
N.  Y.  78  (1900).  A  corporation  may 
give  a  mortgage  by  conveying  land  to 
a  person  as  trustee  watliout  specify- 
ing the  character  of  the  trust.  Auten 
V.  City,  etc.  Ry.,  104  Fed.  Rep.  395 
(1900).  Cf.  s.  c,  137  Fed.  Rep.  1019. 
1  Mercer  v.  Buchanan,  132  Fed.  Rep. 
501  (1904). 


'  See  \  lfA\,  supra,  concerning  de- 
bent  un-s.  "In  the  first  place,  as 
rt^gards  the  iH)wors  that  were  given 
to  the  company,  there  was  a  power 
given  to  mortgage,  and  a  power  given 
to  raise  numey  by  debentures ;  but. 
of  course,  they  might  include  in  one 
and  the  same  instrument  a  mortgage 
and  a  debenture,  which  was  in  sub- 
stance a  bond,  and  a  charge  uiM)n  this 
pro{x>rly  for  the  sum  borrowed  oi> 
bond."  Re  Panama,  etc.,  L.  R.  .5  Ch. 
31S  (1870).  S<M.  Orman  r.  English, 
etc.  Inv.  Tnist.  f.l  Fed.  Rep.  38  (1894). 

*  Pullan  I'.  Cincinnati,  etc.  R.  R.,  4 
Biss.  35  (  bSJio) :  8.  c.  20  Fed.  Cas.  32 ; 
Coe  r.  Johnson.  18  Ind.  218  (1862); 
Coe  r.  McBrown.  22  Ind.  2.52  (1864); 
Re  York,  etc.  R.  R.,  .50  Me.  5.52  (18<)1). 
See  also  White  Water,  etc.  Co.  v.  Val- 
lette,  21  How.  414  (1858):  (lalveston 
R.  R.  r.  Cowdrey.  11  Wall.  4.59.  480 
(1870);  Mever  r.  Johnston.  53  Ala. 
237  (1875) ;   s.  c,  tV4  Ala.  1^X3. 

*"The  trustee  in  such  case  is 
usually,  if  not  always,  selected  and 
appointed  by  the  company  for  the  con- 
venience atid  benefit  of  itself  and  of 
those  who  may  become  the  owners 
of  its  obligations.  One  mortgage  to 
the  trustee  is  all  that  is  required,  no 
matter  how  numerous  the  holders  of 
the  notes  or  bonds  secured  thereby. 
He  is  the  representative  of  the  com- 
mon interests  of  all  who  may  invest 
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foreclosure  sale  cannot  attack  the  sale  on  the  ground  that  the  trustee 
of  the  mortgage  was  a  bank  acting  without  power.'  It  is  legal  for  the 
same  person  to  be  the  trustee  of  both  the  first  and  second  mortgages.^ 
The  trustee  may  be  an  officer  of  the  company.^  A  director  may  be  the 
trustee  in  a  trust  deed  executed  by  his  corporation.*  Even  though  one 
person  owns  all  the  bonds  which  are  secured  by  a  mortgage  of  the  corpo- 
ration, he  should  not  be  substituted  as  trustee,  because  the  office  of 
trustee  and  beneficiary  should  not  be  united.^ 

A  statute  to  the  effect  that  non-residents  shall  not  be  trustees  in 
mortgage  deeds  of  trust  of  property  in  the  state  is  unconstitutional.^ 
The  Illinois  statute  requiring  trust  companies  to  make  a  deposit  with 
the  state  before  accepting  certain  trusts  does  not  invalidate  a  mort- 
gage given  to  a  foreign  trust  company.  The  state  cannot  intervene 
in  a  foreclosure  suit  in  order  to  set  this  up,  and  the  corporation  cannot 
set  it  up.^     Even  though  under  a  statute  a  foreign  corporation  is  pro- 


in  the  security. ' '  Hays  t'.  Galion  Gas, 
etc.  Co.,  29  Ohio  St.  330  (1876).  An 
Illiaois  raihoad  corporation  may  ex- 
ecute a  mortgage  to  a  New  York 
trust  company.  Hervey  v.  Illinois 
Mid.  Ry.,  28  Fed.  Rep.  169  (1884). 
As  to  whether  a  trust  company  has 
power  to  hold  as  trustee  and  vote  the 
majority  of  the  stock  of  a  great  rail- 
road system,  especially  where  it  is  also 
the  trustee  in  a  trust  deed  of  the 
company,  see  Clarke  i'.  Central  R.  R. 
etc.  Co.,  50  Fed.  Rep.  338  (1892).  The 
bill  in  this  case,  however,  was  dis- 
missed on  the  final  hearing.  See  62 
Fed.  Rep.  328  (1894).  It  is  not  neces- 
sary that  there  be  a  manual  delivery 
of  the  mortgage  to  the  trustee  in 
order  to  constitute  a  delivery.  Mc- 
Curdy's  Appeal,  65  Pa.  St.  290  (1870). 
A  corporation  which  has  received  a 
sinking  fund  as  trustee  cannot  keep 
the  money  on  the  ground  that  it  had 
no  power  to  act  as  trustee.  Central, 
etc.  Co.  V.  Farmers',  etc.  Co.,  114  Fed. 
Rep.  263  (1902). 

'  Southern  Cotton  MiUs  v.  Ragan, 
136  Ga.  789  (1911). 

2  See  §  819,  infra. 

3  Ellis  V.  Boston,  etc.  R.  R.,  107 
Mass.  1  (1871). 

*  Bassett  v.  Monte  Christo,  etc.  Co., 
15  Nev.  293  (1880).  A  director  of  a 
corporation  which  is  a  creditor  of  an- 
other corporation  may  be  the  trustee 
of  a  mortgage  given  by  the  latter  to 


(191) 


secixre  the  former.  Copsey  v.  Sacra- 
mento Bank,  133  Cal.  6.59,  663  (1901). 
A  corporation  may  mortgage  its  prop- 
erty to  a  stockholder  even  though  he 
controls  a  large  majority  of  the  stock. 
Hanchett  v.  Blair,  100  Fed.  Rep.  817 
(1900).  Where  one  of  the  trustees  is 
a  director  of  the  mortgagor,  the  other 
trustee  may  foreclose  alone,  making 
the  first-named  trustee  a  party  defend- 
ant. Cumming  v.  Middletown,  etc. 
R.  R.,  147  N.  Y.  App.  Div.  105  (1911). 

5  Matter  of  Radam,  etc.  Co.,  110 
X.  Y.  App.  Div.  329  (1905). 

^  Although  the  statutes  of  a  state 
require  the  trustee  of  a  deed  in  trust 
to  be  a  resident,  yet  the  trust  deed  is 
not  void,  where  the  trustee  is  a  non- 
resident. The  court,  if  necessary,  will 
appoint  a  competent  trustee  to  execute 
the  trust.  A  foreclosure  will  be  de- 
creed without  appointing  a  new  trus- 
tee. A  statute  prohibiting  citizens  of 
other  states  from  acting  as  trustee  is 
unconstitutional.  Farmers'  L.  &  T. 
Co.  V.  Chicago,  etc.  Ry.,  27  Fed.  Rep. 
146  (1886).  The  Indiana  statute  that 
the  trustee  of  a  mortgage  shall  not  be 
a  non-resident  is  unconstitutional  and 
void.  Citizens  of  other  states  under 
the  federal  constitution  have  the  right 
to  be  such  mortgagee.  Roby  v.  Smith, 
131  Ind.  342  (1892) ;  Shirk  v.  La  Fay- 
ette, 52  Fed.  Rep.  857  (1892). 

^  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  R.  R.,  68  Fed.  Rep.  412  (1895). 
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hibited  from  actinfj  as  trustee  of  a  mortgage,  yet  this  does  not  invalidate 
the  mortgage  or  bonds,  but  the  court  may  substitute  another  trustee. 
Where,  however,  the  trust  company  merely  has  certified  to  the  bonds 
in  the  state  where  the  trust  company  was  incorporated  and  joined  with 
the  bondlioldcrs  in  a  suit  to  foreclose,  no  substitution  of  trustee  is  neces- 
sary.' A  foreign  trust  company  may  foreclose  a  mortgage  given  by  a 
Texas  telephone  company  on  its  property  in  Texas,  even  though  such 
trust  company  has  not  been  granted  permission  to  transact  business  in 
Texas  under  its  statutes.^ 

§  S14.  Trustee's  certificate  on  the  bonds.  —  The  trustee  generally 
accepts  in  writing,  at  the  end  of  the  deed  of  trust,  the  trusteeship. 
He  also  generally  signs  a  certificate  on  the  back  of  the  bonds  to  the 
effect  that  the  bond  is  one  of  the  bonds  secured  by  the  deed  of  trust, 
and  sometimes  that  the  i\vvd  of  trust  has  been  duly  recorded.  This 
certificate  is  not  considered  a  j)art  of  tlic  bond,  but  may  be  required 
before  the  bond  itself  can  be  considered  as  issued.^     Coupons  detached 


In  Illinois  neither  a  domestic  nor  for- 
eign trust  company  can  accept  a  trust 
until  after  they  have  complied  with 
certain  formalities  and  prerequisites, 
and  de|)osit  S2(M).(KK)  in  stocks,  bonds, 
or  mortgages  wiih  thi>  state  auditor. 
Until  such  compliance  the  trustee 
cannot  enforce  the  trust.  Pennsyl- 
vania Co.  V.  Bauerle.  143  I11.4.")9  ( 1S*>2). 
Under  the  Illinois  statute  a  foreign 
trust  company  acting  as  trustee  in  the 
state  without  complying  with  the 
statutes  may  be  n'moveil  and  enjoined 
from  foreclosing  the  mortgage.  Farm- 
ers' L  &  T.  Co.  V.  Lake  St.  El.  R.  R., 
IT'S  111.  439  (1898).  This  decision  was 
reversed,  however,  in  177  U.  S.  51 
(1900),  on  the  ground  that  the  fed- 
eral court  first  acquired  jurisdiction 
of  the  case.  After  foreclosure  of  a 
mortgage  other  creditors  cannot  at- 
tack a  mortgage  on  the  ground  that 
the  mortgagee  had  not  complied  with 
the  state  statutes.  Miller  r.  Gates,  22 
Mont.  305  (1899). 

'  Morse  v.  Holland  T.  Co.,  184  III. 
255  (1900). 

2  Commercial,  etc.  Co.  v.  Territorial, 
etc.  Co.,  38  Tex.  Civ.  App.  192  (1905). 

'  A  provision  in  the  trustee's  certifi- 
cate to  the  effect  that  "the  principal 
sum  secured  by  said  mortgage  shall 
become  due  in  case  the  interest  on 
the  bonds  remains  unpaid  for  four 
months"  does  not  enable  a  bondholder 


to  sue  for  the  i)rincipal  where  the 
terms  of  the  mortgage  are  inconsist- 
ent with  su<'h  a  right  to  sue.  Mallory 
V.  West  Shore,  etc.  R.  R.,  35  N.  Y. 
Super.  Ct.  174  (1873).  Where  an 
officer  and  financial  agent  of  a  trust 
company  which  is  trustee  of  a  mortgage 
pledges  tln'in  to  the  trust  company  for 
his  own  debt  without  the  consent  of 
the  mortgagor,  the  bonds  not  yet  hav- 
ing been  delivered  to  the  mortgagor 
or  its  order,  the  mortgagor  may  compel 
the  trust  company  to  return  the  bonds. 
Real  Estate  Trust  Co.  v.  Washington, 
etc.  Ry.,  191  Fed.  Rep.  .566  (1911). 
afif'g  on  this  point  177  Fed.  Rep.  306. 
Bonds  may  be  good,  though  not 
certified  to  by  the  trustee.  The 
failure  of  the  trustee  to  sign  certain 
bonds  set  apart  for  a  specific  pur- 
pose may  be  disregarded  by  the 
court  in  carrjing  out  the  contract 
plan.  Atwood  v.  Shenandoah,  etc. 
R.  R..  85  Va.  966  (1889).  The 
trustee's  certificate  is  not  a  part  of 
the  bond,  but  a  vendor  of  the  bond 
impliedly  warrants  that  it  is  correct. 
Edwards  v.  Marcy,  84  Mass.  486 
(1861).  Where  the  bonds  are  stolen 
before  the  trustee's  certificate  is  at- 
tached, such  certificate  being  required 
by  the  terms  of  the  bond,  the  bonds 
are  void  absolutely,  and  there  can  be 
no  bona  fide  purchaser  of  them.  Maas 
V.   Missouri,   etc.   Ry.,   83   N.   Y.  22a 
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from  the  bond  before  the  bond  is  certified  by  the  trustee,  as  required 
by  its  terms,  are  not  entitled  to  the  benefit  of  the  mortgage.^  The 
trustee  is  Hable  for  certifying  to  overissued  bonds,^ 

A  railroad-mortgage  trustee,  who  certifies  on  the  bonds  that  they 
are  secured  by  a  mortgage  executed  and  delivered  to  him,  is  liable  to  a 
holder  of  the  bonds  for  loss  of  value  occasioned  by  his  neglect  to  record 
the  mortgage,  whereby  a  subsequent,  duly  recorded  mortgage  obtains 
priority,  but  the  claim  is  barred  by  a  delay  of  over  twenty  years  after 
the  second  mortgage  was  recorded.^  The  general  rule  is  that  a  trus- 
tee's certificate  that  is  silent  as  to  recording  does  not  render  the  trustee 
liable  in  case  the  mortgage  is  not  recorded.^  A  Xew  York  trust  company 
that  holds,  as  a  depositary,  the  certificates  of  stock  of  four  railroad  corpo- 
rations, which  are  about  to  be  consolidated,  one  of  which  is  incorporated 
in  another  state,  is  not  liable  for  its  omitting  to  have  such  stock  in  such 
corporation  transferred  into  its  name,  even  though  thereby  an  attach- 
ment takes  precedence  over  such  deposit.  The  trust  company  is  not 
bound  to  know  the  law  of  such  other  state. ^  Even  though  a  mortgage 
provides  that  the  trustee  shall  certify  and  deliver  the  bonds  or  the  pro- 
ceeds thereof,  only  upon  a  written  statement  by  the  mortgagor  declar- 
ing the  purposes  for  which  said  bonds  or  proceeds  are  to  be  used,  the 
trustee  is  not  liable  for  failure  to  require  such  written  statement,  where 
the  trustee  has  not  expressly  agreed  to  carry  out  that  provision.     More- 

(1880).     See  also  §  764,  supra.     A  eer-  (1897),  rev'g  Miles  v.  Roberts,  76  Fed. 

tiJficate  indorsed  on  the  bond  is  eon-  Rep.  919  (1896). 

strued  T^ith  the  bond  and  mortgage  as  *  Even  though  a  mortgage  is  not  re- 
part  and  parcel  of  the  same  securit3^  corded,  yet  the  trust  company  that 
Benjamin  v.  Elmira,  etc.  R.  R.,  49  signs  the  following  certificate  on  the 
Barb.  441  (1867).  Where  a  contract  back  of  the  bonds,  "It  is  hereby  eerti- 
is  to  be  approved  by  the  trustees  be-  fled  that  this  bond  is  one  of  a  series 
fore  it  is  valid  the  court  cannot  dis-  of  six  hundred  bonds  for  five  hundred 
pense  with  such  approval,  even  though  dollars  each  for  the  security  of  which 
one  of  the  trustees  has  resigned.  Tay-  the  Mathin  mortgage  was  executed," 
lor  V.  Atlantic,  etc.  Ry.,  55  How.  Pr.  is  not  liable  in  an  action  for  deceit 
275  (1877).  The  certificate,  although  brought  by  a  purchaser  of  the  bonds, 
it  refers  to  the  trust  deed,  does  not  Bauernschmidt  v.  Marvland,  etc.  Co., 
thereby  give  notice  to  the  bondholder  89  Md.  507  (1899),  the  court  saying: 
of  all  the  terms  of  that  deed.  Guil-  "  It  has  never  been  understood  here,  or 
ford  t'.  Minneapolis,  etc.  Ry.,  48  Minn,  elsewhere,  so  far  as  we  are  informed, 
560  (1891).  An  American  bond  is  not  that  a  trustee,  under  a  mortgage  like 
issued  until  the  trustee  signs  the  trus-  the  one  before  ug,  creating,  as  it  does, 
tee's  certificate  provided  for  in  the  a  mere  trust  to  certify  the  bonds,  did* 
bond  itself.  Lord  Revelstoke  v.  Com-  more  by  the  form  of  certificate 
missioners,  etc.,  [1898]  A.  C.  565.  adopted  than  to  thereby  identify  them 

1  Holland  T.  Co.  v.  Thomson-Hous-  as  the  bonds  of  the  company  which 
ton  El.  Co.,  170  N.  Y.  68  (1902),  aff'g  the  mortgage  was  executed  to  secure." 
62  N.  Y.  App.  Div.  299.  s  Xew  Jersev  Con.  Co.  v.  Farmers' 

2  Mullen  V.  Eastern,  etc.  Co.,  108  L.  &  T.  Co.,  39  N.  Y.  Misc.  Rep.  672 
Me.  498  (1911).  (1903). 

3  Miles  V.  Vivian,  79  Fed.  Rep.  848 
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over,  a  suit  by  a  bondholder  against  the  trustee  for  failure  to  carry  out 
that  provision  must  be  commenced  within  ten  years  from  the  time  of 
the  breach  thereof.^ 

Where  the  trustee  of  a  mortgage  certifies  to  the  bonds  without  re- 
quiring a  certificate  from  the  mortgagor,  as  required  by  the  mortgage, 
to  the  effect  that  the  amount  of  the  bonds  has  been  expended  on  the 
property,  a  bondholder  may  hold  the  trustee  personally  liable,  and  a 
certificate  that  improvements  to  a  certain  amount  have  been  placed 
upon  the  property  is  not  a  compliance  with  the  requirement  that  the 
mortgagor  had  actually  expended  the  amount  in  extensions  or  perma- 
nent improvements.  The  damage  is  the  additional  amount  the  bond- 
holder would  have  realized  on  foreclosure  if  the  amount  actually  ex- 
pended by  the  mortgagor  had  been  as  called  for  by  the  issue  of  the 
bonds.-  Where  a  mortgage  provides  that  before  any  of  the  bonds 
are  issued  there  shall  be  deposited  with  the  trustee  sufficient  money  to 
pay  two  years'  interest,  but  the  trustee  certifies  the  bonds  without 
such  deposit  being  made,  it  is  liable  to  the  holder  in  damages.^ 


'  Rhinolandor  v.  Farmers'  L.  &  T. 
Co.,  172  X.  V.  rA9  (1<)()2),  afT'c  Fleishor 
V.  Farmers'  L.  &  T.  Co..  oS  N.  Y.  App. 
Div.  473;  s.  c,  Frishmulh  v.  Farmers' 
L.  &  T.  Co..  95  Fed.  Rep.  o.  and  107 
Fed.  Rep.  1(39.  A  suit  hy  a  bondholder 
against  tlie  trust«H>  for  not  prot(M'ting 
the  interests  of  the  hondholders  is  for 
breach  of  duty  imi)li('d  by  law  and  not 
for  bn^aeh  of  covenant,  so  far  as  the 
statute  of  limitations  is  concerned, 
and  hence  a  {-laim  that  the  trustee  has 
certified  bonds  without  requirinR  cer- 
tain proof,  as  required  by  the  mort- 
gage, is  barred  by  the  statute  of  limi- 
tations applicable  to  simple  contracts. 
Frishmuth  v.  Farmers',  etc.  Co.,  107 
Fed.  Rep.  109  (IIK)I).  The  lower  fed- 
eral court  held  that  a  bondholder  may 
hold  the  trustee  liable  for  certifying 
to  bonds  and  delivering  them  to  the 
mortgagor,  where  the  mortgage  re- 
stricted the  purposes  ,  for  which  the 
mortgagor  was  to  use  such  bonds,  and 
the  trustee  knew  that  the  mortgagor 
had  not  complied  with  this  provision 
in  regard  to  a  part  of  the  bonds  al- 
ready issued ;  that  the  general  pro- 
vision exempting  the  trust  company 
from  liability  and  also  releasing  it 
from  any  obligation  to  inquire  into 
the  application  of  the  bonds  is  no  de- 
fense, inasmuch  as  the  mortgage  pro- 


vided that  the  trustee  should  issue  the 
bonds  only  on  orders  declaring  the 
purposes  for  which  the  mortgagor  pro- 
posed to  u.se  them;  that  the  trust<^ 
must  use  such  care  as  a  mortgagee 
would  use  in  making  such  advances ; 
that  a  mortgagee  is  not  a  necessary 
party  to  such  a  suit,  but  the  suit  must 
be  brought  by  a  bondholder,  not  for 
himself  alone,  but  in  behalf  of  all 
bondholders;  and  that  the  statute  of 
limitations  may  be  a  bar.  Frishmuth 
I'.  Farmers'  L.&  T.  Co.,  95  Fed.  Rep. 
5  (1S99).  Cf.  MeClure  v.  Central  T. 
Co..  165  X.Y.  108(1900). 

2  Polhemus  v.  Holland  T.  Co.,  61 
N.  J.  Eq.  6.54  (1900),  rev'g  59  N.  J.  Eq. 
93.  Even  though  certain  directors 
are  a  building  committee  and  sign 
certificates  for  the  issue  of  bonds  pur- 
porting to  repay  money  which  has 
gone  into  construction  in  accordance 
with  the  mortgage,  and  it  turns  out 
that  the  money  was  misapplied,  they 
are  not  personally  liable,  being  guilty 
of  only  ordinary  negligence,  but  if 
one  of  them  knew  the  facts  he  is  per- 
sonallv  liable.  Carrington  r.  Basshor 
Co.,  84  Atl.  Rep.  746  (Md.  1912). 
Cf.  §882.  supra. 

'  Sprigg  V.  Commonwealth,  etc. 
Trust  Co..  131  Fed.  Rep.  5  (1904), 
rev'g  119  Fed.  Rep.  434. 


3044 


CH.  XLVIII.]  TRUSTEES  AND  BONDHOLDERS.  [§  814. 

Where  neither  the  mortgage  nor  bonds  state  that  the  mortgage 
is  a  first-mortgage  Hen,  the  fact  that  the  mortgage  quotes  a  resolution 
of  the  stockholders  reciting  that  it  is  a  first  hen  does  not  make  the 
trustee  of  the  mortgage  hable  for  misrepresentation.^  The  vice-presi- 
dent of  a  trust  company  which  is  trustee  of  the  sixth  mortgage  on  a 
property  cannot  bind  the  trust  company  by  a  representation  to  a  pur- 
chaser of  the  bonds  that  the  mortgage  was  a  first  mortgage,  the  trust 
company  having  no  interest  in  the  property  or  the  sale  of  the  bonds  and 
no  authority  to  make  representations.^  The  usual  indorsement  of^  a 
trust  company  on  the  back  of  bonds  that  "  This  bond  is  one  of  a  series 
of  bonds  mentioned  and  described  in  the  mortgage  within  referred  to," 
does  not  render  the  trust  company  liable  on  account  of  the  mortgage 
securing  the  bond  not  being  a  first  mortgage,  even  though  the  bond  itself 
stated  that  it  was  a  first  mortgage.^  Where  the  trustee  merely  issued  a 
certificate  calling  for  bonds,  it  is  not  liable  in  a  suit  in  equity  to  a  holder 
thereof  for  a  misstatement  as  to  the  title,  and  for  not  requiring  prepay- 
ment of  certain  interest,  as  required  by  the  mortgage.  His  remedy, 
if  any,  is  at  law.''  A  trust  company  may  certify,  on  certificates  of  de- 
posit issued  by  another  trust  company,  that  the  former  holds^  certain 
property  as  security  therefor,  and  it  is  liable  for  negligence  if  it  negli- 
gently certifies  to  the  value  of  such  security.^  Where  a  bond  on  its 
face  recites  that  it  is  secured  by  all  the  assets  of  the  company,  while 
in  fact  it  is  not  secured  at  all,  the  purchaser  thereof  may  hold  the  presi- 
dent of  the  mortgagor  personally  liable,  the  latter  having  taken  part  in 

1  Byers  v.  Union  Trust  Co.,  175  Pa.  of  bonds  against  a  trust  eompanj'  that 
St.  318  (1896),  the  court  intimating  had  offered  them  for  sale  and  made 
also  that  there  would  be  no  liability,  various  representations  failed,  the 
even  though  the  trustee's  certificate  deceit  not  being  clearly  proven,  and 
had  asserted  that  the  mortgage  was  a  the  representations  having  been  prac- 
first   lien.     See   §  765,   supra.     Where     tically  correct. 

a  corporation  issues  bonds  having  the  ^  Davidge  v.  Guardian  T.  Co.,  203 

words    printed    on    their    face    "first-    N.  Y.  331  (1911). 
mortgage  bonds,"  when  as  a  matter  of  ^  Tschetinian  v.  City  Trust  Co.,  18b 

fact  there  was  an  underlying  mort-  N.  Y.  432  (1906).  Even  though  a 
gage  which  the  party  to  whom  the  bond  which  purports  to  be  a  first- 
bonds  were  sold  agreed  to  pay,  but  mortgage  bond,  is  not  such,  yet  a  pur- 
did  not  pay  except  in  part,  the  offi-  chaser  of  it  cannot  hold  the  trustee 
cers  and  the  directors  who  took  part  of  the  deed  of  trust  securing  the  bond 
in  the  issue  of  the  bonds  are  liable  to  personally  liable,  although  the  trust 
an  innocent  purchaser  who  relied  on  company  signed  the  usual  indorsement 
the  statement  contained  on  the  face  on  the  bond  that  it  was  one  of  the 
of  the  bonds.  His  measure  of  damages  series  of  bonds  referred  to  within, 
is  the  difference  between  the  value  of  McCauley  v.  Ridgewood  T.  Co.,  81 
the  bonds  as  first-mortgage  bonds  and  N.  J.  L.  86  (1911). 
second-mortgage  bonds.     Bank  v.  By-  "  Sprigg  v.  Commonwealth,  etc.  Co., 

ers,  139  Mo.  627  (1897).     In  the  ease    206  Pa.  St.  548  (1903). 
Donnelly  v.  Baltimore,  etc.  Co.,   102         ^  gniith  v.  Bank  of  New  England,  72 
Md.  1   (1905),  a  suit  by  a  purchaser    N.  H.  4  (1903). 
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the  issue  of  the  bonds.'  And  wliere  a  trust  company  is  trustee  of  a 
corporate  mortgage  and  receives  the  bonds  as  trustee  to  be  certified  as 
called  for,  and  its  president  uses  them  fraudulently  upon  which  to  bor- 
row money  from  the  trust  company,  the  trust  company  is  liable  to  the 
corporation  therefor.- 
^  §  815.  The  nature  of  the  trusteeship,  and  the  duties  and  liabili- 
ties of,  and  breaches  of  trust  by,  the  trustee.  —  The  trustee,  when  he 
accepts  the  trust,  undertakes  something  more  than  the  receipt  of 
his  pay.  He  is  bound  to  use  reasonable  care  in  seeing  that  the  prop- 
erty is  not  wasted  or  destroyed.  This  trust  is  not  a  dry,  naked  agency, 
but  is  coupled  witli  important  duties.  Many  bondholders  rely  upon 
the  trustee  to  protect  them,  and  when  it  is  considered  that  the  trustee 
alone  lias  a  standing  in  c-ourt  to  protect  or  enforce  the  mortgage  security, 
and  that  the  boiuilioldcrs  have  no  such  standing,  except  in  exceptional 
cases,  it  is  right  that  the  trustee  should  be  held  to  an  active  and  rigid 
performance  of  duty.' 

The  duty  of  the  trustee  is  an  active  one.  He  is  not  allowed  to  sit 
quietly  by  where  there  is  danger  to  the  mortgaged  property,  or  where 
a  foreclosure  should  be  had.  The  law  requires  the  trustee  to  act, 
and  a  bondholder,  by  suit,  may  comi)eI  him  to  act.'*  Especially  after 
default  in  the  mortgage  tlie  trustee's  duties  are  active  and  exacting.'' 


•  Stickel  r.  Atwood,  2.')  R.  I.  4.'56 
(1903).  A  director  voting  for  a  mort- 
gage and  the  president  exei-uting  it, 
relying  on  statements  that  it  covered 
certain  property,  are  liable  to  a  pur- 
chaser of  the  bonds  secured  thereby  if 
it  turns  out  that  the  mortgage  did  not 
cover  that  proi)€rty,  a  prospectus  hav- 
ing been  issued  misrepresenting  the 
value  of  the  property.  Lynch  r. 
Southern,  etc.  Co.,  135  Mo.  App.  672 
(1909). 

-  Washington,  etc.  Ry.  r.  Real 
Estate,  etc.  Co..  177  Fed.  Rep.  300 
(1910)  ;  s.  c,  191  Fed.  Rep.  56G. 

'  As  regards  trustees  the  court 
said,  in  First  Nat.  F.  Ins.  Co.  v.  Salis- 
bury, 130  Mass.  303  (1881):  "As  the 
defendants  hold  the  mortgage  not  to 
sec\u-e  a  debt  due  to  themselves,  but 
as  trustees  for  the  holders  of  the 
bonds  of  the  mortgagor,  their  duties 
are  regulated  by  the  general  rules  of 
law  which  affect  all  trustees,  and 
whenever  they  fail  to  perform  them, 
either  through  wilfulness,  indiffer- 
ence, or  error  of  judgment,  the  bond- 
holders  who   are   aggrieved    by    their 


conduct  may  obtain  relief  in  this 
court  sitting  as  a  court  of  equity.  .  .  . 
Among  the  duties  of  the  defendants 
as  trusttH>s  are  these:  They  must  act 
in  good  faith  for  the  best  interests 
of  the  bondholders ;  they  must  take 
care  that  the  property  is  not  wasted 
nor  depreciated ;  they  must  see  that 
its  income  is  not  improperly  diverted 
from  the  payment  of  interest  on  the 
mortgage  del)t  as  it  accrues ;  and  in 
case  of  a  manifest  purpose  on  the 
part  of  the  mortgagor  to  waste  or  de- 
stroy the  property,  or  not  to  apply 
the  income  to  payment  of  interest,  to 
the  injury  of  the  bondholders,  it  is 
their  duty  to  enter  and  take  posses- 
sion of  the  property,  and  manage  it 
for  the  security  of  the  cestuis  que 
trust.     Perry  on  Trusts,  §  749." 

*  See  §  830,  infra. 

^  The  duties  of  the  trustee,  after  a 
default  occurs,  are  active  and  respon- 
sible. "It  not  only  is  not  a  dead,  dry 
trust,  but  is  one  of  the  most  active  and 
momentous  responsibility."  Sturges 
V.  Knapp,  31  Vt.  1,  55  (1858). 
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It  is  his  duty  to  move  when  the  occasion  requires,  and  not  let  a  part 
of  the  bondholders  act  for  him.  Hence,  if  on  default  in  interest  he 
allows  a  part  of  the  bondholders  to  use  his  name  in  foreclosing,  and 
other  bondholders  are  injured  thereby,  the  latter  may  hold  the  trustee 
iiable  in  damages.^  ^^^lere  a  mortgage  covers  shares  of  stock  and 
the  trustee  has  the  voting  power,  its  discretion  cannot  be  controlled 
by  a  majority  of  the  bondholders.^ 

The  duty  of  the  trustee  is  to  each  bondholder  severally,  and  not 
to  a  majority  of  the  bondholders.^  Nevertheless,  when  differences 
of  opinion  exist  among  the  bondholders,  and  the  trustee  is  in  doubt, 
*'  it  is  not  improper  that  he  should  be  governed  by  the  voice  of  the 
majority,  acting  in  good  faith  and  without  collusion,  if  what  they  ask 
is  not  inconsistent  with  the  provisions  of  the  trust."  "* 

It  is  fraudulent  for  the  trustee  to  enter  into  an  agreement  with  a 
part  only  of  the  bondholders  to  get  control  of  the  property  to  the  in- 
jury of  the  other  bondholders.^     Bondholders  may  compel  the  trus- 


'  Merrill  v.  Farmers'  L.  &  T.  Co.,  24 
Hun,  297  (1881),  where  the  majority 
controlled  the  foreclosure,  caused  the 
property  to  be  sold  at  a  very  low  fig- 
ure, and  bought  it  in.  Ordinarily  the 
trustee  is  not  personally  liable  where 
he  acts  in  good  faith  in  the  adminis- 
tration of  the  property.  Hollister  v. 
Stewart,  HI  N.  Y.  644  (1889). 

2  Toler  V.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168  (1894).  Bondholders 
cannot  sustain  a  bill  in  equity  to  re- 
move a  trustee  who  holds  the  stock  of 
various  gas  companies  as  collateral 
security  for  the  payment  of  their 
bonds,  even  though  such  trustee  has 
voted  such  stock  in  favor  of  directors 
who  have  made  improvident  contracts 
in  which  such  directors  were  person- 
ally interested,  it  appearing  that  by  the 
terms  of  the  trust  agreement  the  trus- 
tee was  to  vote  such  stock  as  the 
pledgors  directed,  until  default  on  the 
bonds,  and  it  not  being  shown  that 
the  trustee  knew  that  such  default 
had  been  made.  Moreover,  such  re- 
moval will  be  denied  when  the  trust 
agreement  itself  provides  for  the  re- 
moval of  the  trustee  by  vote  in  writ- 
ing of  one  third  in  interest  of  the 
bondholders  at  a  meeting  called  for 
that  purpose,  and  no  reason  is  shown 
for  disregarding  this  mode  of  chang- 
ing the  trustee.  Dillaway  v.  Boston, 
etc.  Co.,  174  Mass.  80  (1899). 


5  Hollister  v.  Stewart,  111  N.  Y.  644 
(1889).  As  regards  the  trustee,  "the 
bonded  debt  is  a  unit  so  far  as  his 
duties  and  powers  are  concerned.  He 
must  regard  the  bondholders  as  a 
class  and  not  as  individuals.  He  can- 
not permit,  and,  if  so  wanting  in 
fidelity  to  his  trust  as  to  be  willing, 
the  courts  will  not  permit,  the  least 
discrimination  between  members  of 
the  same  creditor  class."  Common- 
wealth V.  Susquehanna,  etc.  R.  R.,  122 
Pa.  St.  306,  320  (1888). 

*  First  Nat.  Bank  v.  Shedd,  121 
U.  S.  74,  86  (1887). 

^  A  sale  may  be  set  aside  where  the 
trustee  of  the  mortgage  entered  into  a 
combination  with  part  of  the  bond- 
holders to  purchase  at  the  sale  at  a 
small  price  and  reorganize,  at  a  sacri- 
fice to  minority  bondholders.  Sahl- 
gard  V.  Kennedy,  2  Fed.  Rep.  295 
(1880).  Where  the  foreclosure  sale 
is  conducted  as  secretly  as  possible 
and  advertised  as  quietly  as  possible 
in  accordance  with  an  agreement  be- 
tween the  receiver  and  the  trustee  of 
the  mortgage  and  third  persons,  for 
the  purpose  of  enabling  such  third 
persons  to  buy  the  property  at  a  low 
figure,  the  sale  will  be  set  aside  in  a 
suit  brought  by  a  bondholder  for  that 
purpose.  Atkins  v.  Judson,  33  N.  Y. 
App.  Div.  42  (1898).  A  bondholder 
will  not  be  allowed  to  intervene  in  a 
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tees  to  render  accounts  where  the  trustees  are  in  possession  of  the 
property.^  A  bondholder  may  compel  the  trustee  to  record  the  mort- 
gage.2  The  bondholders  may  hold  the  trustees  personally  liable  for 
breach  of  duty.^  If  the  trustee  satisfies  the  mortgage  without  the  bonds 
being  paid  he  is  personally  liable  to  the  bondholders.^  The  trustee  of 
a  mortgage  deed  of  trust,  by  writing  to  a  party  who  intends  to  buy  some 
of  the  bonds  that  the  trustee  thinks  the  security  is  adequate,  does  not 
thereby  make  false  representations,  and  an  action  for  deceit  will  not 
lie  by  reason  theref)f.  But  a  statement  that  tlie  trustee  considers  the 
title  good,  inasmuch  as  it  has  guaranteed  some  of  the  bonds,  renders 
the  trustee  liable,  if  the  statement  is  false.^     In  a  foreclosure  suit,  a 


foreclosure  suit  on  general  allegations 
that  the  suit  is  fraudulent  and  collu- 
sive and  that  the  trustee  is  cooperat- 
ing w-ith  a  reorganization  committee. 
Such  co6i)eration  is  not  necessarily 
illegal.  Continental,  etc.  Bank  r. 
Allis-C'halmers  Co.,  200  P\'d.  Rep.  GOO 
(1912). 

'  Bondholders  may  file  a  Itill  in 
equity  for  an  accounting  by  the  trus- 
tees in  the  deed  of  trust,  who  have 
taken  possession  of  the  property,  op- 
erated it,  received  net  earnings,  and 
turned  it  over  to  another  company. 
Dwight  V.  Smith,  13  Fed.  Ri-p.  ."JO 
(1S.S2J.  A  bill  in  equity  by  bond- 
holders to  compel  trustees  to  account 
for  net  earnings  received  must  allege 
clearly  and  definitely  the  various  facts 
that  make  up  the  breach  of  duty. 
Dwight  r.  Smith,  9  Fed.  Rep.  795 
(1881). 

^  A  bondholder  bringing  suit  to 
compel  the  recording  of  the  deed  in 
trust  securing  his  bonds  must  prove 
the  due  execution  of  the  deed  in  trust, 
and  must  make  subsequent  mort- 
gagees parties  defendant.  Riggs  r. 
Penn.sylvauia,  etc.  R.  R.,  IG  Fed.  Rep. 
804  (1883). 

3  See  §  830,  infra,  and  §  814,  supra. 
The  sale  of  bonds  does  not  carrj'  also 
a  cause  of  action  against  the  trustee 
unless  there  is  an  assignment  of  that 
also.  Dwight  r.  Smith,  9  Fed.  Rep. 
79.5  (1881).  A  provision  in  a  mort- 
gage that  the  trustees  shall  deliver 
the  bonds  only  for  certain  purposes 
and  upon  certain  written  statements 
of  such  purposes,  followed  by  a  pro- 
vision  that   the   trustee   shaU   not   be 


bound  to  inquire  into  the  actual  appli- 
cation of  the  ])onds  or  funds,  prevents 
a  bondholder  from  holding  the  trust 
company  liable  for  failure  of  the 
mortgagor  railroad  company  to  apply 
the  bonds  to  the  purposes  indicated, 
especially  where  suit  is  brought  more 
than  twenty  years  after  the  act,  it  be- 
ing shown  that  the  trust  company 
did  require  written  statements  before 
issuing  the  bonds.  F'leisher  v.  Farm- 
ers' L.  &  T.  Co.,  58  X.  Y.  App.  Div. 
473  (1901);  aff'd,  Rhinelander  v. 
Farmers'  L.  &  T.  Co.,  172  N.  Y.  519 
(1902).  involving  the  same  mortgage 
that  was  passed  upon  in  Frishmuth  r. 
Farmers'  L.  &  T.  Co.,  95  Fed.  Rep.  5, 
and  107  PVd.  Rep.  169. 

*  Xi\-in  V.  Chester  County,  etc.  Co., 
231  Pa.  St.  315  (1911). 

*  Xash  t'.  Minnesota,  etc.  Trust  Co., 
1.59  Mass.  437  (1893).  The  court  held 
also  that  a  representation  that  a  bond 
is  secured  by  a  mortgage  on  property, 
the  title  to  which  is  good,  is  false,  and 
renders  the  trustee  liable,  if  there  is  a 
prior  mortgage  on  the  land,  even 
though  the  trust  company  reserves  in 
its  hands  bonds  greater  in  amount 
than  the  amount  of  such  prior  mort- 
gage. The  liability  of  the  trustee  in 
such  a  case,  however,  extends  only  to 
those  who  purchased  l)onds  from  the 
original  party  to  whom  they  were  is- 
sued, and  to  whom  the  trust  company 
made  the  representations  for  the  pur- 
pose of  inducing  parties  to  buy  the 
bonds.  This,  however,  may  be  a  ques- 
tion for  the  jurj'.  The  trust  com- 
pany was  held  to  have  power  to  make 
the     representations     where     it     had 
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cross-bill  by  a  resident  bondholder  to  remedy  alleged  misconduct  on  the 
part  of  the  complainant  trust  company  may  be  served  on  the  attor- 
neys for  the  trust  company.^  The  trustee  has  a  right  to  examine  the 
books  of  the  company  where  there  has  been  a  default.-  The  power  and 
duty  of  the  trustee  to  bid  for  the  mortgaged  property  in  behalf  of  the 
bondholders  at  the  foreclosure  sale  is  considered  elsewhere.^  The  law 
does  not  allow  the  trustee  to  purchase  the  property  for  himself  at 
either  public  or  private  sale.  He  is  disqualified,  and  the  purchase  will 
be  held  to  be  for  the  benefit  of  the  bondholders.*    Where  the  trustees  of 


power  to  insure  the  title  to  the  prop- 
erty, and  had  done  so.  The  presi- 
dent and  officer  of  the  company  had 
power  to  make  representations  and 
bind  the  company.  Representations 
made  by  the  party  to  whom  the  bonds 
were  issued  do  not  bind  the  trust 
company. 

1  Gasquet  v.  Fidelity  Trust,  etc.  Co., 
57Fed.Rep.80(1893).    86Atl.Rep.956. 

-  Where  there  has  been  a  default  in 
interest  it  is  the  duty  and  right  of  the 
trustee  to  examine  the  books  of  the 
company,  and  the  company  is  bound 
to  allow  it.  Pullan  v.  Cincinnati,  etc. 
R.  R.,  4  Biss.  35  (1865) ;  s.  c,  20  Fed. 
Cas.  32. 

3  See  §  885,  infra. 

^  See  §  885,  infra,  and  §  653,  supra. 
The  general  rule  is  that  a  trustee 
cannot  pin-chase  the  trust  estate,  and 
this  applies  to  a  mortgage  deed  of 
trust,  where  the  trustee  has  no  per- 
sonal interest  and  where  the  mort- 
gage does  not  contemplate  such  pm*- 
chase,  and  the  purchase  is  not  made 
for  the  benefit  of  the  cestui  que  trust. 
Brewer  v.  Harrison,  27  Colo.  349 
(1900).  Where  trustees  hold  stock  as 
security  for  various  debts  of  various 
parties,  the  stock  to  be  sold  if  the 
debts  are  not  paid,  it  is  illegal  for 
one  of  the  trustees  to  resign  and  for 
the  remaining  trustees  to  sell  the 
stock  in  a  way  calculated  not  to 
bring  its  full  value,  and  for  the  re- 
signing trustee  to  purchase  the  same 
at  a  very  low  price  for  the  benefit  of 
himself  and  the  other  trustees.  The 
sale  will  be  set  aside.  Jenkins  v. 
Hammerschlag,  38  N.  Y.  App.  Div.  209 
(1899).  A  person  appointed  on  the 
sale  of  the  corporate  property  to  sell 
stock   received    in   payment    therefor, 


cannot  sell  to  himself,  neither  can  he 
subsequently  purchase  from  one  to 
whom  he  has  sold  such  stock.  Wing 
&  Evans  v.  Hartupee,  122  Fed.  Rep. 
897  (1903).  Under  the  New  Hamp- 
shire statutes,  when  a  corporation  is 
wound  up  under  insolvency  proceed- 
ings, all  claims  a«e  allowed  as  of  the 
same  date,  interest  being  added  for 
those  past  due,  and  a  rebate  of  inter- 
est made  on  those  not  yet  due.  An 
assignee  in  insolvency  cannot  agree 
that  a  trustee  to  whom  the  corpora- 
tion pledged  mortgages  as  security  for 
debentures  shall  purchase  such  securi- 
ties at  a  price  named.  Bank  Com'rs 
V.  New  Hampshire,  etc.  Co.,  69  N.  H. 
621  (1899).  Where  the  trustee  of  a 
mortgage  loans  money  to  the  mort- 
gagor and  takes  part  of  the  bonds  as 
security,  and  then  at  the  request  of 
the  mortgagor  sells  the  bonds  at  pub- 
lic sale  and  buys  them  in,  it  cannot 
enforce  the  bonds  for  their  full 
amount,  but  only  to  the  extent  of  the 
debt  secured,  and  upon  payment  must 
deliver  up  the  bonds  for  cancellation. 
Knickerbocker,  etc.  Co.  v.  Penacook, 
etc.  Co.,  100  Fed.  Rep.  814  (1900). 
But  see  §  692,  supra.  Where  the  trus- 
tee sells  at  public  sale  without  a  judi- 
cial foreclosure,  and  the  property  is 
purchased  by  a  corporation  in  which 
the  trustee  is  a  stockholder  and  di- 
rector, the  mortgagor  may  have  the 
sale  set  aside  and  may  claim  the 
profits  of  a  resale  by  such  corporation. 
Herbert  Craft  Co.  ;;.  Bryan,  68  Pae. 
Rep.  1020  (Cal.  1902).  Where  a  trust 
deed  authorized  the  trustee  upon  de- 
fault to  sell  the  pledged  bonds  at  public 
or  private  sale  and  to  become  purchaser 
itself,  the  pledgee  may  purchase  for 
itself,  even  though  it  is  also  trustee  in 
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the  mortgage  foreclose  and  buy  the  property  for  the  bondholders,  and 
the  trustees  do  not  turn  over  to  the  new  corporation  all  the  property 
purchased  by  them,  and  they  have  been  guilty  of  malfeasance  in  other 
respects,  a  bondholder  may  hold  them  liable  by  a  suit  in  equity,  even 
though  he  deposited  his  bonds  and  took  stock  in  exchange  therefor, 
it  appearing  that  he  did  not  then  know  of  the  acts  complained  of. 
The  new  corporation  is  not  a  necessary  party  defendant  and  a  pur- 
chaser of  the  stock  in  the  new  corporation  cannot  make  such  a  complaint, 
but  the  complaint  may  be  by  one  of  the  bondhohh'rs,  even  though  he 
has  sold  his  stock. ^  But  where  the  trustee  sells  trust  property  to  him- 
self personally,  and  the  cestuis  que  trust  are  cognizant  thereof  and  do 
not  object  for  several  years  they  cannot  set  the  transaction  aside.^ 
A  trustee  has  no  right  to  loan  money  to  the  mortgagor  and  claim  a 
first  lien  on  property,  which  projjcrty  the  trustee  was  bound  to  have 
known  should  have  been  placed  under  the  mortgage.' 

Where  all  the  bonds  are  paid  excepting  one  that  is  supposed  to  be 
lost,  the  trustee  may  retain  a  fund  to  pay  that  bond  and  may  dis- 
charge the  mortgage."*  Although  a  trust  company  is  a  pledgee  of 
bonds  for  the  benefit  of  many  notes  of  the  pledgor  in  the  hands  of 
many  holders,  and  the  trust  company,  after  notice  by  mail  to  the 
holders  of  the  notes,  is  authorized  by  the  court  to  sell  the  bonds  at 
ten  cents  on  the  dollar,  yet  a  holder  of  the  notes  may  thereafter  ques- 
tion the  good  faith  of  the  trust  company  in  making  such  sale.^ 

The  trustee  is  trustee  not  only  for  the  bondholders,  but  also  for  the 
corporation  mortgagor.  He  occupies  a  fiduciary  position  towards 
both.*'     Where  the  trustee  of  the  mortgage  in  foreclosing  knows  that 

a    subsequent    trust    deed.     Shepard,  protect   his   interests,   he   may   either 

etc.  Co.  V.  Hurd,  128  N.  Y.  App.  Div.  follow  his  securities  or  mav  hold  the 

28  (1908) ;  aff'd,  198  N.  Y.  624.  trustee   liable.     And   even  'though   he 

'  Dunning  v.  Bates,  186  Mass.  123  accepted   a   small   sum   in   settlement 

(1904).  from   the   trustee,   yet   if   that   settle- 

-  Hoyt  V.    Latham,  143    U.  S.   553  ment    was    caused    by    misrepresenta- 

(1892).  tions  as  to  the  value  of  the  securities, 

'  Guaranty  T.  Co.  v.  Atlantic,  etc.  he  is  not  bound  by  them.     Other  hold- 

R.  R.,  138  Fed.  Rep.  517  (1905).  ers    of    the    bonds    who    have    turned 

*  Wilson    V.    Welch,    157    Mass.    77  them    in    to    the    corporation    on    an 

(1892).     See   also    §  816,    infra.  agreement  to  take  an  exchange  of  new 

'  Minneapolis  Trust  Co.  v.  Menage,  bonds  secured  by  the  same  securities 
73  Minn.  441  (1898).  Where  a  corpo-  will  also  be  allowed  to  participate  the 
ration  owns  all  of  its  bonds,  excepting  same  as  the  bondholder  who  did  not 
a  few  held  by  one  holder,  such  bonds  turn  in  his  bonds.  Anthony  v.  Camp- 
being  secured  by  a  pledge  of  socuri-  bell,  112  Fed.  Rep.  212  (1901).  Cf. 
ties,  and  requests  the  trustee  holding  §  848^%  infra. 

the  securities  to  sell  the  same,  which  ^  A  trustee  in  possession  is  trustee 

the    trustee    does    at    an    insufificient  not  only  for  the  bondholders,  but  also 

price,  the  corporation  itself  being  the  for  the  corporation.     In  a  bill  by  the 

buyer,   and   the  single  outside  holder  company  to  redeem,   the  acts  of  the 

of  bonds  not  being  notified  in  time  to  trustee  in  breach  of  trust  as  regards 
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the  corporation  is  entitled  to  the  surplus,  but  pays  the  same  to  a  pledgee 
of  the  corporation,  the  trustee  is  personally  liable.^  Even  though  a 
sinking  fund  provision  is  that  the  trustees  shall  buy  bonds  at  the  lowest 
price,  yet  the  trustee  need  not  buy  a  small  number  of  the  bonds  at  a  low 
price  when  he  can  buy  a  larger  number  at  a  higher  price,  the  net  result 
being  a  lower  price  for  all  the  bonds  purchased.^  Until  the  bonds  are 
sold  or  pledged,  the  trustee  of  the  mortgage  securing  the  bonds  is  the 
agent  of  the  maker  of  the  bonds  and  mortgage  only,  and  is  bound  to 
follow  his  directions.^  Money  paid  to  a  trustee  with  which  to  pay  cou- 
pons cannot  be  attached  by  a  general  creditor.*  The  trustee  of  a  mort- 
gage with  whom  money  is  deposited  by  the  corporation  to  pay  the  inter- 
est may  return  to  the  corporation  any  balance  which  it  has  for  coupons 
not  yet  presented  for  payment.  The  trustee  is  merely  the  agent  of  the 
corporation  in  this  respect  and  there  is  no  irrevocable  trust  as  to  such 
funds  in  favor  of  the  coupon-holders.^  Sometimes  the  trustee  of  a  mort- 
gage acts  also  as  registrar  of  the  bonds.®  Where  a  bond  provides  that 
it  may  be  registered  and  the  coupons  surrendered,  and  that  thereafter 
the  interest  will  be  paid  by  check,  a  bondholder  may,  by  an  action  for 
specific  performance,  compel  the  carrying  out  of  this  contract  on  the 


the  corporation  may  be  set  aside. 
Ashuelot  R.  R.  v.  Elliot,  57  N.  H. 
397  (1874) ;  s.  c,  58  N.  H.  451.  See 
also  §  885,  infra,  and  notes.  Cf.  Loeb 
V.  Chur,  6  N.  Y.  Supp.  296  (1889). 
Where  the  trustee  of  a  mortgage,  the 
day  after  the  mortgage  is  executed, 
accepts  some  of  the  mortgage  bonds 
from  the  secretary  as  collateral  secur- 
ity for  a  personal  loan  to  the  secre- 
tary, and  it  transpires  that  such 
pledge  was  in  breach  of  trust  by  the 
secretary,  the  trustee  is  not  protected 
as  pledgee.  Buffalo,  etc.  Co.  v.  Me- 
dina, etc.  Co.,  162  N.  Y.  67  (1900). 
See  also  §  293,  supra. 

1  Brinkerhoff,  etc.  Co.  v.  Boyd,  192 
Mo.  597  (1905). 

2  National  Trust  Co.  v.  Whicher, 
11912]  A.  C.  377. 

*  Peninsular  Iron  Co.  v.  Eells,  68 
Fed.  Rep.  24  (1895). 

'  Holland  Trust  Co.  v.  Sutherland, 
177  X.  Y.  327  (1904). 

5  Staten  Island,  etc.  Club  v.  Farm- 
ers' L.  &  T.  Co.,  41  N.  Y.  App.  Div. 
321  (1899). 

^  Where  a  trust  company,  as  regis- 
trar of  stock,  allows  a  transfer  on  a 
forged  assignment,  it  is  liable  to  the 


owner  for  the  value  of  the  stock,  less 
any  amount  which  he  may  have  recov- 
ered from  other  parties.  Wiechers  v. 
Central  Trust  Co.,  80  Hun,  576  (1894). 
It  is  "necessary"  and  proper  for  execu- 
tors to  unregister  registered  bonds  be- 
fore selling  them.  Re  Gasquoine, 
[1894]  1  Ch.  470.  Where  trustees  un- 
der a  will  hold  registered  bonds,  the 
registration  being  to  them  as  trustees, 
it  is  illegal  for  the  corporation  to 
allow  one  of  them  to  transfer  such 
registered  bonds,  and  the  corporation 
is  liable  for  the  same  if  such  trans- 
fer is  in  breach  of  trust  on  the  part 
of  the  trustees.  Cooper  v.  Illinois,  etc. 
R.  R.,  38  N.  Y.  App.  Div.  22  (1899). 
In  this  case  the  bonds  had  been  regis- 
tered in  the  name  of  the  executor  of 
the  estate,  who,  upon  his  death,  was 
succeeded  by  two  trustees,  and  one  of 
these  trustees  caused  the  corporation 
to  transfer  the  bonds  from  the  name 
of  such  executor  to  bearer.  The  court 
held,  however,  that  a  broker  who  sells 
the  bonds  is  not  liable,  although  he 
knew  that  the  bonds  were  registered 
in  the  name  of  the  executor  prior  to 
the  transfer  thereof  to  bearer.  See 
also  §  327,  supra. 
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part  of  the  party  issuing  the  bonds.'  A  registered  municipal  bond  with 
coupons  attached  is  negotiable  where  the  name  of  the  payee  is  left  blank 
on  the  face  of  the  bond,  even  though  in  books  kept  for  that  purpose  the 
name  of  the  registered  owner  is  entered.  Hence  a  purchaser  in  good 
faith  of  such  a  bond  is  protected,  although  the  bond  was  stolen.  A  bona 
fide  pledgee  is  likewise  protected.^  Where  trust  deeds  to  a  trust  com- 
pany run  to  the  president  as  trustee,  the  court  will  compel  him  to  ad- 
minister the  trusts  for  the  benefit  of  the  company.^ 

Where  stock  is  deposited  with  one  trust  company  as  additional 
security  for  a  mortgage  given  to  another  trust  company,  and  upon 
default  the  former  company  refuses  to  deliver  the  stock,  and  the  latter 
trust  company  then  commences  a  suit  in  equity  to  compel  the  former 
trust  company  to  dclixcr  tlie  stock,  and  during  that  suit  the  stock  de- 
clines in  value,  a  bondholder  secured  by  such  mortgage  cannot  hold 
liable  the  trust  company  holding  the  stock,  on  account  of  the  decline 
in  value,  inasmuch  as  the  suit  in  equity  determined  all  questions,  in- 
cluding the  amount  of  damage.'*  Where  a  mortgage  provides  that  the 
proceeds  of  bonds  are  to  be  used  to  pay  off  prior  mortgages  and  the 
trustee  was  to  so  apply  the  money  upon  receipt  by  the  trustee  of  the 
money,  the  trustee  is  liable  to  the  purchasers  of  the  bonds  if  he  does  not 
apply  the  money  in  that  way,  even  though  the  mortgage  provided  that 
the  bonds  should  be  issued  to  the  mortgagor.^ 

Where  the  trust  agreement  provides  against  liability  of  the  trustee 
except  for  wilful  and  intentional  breach  of  trust,  the  trustee  is  not 
liable  for  omissions  to  act  through  mistake  or  misconception  of  duty.^ 
The  trustees  of  an  unincorporated  bank  are  liable  for  depositing  its 
money  with  a  stock  brokerage  house,  even  though  the  agreement 
exempted  them  from  liability  except  for  wilful  misconduct.^  Any 
covenant  to  protect  a  person  who  acts  in  bad  faith  is  against  public 
policy  and  void.^  Where  the  trustee  of  a  mortgage  illegally  accepts 
some  of  the  bonds  as  security  for  a  loan  to  the  secretary  of  the  mortgagor, 
the  statute  of  limitations  does  not  run  against  the  act  until  the  trust 

1  Benwell  v.  Mayor,  55  N.  J.  Eq.  260  lion  of  the  mortgage  originally  contem- 
(1897).  plated,  it  appearing,  however,  that  the 

2  Manhattan  Sav.  Inst.  v.  N.  Y.,  etc.  bondholders  were  not  aware  of  the 
Bank,  170  N.  Y.  58  (1902).  first  draft   of    the    mortgage.     Elliott 

3Tulleysy.Keller,45Neb.220(1895).  v.  Guardian  T.  Co.,   145  N.  Y.  App. 

^Bracken  v.    Atlantic   T.    Co.,   167  Div.  166  (1911).     Modified  204  N.  Y. 

N.Y.  510(1901).    Seealso§  317,  supra.  212.     See  also  §  814,  swpra. 

^  Patterson  v.  Guardian  Trust  Co.,  «  Black    v.    Widersheim,    143    Fed. 

144  N.  Y.  App.  Div.  863  (1911).     The  Rep.  359  (1906).     See  §  622/i,  and  805, 

trustee  of  a  mortgage  is  not  liable  to  supra. 

bond  purchasers,  even  though  it  de-  '  Holmes  v.  McDonald,  226  111.  169 

livered    the    bonds    and    received    the  (1907). 

money,  and  it  turned  out  that  the  mort-  *  Industrial,  etc.  v.  Tod,  180  N.  Y. 

gage  actually  executed  was  a  modifica-  215  (1904). 
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company  refuses  to  turn  over  the  bonds  or  until  it  sells  the  bonds  to 
some  one  else.^ 

§  816.  Right  and  duty  of  the  trustee  to  protect  the  mortgaged 
property  —  Suits  for  that  purpose  —  Purchasing  prior  liens  —  Dis- 
charging mortgage  or  releasing  part  of  the  property  —  Delivery  of 
bonds  in  trust  to  trustee  —  Purchase  by  the  trustee  for  the  bondhold- 
ers at  the  foreclosure  sale  —  Suits  which  the  trustee  may  institute.  — 
It  is  the  right  and  duty  of  the  trustee  to  protect  the  mortgaged  prop- 
erty from  injury  or  loss.  One  instance  of  this  is  the  right  of  the  trus- 
tee to  institute  a  suit  to  declare  void  the  orders  of  a  railroad  commis- 
sion reducing  rates  to  a  point  where  the  mortgaged  property  would  be 
inadequate  to  pay  the  mortgage.^  Any  other  act  which  imperils  the 
security  will  enable  the  trustee  to  apply  for  an  injunction  against  the 
same.^  It  is  not  necessary  in  such  cases  that  the  trustee  wait  until 
there  is  a  default  in  the  payment  of  interest  on  the  mortgage  debt.'* 

1  MacDonnell  v.  Buffalo,  etc.  Co., 
193  N.  Y.  92  (1908). 

2  The  trustee  of  a  railroad  mort- 
gage may  file  a  bill  to  enjoin  the  en- 
forcement of  a  statute  illegally  re- 
ducing the  railroad  rates.  Reagan  v. 
Farmers'  L.  &  T.  Co.,  154  U.  S.  362 
(1894).  The  federal  courts  have  juris- 
diction of  a  bill  in  equity  to  enjoin  a 
city  from  enforcing  an  ordinance 
unreasonably  reducing  water  rates, 
where  the  complainant  claims  that 
the  reduction  amounts  to  a  taking  of 
its  property  without  just  compensa- 
tion ;  and  such  suit  may  be  by  the 
mortgagee  of  the  property,  the  mort- 
gagor being  a  necessary  party.  Con- 
solidated W.  Co.  V.  City  of  San  Diego, 
84  Fed.  Rep.  369  (1897);  aff'd,  93 
Fed.  Rep.  849  (1899).  The  trustees 
may  maintain  a  suit  in  equity  to  en- 
join the  enforcement  of  a  state  statute 
which  allows  the  state  railroad  com- 
missioners to  reduce  railroad  rates  in 
their  discretion,  it  being  shown  that 
the  reductions  made  are  ruinous  to 
the  companies,  and  will  prevent  the 
payment  of  interest  on  the  bonds  se- 
cured by  the  mortgages.  Mercantile 
T.  Co.  V.  Texas,  etc.  Ry.,  51  Fed.  Rep. 
529  (1892).  The  trustee  of  the  mort- 
gage of  a  water-works  company  may 
bring  suit  to  enjoin  an  illegal  reduc- 
tion of  the  water  rates  by  a  munici- 
pality;   but  a  bondholder  secured  by 


such  mortgage  cannot  bring  such  suit 
unless  the  trustee  has  refused  to  bring 
it.  Consolidated  Water  Co.  v.  City  of 
San  Diego,  89  Fed.  Rep.  272  (1898). 
A  trustee  of  a  mortgage  of  a  water- 
works company  cannot  file  a  bill  in 
the  United  States  court  against  the 
company  and  the  city  in  which  the 
water-works  are  located,  where  the 
company  and  the  city  are  citizens  of 
the  same  state  and  it  transpires  that 
the  interests  of  the  trustee  and  the 
company  are  the  same,  the  suit  being 
practically  against  the  city.  Boston, 
etc.  Co.  V.  City  of  Racine,  97  Fed. 
Rep.  817  (1899).  See  also  §§  830,  902, 
infra. 

^  Where  a  city  is  about  to  remove 
poles  and  wires  of  a  telephone  com- 
pany in  violation  of  a  grant  from  the 
city,  the  trustee  of  a  mortgage  given 
by  the  telephone  company  may  enjoin 
such  action.  Old  Colony  Trust  Co.  v. 
City  of  Wichita,  123  Fed.  Rep.  762 
(1903) ;  aff'd,  132  Fed.  Rep.  641.  Even 
though  the  franchise  of  a  water-works 
company  has  been  declared  forfeited 
in  a  suit  by  the  city  against  the  com- 
pany, yet  a  mortgagee  of  the  prop- 
erty may  begin  suit  in  the  federal 
court  to  maintain  the  franchise  and 
may  have  a  receiver  appointed,  the 
mortgagee  not  having  been  a  party 
to  the  first  suit  in  the  state  cpurt. 
Farmers',  etc.  Co.  v.  Meridian,  etc.  Co., 


*  Same  cases. 
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In  a  suit  by  a  trustee  to  enjoin  strikers  from  intimidation,  jeopardiz- 
ing the  property,  a  request  to  the  corporation  to  bring  such  suit,  and 


139  Fed.  Rep.  661  (1905).  A  mort- 
gagee of  a  street  railway  may  maintain 
a  bill  of  injunction  to  prevent  the  city 
forfeiting  the  franchise  of  the  company 
peremptorily.  The  bill  is  in  the  nature 
of  interpleader,  the  company  being 
made  a  party  to  compel  it  to  com- 
ply with  the  franchise  and  the  mort- 
gagee giving  security  that  that  will 
be  done,  and  the  court  determin- 
ing whether  a  forfeiture  is  proper. 
Knickerbocker  T.  Co.  v.  City  of  Kala- 
mazoo, 182  Fed.  Rep.  86.5  (1910). 
City  of  Denver  v.  Mercantile  T.  Co., 
201  Fed.  Rep.  790(1912).  Where  a 
non-resident  triistee  of  a  mortgage  of 
a  street  railway  files  a  bill  to  restrain 
property  owners  from  objecting  to 
double  tracking  of  the  railway,  and  it 
is  evident  that  it  sues  merely  in  order  to 
bring  the  suit  in  the  United  States 
court,  there  ha\ing  been  no  default 
in  the  mortgage,  the  court  will  dis- 
miss the  suit.  WiUiams  v.  City,  etc. 
T.  Co.,  186  Fed.  Rep.  419  (1911). 
Even  though  a  statute  requires  the 
consent  of  a  city  for  a  street  railway 
mortgage,  yet  such  consent  will  be 
presumed  in  a  suit  by  the  mortgagee 
to  prevent  the  city  forfeiting  the 
franchise.  A  city  has  no  inherent 
power  to  forfeit  such  a  franchise  and 
the  trustee  may  enjoin  the  city  from 
removing  the  tracks,  etc.  Kavanaugh  v. 
City  of  St.  Louis,  220  Mo.  496  (1909). 
In  Detroit  v.  Detroit,  etc.  Ry.,  54 
Fed.  Rep.  1  (1893),  the  court  held  that 
where  a  city  filed  a  bill  for  a  decree  that 
the  franchises  of  the  company  had  ex- 
pired, a  non-resident  trustee  of  the 
mortgage  might  remove  the  case  into 
the  federal  court  on  the  ground  of 
local  prejudice.  In  Clapp  v.  Spokane, 
53  Fed.  Rep.  515  (1892),  a  trustee 
obtained  an  injunction  against  the 
city  tearing  up  the  tracks  for  the 
purpose  of  laying  a  sewer,  it  being 
shown  that  the  sewer  could  be  laid 
on  the  side  of  the  street ;  and  the 
remedy  by  injunction  was  granted  be- 
cause both  the  mortgagor  and  the  city 
itself  were  practically  insolvent.  A 
trustee  may  maintain  a  bill  to  enjoin 
employees   of    the    mortgagors    from 


intimidating  other  persons  and  pre- 
venting their  entering  the  employ  of 
the  mortgagor,  w-here  it  is  alleged 
tha-t  such  action  will  stop  the  pay- 
ment of  the  interest  on  the  mortgage. 
United  States  v.  Haggerty,  116  Fed. 
Rep.  510  (1902).  Cf.  IlUnois,  etc. 
Bank  v.  Minton,  120  Fed.  Rep.  187 
(1902).  A  trustee  of  the  mortgage 
filed  a  bill  to  declare  void  an  ordi- 
nance repealing  a  street-railway  fran- 
chise, and  succeeded,  although  there 
had  been  no  default,  in  Baltimore 
Trust,  etc.  Co.  v.  Baltimore,  64  Fed. 
Rep.  153  (1894) ;  rev'd  on  another 
point,  166  U.  S.  673.  The  trustee  of 
the  mortgage  instituted  a  suit  in  the 
case  Central  Trust  Co.  v.  Citizens' 
Street  R.  R.,  80  Fed.  Rep.  218  (1897), 
to  enjoin  the  enforcement  of  a  statute 
reducing  street-railway  fares  from 
five  cents  to  three  cents.  The  trustee 
of  a  mortgage  brought  suit  to  pre- 
vent the  city  from  tearing  up  one  of 
two  tracks  which  were  covered  by 
the  mortgage,  in  Baltimore  v.  Balti- 
more Trust,  etc.  Co.,  166  U.  S.  673 
(1897).  Where  a  municipality  has 
repealed  an  electric-light  franchise 
after  the  plant  has  been  in  operation 
for  eight  years,  a  trustee  of  a  mort- 
gage given  by  the  owner  of  the  plant 
may  file  a  bill  to  enjoin  the  city  from 
acting  on  the  repeal  and  from  cutting 
down  the  poles.  Newton  v.  Le\is,  79 
Fed.  Rep.  715  (1897).  A  trustee  of 
a  mortgage  of  a  company  entitled  to 
build  a  street  railway  on  a  street  may 
enjoin  the  municipality  and  another 
street  railway  from  building  thereon, 
where  the  street  is  too  narrow  for 
both.  Africa  v.  Knoxville,  70  Fed. 
Rep.  729  (1895);  reversed  on  other 
grounds,  77  Fed.  Rep.  501.  In  Union 
Pac.  Ry.  V.  United  States,  59  Fed.  Rep. 
813,  834  (1894),  being  a  bill  in  equity 
by  the  government  to  set  aside  an 
alleged  illegal  lease  of  a  telegraph 
line,  the  court  said:  "The  bill  shows 
that  the  government  has  a  lien  upon 
the  railroad  and  telegraph  lines  to 
which  the  litigation  relates,  and,  as 
such  lien-holder,  it  is  undoubtedly 
entitled  to  have  its  rights  and  equities 


3054 


CH.  XLVIII.] 


TRUSTEES   AND    BONDHOLDERS. 


[§  816. 


its  refusal,  must  be  alleged,  and  the  corporation  is  a  necessary  party 
defendant.^ 

A  trustee  when  in  doubt  as  to  the  construction  of  the  mortgage  deed  of 
trust  may  apply  to  a  court  for  a  construction.-  A  trustee  may  file  a 
bill  in  equity  to  obtain  the  instructions  of  the  court  as  to  the  rights  and 
duties  of  the  trustee  where  money  has  been  deposited  with  it  to  pay 
interest  and  has  then  been  attached  by  a  general  creditor.^  The  trus- 
tee has  a  right  to  insure  the  property  and  charge  the  estate  for  the  ex- 
pense of  so  doing."*  But  a  mortgagor  is  not  bound  to  insure  the  property 
for  the  benefit  of  the  bondholders  unless  the  mortgage  expressly  requires 
him  to  do  so,  and  the  trustee  is  not  bound  to  obtain  such  insurance 
where  the  mortgage  merely  provides  that  the  trustee  should  not  be 
liable  for  not  obtaining  insurance,  but  authorizes  the  trustee  to  demand 
such  insurance ;  hence,  if  the  mortgagor  sells  the  property,  the  pur- 
chaser may  insure  in  his  own  name  and  the  mortgagee  is  not  entitled 
to  such  insurance,  even  though  the  property  is  burned.^     A  trustee  is 


in  and  to  the  telegraph  property  along 
the  right  of  way  of  the  Union  Pacific 
Railway  Company  judicially  ascer- 
tained, and  to  have  the  rights  of  other 
persons  and  corporations  therein  also 
ascertained  and  adjudicated.  Inci- 
dental to  that  relief  is  the  right  to 
have  all  provisions  of  contracts  set 
aside  and  annulled  that  are  unlawful 
and  that  in  any  manner  impair  the 
security  of  the  United  States,  or  cloud 
its  title  or  prejudice  its  rights."  Re- 
versed on  other  grounds  in  United 
States  V.  Union  Pac.  Ry.,  160  U.  S.  1 
(1895). 

1  Illinois,  etc.  Bank  v.  Minton,  120 
Fed.  Rep.  187  (1902). 

2  Diggs  V.  Fidelity,  etc.  Co.,  112 
Md.  50  (1910).  Where  a  company 
executes  a  mortgage  and  bonds  to  take 
up  in  part  pre-existing  bonds  and  in 
part  to  pay  for  improvements,  and 
then  it  consolidates  with  another  com- 
pany and  the  consolidated  company 
claims  the  right  to  continue  to  issue 
such  new  bonds,  the  trustee  may  apply 
to  the  court  for  instructions,  all  neces- 
sary parties  being  brought  in.  The 
court  will  not  allow  a  further  issue  of 
bonds  for  property  acquired  by  the 
consolidated  company,  but  will  allow 
issues  to  take  up  previous  existing 
bonds.  Orrick  v.  Fidelity,  etc.  Co., 
113  Md.  239  (1910),  holding  also 
that  an  order  granted  in  an  ex  parte 


proceeding  by  a  trustee  of  a  mortgage 
for  the  trustee's  protection  is  conclusive 
only  to  the  extent  of  that  protection 
and  is  not  conclusive  as  defining  the 
rights  of  bondholders.  A  court  of 
equity  has  jurisdiction  to  construe  the 
powers  and  duties  of  the  trustee  and 
also  control  his  discretion  where  he  is 
abusing  it  in  the  purchase  of  bonds 
for  a  sinking  fund  as  provided  in  the 
mortgage.  Struthers,  etc.  Co.  v.  Union, 
etc.  Co.,  227  Pa.  St.  29  (1910). 

3  Holland  Trust  Co.  v.  Sutherland, 
177  N.  Y.  327  (1904). 

*  Farmers',  etc.  Co.  v.  Penn.  etc.  Co., 
103  Fed.  Rep.  132,  161  (1900) ;  aff'd, 
186  U.  S.  434. 

*  Such  also  would  be  the  case,  even 
if  the  mortgagor  expressly  obUgated 
himself  to  insure.  Farmers',  etc.  Co. 
V.  Penn.  etc.  Co.,  103  Fed.  Rep.  132 
(1900);  aff'd,  186  U.  S.  434  (1902). 
Where  the  mortgaged  property  is 
burned  and  the  insurance  money  is 
paid  over  to  the  trustee  and  the  trus- 
tee with  the  consent  of  all  the  bond- 
holders and  in  pursuance  of  an  order 
of  the  court  pays  over  the  money  to 
the  reorganized  company  on  represen- 
tations that  the  money  will  be  used  to 
rebuild  the  buildings,  and  the  reorgan- 
ized company  uses  only  part  of  the 
money  for  that  purpose,  a  bill  iu 
equity  to  compel  the  new  company  to 
account  for  the  remaining  part  and  to 
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not  liable  for  failure  to  defend  a  suit  to  forfeit  the  right  to  acquire  cer- 
tain real  estate  where  it  is  not  shown  that  a  defense  by  the  trust  company 
would  have  been  effective.'  The  trustee  may  enjoin  the  foreclosure, 
by  advertisement,  of  a  prior  mortgage  that  has  been  paid.-  The  trustee 
may  pay  off  a  prior  encumbrance  in  order  to  avoid  a  forced  sale  and 
may  be  subrogated  to  such  lien.^  Where  the  trustee  and  the  company 
deed  the  mortgaged  land  for  certain  of  the  bonds,  the  company  cannot 
afterwards  object. "* 

The  trustee  of  course  has  no  power  to  release  any  part  of  the  mort- 
gaged property  unless  expressly  authorized  so  to  do,^  nor  to  discharge 
the  mortgage  while  a  part  of  the  bonds  are  still  outstanding.^  But 
where  all  the  bonds  are  paid,  excepting  one  that  is  supposed  to  be  lost, 
apply  it  to  the  rebuilding  of  the  build-    no  power  to  make  the  deed.     Wood  v 


ings  will  not  lie.  Dallett  v.  Staten 
Island,  etc.  Co..  61  N.  J.  Eq.  39  (1901). 
See  also  §  799,  supra. 

1  Antelo  ('.  Farmers'  L.  &  T.  Co.,  95 
Fed.  Rep.  12  (1899).  A  trustee  is  not 
liable  for  not  defending  a  suit  for  the 
forfeiture  of  land  to  which  the  mort- 
gagor would  have  been  entitled  on 
making  a  certain  payment,  where 
there  was  no  defense  or  where  the 
rights  of  the  mortgagor  had  been  pre- 
viously lost  without  fault  of  the  trus- 
tee. Frishmuth  r.  Farmers'  L.  &  T. 
Co.,  107  Fed.  Rep.  169  (1901). 

2  The  trustee  may  enjoin  a  former 
mortgagee,  whose  mortgage  has  been 
paid,  from  foreclosing  by  advertise- 
ment. The  effect  of  the  advertising 
"could  not  be  other^\^se  than  seriously 
to  depreciate  the  value  of  the  bonds 
secured  by  the  mortgage  to  the  plain- 
tiffs ;  and  this  injurious  effect  would 
be  greatly  increased  if  a  sale  were 
actually  to  be  made  in  advance  of  a 
legal  determination  of  the  respective 
rights  of  the  parties."  Murdock  v. 
Woodson,  2  Dill.  188  (1873);  s.  c, 
17  Fed.  Cas.  1017;  aff'd,  22  Wall. 
351. 

'  The  trustees  in  a  mortgage  may 
pay  off  a  prior  incumbrance  in  order 
to  prevent  a  forced  sale  of  the  prop- 
erty, and  may  then,  by  a  bill  in 
equity,  be  subrogated  to  the  lien  so 
paid.  Memphis,  etc.  R.  R.  v.  Dow,  120 
U.  S.  287  (1887). 

^  Where  bonds  are  exchanged  for 
land,  and  the  trustee  and  the  railroad 
join  in  the  deed,  the  railroad  cannot 
afterwards  say  that  the  trustees  had 


Dubuque,  etc.  R.  R.,  28  Fed.  Rep.  910 
(1886). 

*  Improvements  on  mortgaged  real 
estate  are  subject  to  th«»  mortgage, 
and  the  trust<»e  of  the  mortgage  will 
be  enjoined  from  waiving  the  lien. 
Gibson  r.  American  L.  &  T.  Co.,  58 
Hun,  443  (1890).  F:ven  though  an 
income  mortgage  does  not  authorize  a 
release  of  property  not  needed,  yet  a 
court  of  equity  may  authorize  it,  and 
the  bondholders  need  not  be  made  a 
party  to  the  proceeding.  Mayor,  etc. 
V.  United  Rys.  etc.  Co.,  108  Md.  64 
(1908).  See  ahso  §  798,  supra. 
Where  bondholders  sue  to  restrain 
trustees  from  conveying  land,  and  to 
set  aside  certain  agreements  to  con- 
vey, any  conveyance  subsequent  to 
service  in  the  suit  is  subject  to  the 
decree  canceling  such  contracts.  The 
principle  of  lis  pendens  applies.  Union 
Trust  Co.  r.  Southern  Nav.  Co.,  130 
U.  S.  565  (1889),  where  a  mortgage  by 
the  grantee  was  held  to  be  void. 

^  If  the  trustee  satisfies  the  mort- 
gage without  the  bonds  being  paid  he  is 
personally  liable  to  the  bondholders. 
Niv-in  V.  Chester  County,  etc.  Co., 
231  Pa.  St.  315  (1911).  Where  the 
bondholders  deliver  their  bonds  to  the 
trustee  under  an  agreement  by  which 
the  bonds  are  to  be  exchanged  for  a 
new  issue,  and  the  trustee  proceeds  to 
release  the  mortgage  before  the 
specified  new  issue  is  made,  the  release 
is  voidable,  and  subsequent  mortgages 
are  not  prior  in  right  where  the  trustees 
of  such  mortgages  had  substantial  no- 
tice of  the  facts.      Fidelity,  etc.  Co.  v. 
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the  trustee  may  retain  a  fund  to  pay  that  bond  and  may  discharge  the 
mortgage.^  Even  though  the  mortgage  has  been  discharged,  yet  if 
the  trustee  of  the  mortgage  still  has  the  bonds  and  the  president  certi- 
fies and  embezzles  them,  it  is  liable  to  the  corporation  issuing  the  bonds.^ 
A  bona  fide  pledgee  of  bonds  which  have  been  paid,  but  which  have  been 
fraudulently  reissued  by  the  trustee  of  a  mortgage,  may  enforce  them 
against  the  railroad  mortgagor,  even  though  the  pledgee  knew  that  the 
trustee  was  borrowing  money  on  his  own  account.^ 

Sometimes  the  bonds  are  left  with  the  trustee  to  be  thereafter  de- 
livered to  certain  persons  or  on  certain  conditions.     He  is  then  a  trus- 


Shenandoah,  etc.  R.  R.,  32  W.  Va.  244 
(1889).  Where  the  trustees  wrong- 
fully release  the  mortgages,  the  bond- 
holders may  file  a  bill  to  set  aside  the 
releases  and  to  foreclose,  and  two  years' 
delay  is  not  fatal  where  the  trustees 
themselves  had  filed  a  similar  bill  soon 
after  the  releases  were  given.  The 
bondholder  may  also  hold  the  trustee 
liable.  Chicago,  etc.  Land  Co.  v.  Peek, 
112  111.  408  (1885).  A  trustee  declin- 
ing to  discharge  a  mortgage  on  the 
request  of  the  mortgagor  cannot  be 
held  liable  by  an  outside  party  that 
had  contracted  to  take  other  mortgage 
bonds.  Kaulbach  v.  Knickerbocker  T. 
Co.,  148  N.  Y.  App.  Div.  331  (1911). 
Stockholders  have  no  power  to  author- 
ize a  trust  company  to  release  a  mort- 
gage securing  bonds  issued  by  the 
corporation.  The  trustee  should  have 
the  consent  of  the  bondholders  as 
bondholders  and  not  as  stockholders. 
Moore  v.  Ensley,  112  Ala.  228  (1896). 
A  general  creditor  cannot  attack  a  re- 
lease of  a  mortgage  by  the  trustee. 
Only  a  bondholder  could  attack  it. 
Loeb  V.  Chur,  6N.  Y.  Supp.  296  (1889). 
A  release  of  a  mortgage  by  the  mort- 
gagee after  the  mortgagee  has  assigned 
the  same,  together  with  the  debt  se- 
cured, is  not  effective.  Franklin  Sav. 
Bank  v.  Colby,  105  Iowa,  424  (1898). 
See  also  §§  793  and  815,  notes,  supra. 
Concerning  a  pro^^sion  in  the  mortgage 
authorizing  the  release,  see  §§  798,  807, 
supra. 

1  Wilson  V.  Welch,  157  Mass.  77 
(1892).  In  this  case  receivers  were 
appointed  to  wind  up  the  corporation. 
All  the  outstanding  bonds  were  paid 
except  one  which  had  been  lost.  This 
the  receivers  recovered  in  a  replevin 


suit.  The  trustees,  "at  the  request  of 
the  receivers,"  released  to  the  corpo- 
ration the  mortgaged  premises,  retain- 
ing a  fund  to  cover  the  lost  bond. 
This  suit  was  to  compel  an  account- 
ing and  conveyance  of  that  fund.  The 
court  ordered  a  conveyance  to  the  cor- 
poration and  the  delivery  of  the  fund 
to  the  receivers.  A  railroad  has  no 
right  to  pay  off  bonds  before  they  are 
due,  nor  to  pay  the  money  to  the  trus- 
tee and  have  the  mortgage  canceled. 
Missoxiri,  etc.  Ry.  v.  Union  Trust  Co., 
156  N.  Y.  592  (1898),  aff'g  87  Hun, 
377  (1895).  The  contract  of  a  cor- 
poration to  sell  first  mortgage  bonds 
on  a  certain  date  cannot  be  rescinded 
by  the  vendee  on  the  ground  that  the 
previous  first  mortgage  had  not  been 
released,  it  appearing  that  all  but  a 
few  of  the  bonds  secured  by  the  pre- 
vious mortgage  had  been  paid  and 
that  these  few  could  qot  be  traced, 
but  a  fund  had  been  set  apart  for  that 
payment.  Nes  v.  Union  Trust  Co., 
104  Md.  15  (1906). 

2  Washington,  etc.  Ry.  v.  Real 
Estate,  etc.  Co.,  177  Fed.  Rep.  306 
(1910) ;  s.  c,  191  Fed.  Rep.  566,  hold- 
ing that  where  the  president  of  a  trust 
companj^  borrows  money  from  it  and 
deposits  as  security  railroad  bonds 
which  had  been  deposited  with  the 
trust  company  as  trustee  by  the  rail- 
road company,  the  railroad  company 
maj^  maintain  a  suit  to  have  such 
bonds  canceled,  even  though  the 
president  of  the  trust  company  was 
also  director  and  secretary  of  the  rail- 
road company. 

3  Real  Estate  Trust  Co.  v.  Washing- 
ton, etc.  Ry.,  191  Fed.  Rep.  566  (1911), 
rev'g  on  this  point  177  Fed.  Rep.   306. 
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tee  in  two  different  capacities.^  The  agreement  of  the  trustee  to  hold 
certain  of  the  bonds  subject  to  the  order  of  a  specified  person,  in  accord- 
ance with  the  order  of  the  mortgagor,  does  not  make  such  a  person  a 
bondholder,  nor  make  the  trustee  a  trustee  for  him.-  Where  a  corpora- 
tion deposits  securities  with  a  trust  company  and  the  trust  company- 
issues  and  sells  interest-bearing  certificates  against  them,  the  holder 
of  such  a  certificate  is  a  creditor  of  the  corporation.^  A  person  depositing 
securities  with  a  trust  company  to  distribute  as  directed  by  him  cannot 
file  a  bill  for  an  accounting  unless  he  shows  what  disposition  was  to  be 
made  of  them.^  Where  a  prospectus,  offering  for  sale  trustee's  trans- 
ferable certificates,  states  that  such  certificates  represent  stock  deposited 
with  the  trustee,  the  stock  being  in  an  English  corporation,  the  trustee 
is  personally  liable  if  it  turns  out  that  the  English  corporation  had  a  prior 
lien  on  the  stock  to  the  full  extent  of  its  value. ^ 

The  certificate  of  the  trust  company  entitling  a  sub-contractor  to 
bonds  does  not  prevent  the  sub-contractor  suing  the  contractor  for 
the  money  equivalent  to  the  bonds,  where  the  bonds  have  already 
been  disposed  of  by  the  trustee  and  contractor.®  Where  a  trust  com- 
pany has  orally  agreed  to  hold  certain  bonds  for  delivery  in  accordance 
with  certificates  issued  by  another  company,  and  subsequently  the 
trust  company  loans  money  to  such  other  company  and  takes  such 
bonds  as  security,  the  holders  of  the  certificates  may  hold  the  trust 
company  liable  for  not  protecting  the  certificates.^ 

*  The  bonds  may  be  delivered  to  rev'g  119  Fed.  Rep.  434.  Where  the 
the  trustee  to  deliver  to  creditors  upon  trustee  of  the  mortgage  is  directed  by 
their  asking  for  them.  Until  so  deliv-  the  mortgagor  to  deliver  certain  bonds 
ered  the  creditor  has  no  claim  upon  to  a  certain  party  and  by  error  he 
them.  Hubbell  v.  Syracuse  Ironworks,  delivers  them  to  an  unauthorized  agent 
14  N.  Y.  Supp.  345  (1891).  A  trust  of  the  party,  he  is  liable  in  equity  or  at 
company  is  a  necessary  party  defend-  law  to  the  real  owner  and  the  statute  of 
ant  in  a  suit  to  enjoin  it  from  issuing  limitations  at  law  applies  but  does  not 
bonds  in  violation  of  its  trust  and  of  begin  to  run  until  the  real  owner  has 
the  mortgage.  Where  the  trustee  is  demanded  the  bonds.  Bowes  v.  Can- 
to issue  the  bonds  as  fast  as  ten-mile  non,  50  Colo.  262  (1911). 
sections  are  completed,  and  the  con-  -  Sprigg  v.  Commonwealth,  etc.  Co., 
struction  involves  many  short  branches,  206  Pa.  St.  548  (1903). 
each  being  less  than  ten  miles  in  '  Gallagher  v.  Asphalt  Co.,  etc.,  6.5 
length,  they  are  to  be  added  together,  N.  J.  Eq.  258  (1903). 
and  for  every  ten  miles  bonds  are  to  be  ■•  Young  r.  Mercantile  T.  Co.,  140 
issued.  Denver,  etc.  R.  R.  v.  U.  S.  Fed.  Rep.  61  (1905) ;  afif'd,  145  Fed. 
Trust  Co.,  41  Fed.  Rep.  720  (1890).  Rep.  39. 

A  letter  by  a  trustee  to  the  effect  that  ^  The  trustee  was  bound  to  take  no- 
it  will  hold  certain  bonds  for  delivery  tice  of  the  lien  created  bj'  the  by-laws 
may  be  a  representation  that  the  bonds  of  the  English  corporation.  The  rule 
are  valid  bonds.  Sprigg  v.  Common-  of  caveat  emptor  has  been  relaxed  so 
wealth,  etc.  Co.,  131  Fed.  Rep.  5  (1904),  as  to  create  an  implied  warranty  of 

«  Reynolds  v.  Manhattan  T.  Co.,  83  '  Hubbard  v.  Manhattan  Trust  Co., 

Fed.  Rep.  593  (1897).  87  Fed.  Rep.  51  (1898). 
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If  stock  is  deposited  with  a  person  as  security  for  a  guaranty  of 
bonds  issued  by  a  corporation,  and  the  trustee  of  the  mortgage  securing 
such  bonds  demands  the  stock  from  such  depositary,  and  upon  refusal 
to  deh\-er  the  same  brings  suit  to  obtain  the  stock  and  for  a  sale  of  the 
same  to  apply  on  such  guaranty,  and  obtains  judgment  to  that  effect, 
all  the  bondholders  are  bound  by  such  judgment,  and  they  cannot  after- 
wards hold  the  depositary  liable  for  depreciation  in  the  value  of  the 
stock  after  the  demand  is  made  and  before  it  was  sold  under  such  decree 
of  the  court.^  Where  a  trustee  or  agent  with  whom  bonds  are  deposited 
issues  his  certificate  to  the  effect  that  he  holds  bonds  specified  in  such 
certificate  to  be  delivered  to  a  person  specified  in  such  certificate,  all 
coupons  on  such  bonds  belong  to  the  person  named  in  the  certificate, 
although  the  certificate  itself  is  not  actually  delivered  until  several 
years  after  the  date  of  the  certificate.-  Scrip  entitling  a  person  named 
to  bonds  may  be  assigned,  even  though  by  its  terms  it  can  be  assigned 
only  with  the  assent  of  the  corporation  issuing  the  same.^ 

Where  mortgage  bonds  are  deposited  with  the  trustee  to  be  issued 
in  exchange  for  outstanding  bonds,  the  right  of  a  holder  of  outstand- 
ing bonds  to  make  the  exchange  cannot  be  defeated  by  the  mortgagor 
after  such  holder  has  actually  deposited  his  bonds  and  asked  for  the 
new  bonds.^  If  the  trustee  of  a  mortgage  receives  money  sufficient  to 
pay  the  coupons,  but  is  instructed  not  to  pay  certain  coupons,  the  trus- 
tee is  not  liable  to  the  holder  of  such  coupons  for  not  paying  the  same.^ 
Where  the  corporation  leases  all  its  property  ruinousl}-  and  in  opposi- 
tion to  the  wishes  of  the  stockholders,  the  trustee  of  the  mortgage  may 
institute  a  suit  to  have  such  lease  canceled.^  A  trustee  cannot  main- 
tain a  suit  in  equity  to  enjoin  condemnation  proceedings  in  the  state 
court  against  the  railroad  to  construct  a  drain. ^ 

title  on  the  part  of  the  seller.     Even         *  Wakefield,  etc.  Co.  v.  New  England 

though  the  trustee  acted  as  agent,  yet,  T.  Co.,  175  Mass.  478  (1900). 
the  principal  not  being  disclosed,  the  *  New  England,  etc.  Co.  v.  Farmers', 

trustee  is  liable.     McClure  v.  Central  etc.   Co.,   54    N.    Y.    App.    Div.    309 

Trust  Co.,  165  N.  Y.  108  (1900).  (1900). 

1  Bracken  v.  Atlantic  Trust  Co.,  36  ^  Guardian,  etc.  Co.  v.  "White  Cliffs, 
N.  Y.  App.  Div.  67  (1899),  following  etc.  Co.,  109  Fed.  Rep.  523  (1901). 
Serrao    v.    Noel,    15    Q.    B.    Div.    549  '  Farmers'  L.  &  T.   Co.   v.  McAn- 
(1885) ;  Bracken  v.  Atlantic  Trust  Co.,  drews,  109  Fed.  Rep.  109  (1901).  In  a 
167  N.  Y.  510  (1901).  suit  by  the  trustee  of  a  mortgage  to 

2  If  such  coupons  have  been  can-  enjoin  the  condemnation  of  the  mort- 
celed  and  returned  to  the  corporation  gaged  property  the  mortgagor  is  a 
issuing  the  bonds  and  the  trustee  is  necessary  party,  and  if  it  is  a  citizen 
held  liable  for  such  coupons,  the  trus-  of  the  same  state  as  the  party  that  is 
tee  may  hold  the  corporation  liable,  condemning,  the  federal  court  has  no 
Kelly  V.  Forty-second  Street,  etc.  jurisdiction.  Old  Colonv,  etc.  Co. 
R.R..  37  N.  Y.  App.  Div.  500    (1899).  i-.  Atlanta    Ry.,    100    Fed.    Rep.   798 

3  Hubbard  v.  ISIanhattan  Trust  Co.,  (1899). 
87  Fed.  Rep.  51  (1898). 
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If  several  bondholders  agree  among  themselves  to  buy  the  property 
at  foreclosure  sale,  the  purchase  to  be  for  the  benefit  of  the  bond- 
holders, and  the  price  to  be  the  e?-cpense  of  the  foreclosure,  and  the 
trustee  of  the  mortgage  makes  the  sale  on  that  understanding,  the  trustee 
may  compel  the  purchaser  to  take  a  deed  for  the  benefit  of  all  the  bond- 
holders.^ A  trustee,  as  trustee  of  a  corporate  mortgage,  may  file  a 
bill  in  equity  to  have  the  court  decide  whether  certain  hydrant  rentals, 
which  are  expressly  covered  by  the  mortgage,  belong  to  the  coupon- 
holders  or  to  an  attaching  creditor,  the  interpretation  of  the  trust  agree- 
ment being  doubtful  .- 

Where  an  appeal  is  taken  from  a  foreclosure  decree  and  sale  of  a 
street  railway  and  the  upper  court  sets  aside  the  sale,  but  in  the  mean- 
time the  purchaser  at  the  foreclosure  sale  has  abandoned  the  franchise 
and  dismantled  part  of  the  property  and  relocated  other  parts  so  that 
it  is  impossible  to  return  the  property,  the  trustees  of  the  mortgage 
may  hold  him  liable  in  damages  for  the  actual  value  of  the  property 
at  the  time  of  the  sale  less  the  amount  realized  from  such  foreclosure 
sale.^  The  trustee  may  institute  suit  to  deterniiue  the  priority  of  liens 
where  a  sale,  which  is  about  to  take  place,  would  create  a  cloud  upon 
his  title.'*  The  trustee  may  bring  suit  to  enjoin  a  lease  of  the  property 
in  derogation  of  the  bondholders'  rigiits,^  and  may  defend  against  liens 
alleged  to  be  prior  to  the  mortgage.^    The  trustee  may  also  bring  suit 

'  The  court  stated  also  that  it  would  to   the   trustee,    the  court,  in   Phillips 

have  been  a  breach  of  trust  for  the  v.    Eastern     R.  R.,     1.38     Mass.     122 

trustee  to  have  made  such  a  sale  ex-  (1884),  ordered  notice  by  publication 

cept  for  the  benefit  of  all  the  bond-  to   be  gnven   to  creditors   so  secured, 

holders.     Sullivan   v.   Haskin,   70   Vt.  The    mortgagee    of    a    street    railroad 

487  (1898).  may  object  to  the  mortgagor  leasing 

2  Holland  Trust  Co.  i'.  Sutherland,  the   terminals   if   such   lease   is   likely 

177  N.  Y.  327  (1904),  Tev'g  65  N.  Y.  to    deprive    the   mortgagor   of   profits 

App.  Div.  252  (1901).  and  thereby  injure  the  security,  espe- 

'  Hubinger  v.  Central  T.  Co.  etc.,  cially  where  such    lease  is  to  a    com- 

94  Fed.  Rep.  788  (1899).     In  this  case  peting   company,    but    the   mortgagee 

the    foreclosure    proceediftgs    were    in  cannot  prevent  such  lease  if  its  only 

the  state  court,  but  the  suit  at  law  effect   is   to   prevent   enlargements   of 

mentioned   above  was  in   the  federal  the  plant  of  the  mortgagor,  inasmuch 

coiirt.  as   the   mortgagee   took   the  property 

*  Trustees  may  bring  suit  to  have  as   security    in    the   condition    it    was 

determined  the  priority  of  mortgages  at   the   time  of   the   mortgage.     It   is 

where      another      mortgagee      claims  no  defense  to  such  a  suit  for  the  mort- 

priority  and  is  about  to  sell  the  prop-  gagor    to  offer    to  pay  the    bonds  on 

erty,  thereby  creating  a  cloud  on  the  demand ;    neither  is  it  a  defense  that 

title    of    the    complaining    mortgagee,  some    of    the    directors    of    the    mort- 

Murdoek    v.    Woodson,    2    Dill.     188  gagee,  which  is  a  trust  company,  are 

(1873) ;  s.  c,  17  Fed.  Cas.  1017 ;  aff'd,  also  directors  in  the  mortgagor.     Fi- 

22  Wall.  351.  delity  Trust  Co.  v.  Hoboken.  etc.  R.  R., 

5  In  an  action  brought  by  a  trus-  63  Atl.  Rep.  273  (N.  J.  1906). 
tee  to  enjoin  a  lease  in  derogation  of         «  In  a  suit  to  declare  a  vendor's  Hen 

the  rights  of  creditors  secured  by  deed  of  personalty  to  be  superior  to  a  mort- 
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to  enjoin  an  execution  sale  of  such  part  of  the  property  as  is  essential  to 
the  operation  of  the  whole  property.^  Other  instances  of  suits  which  a 
trustee  may  bring  are  given  elsewhere,  the  suits  having  actually  been 
brought  by  bondholders.-  A  trustee  of  a  mortgage  cannot  bring  a  suit 
at  law  to  collect  the  bonds. ^  The  trustee  of  a  mortgage  cannot  main- 
tain a  suit  to  reform  the  same  so  as  to  include  certain  provisions  which 
the  board  of  directors  authorized  but  which  the  mortgage  did  not  con- 
tain, there  being  no  proof  of  mutual  mistake  or  actual  fraud.^  The 
trustees  of  a  street  railway  mortgage  may  maintain  a  suit  in  the  federal 
court  to  enjoin  a  city  from  repealing  its  grant  to  the  company  and  need 
not  join  the  company  as  a  party  where  that  would  defeat  the  jurisdic- 
tion of  the  court.^  Where  the  trustee  fails  to  properly  protect  the  mort- 
gaged property,  a  bondholder  ma}'  institute  suit  in  his  stead. ^  Bond- 
holders are  not  bound  by  a  decision  against  the  corporation  relative 
to  taxation,  the  bonds  having  been  issued  before  the  decision,  and  no 
one  representing  them  being  a  party  to  the  suit.''  In  a  suit  by  a  city 
against  a  street  railway  company  and  its  lessee  to  compel  them  to  re- 
move tracks  from  the  street  a  mortgagee  of  the  lessee  is  not  a  neces- 
sary party. ^  The  question  of  whether  the  trustee  should  purchase 
at  the  foreclosure  sale  for  the  benefit  of  the  bondholders  is  considered 
elsewhere.^  The  purchaser  at  foreclosure  sale  cannot  revive  an  action 
begun  by  the  mortgagor  after  the  giving  of  the  mortgage  to  enjoin  the 
collection  of  taxes. ^°  A  trust  company  that  has  instituted  a  suit  to  fore- 
close a  mortgage  and  caused  a  receiver  to  be  appointed  may  be  required 
to  pay  the  debts  of  the  receiver  and  the  expenses  in  excess  of  the  amount 
realized  on  the  foreclosure  sale.^^ 

§  817.  In  the  absence  of  fraud  the  bondholders  are  bound  by  what 
is  done  by  the  trustee  within  the  scope  of  his  authority  —  Notice  to 
the  trustee.  —  While  the  general  rule  is  that  the  bondholders  are  bound 

gage  given  by  the  company,  the  non-  *  City  of  Denver  v.  Mercantile  T. 

resident  trustee  of  the  mortgage  need  Co.,  201   Fed.   Rep.  790   (1912).     See 

not  be  made  a  party  if  substantially  note  3,  p.  3053,  supra. 
all    the    bondholders    are    before    the  « See   §§  830,  902,  infra,  giving  in- 

court.  New  Chester  Water  Co.  v.  Holly  stances  of  the  exercise  of  this  right. 
Mfg.  Co.,  53  Fed.  Rep.  19(1892).     The  'Wicomico,    etc.    v.    Bancroft,    135 

trustee  cannot  remove  a  case  to  the  Fed.   Rep.  977   (1905) ;    rev'd  on  an- 

federal  coiirt  on  the  ground  that  its  other  point  in  203  U.  S.  112. 
controversy    is    separable,    where    the  ^  Suburban  Ry.  v.  City  of  Chicago, 

suit   is    to    enforce    liens    against    the  204  111.  306  (1903). 
railroad  company.     Marsh  v.  Atlanta,  ^  See  §  885,  infra. 

etc.  R.  R.,  53  Fed.  Rep.  168  (1892).         i"  Keokuk,  etc.    R.  R.    v.    Scotland 

1  See  §§  852,  858,  infra.  County,  152  U.  S.  318  (1894). 

2  See  §  830,  infra.  "  Chapman  v.  Atlantic  T.  Co.,  119 

3  Mackay  v.  Randolph,  etc.  Co.,  178  Fed.  Rep.  257  (1902),  the  court  refus- 
Fed.  Rep.  881  (1910).  ing  to  follow  Farmers'   L.   &  T.   Co. 

*  Trust  Co.  V.  Universal,  etc.  Co.,     v.   Oregon,    etc.    R.  R.,   31   Oreg.   237 
90  N.  Y.  App.  Div.  207  (1904).  (1897). 
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by  what  is  done  by  the  trustee,  yet  they  are  not  bound  by  his  ultra 
vires  acts.  Thus,  bondholders  are  not  estopped  by  the  action  of  the 
trustee  in  consenting  to  the  issue  of  receiver's  certificates  where  tlie 
corporation  which  gave  the  mortgage  was  a  land  company.^  Receiver's 
certificates  cannot  be  issued  to  pay  interest  on  the  mortgage  bonds  of  a 
railroad  in  order  to  prevent  foreclosure  and  loss  to  the  stockholders  and 
creditors,  and  such  issue  may  be  attacked  collaterally  by  the  bondholders, 
even  though  the  trustee  of  the  mortgage  received  the  defaulted  interest 
from  the  money  derived  from  such  certificates,  that  being  the  trustee's 
legal  duty.^  But  bondliolders  are  bound  by  the  consent  of  their  trus- 
tee to  the  issue  of  receiver's  certificates  where  the  court  has  power  to 
authorize  such  an  issue.'  And  the  bondholders  are  bound  by  what 
is  done  by  the  trustee  in  the  foreclosure  proceedings.  They  are  bound 
by  the  decree  the  same  as  the  trustee,  unless  fraud  is  involved  on  the 
part  of  the  trustee."     The  consent,  however,  of  one  debenture  holder 


>  Belknap,  etc.  Bank  v.  Lamar,  etc. 
Co.,  28  Colo.  326  (1901). 

-  Knickerbocker    Trust    Co.    v.    O., 
C.  &  R.  S.  Ry.,  201  N.  Y.  379  (1911). 

'  Rochester,  etc.  Co.  v.  Oneonta.  etc 
Ry.,  122  N.  Y.  App.  Div.  193  (1907). 

*  In  the  absence  of  fraud  the  bond- 
holders  are   bound   by    what    is   done 
by    their    trustee    in    foreclosure    pro- 
ceedings. Credit  Co.  v.  Arkansas  Cent. 
R.  R.,  15  Fed.  Rep.  46  (1882).     In  the 
absence    of    fraud    or    bad    faith    the 
bondholders  are  bound  by  the  action 
of  the  trustee  in  foreclosing.     Richter 
V.  Jerome,  123  U.  S.  233  (1887) ;   Shaw 
V.  Railroad  Co.,  100  U.  S.  605  (1879). 
A   bondholder   is   bound   by   a  decree 
against  his  trustee.  Corcoran  t'.  Chesa- 
peake, etc.  Co.,  94  U.  S.  741   (1876). 
The  trustee  may  execute  a  release  of 
errors  in   the  decree  and  of   the  right 
to  appeal.     If  given  in  good  faith,  the 
bondholders  are  bound  and  cannot  ap- 
peal. Elwell  V.  Fosdick,  134  U.  S.  500 
(1890).     Bondholders  are  bound  bj^  a 
decree  which  passes  upon  the  priority 
of  two   different   mortgages,   aUhough 
only  the  trustees  were  parties  to  the 
suit.     Iowa  County  t'.   Mineral  Point 
R.  R.,  24  Wis.  93  (1869) ;    McEh-ath 
V.  Pittsburgh,  etc.  R.  R.,  68  Pa.  St.  37 
(1871) ;  Union  T.  Co.  v.  Morrison,  125 
U.  S.  .591,  608  (1888) ;  New  Jersey,  etc. 
Co.  V.  Ames,  12  N.  J.  Eq.  507  (1859), 
where,  on  foreclosure  of  the  first  mort- 
gage,   bondholders   under   the   second 


mortgage  were  n(it  allowed  to  become 
parties.  In  Farmers'  L.  &  T.  Co.  v. 
Kansa.-^  City,  etc.  R.  R..  .53  Fed.  Rep. 
182  (1892).  the  court  held  that  the 
trustee  might  assent  to  claims  grow- 
ing out  of  labor,  material,  etc.,  being 
paid  before  tlu'  l)i)ndholders  were  paid, 
and  that  the  bondholders  were  bound 
by  this  assent  of  the  trustee.  The 
court  said:  "The  bondholders  claim- 
ing under  the  mortgage  have  no  in- 
terest in  the  security,  except  that 
which  the  trustee  holds  and  repre- 
sents, and,  if  the  trustee  acts  in  good 
faith,  whatever  binds  it  in  any  legal 
proceedings  it  begins  and  carries  on 
to  enforce  the  trust,  to  which  they 
are  not  actual  parties,  binds  them. 
.  .  .  And  where  the  trustee  in  good 
faith  assents  to  terms  imposed  by  the 
court  as  a  condition  for  appointing  a 
receiver,  the  bondholders  are  bound  by 
such  assent  as  fully  and  absolutely 
as  if  it  had  been  given  bj'  them  in 
person,"  reviewing  the  cases.  In  Pol- 
litz  V.  Farmers'  L.  &  T.  Co.,  53  Fed. 
Rep.  210  (1892),  it  was  held  that  the 
trustee  represents  the  bondholders  in 
all  litigation  relative  to  the  trust, 
even  in  a  suit  which  resulted  in  a 
decree  that  the  property  be  reorgan- 
ized without  a  foreclosure,  ample  pro- 
vision being  made  for  the  payment  in 
full  of  those  bondholders  who  pre- 
ferred to  have  their  bonds  paid  in 
cash.     The  trustee  will  not  be  allowed. 
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to  a  particular  mode  of  payment  of  the  debentures  is  not  binding  on 
the  others,  even  though  the  master  acted  on  the  appUcation  of  the  former 
and  of  the  trustees.^ 

In  a  suit  by  a  receiver  of  two  insolvent  corporations  to  set  aside 
a  mortgage  executed  by  both  of  them,  service  out  of  the  state  on  the 
trustee  of  the  mortgage  is  effective,  the  trustee  being  a  non-resident 
and  the  property  being  within  the  jurisdiction.^  A  person  claiming 
water  rights  from  a  company  may  file  a  bill  against  the  company  and 
its  mortgagee  to  have  those  rights  established  and  may  join  the  bond- 
holders as  defendants.^ 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to  can- 
cel certain  bonds  and  stock  as  illegal,  even  though  the  trustee  of  the  mort- 
gage is  made  a  party  defendant  and  resides  in  the  same  state  as  the 
complaining  corporation.  The  trustee  in  such  a  suit  is  merely  a  formal 
party. ^     But  in  a  suit  brought  to  have  bonds  declared  illegal  and  void, 


on  his  mere  motion,  to  discontinue  the 
suit  to  the  prejudice  of  parties  inter- 
ested in  the  trust.  A  bondholder  will 
be  allowed  to  intervene  and  carry  on 
the  suit.  Bill  v.  New  Albany,  etc.  Ry., 
2  Biss.  390  (1870) ;  s.  c,  3  Fed.  Cas. 
379.  Although  the  trustees  are  the 
same  for  the  first  and  second  mort- 
gages, yet  in  a  suit  by  a  bondholder 
under  the  first  mortgage  to  compel  the 
trustees  to  take  possession,  he  need 
not  join  the  bondholders  under  the 
second  mortgage  as  defendants.  First 
Nat.  Ins.  Co.  v.  Salisbury,  130  Mass. 
303  (1881).  The  bondholders  cannot 
appeal  except  by  intervening  and  be- 
coming parties.  Sage  v.  Central  R.  R., 
93  U.  S.  412  (1876).  See  also  §§  821, 
848,  infra.  Although  a  corporation 
sells  all  its  property  to  an  individual 
for  purchase-money  mortgage  bonds 
and  distributes  these  bonds  among  its 
stockholders  without  paying  the  cred- 
itors, nevertheless  a  bona  fide  purchaser 
of  such  bonds  is  protected  as  against 
the  corporate  creditors.  A  former 
decree  in  a  court  of  equity  against  the 
trustee  of  the  mortgage  in  regard  to 
the  matter  does  not  bind  the  bondhold- 
ers, although  a  suit  at  law  against  the 
trustee  would  have  bound  them. 
Lebeck  v.  Ft.  Payne  Bank,  115  Ala. 
447  (1897).  Bondholders  are  not 
bound  by  a  decision  against  the  cor- 
poration relative  to  taxation,  the  bonds 
having  been  issued  before  the  decision, 


and  no  one  representing  them  being  a 
party  to  the  suit.  Wicomico,  etc.  v. 
Bancroft,  135  Fed.  Rep.  977  (1905) ; 
rev'd  on  another  point  in  203  U.  S.  112. 

1  Re  Calgary,  etc.  Land  Co.,  [1908] 
2  Ch.  652. 

2  Woods  V.  Woodson,  100  Fed.  Rep. 
515  (1900).  Where  a  municipality  is 
the  vendor  of  land  to  a  corporation 
and  brings  suit  to  set  aside  the  trans- 
fer as  fraudulent  and  illegal,  and 
joins  the  three  trustees  of  a  mortgage 
of  the  corporation  as  parties  defend- 
ant and  serves  them  by  publication, 
and  two  of  the  trustees  having  died 
causes  successors  to  be  appointed  by 
the  court,  and  obtains  decree  against 
the  corporation  and  the  trustees  of 
the  mortgage  canceling  their  title  to 
the  land,  the  decree  is  effective,  and 
even  though  the  mortgage  is  after- 
wards foreclosed  the  purchaser  at 
such  sale  takes  no  title  to  such  land, 
he  having  delayed  thirty  years  before 
attacking  such  decree.  Bump  v.  But- 
ler County,  93  Fed.  Rep.  290  (1899). 
On  the  other  hand,  where  a  munici- 
pality delays  for  thirty  years  in  com- 
plaining of  fraud  and  illegality, 
whereby  it  conveyed  land  to  a  cor- 
poration, the  court  will  not  grant  it 
any  relief.  Rummel  v.  Butler  County, 
93  Fed.  Rep.  304  (1899). 

*  Howe  &  Davidson  Co.  v.  Haugan, 
140  Fed.  Rep.  182  (1904). 

*  Lake,  etc.  R.  R.  v.  Ziegler,  99  Fed. 
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the  bondholders  whose  bonds  are  attacked  need  not  be  made  parties 
defendant  if  the  trustee  is  a  party  defendant.^  The  bondholders  can- 
not claim  railroad  iron  free  from  a  lien  where  the  trustee  knew  of  the 
lien  and  impliedly  assented  thereto  when  the  iron  was  laid.- 

In  general,  a  notice  to  the  trustee  is  sufficient  notice  to  all  the  bond- 
holders.^ But  there  is  a  limit  to  this  principle  of  law.  Where  the  trus- 
tee of  a  mortgage  is  selected  by  the  mortgagor  and  he  is  really  the  agent 
of  the  mortgagor,  and  bonds  are  issued  to  the  trustee,  who  sells  them 
to  a  bona  fide  purchaser,  such  bona  fide  purchaser  is  not  affected  by  the 
knowledge  of  the  trustee  that  the  property  covered  by  the  mortgage 
is  equitably  covered  by  another  prior  mortgage."*  Notice  to  a  trustee 
while  acting  as  director  is  not  notice  to  the  bondholders.^  Where  the 
bondholders  purchased  their  bonds  with  knowledge  of  the  fact  that  a 


Rep.  114  (1900).  Where  a  creditor  of 
a  vendor  corporation  accepts  bonds  of 
the  vendee  corporation  in  settlement 
of  his  claim,  he  cannot  sue  to  set  aside 
the  sale  and  the  mortgage,  on  the 
ground  of  fraud,  unless  the  trustee  of 
the  mortgage  is  made  a  party.  United, 
etc.  Co.  V.  Hess,  159  Fed.  Rep.  889 
(1908). 

'  A  decree  in  equity  canceling  bonds 
of  one  corporation  which  are  secured 
by  the  mortgage  of  another  corporii- 
tion,  the  bill  being  filed  by  the  latter 
against  the  former  company  and 
against  the  trustee  under  the  mort- 
gage, is  binding  upon  all  the  bond- 
holders, although  they  were  not  par- 
ties thereto,  unless  the  decree  was 
fraudulent  and  collusive.  Deals  c. 
lUinois,  etc.  R.  R.,  133  U.  S.  290 
(1890).  A  decree  adjudging  a  mort- 
gage and  bonds  to  be  fraudulent,  and 
allowing  certain  general  creditors  to 
obtain  payment  in  priority  to  such 
bonds,  is  binding  on  the  bondholders 
where  the  trustee  was  a  party  to  the 
suit.  Manhattan  Trust  Co.  v.  Seattle, 
etc.  Co.,  19  Wash.  493  (1898).  The 
deed  of  trust  and  bonds  may  be  de- 
clared invalid  in  a  suit  instituted 
against  the  trustee  and  all  known 
bondholders.  Other  bondholders  can- 
not afterwards  follow  the  property 
into  other  hands.  Reals  v.  Illinois, 
etc.  R.  R.,  27  Fed.  Rep.  721  (1886). 
A  decree  at  the  instance  of  a  corpora- 
tion declaring  void  a  trust  agreement 
is  not  a  bar  to  a  holder  of  one  of 
the  bonds,  secured  thereby,  collecting 


his  bonds.  National  Salt  Co.  v.  In- 
graham,  143  Fed.  Rep.  80.5  (1906).  As 
to  the  remedies  against  an  illegal 
mortgage  and  bonds  after  foreclosure 
is  commenced,  see  §  848,  injra. 

*  If  iron  is  purchased  by  the  com- 
pany on  an  agreement  that  the 
vendors  shall  retain  a  lien  on  it,  and 
the  trust<>es  of  the  mortgage  assent 
thereto,  the  mortgage  does  not  come 
in  ahead  of  the  lien,  although  the  iron 
is  actuallv  laid  on  the  tracks.  Pierce 
V.  Emery^  32  X.  H.  484  (18.56). 

'  Fidelitv,  etc.  Co.  v.  Shenandoah, 
etc.  R.  R.',  32  W.  Va.  244  (1899). 
Althougli  the  mortgage  is  irregular  in 
the  mode  in  which  the  corporate  name 
is  signed  thereto,  yet  it  may  be  good 
as  an  equitable  mortgage,  and  notice  to 
the  trustees  of  subsequent  mortgages  is 
sufficient.  Miller  v.  Rutland,  etc.  R.  R., 
36  Vt.  452  (1863).    158  App.  Div.  723. 

*  National  Waterworks  Co.  v.  Kan- 
sas City,  78  Fed.  Rep.  428  (1896). 
Where  a  railroad  company  deposits  its 
bonds  with  a  trustee  as  security  for  its 
notes,  bona  fide  holders  of  the  notes  are 
not  affected  by  the  trustee's  knowledge 
of  defenses  to  the  notes,  and  such  a 
trustee  does  not  represent  the  note- 
holders in  a  foreclosure  suit.  Central 
Trust  Co.  t'.  Cincinnati,  etc.  Ry.,  169 
Fed.  Rep.  466  (1908). 

*  Curtis  V.  Lea\-itt,  15  N.  Y.  9,  194 
(1857) ;  Johnson  County  v.  Thayer,  94 
U.  S.  631  (1876),  where  notice  to  the 
trustee  of  defenses  to  municipal  bonds 
was  held  not  to  be  notice  to  bond- 
holders. 
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manufacturing  company  has  erected  machinery  on  the  propert}'  cov- 
ered by  the  mortgage,  under  a  contract  by  which  said  company  reserved 
title  in  the  machinery  and  the  right  to  take  it  away  in  default  of  payment, 
the  lien  of  the  manufacturing  company  is  prior  in  right  to  that  of  the 
bondholders.^  A  statement  of  the  president  of  the  trustee  of  the  mort- 
gagor that  the  trustee  controlled  the  bonds  and  would  see  that  they  were 
exchanged  for  new  bonds  does  not  bind  the  holders  of  the  old  bonds.^ 
The  knowledge,  acts,  or  omissions  of  a  minority  of  the  bondholders  do 
not  affect  the  rights  of  the  majority,  nor  of  the  trustee.^ 

§  818.  Compensation  of  trustees  and  reimbursement  of  trustees'  dis- 
bursements for  counsel,  etc. — This  subject  is  considered  elsewhere.'* 

§  819.  Death,  resignation,  and  removal  of  trustees  —  Removal 
under  the  terms  of  the  mortgage  —  Same  trustee  in  two  mortgages.  — 
If  the  trustee  dies,  a  court  of  equity  has  power  to  appoint  a  new  trustee.^ 
One  of  three  trustees  may  foreclose  when  he  avers  that  one  is  dead, 
and  the  other,  who  is  made  a  defendant,  claimed  to  have  bought  the 
property  at  a  sale  under  a  decree  of  a  state  court,  and  was  interested 
adversely    to    the    complainant.^    Although    the    mortgage    provides 


1  Central  Trust  Co.  v.  Arctic,  etc. 
Co.,  77  Md.  202  (1893). 

2  Unity  Co.  v.  Equitable  T.  Co.,  204 
111.   595   (1903). 

'  Illinois,   etc.   Bank   v.   Doud,    105 
Fed.  Rep.  123  (1900). 

'  See  §  879,  infra. 

^  The  courts  have  inherent  power 
to  remove  and  appoint  new  trustees  in 
a  mortgage.  Hale  v.  Nashua,  etc. 
R.  R.,  60  N.  H.  333  (1880).  Although 
the  mortgage  is  made  to  a  certain  per- 
son, his  heirs  and  assigns,  as  trustee  for 
the  bondholders,  yet  upon  the  death 
of  the  trustee  the  court  may  appoint 
a  new  one  and  the  heirs  have  no 
interest  therein.  Gibbes  v.  Greenville, 
etc.  R.  R.,  13  S.  C.  228  (1879).  When 
there  are  two  trustees,  and  one  dies, 
the  trust  passes  to  the  sirrvivor.  The 
heirs  and  representatives  of  the 
deceased  trustee  have  no  interest  in  the 
deed  in  trust.  McAllister  v.  Plant,  54 
Miss.  106  (1876).  A  trustee  substi- 
tuted in  a  deed  of  trust  by  a  court 
has  all  the  powers  to  sue  in  a  foreign 
jurisdiction  that  the  original  trustee 
had.  Glenn  v.  Soule,  22  Fed.  Rep.  417 
(1884).  If  one  of  the  trustees  dies 
pending  suit,  the  suit  is  postponed 
until  the  vacancy  is  filled.  Shaw  v.  Nor- 
folk, etc.  R.  R.,  71  Mass.  162  (1855). 


If  the  trustee  is  dead  the  court  takes 
jurisdiction  for  foreclosure  without 
appointing  a  new  trustee.  Gilbert  v. 
Washington,  etc.  R.  R.,  33  Gratt. 
(Va.)  586,  614  (1880).  A  stockholder 
cannot  set  aside  a  foreclosure  on  the 
ground  that  the  order  substituting 
new  trustees  in  the  mortgage  in  place 
of  trustees  who  were  dead  was  informal, 
where  five  years  have  elapsed  since  the 
sale  and  the  property  has  become  val- 
uable. Godwin  v.  Whitehead,  88  Va. 
600  (1892).  A  court  of  equity  has 
power  to  appoint  new  trustees  of  a 
mortgage  deed  of  trust  where  the  old 
trustees  have  died.  A  special  statu- 
tory provision  for  that  purpose  is 
cumulative,  and  does  not  take  away 
the  power  of  a  court  of  equity  to  make 
the  appointment.  Bondholders  may 
apply  to  the  court  for  the  appoint- 
ment. The  mortgagor  and  any  sur- 
viving trustee  are  necessary  parties 
to  the  proceeding.  The  fact  that  the 
mortgage  has  been  foreclosed  does  not 
prevent  the  appointment,  where  the 
validity  of  the  foreclosure  is  attacked, 
the  trustees  not  having  been  parties 
to  such  foreclosure  suit.  Re  Anson, 
85  Me.  79  (1892). 

8  Alabama,  etc.  Mfg.  Co.  v.  Robin- 
son,  56   Fed.   Rep.   690   (1893),   aff'g 
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that,  before  foreclosing,  the  trustee  must  be  requested  to  foreclose  by 
a  majority  of  the  bondholders,  yet,  if  the  position  of  trustee  is  vacant, 
a  holder  of  a  majority  of  the  bonds  may  begin  foreclosure  without  any 
request.^ 

A  trustee  of  stock  to  vote  the  same  for  a  period  of  years  and  issue  its 
trust  certificates  to  the  depositors  may  resign  and  file  a  bill  in  equity 
to  have  the  court  pass  on  its  accounts  and  accept  such  resignation  and 
substitute  a  new  trustee,  even  though  the  trust  instrument  provides 
for  resignation  and  the  selection  of  a  new  trustee,  and  such  new  trustee 
has  been  selected  in  accordance  therewith,  it  appearing,  however,  that 
litigation  was  pending  as  to  the  original  title  to  some  of  the  stock,  and 
the  trustee  wished  to  be  certain  of  absolute  discharge  on  resignation.- 
But  a  trustee  cannot  resign  from  his  trusteeship  unless  his  resignation 
is  accepted.^  The  duties  and  office  of  the  trustees  do  not  end  so  long 
as  they  are  not  discharged,  incapacitated,  or  released  by  final  distribu- 
tion of  the  money  going  to  the  bondiiolders.^  After  suit  is  commenced, 
the  resignation  of  the  trustee  of  the  mortgage  does  not  thereby  enable 
the  remaining  defendant  to  remove  the  case  to  the  I'nited  States  court. ^ 
A  bondholder  cannot  foreclose  on  the  ground  that  the  trustee  is  inca- 
pacitated, where  the  mortgage  provides  that  in  such  case  a  new  trustee 
should  be  appointed  by  the  coiu-t.^  It  is  generally  a  difficult  thing  to 
induce  a  court  to  remove  a  trustee.  A  court  of  equity  has  power  to  do 
so,  but  will  not  readily  use  that  power.' 

Robinson  v.  Alabama,  etc.  Mfg.  Co.,  levied,    and    forfeiture    of    charter    is 

48  Fed.  Rep.  12  (1891).  imminent.      Ralph   v.   Shiawassee   Cir- 

1  Wheelwright     v.    St.     Louis,    etc.  cuit  Judge.  100  Mich.  1(>4  (1894). 
Transp.  Co.,  56  Fed.  Rep.  164  (1893).  *  Knapp  v.  Railroad  Co.,  20  Wall.  17 

2  Moore  Printing  Co.   v.  Nat.  Sav.  (1873). 

etc.  Co.,  218  U.  S.  422  (1910).  *  Ruohs  v.  Jarvis,  etc.  Co.,  84  Fed. 

'  Richards  v.  Merrimack,  etc.  R.  R.,  Rep.  513  (1898). 

44  N.  H.  127  (1862).     A  trustee  is  not  «  Johnes  v.  Cutwater,  55  N.  J.  Eq. 

relieved  from  his   trust   by   the   mere  398  (1897). 

fact  that  he  has  parted  with  his  quali-  '  The  court  will  not  readily  remove 
fication  bonds.  Richards  v.  Merri-  a  trustee  in  a  deed  of  trust.  McPher- 
mack,  etc.  R.  R.,  44  N.  H.  127  (1862).  son  v.  Co.x,  96  U.  S.  404  (1877).  A 
Where  a  trustee  has  resigned  he  need  court  of  chancery  has  power  to  remove 
not  join  in  the  foreclosure.  Coe  v.  a  trustee  for  good  cause  and  appoint 
Ne_w  Jersey  Mid.  Ry.,  31  N.  J.  Eq.  a  new  one.  The  regularity  cannot  be 
105  (1879).  In  Wood  v.  Oregon  Dev.  attacked  by  the  judgment  creditor. 
Co.,  55  Fed.  Rep.  901  (1893),  a  resi-  New  York  Security,  etc.  Co.  r.  Sara- 
dent  trustee  had  resigned,  and  a  toga  Gas.  etc.  Co.,  88  Hun.  569  (1895) ; 
foreign  trustee  appointed  for  the  pur-  afif'd,  157  N.  Y.  689.  The  removal 
pose  of  giving  jurisdiction  to  the  fed-  of  the  trustee  may  be  made  by  peti- 
eral  court.  A  minority  of  the  mort-  tion.  Harrison  ?-.'  Union  Tru.st  Co., 
gage  bondholders  may  have  a  receiver  144  N.  Y.  326  (1895).  Bondholders 
appointed,  where  the  mortgage  trus-  cannot  sustain  a  bill  in  equity  to 
tees  have  resigned,  the  corporation  is  remove  a  trustee  who  holds  the  stock 
without  officers,  executions  are  being  of  various  gas  companies  as  collateral 
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It  is,  however,  cause  for  removal  that  the  trustee  has  been  guilty 
of  bad  faith,^  or  is  incapacitated  by  reason  of  absence.^    The  mere 


security  for  the  payment  of  their 
bonds,  even  though  such  trustee  has 
voted  such  stock  in  favor  of  directors 
who  have  made  impro\adent  contracts 
in  which  such  directors  were  person- 
ally interested,  it  appearing  that  by 
the  terms  of  the  trust  agreement  the 
trustee  was  to  vote  such  stock  as  the 
pledgors  directed,  until  default  on  the 
bonds,  and  it  not  being  shown  that 
the  trustee  knew  that  such  default 
had  been  made.  Moreover,  such 
removal  will  be  denied  when  the  trust 
agreement  itself  provides  for  the 
removal  of  the  trustee  by  vote  in  writ- 
ing of  one  third  in  interest  of  the 
bondholders  at  a  meeting  called  for 
that  purpose,  and  no  reason  is  shown 
for  disregarding  this  mode  of  chang- 
ing the  trustee.  Dillaway  v.  Boston, 
etc.  Co.,  174  Mass.  80  (1899). 

1  A  pledgee  of  bonds  of  an  insolvent 
^corporation,  the  interest  not  having 
been  paid,  may  maintain  a  suit  to 
wind  up  the  company,  and  change 
the  trustees  of  the  mortgage  (even 
though  the  existing  trustee  was 
appointed  by  a  state  court  after  the 
H  pledgee's  suit  was  commenced)  and 
have  a  receive|-  appointed  and  cancel 
fraudulent  bonds,  but  the  pledgor  is  a 
necessary  party  defendant.  Service 
on  non-resident  bondholders  may  be 
by  publication.  State  Nat.  Bank,  etc. 
v.  Syndicate  Co.,  178  Fed.  Rep.  359 
(1910).  Where  it  appears  that  the 
trust  company,  which  has  acted  as 
trustee  under  a  mortgage  covering 
lands  in  another  state  given  by  a  cor- 
poration as  collateral  to  bonds  issued 
by  it,  has  acted  in  bad  faith  in  the  pros- 
ecution of  an  action  for  the  foreclosure 
of  the  mortgage,  and  in  a  manner 
prejudicial  to  the  interests  and  rights 
of  the  holders  of  the  bonds,  such  trust 
•company,  its  officers,  agents,  and 
attorneys,  will  be  enjoined  by  the 
courts  of  the  state  of  New  York  from 
taking  any  further  proceedings  in  the 
matter,  pending  the  final  hearing  and 
determination  of  an  action  for  its 
removal  as  a  trustee,  although  the  pro- 
ceedings in  foreclosure  are  pending  in 
another  state,  and  relate  to  real  estate 


therein.  Gibson  v.  American  L.  & 
T.  Co.,  58  Hun,  443  (1890).  Even 
though  a  trustee  of  stock  who  has  been 
an  officer  and  stockholder  in  the  cor- 
poration is  voted  a  salary,  this  is  no 
ground  for  removing  him  as  a  trus- 
tee, there  being  no  proof  that  he 
voted  in  favor  of  the  salary.  Neither 
is  the  fact  that  the  company  did  not 
pay  as  large  dividends  as  it  formerly 
did,  any  ground  for  the  removal  of 
the  trustee.  Dailev  v.  Wight,  94  Md. 
269  (1902).  Where  a  person  has 
contracted  with  a  corporation  to  sell 
its  preferred  stock,  and  as  a  part  of 
the  transaction  the  stockholders  put 
into  his  name  as  trustee  a  majority 
of  the  existing  stock,  and  he  elects 
himself  a  director  and  the  president, 
and  controls  the  board  of  directors,  but 
fails  to  sell  the  preferred  stock  and 
votes  an  unearned  salary  to  himself 
and  refuses  to  give  up  control,  he  may 
be  removed  as  trustee,  and  the  stock 
will  then  be  returned,  the  trust  being 
a  personal  one.  Barbour  v.  Weld,  201 
Mass.  513  (1909).  Cf.  §612,  supra. 
-T\Tiere  a  trustee  goes  abroad  to 
reside,  a  new  trustee  may  be  substi- 
tuted, and  the  former  trustee  wiU  be 
enjoined  from  acting  or  bringing 
suits.  Farmers'  L.  &  T.  Co.  v.  Hughes, 
11  Hun,  130  (1877).  During  the  late 
war  a  southern  railroad  company 
applied  to  a  court  for  and  obtained  a 
change  of  trustees  on  the  ground  that 
the  sole  trustee  lived  in  New  York 
and  was  not  fulfilling  his  trust.  The 
new  trustees  acted  and  convej'ed  large 
tracts  of  land.  Ten  years  afterwards 
the  New  York  trustee  filed  his  peti- 
tion to  obtain  a  decree  that  he  was 
still  trustee.  The  court  dismissed  the 
petition.  Ketchum  v.  Mobile,  etc. 
R.  R.,  2  Woods,  532  (1876) ;  s.  c,  14 
Fed.  Cas.  414.  But  in  Washington, 
etc.  R.  R.  V.  Alexandria,  etc.  R.  R.,  19 
Gratt.  (Va.)  592  (1870).  the  court 
held  that  such  an  appointment  by 
reason  of  the  old  trustee,  president, 
and  directors  going  into  the  southern 
army  was  illegal  and  void,  although 
the  new  trustee  was  appointed  by  a 
court  loyal  to  the  federal  government. 
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fact  that  the  same  corporation  is  trustee  in  two  deeds  of  trust  of  the 
same  property  is  not  sufficient  cause  for  removal,  })ut  the  court  in  such 
a  case  will  generally  authorize  the  bondholders  to  intervene  and  become 
parties  to  a  foreclosure  suit.^  A  trust  company  as  pledgee  of  second- 
mortgage  bonds  may  sell  them  on  notice,  even  though  it  is  the  trustee 
of  the  first  mortgage  and  even  though  a  receiver  is  in  charge.-  A  trustee 
of  bonds  may  foreclose  even  though  it  is  also  a  depositary  of  some  of 
the  bonds  to  secure  the  corporate  notes.^  The  appointment  of  the  suc- 
cessors of  a  trustee  is  made  by  a  court,  or  in  accordance  with  the  terms 


*  Where  there  is  the  same  trus- 
tee of  two  mortgages  and  it  consents 
to  junior  liens  taking  precedence  over 
the  senior  liens,  bondholders  under  the 
latter  will  be  allowed  to  intervene. 
Howard  i-.  Shinn,  190  Fed.  Rep.  940 
(1911).  Where  one  party  is  trustee 
under  two  mortgages  and  there  is  a 
conflict,  the  court  will  allow  represent- 
ative bondholders  under  each  mort- 
gage to  become  parties.  Grand  Trunk 
Ry.  V.  Central  Vermont  R.  R.,  88  Fed. 
Rep.  622  (1898).  Where  a  trust  com- 
pany is  trustee  of  several  mortgages 
issued  by  one  company,  and  a  conflict 
of  interest  may  ^.rise,  the  court  will 
allow  bondholders  to  intervene  and 
become  parties  to  the  suit,  even  though 
the  mortgage  provides  that  they  must 
first  request  the  trustee  to  act,  and 
though  it  gives  them  power  to  remove 
the  trustee.  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  R.  R.,  66  Fed.  Rep. 
169  Q895).  If  the  same  company  is 
trustee  under  several  conflicting  mort- 
gages, the  court  will  allow  represent- 
atives of  bondholders  to  come  in. 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  R.,  70  Fed.  Rep.  423  (1895).  The 
fact  that  one  trust  company  is  trus- 
tee imder  twelve  different  mortgages 
executed  by  several  companies  in  one 
system  of  roads  is  not  sufiBeient  rea- 
son for  allo%ving  a  bondholder's  com- 
mittee to  intervene  and  become  a  party 
plaintiff  in  a  foreclosure  suit,  where  no 
negligence  on  the  part  of  the  trustee 
is  shown,  and  no  conflict  between  the 
various  interests  represented  by  him. 
Clyde  V.  Richmond,  etc.  Co.,  55  Fed. 
Rep.  445  (1893).  The  court  will  not, 
even  upon  the  application  of  a  majority 
of     the     first-mortgage     bondholders, 


remove  a  trustee  who  is  also  trustee 
of  the  second  mortgage,  and  who  is 
foreclosing  both  mortgages  in  one 
suit,  the  first  mortgage  being  on  a 
portion  of  the  whole  road.  If  he  is 
a<'ting  in  good  faith,  these  facts  are 
no  cause  for  removal,  nor  the  fact  that 
he  refuses  to  employ  counsel  named 
by  the  majority  of  the  bondholders. 
Beadleston  v.  Knapp,  13  Abl).  Pr. 
(X.  S.)  335  (1872j.  The  bondholders 
under  a  second  mortgage  need  not  be 
joined  as  parties  defendant,  although 
the  trustee  is  the  same  for  both  mort- 
gages. First  Nat.  F.  Ins.  Co.  v.  Salis- 
bury, 1.30  Mass.  303  (1881).  WTiere 
a  trustee  is  trustee  also  of  a  prior 
mortgage  which  was  fraudulently  rep- 
resented to  have  been  paid,  and  the 
trustee  has  passed  into  a  receiver's 
hands,  one  or  more  bondholders  may 
file  a  bill  for  the  removal  of  the  trus- 
tee and  for  foreclosure,  and  the  bond- 
holders may  exercise  the  right  of  the 
trustee  and  declare  the  principal  sum 
due.  Clay  v.  Selah  Valley  Irr.  Co.,  14 
Wash.  .543  (1896).  Even  though  some 
of  the  directors  of  the  trustee  are 
also  bondholders  and  stockholders  in 
a  defendant  corporation  in  a  foreclos- 
ure suit,  yet  this  is  not  sufficient  to 
enable  bondholders  to  intervene,  but 
the  court  may  hear  them  as  to  any 
action  to  be  taken  by  the  trustee 
prejudicial  to  their  interest.  Bowling 
Green,  etc.  Co.  v.  Virginia,  etc.  Co., 
132  Fed.  Rep.  921  (1904). 

2  Guaranty  Trust  Co.  v.  Galveston 
City  R.  R.,  87  Fed.  Rep.  813 
(1898). 

'  Central  Trust  Co.  t'.  Cincinnati, 
etc.   Ry.,   169  Fed.    Rep.   466   (1908). 
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of  the  trust  agreement  itself.     In  one  case,  however,  the  trustees  as- 
sumed the  power  to  name  their  successors.^ 

Where  the  mortgage  authorizes  a  majority  of  the  bondholders  to 
remove  the  trustee  and  appoint  another,  the  motive  of  the  majority 
is  immaterial,  unless  there  is  an  abuse  of  trust  to  the  detriment  of  minor- 
ity bondholders.-  And  where  a  mortgage  provides  that  the  mortgagee 
company  may  substitute  another  trustee,  the  mortgagor  cannot  attack 
such  substitution  on  the  ground  that  the  directors  of  the  mortgagee 
were  not  duly  elected.^  The  mortgage  itself  frequently  provides  that 
the  trustee  may  be  changed  by  a  written  instrument  signed  by  a  major- 
ity in  interest  of  the  bondholders.'*    Where  the  majority  of  the  bond- 


1  In  the  case  Matthews  v.  Murchi- 
son,  17  Fed.  Rep.  760  (1883),  upon  a 
reorganization,  the  stock  "was  to  be 
held  by  the  reconstruction  committee 
for  five  years  from  November  1,  1879, 
in  trust  for  the  holders  of  new  first- 
mortgage  bonds,  .  .  .  but  the  same 
may  be  issued  sooner,  when  full  inter- 
est upon  second  mortgage  shall  have 
been  paid,  upon  request  in  writing  of 
two  thirds  in  amount  of  the  first-" 
mortgage  bondholders."  The  trus- 
tees, being  the  owners  of  a  majority 
of  the  stock  thus  held  in  trust,  sold 
that  majority,  and  then  resigned  their 
positions  as  trustees  and  substituted 
the  purchasers  as  trustees.  The  pur- 
chasers sold  to  still  other  parties,  and 
also  resigned  their  trusteeship  and 
substituted  the  purchasers  as  trustees. 
A  minority  stock  and  bondholder 
brought  this  suit  to  remove  the  trus- 
tee. The  court  refused  to  do  so,  and, 
after  stating  that  the  trust  is  differ- 
ent from  any  that  appears  anywhere 
in  the  reports,  proceeds  to  say:  "We 
do  not  think  that,  even  if  they  did 
what  the  trust  did  not  allow,  they 
did  it  with  such  dishonesty  as  to 
brand  them  as  incapable  of  holding 
positions  of  trust ;  and  a  fortiori  we 
do  not  think  such  incapacity  attached 
to  the  third  set  of  trustees,  who,  at 
the  most,  merely  accepted  the  posi- 
tions left  vacant  by  their  resignations. 
We  hold  that  the  ease,  at  the  most, 
comes  under  the  head  of  misunder- 
standing, and  this  we  are  the  more 
inclined  to  do  as  we  have  ourselves 
experienced  great  difficulty  in  under- 
standing the  trust.  We  do  not  know 
what  may  have  been  the  purposes  of 


the  different  parties  to  the  creation 
of  the  trust.  The  plaintiff's  agent  may 
have  expected  to  protect  his  third- 
mortgage  bonds  by  it ;  the  other  bond- 
holders may  have  devised  it  to  pro- 
tect themselves  against  the  plaintiff 
and  prevent  her  from  obtaining  an 
immediate  control  of  the  road.  But 
if  we  look  only  at  the  terms  of  the 
trust  itself,  meagerly  as  it  is  expressed, 
there  is  enough  in  it  to  show  that  it 
was  so  written  as  to  make  a  trust  for 
the  benefit  of  the  holders  of  the  new 
second-mortgage  bonds,  and  of  them 
only.  This  clause,  the  only  one 
indicating  the  purpose  of  the  trust, 
shows  it :  '  But  the  same  may  be 
distributed  sooner,  when  full  interest 
upon  second  mortgage  shall  have  been 
paid,'  upon  request,  and  so  forth. 
The  purpose  indicated  is  that  there 
should  be  no  separation  of  the  stock 
from  the  second-mortgage  bonds  for 
five  years,  so  that  the  direction  of  the 
road  should  be  •  determined  by  the 
holders  of  those  bonds,  with  a  view 
to  the  road  being  so  controlled  as  to 
earn  income  for  this  class  of  bonds." 

2  March  v.  Romare,  116  Fed.  Rep. 
355  (1902). 

3  Balfour-Guthrie,  etc.  Co.  v.  Wood- 
worth,  124  Cal.  169  (1899). 

*  Where  the  trust  deed  provides 
that  the  trustee  may  be  changed  by 
a  specified  party,  subject  to  the 
approval  of  the  court,  no  notice  of  the 
application  for  a  change  in  the  trus- 
tee need  be  given  to  the  mortgagor. 
Macon,  etc.  R.  R.  i'.  Georgia  R.  R., 
63  Ga.  103  (1879).  Where  the  trus- 
tee has  been  changed,  according  to 
the    mortgage,    and    the    new    trustee 
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holders  have  a  right  to  remove  the  trustee,  the  court  will  not  interfere 
with  their  action,  unless  there  is  an  abuse  of  power.^  The  statutes  of  a 
state  relative  to  the  appointment  of  new  trustees  apply  to  a  railroad 
mortgage  deed  of  trust."-  A  provision  in  a  mortgage  that  the  powers 
given  shall  vest  in  successors  of  the  trustees  is  legal  and  binding.'  Where 
the  trustee  becomes  insolvent  and  the  court  appoints  a  new  tru.stee, 
such  trustee  may  bring  suit  in  another  state  to  foreclose  the  mort- 
gage." 


B.    THE   REMEDIES   OF   THE  TRUSTEE   TO    ENFORCE   THE    SECURITY 
CLOSURE,    SALE,    .^>.■D   TAKING    POSSESSION. 


FORE- 


■'''  §  820.  The  trustee,  upon  default  of  the  mortgagor,  may  sell  the 
property,  or  may  have  a  strict  foreclosure,  or  itiay  foreclose  by  suit 
in  equity,  or  may  take  possession  and  operate  the  road.  —  Such  is 
the  rule  where  the  statutes  of  the  state  wherein  the  property  is  lo- 
cated have  not  provided  otherwise.^  Where  a  water-works  grant  from 
a  city  has  expired  and  the  city  has  enjoined  in  the  state  court  the  com- 

brings  suit  a  bondholder  cannot  inter-  to  a  bondholder  and  his  assigns.  Re 
vene  to  question  the  validity  of  such  York,  et«.  R.  R.,  50  Me.  ,552  (1S61); 
change.  Bowling  Green,  etc.  Co.  r.  Mason  r.  York.  etc.  R,  R.,  .")2  Me.  82 
Virginia,  etc.  Co.,  132  Fed.  Rep.  921  (ISGl).  Where  the  mortgage  pro- 
(1904).  A  corporation  in  signing  a  vides  for  the  mode  of  appointing  new- 
substitution  of  trustee  for  a  mort-  trustees,  a  subsequent  statute  relative 
gage  need  not  execute  the  instrument  to  that  subject  does  not  apply  to  that 
under  seal.  Brown  r.  British  Amer-  mortgage.  Fletcher  v.  Rutland,  etc. 
iean,  etc.  Co.,  SO  Miss.  3SS  (1905).  R.  R..  39  Vt.  t>i3  (1858). 
A  pro\-ision  in  the  mortgage  for  '  Craft  v.  Indiana,  etc.  Ry.,  166  111. 
another  person  to  act  as  trustee  in  case    580  (1897). 

the  regular  trustee  is  absent  from  the         *  Iowa,  etc.  Co.  i'.  Hoag,   132  Cal. 

627  (1901). 

»  Dow  r.  Memphis,  etc.  R.  R.,  20 
Fed.  Rep.  2tiO  (1884),  where  the  court 
held  that  ejectment  or  a  bill  in  equity 
to    put    the    mortgagee    in    possession 


state  refers  to  a  permanent  and  not 
to  a  temporarv  absence.  Equitable 
Trust  Co.  V.  Fisher,  106  111.  189  (1883), 
holding  also  that  a  new  trustee  can- 
not act  until  he  has  been  fully 
appointed  strictly  in  accordance  with  after  default  would  lie.  The  mort- 
the  terms  of  the  mortgage,  nor  can  gage  deed  of  trust  itself  generally  con- 
he  then  date  back  his  notice  of  sale    tains  pro%nsions  covering  all  of  these 


to  a  time  prior  to  his  appointment. 
A  person  may  legally  purchase  bonds 
in  order  to  control  the  election  of  new 
trustees  of  the  mortgage  and  to  elect 
himself.  Richards  v.  Merrimack,  etc. 
R.  R.,  44  X.  H.  127  (1862). 

1  March  v.  Romare,  116  Fed.  Rep. 
355  (1902),  revg  114  Fed.  Rep. 
200. 

»  Mercantile  T.  Co.  r.  Portland,  etc. 
R.  R.,  10  Fed.  Rep.  604  (1882).  A 
statute  relative  to  changing  trustees 
does  not  apply  to  a  railroad  mortgage 
which  runs,   not   to  any   trustee,  but 
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points.  See  §§  794-807,  supra.  In 
McAllister  v.  Plant,  54  Miss.  106,  119 
(1876),  the  court  said  that  the  trus- 
tees or  bondholders  were  not  "con- 
fined to  any  particular  order  of  prior- 
ity in  resorting  to  any  one  or  all  of 
the  several  powers  conferred  by  the 
mortgage ;  and  even  if  they  were,  this 
would  not,  as  before  remarked,  deprive 
the  chancery  court  of  its  right  to  fore- 
close in  a  proper  case."  See  also 
§  835,  infra,  and  Rice  v.  St.  Paul,  etc. 
R.  R.,  24  Minn.  464  (1878). 


:lviii.] 


TRUSTEES   AND    BONDHOLDERS. 


[§  821. 


pany  from  discontinuing  operation  of  the  plant,  pending  the  construc- 
tion by  the  city  of  its  own  plant,  the  company  may  deed  to  its  mortgagee 
its  equity  of  redemption,  and  the  mortgagee  may  then  enjoin  the  city 
from  preventing  its  discontinuing  operation  and  dismantling  and  taking 
away  the  plant. ^ 

§  821.  The  trustee  is  the  proper  party  to  foreclose  the  mortgage  — 
In  a  trustee's  suit  to  foreclose,  the  bondholders  are  not  necessary 
parties.  —  This  rule  is  due  to  two  reasons :  First,  because  the  trus- 
tee represents  and  acts  for  all  the  bondholders ;  second,  because  the 
bondholders  are  generally  numerous,  scattered,  and  more  or  less  un- 
known, and  hence  it  would  be  impracticable  to  make  them  parties  to 
the  suit." 


1  Laighton  v.  City  of  Carthage, 
175  Fed.  Rep.  145  (1909). 

2  See  §§817,  suprn,  and  843,  infra; 
Vose  V.  Bronson,  6  WaU.  452  (1867). 
After  a  foreclosure  sale  in  the  federal 
court,  a  trustee  of  the  mortgage  being 
complainant,  the  purchaser  may  enjoin 
bondholders  from  commencing  another 
suit  to  foreclose  on  the  theory-  that  they 
were  necessary  parties  to  the  first  fore- 
closure suit.  Alton  Water  Co.  v. 
Brown,  166  Fed.  Rep.  840  (1908); 
s.  c,  222  U.  S.  325.  The  bondholders 
are  not  necessarj^  parties,  even  under 
the  Illinois  statute  pro\'iding  for 
bringing  in  by  notice  any  unknown 
owners.  Alton  Water  Co.  v.  Brown, 
166  Fed.  Rep.  840  (1908) ;  s.  c,  222 
U.  S.  325.  Even  though  a  bondholder 
is  made  a  party  in  a  foreclosure  suit  and 
the  bondholder  dies,  this  does  not  stay 
the  suit.  Middendorf  v.  Baltimore, 
etc.  Co.,  117  Md.  443  (1912).  None 
of  the  bondholders  need  be  joined  in  a 
trustee's  suit  to  foreclose.  Shaw  v. 
Norfolk,  etc.  R.  R.,  71  Mass.  162 
(1855) ;  Skiddv  v.  Atlantic,  etc.  R.  R., 
3  Hughes,  320,  350  (1878) ;  s.  c,  22 
Fed.  Cas.  274,  holding,  however,  that 
if  the  bondholders  wished  to  extend 
the  time  of  pajTnent  the  trustees  would 
not  be  allowed  to  proceed  with  the 
foreclosure ;  Wetmore  v.  St.  Paul,  etc. 
R.  R.,  1  McCrarj^  466  (1880) ;  s.  c, 
3  Fed.  Rep.  177,  where  the  court 
refused  to  set  aside  a  decree.  Bond- 
holders are  not  necessary  parties. 
Rumsey  v.  People's  Ry.,  154  ]Mo. 
215  (1899);  Grand  Trunk  Ry.  v. 
Central  Vermont  R.  R.,  88  Fed.  Rep. 


622  (1898).  Where  the  number  of 
bondholders  is  large,  the  trustee  may 
file  a  bill  in  his  own  name  for  the 
benefit  of  the  bondholders  to  fore- 
close, without  making  any  of  the 
bondholders  parties  to  the  suit.  But 
if  a  single  bondholder  brings  the  suit, 
he  must  bring  in  the  other  bondholders. 
Hackensack  Water  Co.  t*.  De  Kav, 
36  N.  J.  Eq.  548  (1883).  Although 
ordinarily  the  bondholders,  as  cestuis 
qu^  trust,  should  be  joined  as  parties, 
yet  where  they  are  numerous  they 
need  not  all  be  made  parties,  the  trus- 
tee being  their  representative.  Chi- 
cago, etc.  Land  Co.  v.  Peck,  112  111. 
408  (1885).  The  bondholders  are  not 
necessary-  parties.  Railroad  Co.  v. 
Howard,  7  Wall.  392,  415  (1868); 
Shaw  V.  Raihoad  Co.,  100  U.  S.  605 
(1879),  where  the  court  said:  "The 
trustee  of  a  railroad  mortgage  repre- 
sents the  bondholders  in  all  legal  pro- 
ceedings carried  on  by  him  aifecting 
his  trust  to  which  they  are  not  actual 
parties,  and  whatever  binds  him,  if 
he  acts  in  good  faith,  binds  them.'' 
See  also  Boston,  etc.  R.  R.  v.  Coffin, 
50  Conn.  150,  159  (1882).  That  the 
trustee  is  the  proper  party  to  fore- 
close, see  also  Hays  r.  Gahon  Gas, 
etc.  Co.,  29  Ohio  St.  330  (1876) ;  Camp- 
beU  r.  Railroad  Co.,  1  Woods,  368 
(1871);  s.  c,  4  Fed.  Cas.  1178.  In 
Vermont  it  seems  that  some  of  the 
bondholders  must  be  joined  as  parties. 
Brooks  V.  Vermont  Cent.  R.  R.,  14 
Blatchf.  463  (1878) ;  s.  c,  4  Fed.  Cas. 
308.  Although  the  state  is  a  bond- 
holder, a  failure  to  make  it  a  party 
71 
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If  one  of  the  trustees  refuses  to  join  In  the  suit  he  is  made  a  party 
defendant.^  Where  one  of  the  trustees  is  a  director  of  the  mortgagor, 
the  other  trustee  may  foreclose  alone,  making  the  first-named  trustee 
a  party  defendant.^  Where  there  are  three  trustees  and  one  of  them  is 
a  citizen  of  the  same  state  as  the  mortgagor  corporation,  two  of  the 
trustees  may  bring  suit  for  the  foreclosure  in  the  federal  court,  the 
third  trustee  being  made  a  party  defendant,  he  having  refused  to 
join  in  bringing  the  suit.^     A  provision  that  the  trustee  might  insist 


is  not  fatal  to  the  bill.  Young  v. 
Montgomery,  etc.  R.  R.,  2  Woods,  606 
(1875) ;  s.  c,  30  Fed.  Cas.  850.  The 
bondholders  need  not  be  joined  as  par- 
ties where  they  are  numerous.  Hall 
V.  SuUivan  R.  R.,  11  Fed.  Cas.  257 
(1857).  A  trustee  may  bring  suit  in 
his  name  alone  to  obtain  possession 
of  the  property.  Carey  v.  Brown,  92 
U.  S.  171  (1875);  Coe  v.  Columbus, 
etc.  R.  R.,  10  Ohio  St.  372,  410  (18.59), 
holding  that  the  bondholders  are  not 
proper  parties  to  trustee  suits ;  Shaw 
V.  Norfolk,  etc.  R.  R.,  71  Mass.  162 
(1855) ;  and  Kerrison  v.  Stewart,  93 
U.  S.  155  (1876),  to  same  effect.  In 
Coal  Co.  V.  Blatehford,  11  WaU.  172 
(1870),  the  trustees  of  the  mortgage 
instituted  suit  to  foreclose.  One  of 
them  was  a  citizen  of  the  same  state 
as  one  of  the  defendants.  The  court 
held  that  this  was  fatal  to  the  juris- 
diction, and  said  in  regard  to  the  trus- 
tees: "So  long  as  they  do  not  refuse 
to  discharge  the  trusts  reposed  in 
them,  other  parties  are  not  authorized 
to  institute  or  prosecute  any  proceed- 
ings for  the  enforcement  of  the  mort- 
gage, or  to  exercise  any  control  over 
them."  Heirs  of  a  deceased  trustee 
are  not  necessary  parties.  Newport, 
etc.  Co.  V.  Douglass,  12  Bush  (Ky.), 
673,  719  (1877).  "Whatever  right  a 
bondholder  has  under  the  mortgage, 
he  has  a  right  to  have  the  trustee 
enforce  for  his  benefit.  It  is  for  that 
purpose  a  trustee  is  chosen."  If  there 
is  a  right  to  foreclose  for  non-payment 
of  interest,  the  trustee  may  foreclose. 
Mercantile  Trust  Co.  v.  Chicago,  etc. 
Ry.,  61  Fed.  Rep.  372  (1893).  Where 
a  mortgage  is  connected  wath  a  lease 
of  property  in  such  a  manner  as  to 
obligate  the  lessee  to  apply  the  income 
to  the  interest  and  a  sinking  fund, 
but    a    foreclosure    takes    place,    the 


lessee  cannot  stop  the  foreclosure, 
even  though  the  lessee  owns  all  the 
bonds,  inasmuch  as  the  stockholders 
of  the  mortgagor  company  have  an 
interest  in  the  suit.  A  stockholder  will 
not  be  allowed  to  intervene  so  long 
as  the  trustee  continues  to  prosecute 
the  suit.  Phillips  v.  Southern,  etc. 
R.  R.,  110  Ky.  33  (1901).  Where 
one  conipanj'  in  buying  the  property 
of  another  assumes  the  latter's  "indebt- 
edness" a  creditor  of  the  latter  for  an 
unliquidated  claim  may  obtain  judg- 
ment against  the  former  and  may  then 
ask  a  court  of  equity  to  sell  sufficient 
of  the  property  so  conveyed  to  pay  the 
debt,  and  may  make  a  mortgagee  of 
the  former  company  a  party  defendant 
and  need  not  join  the  bondholders. 
Billmyer,  etc.  Co.  v.  Merchants',  etc. 
Co.,  66  W.  Va.  696  (1910).  A  trus- 
tee may  foreclose,  even  though  some 
of  the  bondholders  have  surrendered 
their  unpaid  coupons  and  taken  notes 
in  place  thereof.  Las  Vegas  Ry.,  etc. 
V.  Trust  Co.  of  St.  Louis  County,  15 
N.  M.  634  (1910).  A  mortgage 
deed  of  trust  not  delivered  to  the 
trustee  but  assigned  to  a  corporate 
creditor  as  securitj',  maj'  be  foreclosed 
by  him,  the  bonds  secured  thereby 
never  having  been  issued.  Kurtz  v. 
Ogden,  etc.  Co.,  37  Utah,  313  (1910). 

1  Tillinghast  v.  Trov,  etc.  R.  R.,  48 
Hun,  420  (1888) ;  aff'd,  121  N.  Y.  649. 

^  Cumming  v.  Middletown,  etc. 
R.  R.,  147  N.  Y.  App.  Div.  105  (1911). 

*  Einstein  v.  Georgia,  etc.  Ry.,  120 
Fed.  Rep.  1008  (1903).  Where  a 
non-resident  trustee  of  a  mortgage  of 
a  street  railway  files  a  bill  to  restrain 
property  owners  from  objecting  to 
double  tracking  of  the  railway,  and  it 
is  e\'ident  that  it  sues  merely  in  order 
to  bring  the  suit  in  the  f  nited  States 
court,   there   having  been  no   default 
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on  indemnity  before  foreclosing  does  not  prevent  the  trustee  fore- 
closing without  indemnity.^  Where  the  trustee  enters  a  deficiency 
judgment  a  bondholder  cannot  thereafter  bring  suit  on  his  bond.^ 
The  bondholders  may  prove  their  bonds  in  the  foreclosure  suit  without 
becoming  parties  to  the  suit.^  In  a  trustee's  suit  to  foreclose,  rival 
claimants  of  certain  bonds  cannot  have  their  rights  decided.^  The 
remedies  of  the  bondholders  for  fraud  in  the  foreclosure  are  discussed 
elsewhere/  as  is  also  the  question  of  a  conflict  of  jurisdiction  between 
state  and  federal  courts.^  In  certain  cases  the  bondholders  may  appeal 
from  the  decision  of  the  court.^  In  a  suit  to  foreclose  the  trusteeship 
should  be  alleged.^ 

§  822.  Possession  of  the  mortgaged  property  may  be  taken  by  the 
trustee,  when?  —  The  trustee  of  the  mortgage  is  entitled  to  take 
possession  of  the  property  as  soon  as  the  mortgage  is  executed,  un- 
less the  mortgage  or  the  statutes  of  the  state  forbid.^  A  provision, 
however,  against  the  trustee  taking  possession  before  a  default  is  al- 
most always  inserted  in  the  mortgage  itself.^*'  A  provision  is  also  gen- 
erally inserted  expressly  authorizing  the  trustee  to  take  possession  when- 
ever a  default  occurs.  Sometimes  such  possession  upon  default  is 
provided  for  only  upon  the  written  request  of  a  specified  number  of  the 
bondholders  to  the  trustee. ^^  The  statutes,  however,  sometimes  pro- 
vide that  possession  can  be  obtained  only  upon  a  foreclosure.'-    Even 

in  the  mortgage,  the  court  will  dismiss  trustee.     Cf.    Elwell    v.    Fosdiek,    134 

the  suit.     Williams  v.  City,  etc.  T.  Co.,  U.  S.  500  (1889). 

186    Fed.     Rep.     419     (1911).     Even  « Trusteeship  is  sufficiently  alleged 

though  shares  exceeding  in  par  value  by    setting    forth    the    mortgage    and 

$2,000  are  transferred  out  and  out  to  alleging  that  complainants  are  the  trus- 

a  non-resident  in  order  to  enable  him  tees    therein   named.     Savannah,    etc. 

to    bring    suit   in  the    United    States  R.  R.  v.  Lancaster,  62  Ala.  555  (1878). 

court,  yet  he  may  maintain  the  suit,  ^  See  §  796,  supra. 

and  his  allegation  that  the  par  value  i"  See  §  796,  supra. 

of  the  stock  is  over  $2,000  is  sufficient.  "  See  §  802,  supra. 

Re  Cleland,  218  U.  S.  120  (1910).  '^  By  the  statutes  of  Minnesota  "a 

1  Phillips  V.  Southern,  etc.  R.  R.,  mortgage  of  real  property  is  not  to 
110  Ky.  33  (1901).  be    deemed    a    conveyance    so    as    to 

2  Grant  v.  Winona,  etc.  Ry.,  85  enable  the  owner  of  the  mortgage  to 
Minn.  422  (1902).  recover   possession   of   the   real   prop- 

3  Hackensack  Water  Co.  v.  De  Kay,  erty  without  a  foreclosure."  Hence, 
36  N.  J.  Eq.  548  (1883).  ejectment  by  the  mortgagee  does  not 

^  Knickerbocker  T.  Co.  v.  Oneonta,  lie,    even    after    default.     But    where 

etc.   R.   R.,   116  N.   Y.  App.   Div.  78  the   special   charter   allows    the   com- 

(1906) ;    aff'd,     188    N.    Y.    38.     See  pany  to  give  its  mortgagee  the  right 

also  §  847,  infra.  of   possession   on   common-law   condi- 

*  See  §  848,  infra.  tions,   and  the  company  does  so,   the 

^  See  §  839,  infra.  trustees  may  maintain  ejectment  and 

'William  v.  Morgan,  111  U.  S.  684  obtain  possession.     Hence  this  power 

(1884),  where  they  appealed  upon  the  to  take  possession  existing,  the  court 

question  of  compensation  given  to  the  will  not  appoint  a  receiver  in  a  suit 
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though  a  mortgage  provides  that  the  trustee  shall  not  take  possession 
until  six  months  after  default,  yet  a  court  of  equity  may  in  a  foreclosure 
suit  appoint  a  receiver  before  the  six  months  expire.^ 

The  possession  taken  by  the  trustee  may  be  for  the  purpose  of  effect- 
ing a  strict  foreclosure,^  or  to  operate  the  property  and  apply  the  profits 
to  the  payment  of  the  mortgage  debt,  with  a  view  to  returning  the  prop- 
erty to  the  mortgagor  when  the  debt  is  paid,  or  to  operate  the  property 
until  a  foreclosure  by  an  advertised  sale  or  by  suit  in  equity  has  been 
effected.  The  trustee  after  default  may  file  a  bill  in  equity  to  obtain 
possession  for  the  purpose  of  applying  the  railroad  and  the  income  and 
profits  thereof  to  the  payment  of  the  bonds,  no  foreclosure  being  sought.'^ 
The  trustee  is  always  disinclined  to  take  possession.  Great  risk 
and  responsibility  are  attached  to  such  an  act.  He  becomes  per- 
sonally liable,  like  other  common  carriers,  for  damages  due  to  loss 
or  injury  to  freight  or  passengers,  and  becomes  liable  for  wages,  etc.* 
Hence  it  is  that  the  trustee  generally  refuses  to  take  possession,  and 
prefers  to  have  a  receiver  appointed  and  a  foreclosure  by  bill  in  equity 

^  obtained.  Sometimes,  however,  the  court,  on  the  suit  of  a  bondholder 
for  that  purpose,  may  compel  the  trustee  to  take  possession,-'  or  may  ap- 
point a  receiver  instead.®  Under  the  usual  mortgage  giving  the  trustee 
power  to  take  possession  and  also  to  foreclose,  the  trustee  may  commence 
suit  for  foreclosure  and  may  also  take  possession  without  having  any 

'.  receiver  appointed  by  the  court.  Such  possession  cannot  be  disturbed 
by  a  receiver  subsequently  appointed  by  the  state  court."  The  trustee 
of  a  mortgage  who  holds  security  under  the  mortgage  is  a  proper  party 

in  equity  by  the  trustees  for  foreclos-  Although  a  majority  of  the  bondholders 

ure,    there    being    no    allegation    that  are   opposed    to    the    trustees,    equity 

possession  to  the   trustees  is  refused,  ^\•ill  order  the  company  to  deliver  pos- 

Riee  v.  St.  Paul,  etc.  R.  R.,  24  Minn,  session  to  the  trustees.     Shaw  v.  Nor- 

464  (1878).  folk  County  R.  R.,  71  Mass.  162,  182 

^  Blanton  I'.  Kentucky,  etc.  Co.,  120  (1855);      Sacramento,    etc.    R.  R.    v. 

Fed.  Rep.  318  (1902) ;  aff'd,  149  Fed.  Superior    Ct.,    55    Cal.    453    (1880); 

Rep.  31.     See  also  §  824,  infra.  McLane   v.  Placerville,  etc.  R.  R.,  66 

2  See  §  823,  infra,  also  §  802,  supra.  Cal.    006     (1885),     where    the    court 

'  Shepley  v.  Atlantic,  etc.  R.  R.,  55  appointed  the  trustee  a  receiver  and 

Me.  395  (1867).     Where  the  mortgage  gave    him    a    receiver's    powers.     In 

authorizes  the  mortgagee  to  take  pos-  Dow  v.  Memphis,  etc.  R.  R.,  20  Fed. 

session  upon  default,  he  may  do  so.  Rep.   260    (1884),   the  trustee  filed   a 

and  may  maintain  an  action  to  be  put  bill  to  obtain  possession  and  asked  for 

in  possession.     Seibert  v.  Minneapolis,  a  receiver  in  the  meantime, 
etc.  Ry.,  52  Minn.  246  (1893) ;    s.  c,  ■•  See  §  823,  infra. 

58   Minn.    39.     Where   the   mortgage  *  See  §  823,  infra. 

provides  for  the  trustees  taking  posses-  «  See  §  862,  infra. 

sion  upon  default,  the  trustees  may  by  ^  Such  possession  may  be  taken  by 

bill  in  equity  obtain  a  decree  order-  the  attorney  for  the  trustee.     Piloher 

ing  the  company  to  deliver  possession  v.  Sioux  City,  etc.  Co.,  12  S.  Dak.   52 

of  the  road  to  them.     Shepley  v.  Atlan-  (1899). 
tic,   etc.   R.   R.,   55  Me.   395    (1867). 
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to  a  suit  in  equity  to  wind  up  the  insolvent  mortgagor,  and  if  such  trus- 
tee is  ordered  by  the  court  to  turn  over  the  securities  to  a  receiver,  the 
trustee  is  entitled  to  intervene  and  have  its  rights  determined.' 

§  823.  Strict  foreclosure  by  the  trustee  —  Liability  of  the  trustee.  — 
At  an  early  day  in  New  England  this  was  a  common  remedy.^  It 
is  a  harsh  remedy,  however,  and  is  not  favored  by  the  courts.  Strict 
foreclosure  shoiild  be  resorted  to  only  in  extreme  cases,  and  the  court 
will  not  decree  it  when  all  rights  can  be  preserved  without  it.^  Some- 
times it  has  been  accomplished  by  a  decree  of  a  court  that  the  mort- 
gagee shall  be  entitled  to  keep  the  property  absolutely  if  the  mortgagor 
does  not  pay  the  debt  within  a  specified  time.'* 


1  Miles  V.  New,  etc.  Assoc,  99  Fed. 
Rep.  4  (1900). 

2  The  ease  Somerset  Rv.  v.  Pierce, 
88  Me.  86  (1895),  upholds^he  validity 
of  a  strict  foreclosure.  In  that  case 
the  mortgage  was  made  in  1871,  and, 
the  condition  having  been  broken  for 
more  than  three  years,  the  bond- 
holders in  1883  organized  a  new  cor- 
poration, which  took  over  the  property 
with  the  consent  of  the  old  company. 
In  1884  the  new  company  purchased 
the  equity  at  execution  sale,  and  no 
redemption  was  had.  The  court  held 
that  the  bonds  became  thereby  paid 
to  the  extent  of  the  value  of  the  prop- 
erty, and  that  the  bondholders  thereby 
became  stockholders  in  the  new  com- 
pany, even  though  some  of  them 
had  not  exchanged  some  of  their  old 
bonds  for  new  stock.  In  1887  a 
decree  of  strict  foreclosure  was  entered. 
The  new  company  then  filed  a  bill 
to  quiet  title  and  to  enjoin  suits  at 
law  by  the  trustees  of  the  old  mort- 
gage contesting  the  new  company's 
title.  The  court  decreed  that  the  trus- 
tees should  release  all  their  title  in 
the  property  upon  being  paid  for  their 
services  and  disbursements.  The  pro- 
cess of  foreclosiu-e  in  this  case  was 
in  accordance  -with  the  peculiar  stat- 
utes of  the  state  of  Maine.  The  court 
intimated  that  a  court  of  equity  is 
now  the  exclusive  mode  of  foreclos- 
ing such  a  mortgage,  full  equity  powers 
having  been  recently  given  to  the 
court.  The  court  held  that  such  bond- 
holders as  refused  to  take  stock  coidd 
hold  their  bonds  and  receive  their 
-pro  rata  share  of  the  net  profits,  and, 
if  that  were  impracticable,  that  pos- 


sibly another  sale  of  the  property 
might  be  had.  In  another  case  decided 
at  the  same  time.  Pierce  v.  Ayer, 
88  Me.  100  (1895),  the  court  refused 
to  maintain  a  writ  of  entry  on  the 
application  of  the  trustees  in  this 
transaction,  inasmuch  as  there  had 
already  been  a  suflBcient  foreclosure 
to  invest  complete  title  in  the  mort- 
gagee. 

^  Denton   v.   Ontario    County  Nat. 
Bank,  150  N.  Y.  126  (1896). 

^  Where  a  strict  foreclosure  is  had, 
and  the  court  decrees  title  to  the 
mortgagee  unless  the  mortgagor 
redeems  within  a  fixed  time,  the  court 
may  order  the  mortgagee  to  pay  such 
necessary  operating  expenses  as  were 
incurred  in  earning  the  income  which 
the  mortgagee  has  received.  A  trans- 
feree of  such  claims  may  enforce  them. 
Burnham  v.  Bowen,  111  U.  S.  776 
(1884).  Although  by  the  terms  of  the 
mortgage,  on  default  of  payment,  the 
property  is  to  be  turned  over  to  the 
trustees,  and  after  eighteen  months  is 
to  vest  absolutely  in  them,  and 
although  the  court  decreed  a  delivery 
and  vesting  under  this  clause,  yet  in 
this  case  a  release  of  the  right  of 
redemption  was  obtained.  Graham 
V.  Boston,  etc.  R.  R.,  118  U.  S.  161 
(1886).  A  decree  of  strict  foreclosure, 
without  finding  the  amount  due  and 
without  giving  time  to  redeem,  is 
void.  Clark  v.  Reyburn,  8  Wall.  318 
(1868).  The  trustees  may  file  a  bill 
for  the  strict  foreclosure  of  the  mort- 
gage whereby  the  trustees  take  abso- 
lute title.  A  bondholder's  separate 
suit  to  foreclose  and  sell  will  be  stayed. 
Stern    v.    Wisconsin    Cent.    R.    R.,    1 
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In  Connecticut  strict  foreclosure  seems  still  to  be  the  usual  mode 
of  realizing  upon  railroad  mortgages.^  The  statutes  of  many  of  the 
states  now  forbid  a  strict  foreclosure.  In  other  states  such  a  fore- 
closure is  regulated  by  statute,  and  the  procedure  is  made  somewhat 
similar  to  a  foreclosure  by  advertisement  and  sale.- 


Fed.  Rep.  55.5  (1880).  Under  the 
Vermont  statutes,  where  the  railroad 
is  foreclosed  (apparently  by  a  strict 
foreclosure),  and  is  being  operated  by 
a  corporation  formed  by  the  bondhold- 
ers, other  bondholders  are  tenants  in 
common  of  the  railroad  with  such 
corporation,  and  may  sue  for  their 
proportionate  share  of  the  income, 
although  the  corporation  sets  up  that 
there  is  a  receivership  of  the  prop«'rty 
in  a  proceeding  in  a  state  court.  Brooks 
V.  Vermont,  etc.  R.R.,  22  Fed.  Rtp. 
211  (1884).  Strict  foreclosure  is  not 
favored  by  the  courts,  because  it  cuts 
off  all  second,  etc.,  mortgagees,  and 
makes  the  first  mortgagees  tenants 
in  common.  Foreclosure  and  sale  may 
be  ordered  under  the  general  jirayer 
for  relief,  although  strict  foreclosure 
is  asked  for.  Sage  v.  Central  R.  R., 
99  U.  S.  334  (1878).  A  strict  fort- 
closure  was  made  and  decreed  by  the 
court  in  Ellis  v.  Boston,  etc.  R.  R.,  107 
Mass.  1,  18  (1871),  and  a  receiver 
appointed  pending  the  suit  for  such 
foreclosure.  In  Duncan  v.  Mobile, 
etc.  R.  R.,  3  Woods,  597  (1879) ;  s.  c. 
8  Fed.  Cas.  25,  Mr.  Justice  Bradley 
said:  "A  strict  foreclosure  may  be 
attended  with  difficulties  in  those 
states  where  a  mortgage  is  a  mere 
security  and  does  not  give  a  legal  title, 
besides  which  it  places  the  property 
in  the  hands  of  a  vast  number  of 
beneficiaries  whose  consent  may  be 
very  difficult  to  obtain  in  perfecting 
a  new  organization  for  conducting 
the  business."  Where  a  Uen  holder 
acquires  the  legal  title  to  a  railroad 
he  may  maintain  a  bill  for  strict  fore- 
closure to  cut  off  the  equities  and 
the  right  of  junior  encumbrances  to 
redeem.  Crouch  v.  Dakota,  etc.  R.  R., 
18  S.  Dak.  540  (1904). 

1  In  Gates  v.  Boston,  etc.  R.  R.,  53 
Conn.  333,  344  (1885),  the  court  said : 
"In  this  state,  irrespective  of  legis- 
lative or  judicial  authority  in  the  spe- 
cial instance,  the  effect  of  a  foreclo- 


sure is  to  vest  absolutely  the  property 
of  the  mortgagor  in  the  mortgagee. 
It  simply  cuts  off  the  right  of  redemp- 
tion existing  in  the  mortgagor,  and 
thereafter  the  mortgagee  stands,  with 
reference  to  the  m<irtgaged  property, 
in  the  same  relation  as  did  the  mort- 
gagor. He  has  the  title  of  the  former 
owner  of  the  equity  and  nothing  more. 
He  holds  the  projwrty  subject  to  all 
charges,  duties,  pledges,  and  equities 
existing  prior  to  the  exe<'ution  of  the 
mortgagt'  dee<i.  We  have  not  adopted 
the  practice*  of  selling  the  property 
upon  fore<'losure." 

*  After  a  decree  of  foreclosure  and 
the  expiration  of  the  tliree  years  in 
which  to  redeem,  the  mortgagor  or 
its  assigns  cannot  attack  the  mortgage 
on  the  ground  that  it  was  not  properly 
sealed.  Tliis  was  a  case  in  which 
the  trustees  took  possession  and  still 
retainetl  it.  the  court  ha\iug  put  them 
in  possession  by  a  decree.  Such  wa.s 
the  mode  of  foreclosure.  The  trus- 
tees, after  several  years,  then  filed  a 
bill  to  have  the  title  declared  vaUd 
and  to  have  the  property  sold  for  the 
benefit  of  the  bondholders.  The  court 
sustained  the  bill.  Haven  v.  Grand 
Junction,  etc.  Co.,  94  Mass.  337  (18W)). 
In  Kennebec,  etc.  R.  R.  v.  Portland, 
etc.  R.  R..  59  Me.  9  (1871),  the  trus- 
tees had  made  a  strict  foreclosure, 
i.e.  had  taken  the  road  themselves 
for  the  bondholders  by  giving  public 
notice  of  intent  so  to  do  in  accordance 
with  the  statutes,  and  publishing  the 
same,  and  recording  a  copy  of  the 
notice  as  required  by  statute.  Three 
years'  possession  after  this  vested  the 
title  absolutely  in  the  trustees.  The 
court  held  that  the  foreclosure  was 
good.  In  this  case  a  clear  statement 
is  made  of  the  various  modes  of 
foreclosing  mortgages,  showing  that, 
in  those  states  where  equity  juris- 
diction is  entirely  statutory,  a  fore- 
closure in  a  court  of  equity  was  not 
allowed   at   an  early   day.     The   only 
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The  chief  danger,  however,  of  a  strict  foreclosure  is  in  taking  posses- 
sion of  the  property.  The  trustee,  generally,  dare  not  do  so.  The 
property  being  a  losing  one,  the  trustee  is  unwilling  to  take  the  risks 
of  operating  the  road.  He  is  liable  personally  for  any  deficiency  in 
operating  it,^  and  this  frequently  is  a  serious  risk.  Consequently  he 
generally  refuses  to  take  possession,  even  though  requested  to  do  so  by 
the  bondholders.^  It  has  been  held,  however,  that  a  court  may  compel 
him  to  take  possession.^  If  the  trustee  desires  to  take  possession  he  may 
file  a  bill  in  equity  for  specific  performance,  and  in  this  way  obtain  pos- 
session.^ The  question  of  who  is  entitled  to  the  earnings  and  income 
after  the  trustee  demands  possession  is  considered  elsewhere.^  Persons 
advancing  money  to  keep  a  street  railway  in  operation,  and  for  taxes, 
after  it  has  become  insolvent,  have  no  preference  over  the  mortgage, 
the  trustee  not  having  taken  possession,  and  there  having  been  no  diver- 
sion of  income  to  the  bondholders,  but  money  so  advanced  at  the  request 
of  the  trustee  after  the  trustee  takes  possession  may  have  priority  over 
the  mortgage.^ 


modes  of  foreclosure  were  "by  entry, 
by  consent,  by  suit  at  law,  by  entry 
before  witnesses,  and  by  advertise- 
ment in  a  newspaper."  The  mode  of 
foreclosure  sanctioned  in  Kennebec, 
etc.  R.  R.  V.  Portland,  etc.  R.  R.,  59 
Me.  9  (1871),  is  binding  on  the  federal 
court  in  a  case  involving  the  same  facts. 
A  reorganized  company  is  not  liable 
on  the  contracts  of  the  old  company. 
Sullivan  v.  Portland,  etc.  R.  R.,  94 
U.  S.  806  (1876). 

'  See  notes  below. 

^  In  Poland  v.  Lamoille,  etc.  R.  R., 
52  Vt.  144  (1879),  the  trustees  re- 
fused to  take  possession  because,  as 
they  said,  they  regarded  it  "as  simply 
impossible  for  them  so  to  do  without 
the  greatest  peril  of  pecuniary  loss 
and  ruin  to  themselves." 

^  A  bondholder  may,  upon  a  de- 
fault, compel  the  trustees  to  take  pos- 
session, although  thereby  "a  great 
burden  of  labor  and  a  great  responsi- 
bility, moral  and  financial,  will  be  im- 
posed on  the  defendants,  in  that  they 
will  be  personally  liable  for  all  in- 
juries done  and  debts  incurred  to 
others  in  managing  the  property." 
First  Nat.  Ins.  Co.  v.  Salisbury,  130 
Mass.  303  (1881).  After  default  a 
bondholder  may  file  a  bill  to  compel 
the  trustees  to  take  possession.     The 


court  will  order  him  so  to  do,  or  will 
appoint  a  receiver  in  his  place.  Wilmer 
V.  Atlanta,  etc.  R.  R.,  2  Woods,  409 
(1874);  s.  c,  30  Fed.  Cas.  73.  In 
Scott  V.  Clinton,  etc.  R.  R.,  5  Biss. 
529  (1876);  s.c,  21  Fed.  Cas.  820, 
the  trustees  were  put  in  possession 
of  the  property  by  the  state  court 
pending  the  foreclosure.  The  case 
was  removed  to  the  federal  court,  and 
the  latter  coiirt  sustained  the  order 
placing  the  trustees  in  possession, 

*  See  §  822,  supra. 

^  See  §  853,  infra. 

^Mersiek  v.  Hartford,  etc.  Co.,  76 
Conn.  11  (1903).  Where  practically 
all  of  the  bondholders  and  stockholders 
have  their  committee  take  possession 
of  the  road  and  operate  it,  and  then  re- 
organize by  a  friendly  foreclosure,  the 
operating  expense,  while  such  com- 
mittee is  in  charge,  has  priority  over 
the  mortgage  debt  and  must  be  paid 
by  the  new  corporation,  especially 
where  the  original  mortgage  provided 
for  the  trustee  taking  possession  and 
operating  the  road  on  the  request  of 
the  bondholders  and  the  trustee  would 
have  had  to  pay  such  operating  ex- 
pense. Scott  V.  Queen  Anne's  R.  R., 
162  Fed.  Rep.  828  (1908).  See  §  860, 
infra. 
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A  deed  by  the  trustee  of  a  mortgage  reciting  a  foreclosure  decree 
is  not  limited  in  its  operation  to  the  authority  conferred  by  the  decree, 
but  passes  the  title  of  the  trustee  to  the  land  which  it  purports  to  con- 
vey.^    Where  the  trustees  have  acquired  title  by   foreclosure,   they 
may  make  a  lease  of  the  railroad,  provided  the  lease  is  a  reasonable 
and  desirable  one.^     While  in  possession  they  must  build  fences,  the 
same  as  required  by  statute  from  the  company.^     Trustees  in  posses- 
•  sion  take  the  place  practically  of  the  corporation.     They  are  liable 
1  for  accidents  and  loss  of  freight,  and  occupy  a  dangerous  position,  un- 
'  less  the  property  is  abundantly  able  to  meet  the  liabilities  arising  out 
of  the  operation.^     Where  the  trustees  of  a  mortgage  have  power  to  put 


»  Chesapeake,  ete.  Ry.  v.  Washing- 
ton R.  R.,  199  U.  S.  247  (1905). 

=  Sturges  V.  Knapp,  31  Vt.  1,  59 
(1858),  where  the  court  i)assed  upon 
the  reasonablem-ss  of  the  various  pro- 
visions of  the  lease.  An  injunction 
against  the  lease  having  been  granted 
in  a  bondhokler's  suit  to  set  aside 
this  lease  made  by  the  trustee,  and 
the  suit  having  fiiih'd  (31  Vt.  1),  a 
bond  for  $30,000  which  was  given 
by  the  bondhokler  may  be  enforced, 
and  the  trustee  is  entitled  to  damages 
to  the  extent  of  rent  lost  during  the 
suit,  less  the  portion  that  would  go 
to  the  complainant  bondholders. 
Sturges  V.  Knapp,  36  Vt.  439  (18G3). 
But  no  damages  wer(>  allowed  for  coun- 
sel fees.  Sturgis  v.  Knapp,  33  Vt.  4St) 
(1860).  See  also  Knapp  v.  Railroad 
Co.,  20  Wall.  117  (1873),  holding  that, 
after  a  strict  foreclosure,  the  trustees 
still  continue  to  represent  all  the 
bondholders.  It  is  true  that  after 
strict  foreclosure  confirmed  by  bill  the 
trustees  w\\\  still  hold  the  property 
as  trustees,  nevertheless  they  will  then 
hold  it  absolutely  as  trustees  for  the 
bondholders.  Hall  v.  Sullivan  R.  R., 
11  Fed.  Cas.  257  (1857).  The  trustee 
cannot  lease  the  railroad  to  another 
company  in  which  he  is  interested. 
Ashuelot  R.  R.  v.  Elhott,  57  N.  H.  397 
(1874);  8.  c,  58  N.  H.  451.  Where 
in  a  foreclosure  suit  and  before  sale 
the  corporation  and  the  bondholders 
agree  to  rent  the  railroad  to  another 
company,  and  do  so  rent  it  at  a  rental 
which  meets  the  interest,  but  leaves 
nothing  for  the  unsecured  creditors, 
the  latter  may  have  the  railroad  sub- 


jecti'd  to  the  payment  of  their  debts. 
Farmers',  etc.  T.  Co.  r.  Missouri,  etc. 
Ry.,  21  Fed.  Rep.  264  (1884).  If  the 
security  is  amj)!*-  it  has  l)een  held  that 
the  court  may  authorize  a  lease  with- 
out a  foreclosure.  Bardstown,  etc. 
R.  R.  V.  Met<-alfe.  4  Mete.  (Ky.)  11^) 
(1862).  See  also  §  8;j8,  j/j/n/,  concern- 
ing defaults  for  the  purpose  of  paying 
off  the  dtl)t.  The  court  has  no  power, 
even  upon  the  application  of  the  trus- 
tees who  are  in  po.s.session  of  th«'  road, 
to  allow  them  to  paj-  a  floating  debt 
out  of  the  income,  where  the  bond- 
holders do  not  expressly  assent  then^- 
to.  Ashuelot  R.  R.  r.  Elliott,  57  N.  H. 
397  (1874). 

'  The  trustees  in  possession  under 
the  mortgage  may  be  compelled  by 
specific  performance  to  build  fences, 
the  .same  as  the  company  itself  might 
be  compelled.  Jones  i'.  Seligraan,  81 
N.  Y.  190  (1880). 

*  Trustees  in  possession  are  liable 
in  damages  for  any  accident  that 
occurs  on  the  road,  the  same  as  the 
company  itself  would  be  liable  if  it 
were  still  operating  the  road.  Daniels 
V.  Hart,  118  Mass.  543  (1875).  la 
Maine,  by  statute,  this  liability  is  lim- 
ited to  the  extent  of  the  mouej's  held 
by  the  trustees  as  trustees.  Stratton 
V.  European,  etc.  Ry.,  74  Me.  422 
(1883).  The  bondholders  are  not  lia- 
ble. The  trustees  are  not  their  agents. 
Stratton  v.  European,  etc.  Ry.,  74  Me. 
422  (1883).  Where  a  new  corpo- 
ration purchases  the  railroad  from  the 
trustees  who  have  foreclosed  it,  the 
new  company  is  liable  in  damages  for 
accidents    during    the    time    that    the 
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in  an  agent  to  carry  on  the  business,  and  do  so,  they  are  liable  for  his 
debts. ^  A  purchase  by  the  trustee  himself  at  the  sale  is  voidable  and 
not  void,  and  where  the  purchaser  is  a  corporation  in  which  the  trustee 
is  a  director,  the  sale  will  not  be  disturbed  if  the  price  paid  was  a  fair 
one,  even  though  the  sale  was  under  the  power  of  sale  without  a  fore- 
closure, and  even  though  the  purchaser  was  a  creditor  secured  by  the 
mortgage.  Moreover,  in  order  to  set  aside  such  a  claim  some  injury 
to  the  mortgagor  must  be  shown." 

§  824.  Sale  of  the  mortgaged  property  by  the  trustee  under  the 
power  of  sale  upon  a  default.  —  The  usual  mortgage  of  a  corpora- 
tion contains  a  provision  that  upon  default  in  any  of  the  conditions 
the  trustee  may  proceed  to  sell  the  property  at  public  sale  after  a  speci- 
fied notice  and  advertisement  thereof  have  been  made.  This  power 
of  sale  is  an  old  mode  of  foreclosure,  and  was  formerly  quite  common. 

trustees  were  operating  the  road,  the 
same  as  where  receivers  are  operating 
a  road.  Stratton  v.  European,  etc.  Ry., 
76  Me.  269  (1884).  Where  the  trus- 
tees have  obtained  foreclosure  in  the 
New  York  courts  and  have  purchased 
the  road  for  the  benefit  of  the  bond- 
holders and  are  operating  it,  they 
are  liable  for  loss  of  freight.  Barter 
V.  Wheeler,  49  N.  H.  9  (1869).  Neither 
the  company  nor  the  trustees  in  pos- 
session are  liable  for  rental  on  a  spur 
of  track,  which  by  license  is  made 
to  certain  mills,  and  which  is  used 
for  loading,  etc.  Central  Mills  Co. 
V.  Hart,  124  Mass.  123  (1878).  The 
corporation  itself  is  liable  for  the  acts 
of  the  trustees  in  possession.  Grand 
Tower,  etc.  Co.  v.  Ullman,  89  111.  244 
(1878).  Compare,  on  this  subject, 
§  875,  infra.  If  the  trustees  continue 
to  use  the  company's  name  in  the  busi- 
ness, a  judgment  against  the  company 
for  damages  for  an  injury  done  while 
the  trustees  are  in  possession  may  be 
enforced  against  the  property  in  the 
trustees'  possession.  Wilkinson  v. 
Fleming,  30  111.  353  (1863).  The  trus- 
tees are  liable  for  injuries  to  passen- 
gers the  same  as  the  company  would 
have  been  if  in  possession.  Sprague 
V.  Smith,  29  Vt.  421  (1857);  Lam- 
phear  t'.  Buckingham,  33  Conn.  237 
(1866);  BaUou  v.  Farnum,  91  Mass. 
47  (1864);  Rogers  v.  Wheeler,  43 
N.  Y.  598  (1871),  where  the  trustees 
were  operating  the  road  after  sale. 
Where  the  trustees  take  possession  of 


the  road  and  operate  the  same  and 
afterwards  foreclose  and  buy  the 
same,  a  claim  for  freight  earned  while 
they  are  operating  it  cannot  be  off- 
set by  a  note  against  the  company 
coming  due  after  the  trustees  took 
possession.  Murray  v.  Deyo,  10  Hun, 
3  (1877).  Creditors  who  by  compro- 
mise are  made  directors  cannot  be 
held  liable  as  partners  in  the  running 
of  the  road.  Beeson  v.  Lang,  85  Pa. 
St.  197  (1877).  A  railroad  is  liable 
for  torts  although  it  has  turned  over 
the  road  to  mortgage  trustees.  Naglee 
V.  Alexandria,  etc.  R.  R.,  83  Va.  707 
(1887).  As  to  the  liability  of  a  new 
company  for  the  debts  of  a  receiver  of 
the  old  company,  see  §  890,  infra. 

1  Gaskell  v.  Gosling,  [1896]  1  Q.  B. 
689.  Where  a  mortgage  gives  the  trus- 
tees power  to  appoint  a  receiver  to 
carry  on  the  business  of  the  company 
as  an  agent  and  the  trustees  do  so, 
they  are  not  liable  for  the  debts  of  the 
receiver  after  winding-up  proceedings 
against  the  company  have  been  com- 
menced. Gosling  V.  Gaskell,  etc., 
[1897]  A.  C.  575. 

2  Copsey  V.  Sacramento  Bank,  133 
Cal.  6,59,  663  (1901).  Where  the  trus- 
tee sells  under  the  power  of  sale  and 
buys  the  property  himself,  he  having 
purchased  the  debt  secured  by  a  trust 
mortgage,  the  person  owning  the  debt 
and  who  knew  nothing  about  the  sale 
may  have  the  sale  set  aside.  Cheney 
V.  Murto,   16  Colo.   App.   149   (1902). 
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In  most  of  the  states  the  mode  of  sale  in  such  cases  is  regulated  by 
statute.  The  remedy  is  a  summary  one,  inasmuch  as  no  suit  in  equity 
is  involved.  It  is,  however,  a  harsh  remedy  and  is  not  particularly 
favored  by  the  courts.  The  various  equities  of  creditors  cannot  be 
adjusted  in  such  a  foreclosure,  as  they  may  be  in  a  suit  in  equity  to  fore- 
close. Strict  compliance  with  the  provisions  of  the  mortgage  and  of 
the  statute  is  required  where  sale  is  made  under  the  power  of  sale,  and 
irregularities  which  are  cured  by  a  decree  in  a  suit  for  foreclosure  may 
be  fatal  to  a  sale  under  this  power  of  sale.  Hence  it  is  unusual  to  fore- 
close a  corporate  mortgage  by  a  sale  under  the  power  of  sale  and  with- 
out a  suit  in  equity.  Various  decisions  on  this  subject  are  given  in  the 
notes  below. ^     Where  the  mortgaged  property  is  in  the  hands  of  a  re- 


1  The    sale    of    mortgage    property     him    in    possession    as    receiver    and 


under  a  power  of  sale  must  comply 
strictly  with  the  statute  or  mortgage 
provisions.  Shillaber  v.  Robinson,  97 
U.  S.  68  (1877).  A  trustee's  sale  of 
property  under  a  deed  of  trust  is  valid 
though  the  price  was  very  small,  and 
though  the  cestui  que  trust,  a  corpora- 
tion, purchased.  Clark  r.  Trust  Co., 
100  U.  S.  149  (1879).  If  a  sale  is 
made  by  the  trustee  without  judicial 
proceedings  at  substantially  the  hour 
as  advertised,  this  is  sufficient,  no 
objection  to  the  delaj^  having  been 
made  at  the  time.  Etna,  etc.  Co.  v. 
Marting,  etc.  Co.,  127  Fed.  Rep.  32 
(1904).  A  sale  by  the  trustee  with- 
out a  notice  from  the  bondholders,  as 
required  by  the  terms  of  the  mort- 
gage, is  illegal.  Equitable  Trust  Co. 
V.  Fisher,  106  111.  189  (1883).  The 
trustees  of  a  mortgage  e.xercised  their 
power  of  sale  in  the  case  Washington 
Countv  R.  Co.  V.  Canadian,  etc.  Co., 
104  :Me.  527  (1908),  and  it  was  held 
that  their  deed  passed  such  title  as 
they  had,  but  where  the  prerequisites 
prescribed  in  the  mortgage  were  not 
complied  with  the  trustees'  sale  and 
deed  were  void  and  a  subsequent  sale 
and  deed  has  precedence.  The  trus- 
tee should  not  sell  under  his  power 
of  sale  if  there  is  any  doubt  as  to  the 
priority  of  liens.  That  question  should 
be  settled  first.  Washington,  etc. 
R.  R.  V.  Alexandria,  etc.  R.  R.,  19  Gratt 
(Va.)  592,  616  (1870).  The  trustee 
may,  under  this  provision,  file  a  bill 
for  specific  performance  and  to  be 
put  in  possession.     The  court  -R-ill  put 


will  order  him  to  sell  the  property  if 
the  interests  of  the  parties  call  for 
a  sale.  McLane  v.  Placerville,  etc. 
R.  R.,  66  Cal.  606  (1885),  holding  that 
such  sale  may  be  ordered  although 
the  principal  is  not  due  and  sale  is 
not  authorized  for  non-payment  of  the 
interest.  If  the  statutes  of  the  state 
prohibit  any  proceedings  by  the  mort- 
gagee except  by  suit  for  foreclosure  in 
equity,  a  sale  by  the  trustees  under 
the  power  of  sale  is  illegal,  and  tho 
corporation  may  make  them  account 
for  the  property.  But  it  must  offer  to 
redeem,  and  long  delay  may  be  fatal. 
Its  stockholders  must  do  the  same  if 
they  sue,  and  must  allege  a  request 
to  the  corporation  to  sue.  Samuel  v. 
Holladay,  1  Woolw.  400  (1869);  a.  c, 
21  Fed.  Cas.  306.  A  sale  by  the  trus- 
tee as  provided  for  by  the  trust  deed 
is  the  proper  remedy  where  the  prop)- 
erty  runs  into  different  states.  The 
statutes  of  any  state  in  relation  to 
foreclosure  by  advertisement  may  be 
complied  with  at  the  same  time. 
Farmers'  L.  &  T.  Co.  v.  Bankers,  etc. 
Tel.  Co.,  44  Hun,  400  (1887).  A  sale 
by  the  trustee  under  the  express  power 
of  sale  may  be  subject  to  the  mort- 
gagor's right  to  redeem.  Chicago,  etc. 
R.  R.  V.  Fosdick,  106  U.  S.  47  (1882). 
It  would  seem  that  a  bona  fide  pur- 
chaser at  a  trustee's  sale  under  the 
power  of  sale  is  not  bound  to  investi- 
gate whether  the  debt  has  been  paid 
or  not.  But  a  purchaser  chargeable 
with  knowledge  of  that  fact  is  not 
protected.     Chicago,  etc.  R.  R.  v.  Ken- 
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ceiver  at  the  instance  of  a  corporate  creditor,  the  trustee  of  a  mortgage 
may,  with  the  permission  of  the  court,  sell  the  property  at  pubhc  sale, 
as  provided  in  the  mortgage  itself.^  A  sale  under  a  power  of  sale  is 
good  where  the  first  publication  is  more  than  thirty  days  before  the  sale, 
the  mortgage  itself  providing  for  thirty  days'  notice  of  the  sale.  A  de- 
scription of  the  property  in  the  language  used  in  the  mortgage  is  suffi- 
cient." 

The  mortgage  may  provide  for  any  mode  of  sale,  even  without  notice, 
unless  the  statutes  of  the  state  prescribe  otherwise.^     Sometimes  it 


nedy,  70  111.  350  (1873).  Where  a 
statute  authorizes  bonds  and  gives 
them  a  lien  on  the  company's  prop- 
erty, the  lien  is  held  to  have  been 
satisfied  by  a  sale  after  notice  by  the 
trustee  of  a  mortgage  given  subse- 
quently to  secure  said  bonds.  Bruns- 
wick, etc.  R.  R.  V.  Hughes,  52  Ga.  557 
(1874).  In  Collins  v.  Central  Bank, 
1  Ga.  435  (1846),  such  a  lien  was  up- 
held, no  foreclosure  having  been  made. 
Under  a  power  of  sale  contained  in 
a  mortgage,  a  sale  at  public  auction 
by  the  trustee  may  be  made.  Al- 
though the  advertisement  of  sale  re- 
quires a  cash  payment  of  one  third, 
yet  the  mortgagee  after  the  sale  may 
give  credit  for  the  whole  if  the  mort- 
gagor does  not  object.  The  mortgagee 
so  selling  acts  as  a  trustee  for  all 
creditors,  and  is  not  held  liable  for 
errors  of  judgment  and  discretion. 
Markey  v.  Langley,  92  U.  S.  142 
(1875).  A  court  of  equity  may  order 
the  trustee  to  sell  under  the  power  of 
sale  and  to  bring  the  proceeds  into 
court  for  distribution.  Railroad  Co. 
V.  Bradleys,  7  Wall.  575  (1868).  Sales 
and  conveyances  of  parts  of  the  mort- 
gaged property  by  the  trustees  of  the 
mortgages  were  upheld  in  Claflin  v. 
South  Carolina  R.  R.,  8  Fed.  Rep.  118, 
138  (1880).  Concerning  the  reasons 
why  sales  under  the  power  of  sale 
are  not  often  made,  see  also  Jones, 
Corp.  Bonds,  §  29.  A  mortgage  on 
land  in  Colorado  may  pro^-ide  for  a 
sale  in  New  York  upon  default.  In 
such  a  case  the  sale  in  New  York 
need  not  conform  with  the  statutes 
of  New  York  in  reference  to  such  sales 
of  real  estate  located  in  New  York. 
Carpenter  v.  Black  Hawk,  etc.  Co.,  65 
N.  Y.  43  (1875).     The  sale  under  the 


statute  e.xtinguishes  the  rights  of  a 
second  mortgagee.  Searles  v.  Jackson- 
ville, etc.  R.  R.,  2  Woods,  621  (1873) ; 
s.  c,  21  Fed.  Cas.  929.  In  Maryland, 
by  statute,  where  the  property  is  sold 
under  power  of  sale  a  mortgagee  must 
give  a  bond  to  the  state  to  abide  any 
order  which  a  court  of  equity  may 
make  concerning  such  sale.  Erb  v. 
Grimes,  94  Md.  92  (1901). 

1  Gay  V.  Hudson  River,  etc.  Co.,  184 
Fed.  Rep.  689  (1911),  holding  also 
that  the  trustee  may  pursue  the 
remedy  of  a  sale  instead  of  a  fore- 
closure, even  though  a  majority  of  the 
bondholders  favored  the  latter  remedy 
at  one  time. 

2  Bell  Silver,  etc.  Co.  v.  First  Nat. 
Bank,  156  U.  S.  470  (1895).  A  statute 
declaring  that  a  mortgage  shall  not 
be  such  a  conveyance  as  to  enable  the 
owner  of  the  mortgage  to  recover  pos- 
session of  the  real  property  without  a 
foreclosure  and  sale  does  not  prevent 
the  mortgage  pro\iding  for  a  sale  by 
advertisement  and  such  a  sale  may 
be  made.  When  such  "a  sale  is  made 
of  the  interest  of  the  mortgagor,  his 
right  is  wholly  divested,  embracing 
his  equity  of  redemption."  Compli- 
ance with  all  the  essential  require- 
ments is  sufficient.  Bell  Silver,  etc. 
Co.  V.  First  Nat.  Bank,  156  U.  S.  470 
(1895). 

^  Unless  a  statute  prohibits  it,  the 
parties  to  a  mortgage  may  agree  to 
any  method  of  sale,  even  ^athout  no- 
tice, and  may  so  agree  as  to  that 
part  of  the  property  which  is  situated 
in  other  states.  Farmers'  L.  &  T.  Co. 
V.  Bankers',  etc.  Tel.  Co.,  44  Hun,  400 
(1887).  A  sale  without  notice  under 
a  mortgage  authorizing  a  sale  upon 
sixty   days'    publication   of   notice,   is 
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provides  that  the  trustee  shall  take  possession  and  operate  the  road,  or 
take  possession  and  sell  the  property,  as  he  thinks  best.^  All  these 
provisions  relative  to  the  trustee's  entering  into  possession  of  the  prop- 
erty and  holding  it  or  selling  it  do  not  affect  or  take  away  the-  right  of 
the  trustee  to  foreclose  the  mortgage  whenever  there  is  a  default  in  the 
payment  of  the  principal  or  interest.  The  power  of  sale  is  an  addi- 
tional or  alternative  remedy.  It  is  not  an  exclusive  remedy.  The  trus- 
tee may  foreclose  the  same  as  though  there  were  no  provisions  in  the 
mortgage  for  the  trustee's  selling  or  taking  possession.'  A  provision 
that  the  only  method  of  enforcing  a  mortgage  shall  be  by  a  public  sale 


void.  Bigler  v.  Waller,  14  Wall.  297 
(1871).  As  a  matter  of  fact,  how- 
ever, the  statutes  of  the  state  gen- 
erally do  regulate  the  mode  of  selling 
under  such  a  power  and  in  that  case 
the  statute,  of  course,  must  be  strictly 
followed.  Where  the  mortgage  pro- 
vides for  the  trustee  taking  possession 
after  default  and  sixty  days'  notice 
of  the  intent  to  take  possession,  and 
for  authority  to  sell  after  sixty  days' 
publication,  the  two  periods  are  suc- 
cessive, and  one  hundred  and  twenty 
days  in  all  are  required.  Macon,  etc. 
R.  R.  V.  Georgia,  etc.  R.  R.,  63  Ga. 
103  (1879).  Under  a  provision  that 
the  trustees  may  take  possession,  and 
that  they  may  sell  at  their  option, 
"they  may  enter  and  afterwards  de- 
cline to  sell,  or  they  may  both  enter 
and  sell,  when  the  conditions  as  to 
default,  application,  notice,  and  per- 
sistence in  default  have  all  happened. 
The  income  arising  between  entry  and 
sale  they  are  of  course  to  use  for  the 
purposes  of  the  trust."  Macon,  etc. 
R.  R.  I).  Georgia,  etc.  R.  R.,  63  Ga.  103 
(1879). 

1  Under  the  clause  authorizing  the 
mortgagee  to  take  possession  and  re- 
ceive and  apply  the  income  to  the 
debt,  the  mortgagee  may  take  posses- 
sion on  failure  to  pay  the  interest  by 
reason  of  damage  to  the  mortgaged 
canal  owned  by  the  mortgagor.  The 
mortgagor  cannot  insist  upon  a  sale. 
The  bondholders  may  incumlier  the 
property  in  order  to  repair  it.  A  ma- 
jority of  the  bondholders  rule.  State 
V.  Brown,  73  Md.  484  (1891).  In 
Macon,  etc.  R.  R.  v.  Georgia,  etc. 
R.  R.,  63  Ga.  103  (1879),  the  trustee 
was   authorized   by    the   mortgage   to 


take  possession  and  then  to  sell  or  not 
to  sell,  as  he  might  deem  best. 

*  If  a  mortgage  contains  a  power 
of  sale  by  advertisement  at  public 
auction  for  cash  upon  the  request  of 
the  holder  or  holders  of  seventy-five 
per  cent,  in  amount  of  the  bonds  se- 
cured thereby,  that  remedy  is  cumu- 
lative, and  the  restriction  does  not 
operate  upon  the  right  to  foreclose  by 
bill  in  equity,  especially  when  in  a 
separate  clause  it  is  provided  that 
nothing  in  the  mortgage  contained 
shall  be  held  or  construed  to  prevent 
or  interfere  with  the  foreclosure  of 
the  instrument  by  any  court  of  compe- 
tent jurisdiction.  Morgan's,  etc.  Co. 
V.  Texas,  etc.  Ry.,  137  U.  S.  172 
(1890) ;  Central  T.  Co.  i-.  Texas,  etc. 
Ry.,  23  Fed.  Rep.  846  (1885) ;  Farm- 
ers' L.  &  T.  Co.  V.  Chicago,  etc.  Ry., 
27  Fed.  Rep.  146  (1886).  Even  though 
a  mortgage  provides  that  the  trustee 
shall  not  take  possession  until  six 
months  after  default,  yet  a  court  of 
equity  may  in  a  foreclosure  suit  ap- 
point a  receiver  before  the  six  months 
expire.  Blanton  v.  Kentucky,  etc.  Co., 
120  Fed.  Rep.  318  (1902);  aflf'd, 
149  Fed.  Rep.  31.  A  trustee  of  a 
pledge  of  stock  for  the  payment  of 
interest  on  certificates  issued  by  the  cor- 
poration may  on  default  file  a  bill  in 
equity  to  have  the  stock  sold,  even 
though  the  trust  agreement  provides 
for  another  remedv.  Land,  etc.  Co. 
I'.  Asphalt  Co.,  121  Fed.  Rep.  192 
(1903).  Powers  of  sequestration  and 
sale  given  to  the  trustee  are  cumu- 
lative remedies  of  the  courts.  When 
a  bondholder,  on  refusal  of  the  trus- 
tee to  act,  prosecutes  a  suit  in  his 
own  name  for  the  payment  of  overdue 
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by  the  trustee  is  void  and  does  not  prevent  a  suit  in  equity  to  foreclose.^ 
But  a  provision  in  a  mortgage  authorizing  trustees  to  sell  without  judi- 


interest  by  the  foreclosure  of  the 
mortgage,  he  is  restricted  to  the  usual 
remedies  of  the  court  appropriate  to 
the  purpose.  McFadden  v.  May's 
Landing,  etc.  R.  R.,  49  N.  J.  Eq.  176 
(1891).  A  provision  that  the  trus- 
tee may  sell  after  notice  to  the  com- 
pany does  not  require  notice  to  be 
given  before  commencing  foreclosure 
suit.  Alabama,  etc.  Mfg.  Co.  v.  Rob- 
inson, 56  Fed.  Rep.  690  (1893).  The 
right  given  by  mortgage  to  take  pos- 
session of  the  road,  or  to  sell  it,  does 
not  prevent  the  trustee's  foreclosing, 
and  asking  for  the  appointment  of  a 
receiver  without  any  action  of  the 
bondholders.  Phinizy  v.  Augusta,  etc. 
R.  R.,  56  Fed.  Rep.  273  (1893).  The 
clause  authorizing  the  trustee  to  take 
possession  and  to  foreclose  by  a  sale 
upon  the  request  of  one  third  in  value 
of  the  bondholders  is  a  cumulative, 
i.e.  an  additional,  remedy.  It  is  "not 
exclusive  of  the  rights  and  remedies 
given  by  the  law  to  mortgagees,  in 
case  of  default  in  payment  of  the 
mortgage  debt  according  to  the  terms 
of  the  mortgage."  Dow  v.  Memphis, 
etc.  R.  R.,  20  Fed.  Rep.  260  (1884). 
The  power  given  by  a  mortgage  to 
the  trustees  to  sell  "if,  after  notice 
is  served  on  the  president  of  said  com- 
pany, the  same  shall  remain  unpaid 
for  six  months  after  such  default," 
does  not  prevent  foreclosure  by  suit 
without  such  notice.  Robinson  v.  Ala- 
bama, etc.  Mfg.  Co.,  48  Fed.  Rep.  12 
(1891).  "The  insertion  of  a  power 
of  sale  in  a  deed  of  mortgage  neither 
deprives  the  mortgagee  of  his  right 
to  strict  foreclosure,  where  such  right 
would  otherwise  exist,  nor  prevents  a 
court  of  equity  from  foreclosing  by  a 
sale  made  under  its  direction  in  cases 
where  it  finds  a  strict  foreclosure  is 
not  matter  of  absolute  right  on  the 
part  of  the  mortgagee,  and  a  strict 
foreclosure  would  be  inequitable." 
Hall  V.  Sullivan  R.  R.,  11  Fed.  Cas. 
257   (1857).     The  mere  presence  of  a 


power  of  sale  contained  in  a  mort- 
gage does  not  exclude  other  modes  for 
foreclosure  provided  by  law,  but  it 
is  in  addition  to  them.  Farmers'  L. 
&  T.  Co.  V.  Bankers',  etc.  Tel.  Co.,  44 
Hun,  400  (1887).  In  Central  Trust 
Co.  V.  New  York,  etc.  R.  R.,  33  Hun, 
513  (1884),  the  defendant,  a  railroad 
company,  executed  a  mortgage  upon 
its  road  to  the  plaintiff  as  trustee,  to 
secure  the  payment  of  bonds  issued 
by  it.  The  mortgage  provided,  among 
other  things,  that  if  the  company 
should  make  default  in  the  payment 
of  the  principal  moneys  secured  by 
the  bonds,  or  any  part  thereof,  "or 
in  the  due  and  punctual  payment  of 
the  interest,  or  any  part  thereof,  from 
time  to  time  accruing  and  payable 
upon  such  bonds,  or  any  of  them,  at 
the  time  and  in  the  manner  provided 
for  payment  of  such  principal  or  in- 
terest," and  if  such  default  should 
continue  for  twelve  months,  then  the 
trustee  might  enter  into  and  take  pos- 
session of  the  road,  and  might  sell 
the  same  upon  giving  three  months' 
notice  of  the  time  and  place  of  sale. 
Another  provision  of  the  mortgage  au- 
thorized the  company  to  remain  in 
the  possession  of  the  road  until  some 
default  had  been  made  in  payment 
of  the  principal  and  interest.  Held, 
that  the  provision  authorizing  the  en- 
try and  sale  by  the  trustee,  upon  the 
expiration  of  twelve  months  after  the 
default  of  the  company  in  paying  the 
principal  or  interest,  did  not  prevent 
the  trustee  from  at  once  bringing  an 
action  to  foreclose  the  mortgage,  to 
collect  any  installment  of  interest  fall- 
ing due  under  the  terms  of  the  bonds 
as  soon  as  default  was  made  in  its 
payment.  A  provision  that  the  trus- 
tees, after  default,  should  sell  the  prop- 
erty upon  the  request  of  a  certain 
number  of  bondholders  is  no  bar  to 
a  bondholder's  suit  on  his  bonds. 
Philadelphia,  etc.  R.  R.  v.  Johnson, 
54  Pa.  St.  127  (1867).     Although  the 


1  Reinhardt  v.  Interstate,  etc.  Co.,  71  N.  J.  Eq.  70   (1906).     See  also  §  804, 
supra. 
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cial  proceedings  and  without  appraisement  is  valid,  and  no  request  of 
j    the  bondholders  need  be  had,  even  though  the  mortgage  authorized 
I     such  sale  upon  the  request  of  a  certain  proportion  of  the  bondholders 
or   without   such   request.^     The   bankruptcy   court   may   enjoin   the 
I    mortgagee  of  an  insolvent  corporation,  which  has  passed  into  bank- 
j    ruptcy,  from  selling  the  mortgaged  property,  under  the  power  of  sale 
given  by  the  mortgage.     The  trustee  in  bankruptcy  may  take  posses- 
sion of  the  property  or  refuse  to  do  so,  as  he  deems  best.'^ 

Sometimes  there  is  a  very  decided  advantage  in  having  the  trustee 
I  sell  rather  than  foreclose,  inasmuch  as  a  foreclosure  and  receiver  may 
subject  the  property  to  claims  for  old  supplies,  labor,  etc.,  which  the 
court  may  require  to  be  paid  as  a  condition  of  the  receivership.'  In 
Pennsylvania  at  an  early  day,  inasmuch  as  a  bill  in  equfty  to  foreclose 
I  a  mortgage  would  not  lie,  the  court  would  compel  the  trustee  to  sell 
under  the  power  of  sale.* 


mortgage  provides  that  upon  default 
the  trustee,  upon  the  request  of  one 
half  in  amount  of  the  bondholders, 
shall  take  possession  and  sell,  yet 
this  does  not  prevent  foreclosure,  and 
if  the  trustee  refuses  to  foreclose,  a 
bondholder  may  file  a  bill  to  compel 
him  to  take  possession  and  foreclose. 
The  trustee  may  foreclose  ^\nthout  a 
request,  although  there  can  be  a  sale 
only  on  request.  First  Nat.  Ins.  Co. 
V.  Salisbury,  130  Mass.  303  (1881); 
Alexander  v.  Central  R.  R.,  3  Dill.  487 
(1874);  s.  c,  1  Fed.  Cas.  363.  "The 
power  of  sale  in  a  mortgage  did  not 
exclude  the  right  of  foreclosure  by 
judicial  proceedings.  It  was  but  a 
cumulative  remedy."  Eaton,  etc. 
R.  R.  V.  Hunt,  20  Ind.  457  (1863). 
To  same  effect,  Williamson  v.  New 
Albany,  etc.  R.  R.,  1  Biss.  198  (1857) ; 
8.  c,  30  Fed.  Cas.  12.  After  foreclos- 
ure by  suit,  the  power  of  sale  given 
by  the  mortgage  to  the  trustee  cannot 
be  exercised  to  cut  off  the  lien  of  a 
judgment  creditor.  Avery  &  Sons  v. 
Texas,  etc.  Agency,  62  S.  W.  Rep.  793 
(Tex.  1901).  The  right  given  by  the 
mortgage  to  the  trustee  to  take  pos- 
session and  sell  does  not  prevent  fore- 
closure. Louis\alle,  etc.  R.  R.  v. 
Schmidt,  52  S.  W.  Rep.  835  (Ky.  1899). 

1  Etna,  etc.  Co.  v.  Marting,  etc.  Co., 
127  Fed.  Rep.  32  (1904). 

2  In  re  Jersey,  etc.  Co.,  138  Fed.  Rep. 
625  (1905). 


'  See  §  861,  infra.  Where  the  trus- 
tee sells  the  property  without  suit 
and  'without  applying  for  a  receiver, 
preferential  claims  are  cut  off.  Louis- 
ville, etc.  R.  R.  V.  Memphis  Gaslight 
Co.,  125  Fed.  Rep.  97  (1903),  holding 
also  that  the  principle  that  earnings 
obtained  by  the  use  of  supplies  and 
used  to  pay  interest  and  betterments 
may  be  repaid  out  of  the  money  re- 
alized on  a  foreclosure  sale,  does  not 
apply  to  a  gas  plant  and  certainly  does 
not  apply  where  the  trustees  sell  with- 
out suit  and  without  a  receiver,  and 
does  not  apply  where  a  bill  of  com- 
plaint filed  before  such  application 
does  not  set  forth  dates  and  amounts 
of  the  diversion  and  of  the  use  of  the 
coal  and  coke. 

*  The  trustee  of  the  mortgage,  being 
■within  the  jurisdiction  of  the  court, 
may  be  authorized  and  compelled  to 
sell  whatever  interest  of  the  company 
will  pass  under  his  sale  made  in  ac- 
cordance with  the  power  of  sale  con- 
tained in  the  mortgage,  although  a 
part  of  the  road  is  in  another  state. 
The  bill  in  this  case  was  filed  by  the 
trustee  and  a  bondholder.  McElrath  v. 
Pittsburgh,  etc.  R.  R.,  55  Pa.  St.  189 
(1867);  s.  c,  68  Pa.  St.  37.  See  §834, 
infra,  as  to  foreclosures  in  Pennsyl- 
vania. The  court  may  order  the 
trustees  to  exercise  the  power  of  sale 
given  to  them  by  the  mortgage. 
Youngman  v.  Elmira,  etc.  R.  R.,  65  Pa. 
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Where  there  are  two  or  more  trustees,  a  power  of  sale  cannot  be 
exercised  by  a  part  of  them.^ 

Under  certain  circumstances,  a  trustee  may  purchase  at  the  fore- 
closure sale  for  the  benefit  of  the  bondholders.  A  reorganization  of 
the  company  may  also  be  brought  about  for  the  benefit  of  the  bondhold- 
ers.    These  questions,  however,  are  discussed  elsewhere.^ 


c.  bondholders'  suits  to  foreclose  and  to  protect  or  enforce  their 

RIGHTS. 

§  825.  Bondholders  may  bring  suit  to  foreclose  where  the  trustee 
declines  to  do  so  after  default.  —  This  is  a  well-established  principle 
of  law.  It  is  the  duty  of  the  trustee  to  foreclose  where  a  default  has 
taken  place.  If,  however,  he  refuses  to  do  so,  the  law  does  not  require 
the  bondholders  to  remove  the  trustee  or  file  a  bill  to  compel  him  to 
act,  but  the  law  allows  the  bondholder  himself  to  file  a  bill  for  the  fore- 
closure of  the  mortgage.^    Where  the  two  trustees  of  a  mortgage  have 


St.  278  (1870).  Where  the  deed  in 
trust  makes  it  the  duty  of  the  trustees 
upon  default  to  take  possession  and  sell 
the  road,  and  they  decline  so  to  do,  the 
court  will  appoint  a  receiver.  Wilmer 
V.  Atlanta,  etc.  Ry.,  2  Woods,  409 
(1874) ;    s.  c,  30  Fed.  Cas.  73. 

1  Pennsylvania  Co.  v.  Bauerle,  143 
lU.  459  (1892). 

2  See  ch.  LII,  infra.  Where  a  trust 
deed  authorized  the  trustee  upon 
default  to  sell  the  pledged  bonds  at 
public  or  private  sale  and  to  become 
purchaser  itself,  the  pledgee  may 
purchase  for  itself,  even  though  it  is 
also  trustee  in  a  subsequent  trust 
deed.  Shepard,  etc.  Co.  v.  Hurd,  128 
N.  Y.  App.  Div.  28  (1908) ;  afif'd,  198 
N.  Y.  624. 

3  If  the  trustee  declines  to  foreclose, 
a  bondholder  may  do  so  and  make  him 
a  party  defendant.  Hotel  Co.  v.  Wade, 
97  U.  S.  13  (1877).  If  the  trustee 
"neglects  or  refuses  to  move,  any 
bondholder  may  proceed,  by  bill  filed 
in  behalf  of  himself  and  the  other 
members  of  the  class  of  creditors  to 
which  he  belongs,  to  compel  a  sale  of 
the  mortgaged  premises,  a  removal  of 
the  trustee,  or  such  other  reUef  as 
may  be  appropriate."  Commonwealth 
V.  Susquehanna,  etc.  R.  R.,  122  Pa.  St. 
306  (1888).  The  holder  of  an  unpaid 
coupon  may  foreclose  after  a  request 
to  the  trustee  to  foreclose  and  the  fail- 


ure of  the  latter  to  do  so.  No  offer  of 
indemnity  to  the  trustee  is  necessary 
if  the  trustee  does  not  demand  the 
same.  The  name  of  the  owners  of 
the  bonds  need  not  be  set  forth  if  un- 
known to  the  plaintiff.  Citizens'  Bank 
V.  Los  Angeles,  etc.  Co.,  131  Cal.  187 
(1900).  Where  the  corporation  re- 
fuses to  pay  the  interest  on  certain 
bonds  on  the  ground  that  they  were 
issued  for  property  concerning  which 
misrepresentations  were  made,  the 
court  wiU  not  foreclose  the  mortgage 
at  the  instance  of  such  bondholder,  un- 
less the  bondholder  first  brings  a  suit 
at  law  on  the  coupons  and  has  the 
question  of  fraud  determined.  Nashua, 
etc.  Bank  v.  Burlington,  etc.  Co.,  99 
Fed.  Rep.  14  (1900).  In  Campbell  v. 
Raih-oad  Co.,  1  Woods,  368  (1871); 
s.  c,  4  Fed.  Cas.  1178,  a  part  of  the 
bondholders  brought  suit  for  fore- 
closure, alleging  that  one  trustee  was 
in  Europe  and  the  other  refused  to 
act.  A  bondholder  may  sue  for  fore- 
closure, for  non-payment  of  interest 
when  the  mortgage  is  given  to  secure 
interest  as  well  as  principal.  Chicago, 
etc.  R.  R.  V.  Fosdiek,  106  U.  S.  47,  68 
(1882).  Although  the  mortgage  pro- 
vides that  upon  default  the  trustee, 
upon  the  request  of  one  half  in  amount 
of  the  bondholders,  shall  take  posses- 
sion and  sell,  yet  this  does  not  pre- 
vent  foreclosure,    and   if   the    trustee 
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discretionary  power  to  foreclose,  and  they  disagree,  a  bondholder  may 
foreclose.^ 

A  bondholder  may  commence  foreclosure  before  there  is  any  de- 
fault in  interest,  where  there  is  a  default  in  the  payment  of  taxes  and 
the  company  is  insolvent.^  A  bondholder  may  bring  such  a  suit  to 
foreclose,  even  though  he  bought  his  bonds  for  that  express  purpose.' 


refuses  to  foreclose,  a  bondholder  may 
file  a  bill  to  compel  him  to  take  pos- 
session and  foreclose.  First  Xat.  Ins. 
Co.  V.  Salisbury,  130  Mass.  303  (1881). 
Where  the  trustee  intends  to  sell  only 
such  part  of  the  railroad  as  is  -n-ithin 
one  state,  a  bondholder  may  file  a  bill 
to  compel  him  to  sell  the  whole  road 
at  one  time.  The  federal  court  has 
jurisdiction  over  the  entire  line.  Ran- 
dolph V.  Wilmington,  etc.  R.  R.,  11 
Phila.  502  (U.  S.  C.  C.  1876);  s.  c, 
20  Fed.  Cas.  264.  See  also  Mercantile 
T.  Co.  V.  Lamoille,  etc.  R.  R.,  16 
Blatchf.  324  (1870) ;  s.  c,  17  Fed.  Cas. 
25  ;  Hackensack  Water  Co.  v.  De  Kay, 
36  N.  J.  Eq.  548  (1883).  If  the 
trustees  are  officers  of  the  company, 
and  hence  have  adverse  interests,  any 
bondholder  may  file  a  bill  to  fore- 
close, making  the  trustees  parties  de- 
fendant. Webb  V.  Vermont,  etc.  R.  R., 
9  Fed.  Rep.  793 ;  s.  c,  20  Blatchf.  218 
(1881).  Where  the  trustees'  foreclos- 
ure is  collusive  and  brought  for  the 
purpose  of  pajnng  off  bonds  pajing  a 
high  rate  of  interest,  a  bondholder 
may  stop  it  by  bujnng  all  bonds  which 
desire  the  foreclosure.  Tillinghast  r. 
Troy,  etc.  R.  R.,  48  Hun,  420  (1888) ; 
aff'd,  121  N.  Y.  649.  A  bondholder 
may  bring  suit  to  foreclose  where  the 
mortgage  was  made  to  the  indixidual, 
not  as  trustee,  but  as  an  indi\idual, 
who  first  took  the  bonds,  and  a  re- 
quest to  sue  need  not  be  made  to  him. 
Mason  v.  York,  etc.  R.  R.,  52  Me.  82, 
107  (1861),  holding  also  that  all  the 
bondholders  need  not  be  joined.  If 
bonds  are  owned  by  two  or  more 
jointly,  one  of  them  cannot  bring  a 
bondholder's  suit  unless  the  other 
joint  owners  join.  Messcha^rt  v.  Ken- 
nedy, 4  McCrary,  133  (1882) ;  s.  c, 
13  Fed.  Rep.  242.  In  Galveston  R.  R. 
V.  Cowdrey,  11  Wall.  459  (1870),  fore- 
elosiire  by  bondholders  was  sustained 
because     the     trustees     were     dead. 


Bonds  issued  in  Wisconsin  in  pledge 
for  a  debt  of  the  company,  with  the 
stipulation  that  they  should  be  ac- 
counted for  for  at  least  seventy-five 
cents  on  the  dollar,  are  void  under 
the  statutes,  and  the  pledgor  cannot 
maintain  a  bill  in  equity  to  enforce 
their  lien  by  reason  of  the  bonds. 
Pfister  V.  Milwaukee  Electric  R\-.,  83 
Wis.  86  (1892).  A  bondholder  may 
join  in  his  suit  to  foreclose  a  cause  of 
action  in  which  he  claims  bonds  held 
by  others.  Hale  v.  Nashua,  etc.  R.  R., 
60  N.  H.  333  (1880).  Even  though  a 
mortgage  pro\'ides  that  a  suit  to  fore- 
close may  be  brought  by  the  trustee, 
yet  if  the  trustee  unreasonably  re- 
fuses to  foreclose,  a  bondholder  or  a 
coupon-holder  may  maintain  a  suit. 
Schultze  v.  Van  Doren,  64  N.  J.  Eq. 
465  (1902). 

'  Farmers',  etc.  Co.  v.  Lake  Street, 
etc.  R.  R.  Co.,  122  Fed.  Rep.  914 
(1903). 

2  The  trustees  were  made  defend- 
ants, and  a  request  to  them  to  fore- 
close was  alleged.  A  receiver  was  ap- 
pointed. Putnam  v.  Jacksonville,  etc. 
Ry.,  61  Fed.  Rep.  440  (1893).  An 
owner  of  five  bonds  may  file  a  bill 
alleging  the  inability  of  the  railroad 
to  pay  the  next  coupons  and  other 
pressing  debts,  the  dangers  of  attach- 
ments and  the  stoppage  of  business 
and  the  disruption  of  the  railroad,  and 
ask  for  and  obtain  a  receiver,  when 
it  is  clear  that  a  receivership  is  in- 
evitable. Brassev  v.  New  York,  etc. 
R.  R.,  19  Fed.  Rep.  663  (1884). 

'  A  bondholder's  foreclosure  is  valid, 
even  though  he  purchased  the  bonds 
at  the  instigation  of  certain  interests 
hostile  to  the  railroad,  and  even 
though  he  expects  those  interests  to 
protect  him  from  loss.  If  he  o\\Tis  the 
bonds  himself,  this  is  sufficient.  Mc- 
Fadden  i'.  May's  Landing,  etc.  R.  R., 
49   N.   J.    Eq.    176    (1891).     A   bond- 
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The  holder  of  past-due  coupons  has  the  same  right  to  foreclose  that  a 
bondholder  has.  In  fact,  it  usually  is  on  past-due  coupons  that  the 
suit  is  commenced.^  A  pledgee  of  bonds  may  bring  suit  for  foreclosure 
the  same  as  the  pledgor  might  do.-  In  regard  to  costs  and  disburse- 
ments, one  person  suing  for  the  benefit  of  himself  and  others  is  entitled 
to  reimbursements  if  he  succeeds,  but  to  no  contribution  if  he  fails  in 
the  suit.^  The  right  of  bondholders  to  appeal  from  the  decision  of  the 
court  is  considered  elsewhere.^ 

§  826.  Such  a  suit,  however,  cannot  be  maintained  unless  the 
trustee  has  first  been  requested  to  bring  it  —  The  suit  is  for  the  bene- 
fit of  all  bondholders  —  Parties  plaintiff  and  defendant  in  such 
a  suit.  —  The  proper  person  to  foreclose  is  the  trustee  to  whom  the 
deed  of  trust  runs.  Unless  he  refuses  or  neglects  to  perform  his  duty, 
his  cestuis  que  trust,  the  bondholders,  have  no  standing  in  court. 
Hence  the  bondholder  must  in  good  faith  place  the  matter  before  the 
trustee  and  ask  liim  to  commence  suit.  If  the  trustee  then  refuse  or 
decline  to  do  so  the  bondholder  may  sue.  But  the  bondholder  in  his 
bill  of  complaint  must  allege  the  request  to  the  trustee  and  the  refusal 
or  neglect  of  the  trustee  to  act.^     A  bondholder  may  foreclose  when  the 


holder  may  foreclose  if  the  trustee 
refuses  to  do  so  after  default,  and 
it  is  immaterial  what  the  modve  of 
the  bondholder  is.  Louis^-ille,  etc. 
R.  R.  V.  Schmidt,  52  S.  W.  Rep.  835 
(Ky.  1899).     See  also  §  736,  supra. 

1  See  §  836,  infra. 

~  Parties  holding  bonds  as  collateral 
seeiirity  may  foreclose,  the  same  as 
owners  of  bonds.  Chicago,  etc.  Land 
Co.  V.  Peck,  112  111.  408,  439  (1885); 
McCurdy's  Appeal,  65  Pa.  St.  290 
(1870) ;  Morton  v.  New  Orleans,  etc. 
Ry.,  79  Ala.  590  (1885);  Gilman  v. 
New  Orleans,  etc.  R.  R.,  72  Ala.  566 
(1882) ;  Jesup  r.  City  Bank,  14  Wis. 
331  (1861),  where  the  corporation 
itself  was  the  pledgor.  Where  the 
pledgees  of  bonds  join  ^\'ith  the  trustee 
in  foreclosure,  the  pledgor  must  be 
joined.  Ackerson  v.  Lodi,  etc.  R.  R., 
28  N.  J.  Eq.  542  (1877). 

^Hobbs  V.  McLean,  117  U.  S.  567 
(1886).     See  also  §  879,  infra. 

*  See  §  849,  infra. 

^  Quoted  and  approved  in  Virginia, 
etc.  Co.  V.  Fisher,  104  Va.  121  (1905). 
Request  to  the  trustee  to  foreclose  is 
first  necessary.  General  Elec.  Co.  v.  La 
Grande,  etc.  Elec.  Co.,  87  Fed.  Rep. 
590    (1898).      A    bondholder    cannot 


sue  until  he  has  requested  the  trustee 
to  sue  and  the  latter  has  refused. 
State  V.  Barnett,  149  S.  W.  Rep.  311 
(Mo.  1912).  A  request  to  the  trus- 
tees to  bring  suit  is  necessary,  and 
is  not  excused  by  the  fact  that  the 
trustees  are  joined  as  complainants 
with  the  complaining  bondholder. 
Consol,  etc.  Co.  v.  Citv  of  San  Diego, 
92  Fed.  Rep.  759  (1899).  The  bond- 
holder '  must  allege  and  prove  a  re- 
quest to  the  trustee  to  bring  the  suit. 
Morgan  i'.  Kansas,  etc.  Ry.,  15  Fed. 
Rep.  55  (1882).  The  case  Da^-ies 
V.  Xew  York  Concert  Co.,  41  Hun,  492 
(1886),  was  the  ordinary  case  of  a 
foreclosure  suit  instituted  by  a  bond- 
holder upon  the  refusal  of  the  trustee 
to  institute  the  suit.  The  court,  how- 
ever, held  that  the  bondholder's  suit 
would  not  lie,  inasmuch  as  the  right 
to  foreclose  had  not  yet  accrued,  and 
inasmuch  as  the  request  to  the  trustee 
did  not  specifically  state  the  failure  of 
the  mortgagor  to  pay  taxes,  one  of  the 
grounds  upon  which  the  suit  for  fore- 
closm-e  was  instituted.  In  Weetjen  v. 
Vibbard,  5  Hun,  265  (1875),  a  bond- 
holder's suit  to  restrain  two  of  the 
three  trustees  from  a  breach  of  trust 
failed  because  no  request  to  bring  the 
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trustee  has  gone  abroad  and  is  credibly  reported  to  be  insane.  It  is 
not  necessary  to  prove  a  request  to  him  to  foreclose,  nor  is  it  necessary 
to  have  a  new  trustee  appointed.^  A  holder  of  mortgage  bonds  may  file 
a  bill  for  foreclosure,  without  such  request  to  the  trustee,  where  he  al- 
leges that  the  trustee  has  committed  a  breach  of  trust  and  has  abandoned 
the  trust.^  Where  the  trustee  is  antagonistic,  being  interested  in  a 
second  mortgage,  a  bondholder  need  not  request  it  to  foreclose  before 
foreclosing  himself,  even  though  the  mortgage  provides  for  such  re- 
quest.^ Such  a  suit  brought  by  a  bondholder  must  be  for  himself  and 
all  other  bondholders.'*    A  suit,  howe\er,  brought  by  a  bondholder  in 

suit  had  been  made  to  the  third  trus-    until  after  the  refusal  of  the  trustee 


tee.  If  the  trustee  has  commenced 
foreclosure,  and  all  but  one  of  the  bond- 
holders propose  to  enter  a  decree 
avoiding  foreclosure  and  providing  for 
a  reorganization,  that  bondholder  may 
insist  upon  a  foreclosure,  but  he  can- 
not bring  a  separate  suit  for  that  pur- 
pose. Stern  v.  Wisconsin  Cent.  R.  R., 
1  Fed.  Rep.  .555  (1880).  That  a  bond- 
holder may  foreclose  after  a  request  to 
the  trustee,  see  also  Wilmer  v.  Atlanta, 
etc.  R.  R.,  2  Woods,  409  (1875) ;  s.  c, 
30  Fed.  Cas.  73;  Galveston  R.  R.  v. 
Cowdrey,  11  W^all.  459  (1870),  where 
the  trustees  were  dead  and  the  bond- 
holders sued  :  Western  R.  R.  v.  Nolan, 
48  N.  Y.  513  (1872),  where  the  suit 
of  the  cestui  que  trxist  to  set  aside  a 
tax  failed  because  no  request  to  the 
trustees  had  been  made  and  the  lat- 
ter had  not  been  made  co-defendants. 
Bondholders  may  foreclose  where  the 
trustee  has  become  the  assignee  of  all 
the  corporate  property  and  hence  has 
interests  adverse  to  the  bondholders. 
American,  etc.  Co.  v.  Kentucky,  etc. 
Co.,  51  Fed.  Rep.  826  (1892).  A  single 
bondholder  may  foreclose  for  his  in- 
terest where  the  trustees  refuse  to 
proceed,  even  though  the  mortgage 
provides  that  the  trustee  shall  fore- 
close upon  the  request  of  a  majority 
of  the  bondholders  in  amount.  Beek- 
man  v.  Hudson,  etc.  Ry.,  35  Fed.  Rep. 
3  (1888).  A  bondholder  may  fore- 
close if  a  mortgagee  unreasonably 
neglects  or  refuses  to  do  so.  A  pro- 
vision in  the  mortgage  that  no  pro- 
ceedings at  law'  or  in  equity  shall  be 
taken  by  any  bondholder  secured 
thereby,  to  foreclose  the  equity  of  re- 
demption independently  of  the  trustee. 


to  comply  with  a  requisition  first  made 
upon  him  by  the  holders  of  a  certain 
percentage  of  the  bonds  secured  by 
such  mortgage,  is  reasonable  and 
valid.  Whore  such  pro\ision  exists,  a 
single  bondholder  cannot  commence 
suit  to  foreclose.  Seibert  v.  Min- 
neapolis, etc.  Rv.,  52  Minn.  148 
(1893) ;  s.  c,  58  Minn.  39.  Cf.  §  804, 
supra.  No  request  need  be  made  to 
trustees  to  whom  property  has  been 
conveyed  for  the  benefit  of  creditors 
^vithout  any  right  to  foreclose.  Tomp>- 
kins  Co.  V.  Catawaba  Mills,  82  Fed. 
Rep.  780  (1897). 

'  Etthnger  v.  Persian  Rug,  etc.  Co., 
142  N.  Y.  189  (1894). 

2  Belknap,  etc.  Bank  v.  Lamar,  etc. 
Co.,  28  Colo.  326  (1901) ;  s.  c,  28  Colo. 
344. 

^  Cochran  v.  Pittsburg,  etc.  R.  R., 
150  Fed.  Rep.  682  (1907). 

*  A  bondholder  who  forecloses  does 
so  for  the  benefit  of  all  the  bondhold- 
ers and  not  of  himself  alone.  Hacken- 
saek  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq.  548  (1883).  The  holder  of  any 
one  of  a  series  of  bonds  secured  by  a 
mortgage  made  to  trustees  may,  on 
refusal  of  the  trustees  so  to  do,  main- 
tain a  suit  for  the  foreclosure  of  the 
mortgage  for  default  in  the  payment 
of  interest.  Such  suit  ordinarily 
should  be  brought  by  the  bondholder 
in  behalf  of  himself  and  all  other 
bondholders,  but  an  averment  to  this 
effect  is  unnecessary  when  default  has 
been  made  only  on  the  bonds  held  by 
complainant.  McFadden  v.  May's 
Landing,  etc.  R.  R.,  49  N.  J.  Eq.  176 
(1891).  A  bondholder  may  foreclose, 
but  he  does  so  for  the  benefit  of  all 
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behalf  of  hiDiself  and  other  bondholders  who  may  choose  to  join  with 
him  does  not  make  the  judgment  binding  on  those  who  do  not  join.^ 
Where  a  request  to  the  trustee  to  foreclose  with  indemnity  is  first  re- 
quired, a  bondholder  must  show  that  he  offered  indemnity,  or  that 
some  excuse  existed,  before  he  sues  for  foreclosure.^  It  is  not  necessary 
to  make  all  the  bondholders  parties  to  the  suit.^  The  other  bondholders, 
however,  may  at  any  time,  upon  proper  application,  become  parties 
to  the  suit.^  Where  a  bondholder  is  foreclosing,  an  offer  of  the  defendant 
to  pay  his  bonds  and  the  costs  to  date,  upon  the  assignment  of  his 
bonds  to  the  defendant,  should  be  made  to  the  owner  of  the  bonds  and 
not  to  the  attorney.^ 

Although  one  bondholder  brings  suit  to  foreclose  in  behalf  of  all 
bondholders,  yet  he  will  not  be  allowed  to  obtain  any  advantage  over 
them.  He  must  see  that  the  sale  is  conducted  fairly  and  that  ail  are 
treated  alike.^  Where  a  bondholder  forecloses,  and  by  collusion  bu}'s 
in  the  property  at  an  inadequate  price,  he  may  be  held  liable  for  the 
value  of  the  property.^ 

The  trustee  himself  is  a  necessary  party  defendant.  Otherwise  the 
trustee  might  bring  another  suit  and  the  first  suit  be  of  no  avail.  An- 
other reason  for  this  rule  is  that  all  the  bondholders  are  bound  if  the 
trustee  is  made  a  party  defendant.^ 


bondholders,  and  they  may  come  in 
as  dependants  or  petitioners.  Martin 
V.  Somerville,  etc.  Co.,  16  Fed.  Cas. 
903  (1856). 

1  Wabash  R.  R.  v.  Adelbert  College, 
208  U.  S.  38  (1908).     Cf.  §  748,  supra. 

2  Faltnouth,  etc.  Bank  v.  Cape,  etc. 
Co.,  166  Mass.  550  (1896). 

3  Wilmer  v.  Atlanta,  etc.  Ry.,  2 
Woods,  447  (1875) ;  s.  c,  30  Fed.  Cas. 
73.  InCarpenterj'.  Canal  Co.,  35  Ohio 
St.  307  (1880),  a  foreclosure  by  a  part 
of  the  bondholders  in  behalf  of  all 
was  held  to  bind  the  other  bondhold- 
ers. The  other  bondholders  may,  how- 
ever, be  made  defendants  in  the  suit. 
Hotel  Co.  V.  Wade,  97  U.  S.  13  (1877). 

*  New  Orleans,  etc.  Ry.  v.  Parker, 
143  U.  S.  42  (1892) ;  First  Nat.  Ins. 
Co.  V.  Salisbury,  130  Mass.  303  (1881). 
In  Vermont,  in  a  suit  of  foreclosure 
brought  by  bondholders,  other  bond- 
holders may  come  in  at  any  time, 
even  after  the  case  has  gone  to  the 
upper  court  on  appeal.  Re  Chickering, 
56  Vt.  82  (1883). 

^  Whittaker  v.  Belvidere,  etc.  Co.,  55 
N.  J.  Eq.  674  (1897). 


®  A  bondholder  cannot  by  foreclos- 
ure obtain  any  advantage  over  other 
bondholders  who  are  secured  by  the 
same  mortgage.  He  must  allow  other 
bondholders  to  intervene,  and  must 
protect  them  equally  in  the  decree. 
New  Orleans,  etc.  Rv.  v.  Parker,  143 
U.  S._42  (1892),  holding  that  a  decree 
ordering  a  sale  for  the  sole  benefit  of 
a  few  bondholders  was  invalid.  To 
same  effect,  Jackson  v.  Ludeling,  21 
Wall.  616  (1874) ;  s.  c,  99  U.  S.  513 
(1878) ;  New  Orleans  R.  R.  v.  Morgan, 
10  Wall.  256  (1869). 

^  Ettlinger  v.  Persian,  etc.  Co.,  66 
Hun,  94  (1892) ;   aff'd,  142  N.  Y.  189. 

^  In  a  suit  by  the  bondholders  for 
an  accounting  and  foreclosure,  the 
trustees  of  the  deed  of  trust  are  nec- 
essary parties  defendant.  Mercantile 
T.  Co.  V.  Portland,  etc.  R.  R..  10  Fed. 
Rep.  604  (1882).  In  a  bondholder's 
suit  to  compel  the  corporation  to  ap- 
ply its  earnings  to  the  payment  of 
the  bonds,  the  trustee  of  the  deed  of 
trust  is  a  necessary  party.  Barry  v. 
Missouri,  etc.  Ry.,  22  Fed.  Rep.  631 
(1884).     In    a    bondholder's    suit    the 
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If  the  trustee  at  any  time  prefers  to  take  up  the  suit  and  carry  it 
on,  he  may  make  an  appHcation  for  that  purpose.  Thereupon  and 
thereafter  the  trustee  controls  the  conduct  of  the  case.  So,  also,  where 
the  trustee  files  a  bill  of  foreclosure,  after  a  bondholder  has  filed  such 
a  bill,  the  court  will  consolidate  the  two  and  allow  the  trustee  to  con- 
trol the  case.^ 

V  §  827.  Bondholders  may  foreclose  in  the  federal  courts  if  the 
requisite  diverse  citizenship  exists.  —  Such  is  the  established  rule, 
and  it  is  an  important  one.-     In  these  days  nearly  all  important  rail- 


trustee  is  a  proper  party  defendant. 
Massachusetts    Mut.    L.    Ins.    Co.    v. 
Chicago,  etc.  R.  R.,  13  Fed.  Rep.  8.57 
(1882).     A     non-resident     trustee     is 
not  a  necessary  party  to  a  bondhold- 
er's suit,  where  the  other  four  trustees 
of  the  deed  in  trust  have  been  served. 
Stewart  v.  Chesapeake,  etc.  Co.,  1  Fed. 
Rep.  301  (1880).     In  Hale  r.  Nashua, 
etc.  R.  R.,  60  N.  H.  333  (1880),  bond- 
holders brought  the  suit  to  foreclose, 
two  of  the  three  trustees  being  in  col- 
lusion  with    the    corporation    to    the 
injury  of  the  bondholders.     The  court 
ordered   the  appointment  of   two  new 
trustees  and  the  bringing  them  in  as 
parties.     The  trustee  having  ol)tained 
judgment  the  bonds  are  merged  in  the 
judgment.     Stevens  r.  Union  T.  Co., 
57  Hun,  498  (1890),  the  court  holding 
also  that  a  foreclosure  obtained  by  a 
bondholder   who   does   not   make    the 
trustee    a    party    defendant    does    not 
bind  the  trustee  or  other  bondholders, 
and  receiver's  certificates,  allowances, 
etc.,  in  such  an  action  fall,  and   that 
laches  is  no  bar  unless  the  facts  were 
fully  known.     But  in  an  action  by  an 
income  bondholder  to  compel  the  cor- 
poration  to  ascertain  the  amount  of 
income  as  required  by  the  terms  of  the 
mortgage,    the   trustee   is   not   a   nec- 
essarv   partv.     Spies   v.   Chicago,   etc. 
R.   R.,  30  Fed.   Rep.  397   (1887).     A 
bondholder  may  foreclose  and  should 
make  the  trustee  a  party  defendant. 
First  Nat.  Bank  v.  Radford  Trust  Co., 
80  Fed.   Rep.   5G9   (1897).     In  Te.xas 
a   bondholder    may  foreclose    without 
joining  the  trustee  as  a  party  defend- 
ant.    Hammond    v.    Tarver,    89    Tex. 
290  (1896). 

'  Trustees  who  are  admitted  as  par- 
ties in  a  bondholder's  suit  to  foreclose 


control  the  case  thereafter.  Richards 
V.  Chesapeake,  etc.  R.  R.,  1  Hughes, 
28  (1876);  s.  c.  20  Fed.  Cas.  092. 
The  trustee  may  file  a  bill  to  fore- 
close after  the  bondholder's  bill  is 
filed,  and  then  the  two  suits  will  be 
consolidated  and  the  trustee  controls 
the  case.  Farmers'  L.  &  T.  Co.  v.  Cen- 
tral R.  R..  4  Dill.  .533  (1877);  s.  c,  8 
Fed.  Cas.  1037. 

-  If  the  trustees  decline  to  act.  then 
the  bondholders  may  bring  suit.  They 
may  sue  in  the  federal  court  if  they 
are  citizens  of  states  other  than  the 
states  wherein  the  trustees  and  corpo- 
ration are  citizens.  If  one  of  the  com- 
plainants is  a  citizen  of  the  same 
state  as  any  defendant,  the  bill  may 
be  dismissed  as  to  him  and  proceed  as 
to  the  others.  Nebraska,  etc.  Nat. 
Bank  v.  Nebraska,  etc.  Co.,  14  Fed. 
Rep.  763  (1883).  A  mortgagee  may 
foreclose  in  the  federal  court,  al- 
though neither  he  nor  the  mortgagor 
resides  in  the  district  where  the  prop- 
erty is  and  the  suit  is  brought.  Wheel- 
wright V.  St.  Louis,  etc.  Co.,  50  Fed. 
Rep.  709  (1892).  Although  the  trus- 
tees of  the  deed  of  trust  in  a  suit 
brought  by  the  bondholders  are  made 
defendants,  the  federal  court  is  not 
ousted  of  jurisdiction  by  reason  of  the 
fact  that  the  complaii^ants  and  the 
trustees  are  citizens  of  the  same  state. 
They  are  merely  nominal  parties. 
Barry  v.  Missouri,  etc.  Ry.,  27  Fed. 
Rep.  1  (1886).  Where  the  trustee 
files  a  bill  in  the  federal  court  and 
the  court  has  no  jurisdiction,  the 
trustee  may  be  charged  personally 
with  costs.  Tug  River,  etc.  Co.  v. 
Brigel,  70  Fed.  Rep.  047  (1895).  A 
bondholder  cannot  maintain  a  suit  in 
the  United  States  court  to  cancel  and 
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road  foreclosures  are  brought  in  the  federal  courts.  This  is  done  in 
order  to  include  the  whole  road,  where  it  runs  into  several  states ;  also 
to  obtain  one  receiver  only ;  also  to  secure  a  decision  free  from  prej- 
udice or  local  influence ;  and  also  to  obtain  the  benefit  of  the  established 
tendency  of  the  federal  courts  to  uphold  and  enforce  bonds  instead  of 
allowing  a  repudiation  thereof.  Hence,  a  bondholder  who  brings  a 
foreclosure  suit  generally  brings  it  in  the  federal  court  if  possible.^ 
It  has  been  held  that  all  the  bondholders  who  come  into  the  suit  must 
be  citizens  of  states  other  than  that  of  the  defendants.^  But  even 
though  the  trustee  comes  into  a  bondholder's  suit  and  takes  his  place, 
this  does  not  change  the  parties  to  the  extent  of  defeating  the  juris- 
diction of  the  federal  court.^  Jurisdiction  in  the  federal  court  in  a  fore- 
closure case  cannot  be  obtained  by  a  non-resident  bondholder  bringing 
suit,  and  making  both  the  mortgagor  and  the  trustee  of  the  mortgage 
parties  defendant,  the  trustee  having  refused  to  foreclose,  where  both 
of  such  defendants  reside  in  the  same  state,**  unless  the  foreclosing  bond- 


avoid  mortgages  where  his  proportion- 
ate interest  is  less  than  $2,000.  Cow- 
ell  V.  City,  etc.  Co.,  121  Fed.  Rep. 
53  (1903). 

1  Bondholders  residing  in  another 
state  may  institute  the  foreclosure 
suit  in  the  federal  court.  All  the  bond- 
holders, however,  will  be  allowed  to 
participate  in  the  amount  realized  by 
the  foreclosure.  Jackson,  etc.  Co.  v. 
Burlington,  etc.  R.  R.,  29  Fed.  Rep. 
474  (1887).  Although  the  mortgage 
has  been  foreclosed  and  the  property 
sold  to  the  trustees,  who  then  lease  it, 
in  a  suit  brought  by  the  trustees  to 
enforce  the  lease  the  trustees  are 
necessary  and  not  merely  nominal  par- 
ties, the  funds  in  their  hands  not  yet 
having  been  distributed,  even  though 
a  corporation  has  been  formed  to  take 
over  the  property  from  the  trustees. 
Knapp  V.  Railroad  Co.,  20  Wall.  117 
(1873).  In  Hotel  Co.  v.  Wade,  97  U.  S. 
13  (1877),  Pennsylvania  and  Ohio 
bondholders  foreclosed  a  mortgage  on 
Nebraska  hotel  property.  In  a  suit  by 
trustees  to  foreclose,  they  cannot  sue 
in  the  federal  court  if  one  of  them  is 
a  citizen  of  the  same  state  as  the 
mortgagor,  even  though  the  bondhold- 
ers are  residents  of  other  states.  Coal 
Co.  V.  Blatchford,  11  Wall.  172  (1870). 
A  bondholder  may  sue  to  foreclose  the 
mortgage  securing  his  bonds,  although 
the  trustees  have  already  commenced 


an  action   in   a   state   court   for   such 
foreclosure.     See  §  839,  infra. 

2  In  Mangels  v.  Donau,  etc.  Co.,  53 
Fed.  Rep.  513  (1892),  a  bondholder 
brought  suit  to  foreclose  the  mort- 
gage. Other  bondholders  intervened 
and  were  joined  as  parties  plaintiff. 
The  federal  court  dismissed  the  case 
on  the  ground  that,  although  the 
original  plaintiff  was  a  citizen  of  an- 
other state,  some  of  the  other  bond- 
holders were  citizens  of  the  same 
state  as  the  defendant.  Cf.  §  734, 
supra. 

3  Benson  v.  City  of  San  Diego,  100 
Fed.  Rep.  158  (1900). 

*  Shipp  V.  Williams,  62  Fed.  Rep.  4 
(1894).  Where  the  mortgagor  and  the 
trustee  of  the  mortgage  are  citizens  of 
the  same  state  a  non-resident  bene- 
ficiary of  the  mortgage  cannot  main- 
tain a  suit  in  the  federal  court  to  fore- 
close making  the  mortgagor  and 
trustee  parties  defendant.  Allen- 
West,  etc.  Co.  V.  Brashear,  176  Fed. 
Rep.  119  (1910).  As  to  whether 
jurisdiction  can  be  obtained  by  failure 
of  the  defendants  to  object,  see  Central 
Trust  Co.  v.  McGeorge,  151  U.  S.  129 
(1894).  A  bondholder  may  bring  suit 
in  the  federal  court,  making  the  trustee 
a  party,  although  the  trustee  is  a  citizen 
of  the  same  state  as  other  defendants. 
Reinach  t'.  Atlantic,  etc.  R.  R.,  58  Fed. 
Rep.  33  (1878). 
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holder  has  interests  hostile  to  those  of  other  bondholders.^  The  only 
necessary  parties  to  the  foreclosure  are  the  mortgagor  and  the  mort- 
gagee. If  judgment  creditors  who  are  citizens  of  the  same  state  as  the 
complainant  are  joined  as  defendants  in  the  bill,  the  complainant  may 
drop  them  out  of  the  suit  by  amendment,  and  by  such  amendment 
the  jurisdiction  of  the  federal  court  is  maintained.  The  fact  that  after 
the  filing  of  the  bill  one  of  the  complainants  becomes  a  citizen  of  the 
state  wherein  the  defendant  resides  does  not  destroy  the  jurisdiction.^ 
Where  the  federal  court  has  jurisdiction  in  a  foreclosure  suit  and  takes 
possession  of  the  property,  this  possession  draws  to  the  court  "  the  right 
to  decide  upon  conflicting  claims  to  the  ultimate  possession  and  control 
of  the  property,  to  marshal  all  liens  upon  it,  and  to  enforce  them."  ^ 
Where  a  general  creditor  commences  suit  in  the  federal  court  and  a 
receiver  is  appointed,  and  then  the  trustee  of  a  mortgage  intervenes 
and  files  a  cross-bill  to  foreclose,  the  court  may  decree  foreclosure,  al- 
though the  mortgagor  and  mortgagee  are  citizens  of  the  same  state.* 
Occasionally  it  is  possible  to  remove  the  case  from  the  state  to  the  federal 
courts  under  some  one  of  the  acts  of  Congress  allowing  removal.^    The 


1  First  Nat.  Bank  of  Chattanooga  v. 
Radford  T.  Co.,  80  Fed.  Rep.  5(39 
(1897). 

2  Tug,  etc.  Co.  V.  Brigel,  86  Fed. 
Rep.  818  (1898). 

3  Carey  v.  Houston,  etc.  Ry.,  161 
U.  S.  115,  133  (1896). 

*  Park  t'.  New  York,  Lake  Erie,  etc. 
R.  R.,  70  Fed.  Rep.  641  (1895) ;  Mor- 
gan's, etc.  Co.  V.  Texas,  etc.  Ry.,  137 
U.  S.  171  (1890).  See  also  §  844,  infra, 
and  §§  734,  siipra,  and  845,  infra ;  con- 
tra, Richards  v.  Chesapeake,  etc.  R.  R., 
1  Hughes,  28  (1876);  s.  c,  20  Fed. 
Cas.  692.  Where  the  federal  court  has 
taken  jurisdiction  in  a  judgment 
creditor's  suit,  it  may  entertain  a  sub- 
sequent foreclosure  suit,  although  the 
latter  could  not  have  been  brought  by 
itself  alone  on  account  of  the  citizen- 
ship of  the  parties.  Continental  T. 
Co.  V.  Toledo,  etc.  R.  R.,  82  Fed.  Rep. 
642  (1897) ;  aff'd  in  Toledo,  etc.  R.  R. 
V.  Continental  T.  Co.,  95  Fed.  Rep. 
497  (1899).  Where  the  federal  court 
has  appointed  receivers  in  a  fore- 
closure suit,  it  may  then  acquire  juris- 
diction of  a  subsequent  foreclosure 
suit,  irrespective  of  the  citizenship  of 
the  parties,  the  res  being  in  the  pos- 
session of  the  court.  Carey  v.  Hous- 
ton, etc.  Ry..  52  Fed  .Rep.  671  (1892). 


A  ftnloral  court  having  possession, 
through  its  receiver,  of  the  mortgaged 
property,  has  jurisdiction  of  a  suit  to 
foreclose  the  mortgage,  regardless  of 
the  citizenship  of  the  parties.  Fish  v. 
Ogdensburgh,  etc.  R.  R.,  79  Fed.  Rep. 
131  (1897).  Where  the  federal  court 
has  acquired  jurisdiction  in  one  fore- 
closure suit,  and  has  taken  possession 
of  the  property,  it  may  assume  juris- 
diction in  the  other  foreclosure  suits. 
Compton  V.  Jesup,  68  Fed.  Rep.  263 
(1895).  Where  the  federal  court  has 
acquired  jurisdiction  for  foreclosure 
claimants  by  lien  may  file  a  bill  in 
that  court,  asserting  their  right,  ir- 
respective of  their  citizenship.  Their 
bill  is  in  substance  an  ancillary  bill. 
Central  Trust  Co.  v.  Bridges,  57  Fed. 
Rep.  753  (1893). 

*  A  foreclosure  suit  in  a  state  court 
invohnng  separate  severable  contro- 
versies may  be  removed  into  the  fed- 
eral court  as  to  one  of  the  con- 
troversies and  thereby  drag  the  rest 
into  the  same  court.  Wabash,  etc.  Ry. 
r.  Central  T.  Co.,  23  Fed.  Rep.  513 
(1885).  As  to  the  removal  of  a  case  to 
the  federal  courts  by  some  of  the  de- 
fendants, see  Foster  v.  Chesapeake, 
etc.  Ry.,  47  Fed.  Rep.  369  (1891).  The 
court  will  consolidate  two  foreclosure 
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resignation  of  the  trustee  after  suit  has  been  commenced  does  not  enable 
the  parties  to  remove  the  case  to  the  federal  court.  ^  Questions  rela- 
tive to  a  conflict  of  jurisdiction  between  the  state  and  federal  courts 
are  considered  elsewhere.'- 

§  828.  Remedy  of  bondholders  where  the  foreclosure  was  fraudu- 
lent —  Intervention  —  Laches.  —  These  subjects  are  considered  else- 
where.^ 

§  829.  A  bondholder  cannot  levy  an  execution  upon  the  mortgaged 
property.  —  The  reason  of  this  rule  is  that  all  the  bondholders  are 
entitled  to  share  proportionally  in  the  security,  and  no  one  bond- 
holder has  a  right  to  seize  the  security  himself  and  exclude  the  others 
from  participation.^ 

§  830.  Bondholders'  suits  in  behalf  of  all  the  bondholders  to  pre- 
vent waste,  etc.  —  In  addition  to  bondholders'  suits  to  foreclose  the 
mortgage,  where  the  trustee  refuses  to  do  so,  the  bondholder  may 
bring  suit  to  protect  the  property  where  there  is  imminent  danger  to 
it,  and  the  trustee  refuses  to  bring  suit.^  He  may  sue  to  restrain  the 
mortgagor  corporation  from  obeying  a  state  law  which  has  illegally 
reduced  railroad  rates. ^  Bondholders  may  enjoin  employees,  who 
have  struck,  from  intimidating  other  employees,  and  no  request  to  the 
trustee  or  corporation  to  bring  such  suit  is  necessary,  if  it  is  shown 
that  unless  relief  is  granted  neither  the  principal  nor  interest  will  be 
paid.  The  company  is  not  a  necessary  party  defendant.^  Bondholders 
may    enjoin    strikers    from    destroying    the    property    securing    the 

suits   brought    to   foreclose   the   same  stead    for    the    preservation    of    the 

mortgage,  one  in  the  federal  court  and  property."     Etna  Steel  &  Iron  Co.  v. 

the  other  removed  to  the  federal  from  Hamilton,   137  Ga.  232  (1911). 
the  state  court.     Wabash,  etc.  Ry.  v.  ^  See  §  816,  supra,  and  §  902,  infra ; 

Central    T.    Co.,    23    Fed.    Rep.    513  Peik  t-.  Chicago,  etc.  Ry.,  94  U.  S.  164 

(1885).  (1876),  one  of  the  "Granger  Cases," 

^  See  §  819,  supra.  in  which,  however,  the  law  was  sus- 

2  See  §  839,  infra.  tained.  In  Southern  Pac.  Co.  v.  Board 

3  See  §  848,  infra.  of  Raikoad  Com'rs,  71  Fed.  Rep.  437 

*  This  subject  is  considered  in  §  772,  (1895),  a  suit  instituted  to  enjoin  the 
supra.  Each  bondholder  owes  a  duty  reduction  of  rates,  the  United  States 
to  the  other  bondholders,  and  the  government  was  allowed  to  intervene 
court  will  not  sustain  a  suit  by  him  as  a  creditor.  In  Consolidated  Water 
on  technicalities,  which,  if  successful,  Co.  v.  Babcock,  76  Fed.  Rep.  243 
would  be  ruinous  to  the  interests  and  (1896),  the  court  held  that  where  the 
rights  of  his  fellow  bondholders.  Ly-  owner  of  the  bonds  and  most  of 
man  v.  Kansas  City,  etc.  R.  R.,  101  the  stock  of  a  water  company  wished 
Fed.  Rep.  636  (1900).  to   enjoin    the   city   from   contracting 

*  Quoted  and  approved  in  Virginia,  with  another  water  company  in  viola- 
ete.  Co.  V.  Fisher,  104  Va.  121  (1905).  tion  of  the  rights  of  the  former  water 
"Where  there  is  a  duty  on  a  trustee  to  company,  the  former  water  company 
act  promptly  to  protect  the  mortgage  was  a  necessary  party  to  the  suit, 
property,  and  he  fails  or  neglects  to  '  Carter  v.  Fortney,  170  Fed.  Rep. 
perform    this    duty    upon    demand,    a  463  (1909). 

bondholder  may  institute  a  suit  in  his 
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bonds.^  A  bondholder  may  file  a  bill  to  enjoin  the  enforcement  of  an 
ordinance  fixing  street  railway  fares,  where  there  is  a  well-grounded  ap- 
prehension of  loss  to  him  if  the  ordinance  is  enforced.-  But  where  bond- 
holders delay  for  five  years  in  applying  for  an  injunction  against  the  city 
violating  a  contract  with  a  water-works  company,  in  that  the  city  con- 
structed its  own  works,  the  injunction  will  be  refused.^  The  law  appli- 
cable to  this  class  of  cases  is  very  similar  to  that  applicable  to  stock- 
holders' suits,  where  a  fraud  has  been  committed  and  the  corporation 
refuses  to  bring  suit.^  A  bondholder  may  sue  to  compel  the  trustee 
to  complete  a  foreclosure  suit,  give  a  deed,  and  distribute  the  proceeds.^ 
He  may  also,  of  course,  sue  the  trustee  to  make  him  account  for  moneys 
received.®  A  bondholder  cannot  apply  for  a  receiver  inasmuch  as  he 
is  represented  by  the  trustee  of  the  mortgage."  Although  a  railroad 
has  been  foreclosed  and  sold  by  suit  in  a  state  court,  yet  a  bondholder 
may  file  a  bill  in  the  federal  court  to  reestablish  the  lien  of  the  mort- 
gage on  the  ground  that  the  foreclosure  was  collusive,  fraudulent,  and 
void.  He  may  sue  to  reach  the  stock  for  which  the  road  was  sold  by 
the  purchasers  to  a  new  corporation.  He  need  not  obtain  a  judgment 
at  law  on  his  bonds  before  resorting  to  this  suit  in  equity.^  So,  also,  a 
bondholder  may  enjoin  the  company  from  taking  up  a  part  of  the  mort- 
gaged railroad.^  A  bondholder  may  insist  that  unissued  bonds  shall 
be  issued  only  in  accordance  with  the  conditions  specified  in  the  mort- 

1  Fortney  v.  Carter,  203  Fed.  Rep.  »  Harrison  v.  Union  Trust  Co.,  80 
454  (1913).  Hun.  403  (1S94) ;  aff'd.  144  N.  Y.  326. 

2  Old  Colony  T.  Co.  v.  City  of  At-  «  Dwight  v.  Smith.  13  Fed.  Rep.  50 
lanta.  83  Fed.  Rep.  39  (1897).  (1882).     By     a    previous    decision    in 

sPenn  M.  L.  Ins.  Co.  v.  Austin,  168  this  ease,  9  Fed.   Rep.  795  (1881),  it 

U.  S.  685  (1898).  was  held  that  a  purchaser  of  the  bonds 

*  See    ch.    XLV,    supra.     A    stock-  did   not   acquire  an   existing  cause  of 

holder  may  maintain  a  suit  to  adjudge  action  against   the   trustee.     See  also 

illegal    a    plan    of    issuing    bonds    and  §  815,  supra. 

stock  in  exchange  for  debentures   on  ^  Thoroughgood  v.  Georgetown,  etc. 

the  basis  of  about  two  for  one,  and  the  Co.,  77  Atl.  Rep.  720  (Del.  1910). 
complaint    is    not    multifarious,   even  *  Massachusetts  Mut.  L.  Ins.  Co.  v. 

though  the  transaction  is  attacked  as  Chicago,  etc.  R.  R.,  13  Fed.  Rep.  857 

ultra  vires  and  also  because   the   direc-  (1882). 

tors   were    personally    interested,    nor  '  A  bondholder  may  enjoin  the  cor- 

because   different    defendants   will    be  poration  from  taking  up  a  part  of  its 

affected   differently,    nor   because   the  road,  the  whole  road  being  subject  to 

plaintiff   asks   more   relief    than   he   is  the    mortgage.     Watt    v.    Railroad,    1 

entitled  to.     It  is  not  necessary  to  join  Brewst.    (Pa.)    418    (1867).     Where   a 

as  parties  defendant  persons  who  have  county  owns  the  majority  of  the  stock 

already  made  the  exchange,  inasmuch  of  a  turnpike  company  and  condemns 

as    the    defendant    directors   may    be  the  minority  and  makes  the  road  free, 

liable  to  them.     The  depository  of  the  it  is  personally  liable  to  a  mortgagee 

bonds  and  the  registrar  of  the   stock  of  the  property,  even  though  the  mort- 

are   not   necessary    parties    defendant,  gagee  was  a   party    defendant   to   the 

Pollitz  V.  Wabash  R.  R.,  142  N.  Y.  App.  condemnation.     Owen  County  v.  Mor- 

Div.  755  (1911);  s.  c,  207  N.  Y.  113.  gan,   59   S.   W.    Rep.    18   (Ky.    1900). 
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gage.^  A  court  of  equity  has  jurisdiction  to  construe  the  powers  and 
duties  of  the  trustee  and  also  control  his  discretion  where  he  is  abusing 
it  in  the  purchase  of  bonds  for  a  sinking  fund  as  provided  in  the  mort- 
gage.- A  bondholder  may  also  sue  to  enjoin  the  trustee  and  company 
from  selling  iron  rails  which  are  subject  to  the  mortgage,^  and  in  cer- 
tain cases  may  enjoin  another  corporation  from  using  the  name  of  the 
mortgagor.''  A  bondholder  may  protect  the  property  from  an  illegal 
tax.^  Bondholders  have  no  right  to  complain  of  the  ultra  vires  acts 
of  the  corporation,  nor  of  the  frauds  of  its  officers.^    They  can  only 


1  Diggs  V.  Fidelity,  etc.  Co.,  112 
Md.  50  (1910).     102  N.  E.  Rep.  59. 

2  Strutters,  etc.  Co.  v.  Union,  etc. 
Co.,  227  Pa.  St.  29  (1910).  See  also 
§  816,  supra. 

3  Weetjen  v.  St.  Paul,  etc.  R.  R.,  4 
Hun,  529  (1875).  See  s.  c,  sub  nom. 
Weetjen  v.  Vibbard,  5  Hun,  265,  sus- 
taining a  demurrer  because  a  proper 
request  to  one  of  the  trustees  who  was 
not  implicated,  to  bring  the  suit,  had 
not  been  made. 

*  A  bondholder  may  maintain  a  suit 
to  enjoin  another  corporation  from 
using  the  same  corporate  name  as  the 
company  which  issued  his  bonds,  and 
thereby  obtaining  land  which  secures 
the  bonds  of  the  latter  company.  It  is 
immaterial  that  he  purchased  the 
bonds  for  the  very  purpose  of  bringing 
this  suit.  He  may  sue  in  the  federal 
court,  being  a  citizen  of  California,  if 
the  defendant  company  is  organized  in 
Oregon,  and  his  own  corporation  is 
organized  in  Oregon.  He  must  allege 
that  the  corporation,  although  re- 
quested so  to  do,  has  refused  to  bring 
any  suit  or  seek  any  remedy.  Newby 
V.  Oregon  Cent.  Ry.,  1  Sawyer,  63 
(1870) ;   8.  c,  18  Fed.  Cas.  42. 

^  A  bondholder  may  maintain  a  suit 
to  enjoin  the  collection  of  illegal  taxes. 
Commissioners,  etc.  Co.  v.  Bancroft, 
203  U.  S.  112  (1906).  In  Western 
R.  R.  V.  Nolan,  48 N.  Y.  513  (1872),  the 
court  said  in  a  dictum  that  the  bene- 
ficiaries may  bring  suit  to  protect  the 
trust  fund  where  an  illegal  tax  is  laid 
upon  it  and  the  trustees  refuse  or  are 
reluctant  to  bring  suit  to  protect  the 
trust  fund.  The  court  held,  however, 
in  this  case,  that  an  injunction  to 
restrain  the  collection  of  a  tax  would 
not  lie. 
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^  See  §  735,  supra ;  also  the  litiga- 
tion in  Belden  v.  Burke,  referred  to  in 
§  766,  supra.  A  bondholder  cannot 
object  to  the  corporation  buying  the 
stock  of  another  corporation.  Mat- 
thews V.  Murchison,  15  Fed.  Rep.  691 
(1883).  A  general  creditor  who  has 
not  obtained  a  judgment  against  the 
corporation  cannot  hold  the  directors 
liable  for  unauthorized  acts.  Streight 
V.  Junk,  59  Fed.  Rep.  321  (1893).  "The 
officers  of  a  corporation  act  in  a  fidu- 
ciary capacity  in  respect  to  its  prop- 
erty in  their  hands,  and  may  be  called 
to  an  account  for  fraud,  or  sometimes 
even  mere  mismanagement  in  respect 
thereto ;  but,  as  between  itself  and  its 
creditors,  the  corporation  is  simply  a 
debtor,  and  does  not  hold  its  property 
in  trust,  or  subject  to  a  lien  in  their 
favor,  in  any  other  sense  than  does 
an  individual  debtor."  HoUins  v. 
Brierfield  Coal,  etc.  Co.,  1.50  U.  S.  371, 
385  (1893).  Bondholders  cannot  sus- 
tain a  bill  in  equity  to  remove  a  trus- 
tee who  holds  the  stock  of  various  gas 
companies  as  collateral  security  for 
the  payment  of  their  bonds,  even 
though  such  trustee  has  voted  such 
stock  in  favor  of  directors  who  have 
made  impro\-ident  contracts  in  which 
such  directors  were  personally  inter- 
ested, it  appearing  that  by  the  terms 
of  the  trust  agreement  the  trustee  was 
to  vote  such  stock  as  the  pledgors  di- 
rected, until  default  on  the  bonds,  and 
it  not  being  shown  that  the  trustee 
knew  that  such  default  had  been 
made.  Moreover,  such  removal  will 
he  denied  when  the  trust  agreement 
itself  provides  for  the  removal  of  the 
trustee  by  vote  in  writing  of  one  third 
in  interest  of  the  bondholders  at  a 
meeting  called  for  that  purpose,  and 
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attack  acts  as  diverting  corporate  assets  to  their  injury.^  A  purchaser 
of  bonds  who  purchases  with  notice  that  an  alleged  covenant  in  the 
mortgage  securing  the  bonds,  to  devote  the  proceeds  of  the  bonds  to 
the  improvement  of  the  property,  has  been  broken,  cannot  complain 
of  such  breach  of  covenant,  even  though  the  entire  proceeds  of  the  bonds 
were,  through  the  medium  of  sales  of  property,  diverted  to  the  personal 
benefit  of  the  stockholders.^  A  bondholder  cannot  cause  the  cancella- 
tion of  bonds,  which  have  been  issued  to  stockholders,  on  the  ground 
of  no  consideration,  where  the  bonds  are  not  yet  due,  and  there  has  been 
no  default,  and  the  plaintiff  has  no  control  over  the  management  or 
earnings  or  money  of  the  corporation.^  A  bondholder  may  have  a 
receiver  appointed  where  he  shows  that  promoters  are  defrauding  the 
company  by  selling  the  bonds  and  appropriating  the  proceeds  and  dis- 
abling the  company  from  meeting  its  bond  obligation,  various  defaults 
and  misfeasances  being  alleged.^  The  purchasers  of  railroad  bonds 
cannot  rescind  on  the  ground  that  the  railroad  has  used  the  proceeds 
for  purposes  other  than  those  stated  in  its  prospectus.^  Where  the 
purchase  price  on  foreclosure  sale  is  not  paid,  an  action  lies  in  behalf 
of  the  bondholders  to  set  aside  the  sale  and  all  subsequent  transfers 
and  mortgages  as  fraudulent,®  but  a  judgment  of  the  federal  courts  as 
to  subsequent  transfers  and  receivers'  certificates  cannot  be  enjoined.^ 
A  provision  in  a  mortgage  that  a  certain  proportion  of  the  bondholders 
in  interest  may  modify  the  bond  or  mortgage,  and  postpone  the  pay- 
ment of  interest,  will  not  be  sustained  by  the  courts,  where  that  propor- 
tion of  the  bondholders  modify  the  mortgage  for  the  purpose  of  com- 
pelling the  minority  bondholders  to  sell  their  bonds. ^     Each  bondholder 

no   reason   is   shown   for   disregarding  of  a  breach  of  covenant  —  the  covenant 

this    mode    of    changing   the   trustee,  being  a    covenant  of  the    corporation 

Dillaway  v.  Boston,  etc.  Co.,  174  Mass.  only  —  nor    on   the    ground   of  fraud 

80  (1899).  could  the  action  be  maintained.     The 

>  Force  v.  Age-Herald  Co.,  136  Ala.  court   referred    to    the   fact    that    the 

271  (1903).  plaintiff   had   not   paid    more   for   his 

*  Belden  v.  Burke,    147  N.  Y.  542  bonds  than  they  actually  were  worth, 

(1895).     The  court  said  (p.  551)  as  to  the    interest    having    been    promptly 

the  action  of  the  stockholders :    "They  paid  and  the  bonds  having  appreciated 

had  raised  a  vast  sum  of  money  by  in  market  value. 

placing   a   mortgage   upon   their   own  ^  Bibb  v.  Montgomery  Iron  Works, 

property,  and  had  expended  and  dis-  101  Ala.  301  (1893). 

bursed    the    money    as    they    thought  *  Bird  v.  People's,  etc.  Co.,  158  Fed. 

would  best  promote  their  own  inter-  Rep.  903  (1908). 

ests.     There   is   no   one   who,    in    this  ^  See^  764,  supra. 

action,  has  any  right  to  complain  of  *  Stevens  v.  Central  Nat.  Bank,  144 

this,     unless    the    bondholders,     from  N.  Y.  50  (1894). 

whom  they  borrowed  the  money,  were  '  Central  Nat.  Bank  v.  Stevens,  169 

intentionally  deceived  to  their  loss  or  U.  S.  432  (1898). 

injury,  for  which  they  have  no  ade-  »  Hackettstown,  etc.  Bank  v.  D.  G. 

quate    redress    at    law."     The    court  Yuengling,  etc.  Co.,  74  Fed.  Rep.  110 

also  said  that  neither  on  the  ground  (1896).     See  also  §  807,  supra. 
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owes  a  dut^'  to  the  otho'  bondhx^dss,  and  the  court  will  not  sustain  a 
?uit  by  him  on  technicalities,  wimh,  if  socce^oL,  would  be  nnnoas  to 
the  interests  and  rights  of  his  feflow-bondb^dei^.^  A  bondholder  has 
no  standing  in  court  to  conqiel  the  pr^deat  d  the  ewporatitMi  to  le- 
tum  to  the  corporate  treasoier  the  jwoceeds  erf  bmids  scJd  by  him.- 
A  ?uit  at  law  does  not  lie  against  a  recaver  at  the  instance  <rf  a  bondhcJdET 
to  hold  the  f <»in»-  HaUe  for  fraixl  in  managing  the  {Hx^mty  so  that  it 
brought  a  anall  i»ice  at  foreclosure  sale,  even  though  sudd  a  suit  might 
lie  in  equitA'.^  The  bondhcJdefs  may  Ixing  suit  to  |»oteet  the  mcHt- 
gaged  property  when  the  tn^tee  might  institute  sacb.  suit,  but  neglects 
or  refuses  to  do  so  when  requested.-  Many  instances  of  suits  whidi  a 
trustee  may  hnng  for  the  protectiiHi  of  the  property  are  givoi  dse- 
where.'  A  bondhold^*,  however,  who  brings  suit  to  {wotect  ihe  l»op- 
ertj",  CM"  to  foredose  upon  failure  or  refusal  of  the  trustee  to  do  so,  is 
not  allowed  pay  for  his  personal  serdces  or  personal  esp&ases,  but 
may  be  allowed  payment  few  counsd  fees,  coets,  and  necessary  expenses 
in  the  litigation-*  The  question  of  whether  the  {Mticeeds  <rf  the  suit 
are  for  the  benefit  of  all  the  bondbiddeis  depends  cmi  the  nature  <rf  the 
suit  itself  J  Where  a  receive  has  been  appcnnted  at  the  instance  of 
bondholders  to  preserve  the  property,  and  ax  months  later  the  trustee 
files  an  independent  bill  for  f medosure,  the  court  wiQ  const^idate  the 
cases  on  the  motion  of  the  bondholdi^-,  but  not  of  the  tn^tee.*  If  a 
bondholder  fails  in  his  suit  to  set  aside  the  f<»edosure  of  unds^ring 
mortgages,  the  trustee,  who  was  a  p>arty  to  the  suit,  cannot  suheeqnHith' 
maintain  a  suit  to  foreclose  the  mortgage  securing  sodh  bonds.' 

-  Lvman  r.  Kansas  City,  etc.  K.  R.,  *  See  i  816,  tupra. 

101  Fed.  Bep.  636    1900^"  "See  §  8?9,  imfra.     In  Codnaa  r. 

s  In  Vam  Wed  r.  Winston,  115  U.  S.  BielmMHid,   ete.   K   R.,   91   Va.   339 

228  (1885),  a  hfmdbiold&  saed  to  cant-  (ISdo),   a  bondfaidda-  vbo   appealed 

pd  the  iKesideiit  to  aeeonnt  for  the  from,  the  allowanees  to  ibe  leessv&'a 

jHoeeeds  of  ibe  bonds  wfaieh  the  pre^  eoonsd  and  Hber^sy  tied  op  tiie  food 

dent  had  misappropriated.     The  eoort  was  pimished  bj  a  dednetian  faaa 

said:     "The  ehaigi^  in  this  hill  on  the  amonnt  goii^  to  Mm, 

isliieh  reiief  k  sov^t  may  be  airai^ed  ^  Jks  to  wh&dasr  other  bondholdgs 

under  two  heads :   1.  l^aodoknt  nii&-  may  partaeqate  in  die  bai^tB  of  the 

r^»«sentations  of  the  defendant  af-  jndgmfnt,  where  they  hxve  not  inxer- 

f  eeting  the  ehsuaeter  and  vafaie  ci  the  vened  and  beeome  parties  to  the  ae- 

secnrity  on  whieh  the  bonds  in    qoes-  ti<M&,  see  Kndl  r.  BnSiaJo,  51  Hun.  SD 

tion  w«e  negotiated-  2.  The  TiolatKm  (1889).     Cj.  Pronty  r.  Miehigaii  Sonth- 

of  e«tain  obligations,  in  the  nature  em.  ete.  R.  R..  1  Hiaii,  655   :1S74': 

<rf  a  trust,  which  he  assomed  in  re-  B^.     Jjewis,     42     Him.     542     i,lSS6 1 ; 

gard  to  the  seenrity  and  ultimate  pay-  0"Br!«i    r.    Browning:.    11    Hun,    1T9 

ment   of  the  bonds."     The  bill  was  (lS77i.     See  also    |  S4&t.   imfra. 

dismissed.     See  ^so   §  735,  xupra.  -  Bird  r.  Peoj^'s,  ete.  Co.,  158  Fed. 

*  Fletch^  r.  Burt,  126  Fed.  Rep.  619  Rep.  903  (1908). 

(1903).  »  Raphael  r.  Wasateli.  ete.  Co..  201 

*  See  f  I  S16- S25.  #ypra.  for  instances.  Fed-  R^.  S54     1912  .     Wcere  a  re- 

and  i02  N.  E.  Rep.  338  >Mass.  1913).  eeiver  is  appointed  in   lS!y2  and  xbe 

2sm 
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§  831.  Bondholders  cannot  claim  the  benefit  of  all  contracts  made 
by  the  company  with  third  persons.^  —  The  bondholders  cannot  in  all 
cases  claim  the  benefit  of  an  agreement  of  a  third  part\'  with  the  cor- 
poration to  pay  or  guarantee  the  payment  of  the  bonds,'  nor  can  the 
bondholders  claim  that  they  are  entitled  to  a  lien  on  land  which  the 
mortgage  purports  to  cover  but  does  not  cover.^  A  bondholder,  how- 
ever, may  bring  a  suit  for  the  specific  performance  of  a  contract  which 
certain  individuals  had  made  with  a  company  to  place  land  under  the 
mortgage  as  additional  security.  The  corporation  is  a  proper  party 
defendant  in  such  a  suit,  and  the  bondholder  may  maintain  it  after  a 
request  to,  and  refusal  of,  the  trustee  to  bring  the  suit,  where  the  bond 
itself,  as  well  as  the  mortgage,  purported  to  cover  the  land.     Such  a 


property  is  foreclo.sed  and  the  sale  con- 
firmed in  1894,  and  a  creditor  and 
stockholder  in  189.5  petitions  a  court  in 
another  state  to  direct  the  receiver  to 
begin  suit  to  set  aside  the  foreclosure, 
which  motion  is  denied,  and  the  stock- 
holder then  commences  such  suit  him- 
self in  1896,  and  the  court  decides 
against  him  in  1902  in  another  state, 
the  receiver  in  the  original  state  will 
not  be  directed  or  allowed  to  contest 
the  matter  again.  Denver,  etc.  Co.  v. 
American  Waterworks  Co.,  85  Atl. 
Rep.  826  (N.  J.  1913).  See  also  §§  826, 
839. 

'  See  §  8.52,  infra. 

2  National  Bank  v.  Grand  Lodge,  98 
U.  S.  123  (1878),  where  the  third  party 
agreed  to  pay  for  stock  by  paying  tlie 
bonds  of  the  company.  See  also  §  775, 
supra,  and  the  notes  to  §  830,  supra. 
The  agreement  of  a  railroad  company 
to  pay  the  bonds  of  another  railroad 
company  is  not  enforceable  by  the 
bondholders.  The  court  said:  "A 
mere  valid  promise  or  undertaking, 
taken  by  the  company  to  give  it  sup- 
port financially,  by  enabling  it  to 
escape  default  for  the  non-payment  of 
interest,  evidently  is  not  the  property 
which  the  mortgagee  took  by  force  of 
this  indenture,  although  it  was  ob- 
tained by  the  mortgagor  for  its  finan- 
cial relief  and  support,  and  its  per- 
formance would  have  had  the  effect  to 
enable  it  to  operate  its  road."  There 
is  no  privity  of  contract  between  the 
contracting  company  and  the  bond- 
holders in  such  a  case  as  this.  The 
contract  is  between  the  two  companies 


alone.  The  outside  company  owed  no 
debt  and  held  no  fund  in  trust  for  the 
other  c()mi)any  nor  for  the  latter's 
bondholders.  Metropolitan  Trust  Co. 
V.  New  York,  etc.  R.  R.,  45  Hun,  84 
(1887).  Where,  several  years  after 
state  bonds  are  issued,  the  state  al- 
lows a  corporation  to  do  certain 
things,  provided  the  company  will  pay 
such  bonds,  a  bondholder  cannot  en- 
force this  contract,  not  being  a  party 
to  it.  Stuart  v.  James,  etc.  Co.,  24 
Gratt.  (Va.)  294  (1874).  Where  by 
the  term  of  a  lease  the  net  earnings 
are  to  lie  used  to  pay  mortgage  bond- 
holders of  the  lessor,  and  the  lessee 
afterwards  passes  into  a  receiver's 
hands,  the  court  will  enforce  such 
agreement.  Grand  Trunk  Ry.  v.  Cen- 
tral Vermont  R.  R.,  78  Fed.  Rep.  690 
(1897).  Where  a  lessee  agrees  to 
apply  the  income  to  tlie  payment  of 
interest  on  bonds  secured  by  mortgage 
on  the  road,  a  decree  against  it  for 
specific  performance  binds  an  as- 
signee of  the  lease.  Schmidt  r.  Louis- 
ville, etc.  Rv.,  99  Kv.  143  (1896) ;  aflf'd, 
177  U.  S.  230. 

'  Although  a  bond  purports  to  be 
secured  by  more  than  the  mortgage 
specifies,  yet,  if  the  mortgage  does  not 
cover  the  lands  in  controversy,  the 
bondholder  cannot  subject  such  lands 
to  the  mortgage  that  actually  is  given. 
New  Orleans,  etc.  Ry.  v.  Parker,  143 
U.  S.  42  (1892).  in  Van  Weel  v. 
Winston,  115  U.  S.  228,  242  (1885), 
the  court  said  that  if  the  mortgage 
differed  from  the  circulars  of  the  com- 
pany the  mortgage  "must  be  looked  to 
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suit  may  be  maintained  before  there  is  any  default  upon  the  bonds. ^ 
Individuals  who  own  several  railroads  and  consolidate  them  and  issue 
bonds  thereon  with  a  false  and  fraudulent  statement  that  the  bonds 
cover  certain  timber  lands  are  liable  personally  to  the  bondholders.^ 
Where  a  corporation  issues  several  million  dollars  of  bonds,  secured  by 
a  mortgage  that  represents  that  it  covers  many  thousand  acres  of  land, 
although,  in  fact,  the  company  owned  but  a  few  hundred  acres  of  land, 
a  purchaser  of  such  bonds  may  maintain  a  bill  in  equity  in  behalf  of 
himself  and  other  bondholders  to  hold  the  directors  liable  for  false  repre- 
sentations, and  the  corporation  itself  is  not  a  necessary  party  defendant, 
a  request  to  the  trustee  of  the  mortgage  having  first  been  made  to  bring 
suit.^  Where  bondholders  of  a  lessor  railroad  are  entitled  to  the  rent 
in  payment  of  their  coupons,  they  may  enforce  the  obligation.^  The 
question  as  to  how  far  a  mortgage  covers  contracts,  etc.,  is  considered 


as  the  security  on  which  the  bond- 
holders alone  had  a  right  to  rely." 
C/.  §  764,  supra. 

1  O'Beirne  v.  Allegheny,  etc.  R.  R., 
151  N.  Y.  372  (1897).  A  bondholder 
may  enforce  a  contract  by  which  out- 
side parties  agree  to  place  thirty  thou- 
sand acres  of  timber  land  under  the 
mortgage  securing  the  bonds.  In  this 
case  the  court  held  also  that  the  suit 
might  be  in  equity  for  the  benefit  of 
all  the  bonds  and  that  the  outside  par- 
ties, being  unable  to  fulfill,  were  liable 
for  the  principal  and  interest  of  the 
bonds,  the  value  of  the  thirty  thou- 
sand acres  of  land  being  that  much. 
O'Beirne  v.  BuUis,  2  N.  Y.  App.  Div. 
545  (1896) ;  aflf'd,  1.58  N.  Y.  466  (1899). 

2  O'Beirne  v.  BuUis,  158  N.  Y.  466 
(1899).  See  also  BuUis  v.  O'Beirne, 
195  U.  S.  606  (1904).  A  director  vot- 
ing for  a  mortgage  and  the  president 
executing  it,  relying  on  statements  that 
it  covered  certain  property,  are  liable 
to  the  purchaser  of  the  bonds  secured 
thereby  if  it  turns  out  that  the  mort- 
gage did  not  cover  that  property,  a 
prospectus  having  been  issued  mis- 
representing the  value  of  the  property. 
Lynch  v.  Southern,  etc.  Co.,  135  Mo. 
App.  672  (1909).  Even  though  a  mort- 
gage pm-ports  to  cover  land  when  in  fact 
it  merely  covers  the  coal  underlying 
the  land,  yet  the  president  who  exe- 
cutes the  mortgage  and  the  stockhold- 
ers who  authorize  it  are  not  liable  for 
deceit  to  a  bondholder,  although  they 


knew  the  facts  when  they  acted ; 
neither  can  they  be  held  liable  in 
equity  to  make  the  representations 
good  or  on  the  ground  of  rescission, 
inasmuch  as  they  are  not  parties  to  the 
transaction  as  individuals  and  did  not 
receive  the  consideration  paid  for  the 
bonds.  Slater  Trust  Co.  v.  Gardiner, 
183  Fed.  Rep.  268  (1910).  Where  a 
bond  on  its  face  recites  that  it  is  se- 
cured by  all  the  assets  of  the  company, 
while  in  fact  it  is  not  secured  at  all,  the 
purchaser  thereof  may  hold  the  presi- 
dent of  the  mortgagor  personally 
liable,  the  latter  having  taken  part  in 
the  issue  of  the  bonds.  Stickel  v.  At- 
wood,  25  R.  I.  456  (1903). 

^  A  provision  in  the  mortgage 
against  individual  bondholders  main- 
taining a  suit  before  offering  indem- 
nity to  the  trustee  is  no  bar  to  such 
a  suit,  that  provision  being  applicable 
to  remedies  under  the  mortgage  only. 
The  suit  may  be  maintained  in  the 
United  States  circuit  court  in  New 
York,  even  though  the  corporation 
was  organized  in  Missouri,  it  appear- 
ing that  the  directors  reside  in  New 
York.  Slater  T.  Co.  v.  Randolph,  etc. 
Co.,  166  Fed.  Rep.  171  (1908). 

''  Schmidt  v.  Louisville,  etc.  R.  R., 
101  Ky.  441  (1897) ;  aff'd,  177  U.  S. 
230.  See  also  §§  775  and  776,  supra. 
Where  by  the  terms  of  a  lease  the 
rent  is  to  be  used  to  pay  the  interest 
on  bonds,  the  contract  may  be  en- 
forced  by    the   bondholders.     Welden 
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elsewhere.^  In  a  suit  by  a  city  against  a  street  railway  company  and 
its  lessee  to  compel  them  to  remove  tracks  from  the  street  a  mortgagee 
of  the  lessee  is  not  a  necessary  party. ^ 

Nat.  Bank  v.  Smitli,  86  Fed.  Rep.  398  stocks,  but  before  a  mortgage  is  made  a 

(1898).  taxpayer's     suit     is     commenced     to 

1  See  §§  852,  857,  infra.  enjoin     the    project,     and     this     suit 

2  Suburban  Ry.  v.  City  of  Chicago,  finally  succeeds,  a  foreclosure  of  the 
204  111.  306  (1903).  Where  a  city  mortgage  subsequently  executed  is 
in  order  to  get  water-works,  causes  subject  to  the  invalidity  of  the  proj- 
a  corporation  to  be  organized  and  to  ect.  yet  the  mortgage  is  good  as  to  the 
issue  mortgage  bonds  to  pay  for  the  property.  City  of  Laporte  v.  Northern 
water-works,   and    the    city   buys    its  T.  Co.,  187  Fed.  Rep.  20  (1911). 
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§  832.  Railroad   mortgage   bonds. 

833.  In    England   no   foreclosure   of 

railroad  mortgages  is  allowed. 

834.  Courts  of  equity  originally  had 

no  power  to  foreclose  mort- 
gages. 

835.  The   various   modern   remedies 

of  the  mortgagee. 

836.  The  mortgage  may  be  foreclosed 

if  there  is  a  default  in  the 
payment  of  the  interest, 
taxes,  etc.,  even  though  the 
principal  is  not  due  —  The 
court  may  apply  the  surplus 
on  the  principal  sum  —  The 
court  may  order  the  property 
to  be  sold  as  a  whole  or  in 
parcels. 

837.  Power  of  the  court  to  order  a 

sale  of  the  property  free  and 
clear  of  all  incumbrances,  in- 
cluding those  prior  to  the  one 
under  consideration  —  Consol- 
idation of  suits. 

838.  Default  in  interest  for  the  ex- 

press purpose  of  paying  off 
bonds  bearing  a  high  rate  of 
interest. 

839.  Conflict  between  the  federal  and 

state  courts  in  foreclosure 
suits  —  Jurisdiction  of  federal 
courts. 

840.  Foreclosure  of  a  mortgage  on 

a  railroad  that  runs  into  two 
or  more  states. 

841.  State  statutes  relative  to  fore- 

closure may  be,  but  need  not 
be,  followed  by  the  federal 
courts. 

842.  Claim  of  title  in  opposition  to 

the  mortgagor's  title  cannot 
be  tried  in  a  foreclosure  suit 
—  Priority  of  liens  may  be 
tried. 

843.  Parties   complainant   in   a   suit 

for  foreclosure  —  Who  may 
foreclose. 


§  844.  Parties  defendant  in  a  suit  for 
foreclosure. 

845.  Cross-bills  —  Independent    suit 

to  foreclose  where  a  receiver 
^  is  already  in  possession. 

846.  Miscellaneous   defenses    to    the 

foreclosure  —  Validity  of  in- 
corporation —  Statute  of  limi- 
tations. 

847.  Allegations  and   proof  in  fore- 

closure suits  —  Title  to  certain 
bonds  cannot  be  there  tried  — 
Defaults. 

848.  Fraudulent  bonds  and  fraudu- 

lent foreclosures  —  Who  may 
complain. 

a.  The  trustee. 

b.  Bondholders. 

c.  Second  mortgage  bond- 

holders. 

d.  Judgment  creditors. 

e.  General  creditors. 
/.  The  state. 

g.  The  corporation  mort- 
gagor. 

h.  A  receiver. 

i.  Stockholders. 

j.  The  purchaser. 

k.  No  relief  if  no  benefit  — 
Subsequent  creditors 
cannot  complain  —  Pur- 
chasers of  bonds  with 
notice  cannot  complain 
—  Stock  voting  in  favor 
of  issue  cannot  be  basis 
of  suit  —  Decree  may 
not  be  for  benefit  of  all 
creditors  —  Invalidit  j^  of 
part  of  bonds  does  not 
invalidate  mortgage  — 
Laches  as  a  bar  to  re- 
lief. 

849.  The  decree  and  consent  decrees 

—  Appeals. 

850.  Sale — Remedies  against  the  pur- 

chaser —  Redemption  —  Ten- 
der of  interest  due  —  Distribu- 
tion. 


§  832.   Railroad  mortgage  bonds.  —  "  Railroad  mortgages  are  seldom 
made  to  be  paid.     If  the  company  is  successful  they  are  often  renewed, 
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and  the  money  which  might  have  been  used  for  their  discharge  is  largely 
spent  in  heavy  salaries,  increasing  expenses,  and  questionable  exten- 
sions of  the  line.  If  the  company  is  unsuccessful  the  end  is  foreclosure 
and  wreck."     Such  is  the  language  of  the  New  York  court  of  appeals.^ 

A  broader  view,  perhaps,  is  that  a  railroad  mortgage  debt  is  prac- 
tically a  part  of  the  capitalization.  It  resembles  preferred  stock,  ex- 
cept that  it  cannot  vote,  and  its  interest  must  be  paid  whether  there 
are  profits  or  not.  Railroad  mortgage  debts  are  renewed,  but  rarely 
paid. 

§  833.  In  England  no  foreclosure  of  railroad  mortgages  is  al- 
lowed. —  In  England  a  railroad  mortgage  is  not  allowed  to  cover  the 
railroad  and  property.  It  covers  the  income  and  earnings  only.^ 
Hence  in  England  there  can  be  no  foreclosure  of  a  railroad  mortgage, 
the  court  holding  that  the  mortgage  can  cover  only  the  "  undertaking," 
which  is  the  right  to  continue  the  business  and  take  the  profits,  and 
that  consequently  there  can  be  no  foreclosure  of  the  corpus  of  the 
property.  This  is  the  established  policy  of  England  not  only  as  to 
steam  railroads,  but  as  to  street  railways  and  water-works.^  In  England 
an  application  is  made  to  the  court  for  a  receiver  to  receive  the  profits 
for  the  benefit  of  the  mortgagee.^  An  English  railroad  mortgage  seems 
to  be  similar  to  what  is  called  a  "  Welsh  mortgage."  '"  In  England, 
however,  the  acts  of  parliament  provide  for  a  reorganization  of  the  com- 
pany by  scaling  down  or  rearranging  the  obligations  on  some  basis 
which  is  agreed  to  by  a  certain  proportion  of  the  security  holders  and  is 

1  Wilds  V.  St.  Louis,  etc.  R.  R.,  102  ^  See  §862,  infra;  Hodges,  Railw. 
N.  Y.  410  (1886).  (7th   ed.),    pp.   121-131.     An    English 

2  In  England  a  railway  mortgage  railway  mortgage  being  on  the  "under- 
"is  a  mortgage  only  of  the  tolls  and  taking"  and  not  the  railway  itself, 
sums  of  money  arising  by  virtue  of  the  ejectment  does  not  lie  by  the  mort- 
acts."  Bowen  v.  Brecon,  etc.  Ry.,  gagee  against  the  mortgagor.  Myatt 
L.  R.  3  Eq.  541  (1867);  Gardner  v.  v.  St.  Helen's,  etc.  Ry.,  2  Q.  B.  364 
London,  etc.  Ry.,  L.  R.  2  Ch.  201  (1841),  the  company  in  this  case  hav- 
(1867).  ing  been  incorporated  by  11  Geo.  IV. 

3  Marshall    v.    South    Staffordshire,  &  1  Wm.  IV. 

etc.  Co.,  [1895]  2  Ch.  36,  applying  to  *  Welsh  mortgages  are  frequently 
street  railways  the  cases  of  Gardner  mentioned  in  the  English  books.  They 
V.  London,  etc.  Ry.,  L.  R.  2  Ch.  App.  resemble,  says  Chancellor  Kent,  the 
201  (1867) ;  Blaker  v.  Herts,  etc.  vivum  vadium  of  Lord  Coke,  under 
Waterworks  Co.,  L.  R.  41  Ch.  D.  399  which  the  creditor  took  the  estate  to 
(1889),  and  overruling  Bartlett  v.  hold  and  enjoy  it  without  any  limited 
West  Metropolitan,  etc.  Co.,  [1894]  2  time  of  redemption  and  until  he 
Ch.  286.  A  corporation  for  amuse-  repaid  himself  whatever  was  due  to 
ment  purposes  is  different  from  a  him  out  of  its  rents  and  profits.  But 
railroad  corporation  in  that  the  court  thej'  are  now  entirely  out  of  use  in  that 
may  authorize  a  sale  of  the  property  country.  4  Kent,  Com.  (6th  ed.)  137. 
of  the  former  to  pay  its  debts.  Re  They  are  inconsistent  with  the  Mas- 
Crystal,  etc.  Co.,  104  L.  T.  Rep.  898  sachusetts  statutes.  Shaw  v.  Norfolk, 
(1911).  etc.  R.  R.,  71  Mass.  162  (1855). 
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approved  by  the  court,  and  is  then  binding  upon  all  the  debenture- 
holders  and  stockholders.  A  foreclosure  and  sale  of  a  railroad  is  not 
allowed.  Such  a  policy  has  much  that  might  be  commended.  If  the 
same  law  prevailed  in  America  the  reorganizations  would  be  under  the 
direction  of  the  court,  and  would  not  be,  as  at  present,  a  matter  of  pri- 
vate manipulation,  where  disaster  enables  the  strong  to  take  advantage 
of  the  weak.^ 

§  834.  Courts  of  equity  originally  had  no  power  to  foreclose  mort- 
gages. —  It  was  not  until  modern  times  that  the  powers  of  courts  of 
equity  were  extended  so  as  to  enable  them  to  foreclose  mortgages. 
Consequently,  in  those  states  where  the  extended  powers  of  courts  of 
equity  were  held  not  to  exist,  a  foreclosure  in  a  court  of  equity  was 
impossible,  and  the  old  common-law  remedies  of  the  mortgagee  were 
the  only  remedies  that  he  had.  In  New  England  especially  the  courts 
so  held,  and  consequently  the  early  foreclosures  of  corporation  mort- 
gages were  strict  foreclosures,  or  the  mortgagee  resorted  to  entry,  pos- 
session, and  sale.^  Pennsylvania  also  rejected  the  English  chancery 
jurisdiction,  but  found  in  the  course  of  time  that  it  was  necessary  to 
restore  that  jurisdiction  by  statutes,  especially  in  regard  to  the  fore- 
closure of  mortgages.^     Hence  a  trustee  of  a  mortgage  in  Pennsylvania 


»  See  §  889,  infra. 

2  See  §§  823,  824,  supra. 

3  In  1860  the  cowct  held  (Ashhurst 
V.  Montour  Iron  Co.,  35  Pa.  St.  30) 
that  it  had  no  power  as  a  coiirt  of 
equity  to  decree  a  foreclosure  of  a 
mortgage,  and  that  the  remedies  of 
the  trustees  in  the  "  deed  of  trust 
were  to  convey  in  fee-simple  dis- 
charged of  all  trusts,"  as  provided  for 
in  the  mortgage,  or  "the  common-law 
remedy  of  entry  or  ejectment  by  the 
mortgagee,"  whereby  he  took  the  pos- 
session and  profits  subject  to  redemp- 
tion, or  a  scire  facias  as  provided  by 
statute,  whereby,  after  a  year's  d'efault, 
the  estate  could  be  sold  and  the 
equity  cut  off.  In  Bradley  v.  Chester 
Valley  R.  R.,  36  Pa.  St.  141  (1860), 
the  court  again  disclaimed  any  chan- 
cery powers  on  this  subject.  Where  a 
provision  exists  in  the  mortgage,  how- 
ever, that  the  trustees  may  take  pos- 
session and  operate  the  property,  or 
may,  after  the  principal  is  due,  sell  it 
upon  request  of  the  bondholders,  the 
court  will  not  order  the  trustees  to 
sell  the  property  for  non-payment  of 
the  interest,  since  the  remedy  specified 


in  the  mortgage  for  such  a  breach  is 
to  take  possession  and  operate  the 
road ;  but  the  court  said  that  upon 
default  in  the  payment  of  the  prin- 
cipal the  court  could  and  would  com- 
pel the  trustees  to  sell  the  property. 
In  Mendenhall  v.  West  Chester,  etc. 
R.  R.,  36  Pa.  St.  145,  note  (1860),  the 
coiirt  reviewed  the  modes  of  enforcing 
a  mortgage  and  said:  "In  Pennsyl- 
vania a  decree  of  foreclosure  is  entirely 
unknown."  The  same  result,  how- 
ever, is  accomplished  under  different 
forms.  In  1862  the  legislature  of 
Pennsylvania  passed  an  act  giving  the 
supreme  court  the  power  of  a  court  of 
chancery  to  foreclose  corporation 
mortgages.  The  court  held  that  this 
enabled  them  to  foreclose  mortgages 
which  were  executed  prior  to  the  act. 
McEh-ath  v.  Pittsburg,  etc.  R.  R.,  55 
Pa.  St.  189  (1867);  s.  c,  68  Pa.  St. 
37;  McCurdy's  Appeal,  65  Pa.  St. 
290  (1870).  By  statute  in  Pennsyl- 
vania the  courts  have  jurisdiction  to 
foreclose  a  railroad  mortgage.  Old 
Colony,  etc.  Co.  v.  AUentowoi,  etc. 
Co.,  192  Pa.  St.  596  (1899).  See 
§  824,  supra. 
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may  foreclose,  when  requested  to  do  so  by  a  majority  of  the  bondholders, 
as  provided  in  the  mortgage.^ 

§  835.  The  various  modern  remedies  of  the  mortgagee.  —  The 
mortgagee,  unless  restrained  by  statute,  may,  upon  a  default,  sue  on 
the  debt,^  or  may  sell  the  property,  or  may  have  a  strict  foreclosure, 
or  may  foreclose  by  suit  in  equity,  or  may  take  possession  and  operate 
the  property.  He  may  pursue  any  one  of  these  remedies,  or  may  pur- 
sue several  of  them  at  the  same  time.^  Generally  the  mortgage  itself 
gives  him  the  power  to  sell  the  premises,  upon  default  in  the  payment 
of  principal  or  interest.'*  The  mortgagee  cannot,  however,  after  ob- 
taining judgment  on  the  debt,  sell  the  mortgaged  premises  by  levy  of 
execution.''  But  a  receiver  in  a  mortgage  foreclosure  suit  may  be  au- 
thorized to  sell  the  property  subject  to  the  mortgage  and  without 
right  of  redemption.^  A  mortgagor  cannot  legally  convey  the  equity 
of  redemption  to  the  mortgagee,  unless  there  is  a  consideration  for  the 
same.^  Even  though  a  corporation,  when  it  mortgages  its  mortgage 
bonds,  gives  an  option  to  the  mortgagee  to  purchase  the  bonds,  such 
option  cannot  be  enforced,  because  a  mortgagee  is  not  allovv'ed  at  the 
time  of  making  a  loan  to  contract  for  the  purchase  of  mortgaged  prop- 
ertv.     The  rule  is  different  where  a  dav  or  more  intervenes  between 


'  Girard  T.  Co.  v.  Avonmore,  etc. 
Co.,  221  Pa.  St.  52  (1908). 

2  See  §  770,  supra.  The  California 
constitutional  provision  that  each 
stoekliolder  shall  be  liable  for  his  pro- 
portionate part  of  the  corporate  debts 
incurred  while  he  is  a  stockholder, 
may  be  enforced  without  first  attempt- 
ing collection  from  the  corporation, 
even  though  the  debt  is  secured  by  a 
corporate  mortgage.  Dolbear  v.  For- 
eign, etc.  Co.,  196  Fed.  Rep.  646 
(1912). 

'  Oilman  r.  Illinois,  etc.  Tel.  Co.,  91 
U.  S.  603  (1875).  See  also  §820, 
supra.  For  an  approved  form  of  a  bill 
in  equity  to  foreclose,  see  Skiddy  r. 
Atlantic,  etc.  R.  R.,  3  Hughes,  320 
(1879) ;  s.  c,  22  Fed.  Cas.  274.  Con- 
cerning ejectment  see  §820,  supra. 
Where  a  receiver  is  in  charge  of  an 
insolvent  mortgagor  corporation,  the 
mortgagee  will  not  be  allowed  to  dis- 
train on  the  premises  for  the  unpaid 
interest,  even  though  the  mortgage 
provides  for  that  remedv.  Re  Higgin- 
shaw,  etc.  Co.,  [1896]  2  Ch.  544. 

*  See  §§  803,  824,  supra.  A  provis- 
ion in  a    mortgage    authorizing   trus- 


tees to  sell  without  judicial  proceedings 
and  without  appraisement  is  valid, 
and  no  request  of  the  bondholders  need 
be  had,  even  though  the  mortgage 
authorized  such  sale  upon  the  request 
of  a  certain  proportion  of  the  bond- 
holders or  without  such  request. 
Etna,  etc.  Co.  v.  Marting,  etc.  Co.,  127 
Fed.  Rep.  32  (1904). 

*  Jones,  Mortgages  (4th  ed.),  §  1229. 
See  §  772,  supra. 

*  Mercantile  Realty  Co.  v.  Stetson, 
120  Iowa,  324  (1003). 

'  U.  S.  V.  Flint,  etc.  Ry.,  95  Fed. 
Rep.  551  (1899).  Cf.  §479,  supra. 
Where  a  water-works  grant  from  a 
city  has  expired  and  the  city  has 
enjoined  in  the  state  court  the  com- 
pany from  discontinuing  operation  of 
the  plant,  pending  the*  construction 
by  the  city  of  its  own  plant,  the  com- 
pany may  deed  to  its  mortgagee  its 
equity  of  redemption,  and  the  mort- 
gagee may  then  enjoin  the  city  from 
preventing  its  discontinuing  opera- 
tion and  dismantling  and  taking  away 
the  plant.  Laighton  v.  Citv  of  Car- 
thage,   175    Fed.    Rep.    145    (1909). 
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the  two  contracts.^  The  mortgagee  may  foreclose  although  there  is  an 
action  pending  in  behalf  of  the  state  to  dissolve  the  corporation.^  A 
railroad  mortgage  trustee  may  foreclose  although  other  remedies 
exist.^  A  provision  that  the  only  method  of  enforcing  a  mortgage 
shall  be  by  a  public  sale  by  the  trustee  is  void  and  does  not  prevent  a 
suit  in  equity  to  foreclose.'*  A  subsequent  mortgagee  cannot  compel  a 
prior  mortgagee  to  foreclose.^  Where  a  mortgagee  of  the  corporation 
has  appeared  and  filed  his  claim  under  a  receivership,  he  will  not  be 
allowed  to  begin  an  independent  suit  for  foreclosure.^  In  some  of  the 
states  the  statutes  prohibit  all  remedies  except  foreclosure  by  suit  in 
equity.^  A  sale  of  mortgaged  property  by  a  bankruptcy  court  in  ac- 
cordance with  the  United  States  statutes  is  an  additional  remedy  to 
the  remedy  of  foreclosure,  and  is  equally  effective  when  taken  at  the 
instance  of  the  mortgagee.^  The  remedies  of  strict  foreclosure  and  of 
taking  possession  are  considered  elsewhere.^  A  deed  by  the  trustee 
of  a  mortgage  reciting  a  foreclosure  decree  is  not  limited  in  its  operation 


1  Samuel  v.  Jarrah,  etc.  Corp.  Ltd., 
11904]  A.  C.  323. 

2  Herring  v.  New  York,  etc.  R.  R., 
105  N.  Y.  340  (1887).  The  trustee  of 
a  mortgage  who  holds  security  under 
the  mortgage  is  a  proper  party  to  a 
suit  in  equity  to  wind  up  the  insolvent 
mortgagor,  and  if  such  trustee  is 
ordered  by  the  court  to  turn  over  the 
securities  to  a  receiver  the  trustee  is 
entitled  to  intervene  and  have  its 
rights  determined.  Miles  v.  New 
Assoc,  99  Fed.  Rep.  4  (1900).  In 
the  case  Metropolitan  Bank  v.  New 
Orleans,  etc.  Assoc,  51  La.  Ann.  1525 
(1899),  it  appears  that  under  a  statute 
a  receiver  was  appointed  of  an  insol- 
vent corporation,  and  the  property  was 
ordered  to  be  sold  by  the  court  for  the 
purpose  of  pajdng  mortgages,  although 
no  suit  for  the  foreclosure  of  the 
mortgage  had  been  brought  and 
although  the  property  was  insufficient 
to  pay  the  mortgages. 

3  Mercantile,  etc.  Co.  v.  Missouri, 
etc  Ry.,  36  Fed.  Rep.  221  (1888).  See 
also  §§  803,  824,  supra.  A  pledge  of 
seciu-ities  to  a  trustee  to  secure  the 
payment  of  bonds  may  be  foreclosed 
by  the  trustee  by  a  suit  in  equity. 
The  trustee  is  not  bound  to  sell  at 
public  auction  without  such  suit. 
Land  Title,  etc.  Co.  v.  Asphalt  Co., 
127  Fed.  Rep.  1  (1903). 

*  Reinhardt  v.  Interstate,  etc.  Co., 


71  N.  J.  Eq.  70  (1906).  See  also 
§§804,  824,  supra. 

^  Seibert  v.  Minneapolis,  etc.  Ry., 
52  Minn.  246  (1893) ;  a.  c,  58  Minn.  39. 

^  And  the  fact  that  the  corporation 
has  made  a  deed  to  its  receiver  does 
not  affect  the  mortgagee's  substantial 
rights.  Meeker  v.  Sprague,  5  Wash. 
St.  242  (1892).     See  also  §  845,  infra. 

'  By  the  laws  of  Kansas  all  reme- 
dies upon  mortgages  are  prohibited 
except  that  of  foreclosure.  Mercantile 
Trust  Co.  V.  Missouri,  etc.  Ry.,  36  Fed. 
Rep.  221  (1888). 

8  Owen  V.  Potter,  115  Mich.  556 
(1898).  A  bankruptcy  court's  sale  of 
corporate  property  is  valid,  even  though 
the  property  is  purchased  by  a  reor- 
ganization committee  with  the  ap- 
proval of  the  trustees  in  bank- 
ruptcy, and  even  though  the  com- 
mittee were  allowed  to  turn  in  mort- 
gage bonds  in  payment  to  the  extent 
that  such  bonds  would  be  entitled  to 
a  proportion  of  the  proceeds  of  the  sale. 
Schuler  v.  Hassinger,  177  Fed.  Rep.  119 
(1910).     See  155  N.  Y.  App.  Div.  723. 

^  See  §§  822,  823,  supra.  Where  a 
lien-holder  acquires  the  legal  title  to 
a  railroad  he  may  maintain  a  bill  for 
strict  foreclosure  to  cut  off  the  equi- 
ties and  the  right  of  junior  encum- 
brancees  to  redeem.  Crouch  v.  Dakota, 
etc.  R.  R.,  18  S.  Dak.  540  (1904). 
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to  the  authority  conferred  by  the  decree,  but  passes  the  title  of  the  trus- 
tee to  the  land  which  it  purports  to  convey.^  A  corporation  which  has 
become  hopelessly  insolvent  may  consent  to  a  foreclosure  of  its  mort- 
gage.^ A  corporation  which  is  financially  embarrassed  cannot  file  a 
bill  to  compel  minority  stockliolders  to  scale  their  bonds  to  seventy-five 
per  cent,  of  their  face.^  In  a  suit  to  foreclose  a  mortgage  there  cannot 
be  joined  a  claim  for  dividends  illegally  paid.'* 

§  836.  The  mortgage  may  he  foreclosed  if  there  is  a  default  in  the 
payment  of  the  interest,  taxes,  etc.,  even  though  the  principal  is  not 
due  —  The  court  may  apply  the  surplus  on  the  principal  sum  —  The 
court  may  order  the  property  to  be  sold  as  a  whole  or  in  parcels.  — 
The  mortgagee  may  foreclose  in  case  the  interest  is  not  paid,  even 
though  the  principal  is  not  yet  due.^  A  foreclosure  suit  may  be  in- 
stituted by  holders  of  past-due  coupons.®    Where  the  foreclosure  is 

1  Chesapeake,  etc.  Ry.  v.  Washing- 
ton R.  R.,  199  U.  S.  247  (1905). 

2  Dickerman  v.  Northern  T.  Co., 
176  U.  S.  181,  191  (1900),  the  court  say- 
ing :  "If  the  company  had  become 
insolvent  and  could  no  longer  carry  on 
its  business,  it  was  not  only  its  legal 
obligation,  but  its  moral  duty,  to  sur- 
render the  mortgaged  property  to  the 
mortgagees,  in  order  that  the  latter 
might  protect  their  interests.  If  the 
corporation  saw  fit  to  consent  to  a 
foreclosure,  a  minority  of  the  stock- 
holders cannot  question  their  right  to 
do  so." 

3  Lake,  etc.  R.  R.  v.  Ziegler,  99  Fed. 
Rep.  114  (1900),  the  court  saying: 
"It  was  broadly  suggested  at  the  bar 
that  upon  the  facts  disclosed  the  time 
was  ripe  and  the  occasion  fit  for  a 
court  of  equitj'  to  take  a  step  in 
advance  and  to  declare  that  it  could 
rightly  determine  the  propriety  of  a 
scheme  of  reorganization,  and  compel 
recalcitrant  bondholders  to  comply 
with  it.  This  is  certainly  a  startling 
proposition,  suggesting  a  wide  depar- 
ture from  precedent,  and  a  great 
enlargement  of  equity  power." 

^  New  Hampshire  Sav.  Bank  v. 
Richey,  121  Fed.  Rep.  9.JG  (190.3). 

''  Howell  V.  Western  R.  R.,  94  U.  S. 
4G3  (187G) ;  Chicago,  etc.  R.  R.  t>.  Fos- 
dick,  lOG  U.  S.  47,  68  (1882);  Credit 
Co.  V.  Arkansas,  etc.  R.  R.,  lo  Fed. 
Rep.  46,  52  (1882) ;  Wabash,  etc.  Ry. 
V.  Central  T.  Co.,  22  Fed.  Rep.  138, 
142   (1884).     Although  the  holders  of 


coupons  waive  default  and  agree  to 
give  time,  yet,  the  agreement  being- 
without  consideration,  they  may 
change  their  minds  and  insist  upon 
payment  or  a  foreclosure  for  non- 
payment of  the  interest.  Union  T.  Co. 
V.  St.  Louis,  etc.  Ry.,  5  Dill.  1  (1878) ; 
8.  c,  24  Fed.  Cas.  710.  "Failure  to 
pay  the  principal  of  the  bonds  is  not 
a  condition  precedent  to  sale.  The 
prompt  payment  of  the  coupons  can 
no  more  bo  neglected  than  prompt 
payment  of  the  face  of  the  bonds." 
Macon,  etc.  R.  R.  v.  Georgia  R.  R.,  63 
Ga.  103,  121  (1879);  Goodman  v.  Cin- 
cinnati, etc.  R.  R.,  2  Disney  (Ohio), 
176  (1858).  The  mortgagor  may  of 
course  deny  that  any  coupons  are 
unpaid,  and  show  that  the  bondholders, 
as  lessees  of  the  property,  have  been 
paid  their  interest.  Chamberlain  v. 
Connecticut,  etc.  R.  R.,  54  Conn.  472 
(1886).  Foreclosure  may  be  for  fail- 
ure to  pay  interest.  Pennsylvania  Co., 
etc.  V.  Philadelphia,  etc.  R-  R.,  69 
Fed.  Rep.  482  (1895).  A  foreclosure 
may  be  brought  for  non-payment  of 
interest,  and  a  receiver  appointed. 
Farmers'  L.  &  T.  Co.  v.  Winona,  etc. 
Ry.,  59  Fed.  Rep.  957  (1893).  Where 
the  trustee  is  authorized  to  pay  interest 
from  the  fund,  the  amount  to  be 
replaced  by  the  mortgagor,  and  the 
mortgagor  does  not  replace  it,  and  is 
insolvent,  the  trustees  may  foreclose. 
Land  Title,  etc.  Co.  v.  Asphalt  Co.,  127 
Fed.  Rep.  1  (1903). 

6  Farmers'  L.  &  T.  Co.  v.  Chicago, 
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only  for  the  interest,  the  debtor  can  prevent  a  sale  by  paying  into  the 
master's  office  the  amount  necessary  to  pay  the  interest  in  default. 
All  proceedings  will  then  be  stayed  until  another  default.^ 

The  question  of  whether  a  demand  of  payment  of  the  coupons  must 
be  made  before  foreclosure  is  considered  elsewhere.^  There  may  be  a 
foreclosure  although  only  a  part  of  the  mortgage  debt  is  due.^  But 
mismanagement  and  fraud  on  the  part  of  the  directors  is  no  cause 
for  foreclosure.^  Default  in  the  payment  of  taxes  may,  by  the  terms 
of  the  mortgage,  be  made  cause  for  a  foreclosure.^  The  question  of 
whether  the  mortgage  itself  may  restrict  the  right  of  the  bondholders 
or  coupon-holders  to  have  a  foreclosure  for  non-payment  of  interest  is 
considered  elsewhere.^  So  also  is  the  question  of  the  construction  of 
the  provision  generally  contained  in  a  mortgage,  to  the  effect  that 
upon  default  in  the  payment  of  interest  a  certain  proportion  of  the 
bondholders  may  declare  the  principal  sum  due.^ 

There  of  course  can  be  no  foreclosure  for  the  principal  unless  it 
is  due,  nor  can  it  be  declared  due  upon  a  default  in  the  payment  of 
the  interest  unless  the  mortgage  provides  for  such  declaration.^    Ac- 


etc.  Ry.,  27  Fed.  Rep.  146  (1886); 
Hotel  Co.  V.  Wade,  97  U.  S.  13  (1877), 
where  a  coupon-holder  foreclosed, 
making  the  trustees  and  other  coupon- 
holders  and  bondholders  co-defend- 
ants;  Alexander  v.  Central  R.  R.,  3 
Dill.  487  (1874);  8.  c,  1  Fed.  Cas. 
363,  to  the  same  effect.  On  this  sub- 
ject, see  §  825,  supra.  A  coupon- 
holder  foreclosing  should  allege  own- 
ership. Toler  V.  East  Tennessee,  etc. 
Ry.,  67  Fed.  Rep.  168  (1894). 

1  Toler  I'.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168,  181  (1894).  Cf. 
§850,    infra. 

^  See  §  772,  supra. 

'  Mortgaged  property  may  "be  sold 
under  a  judgment  in  an  action  for  the 
foreclosure  of  the  mortgage,  even 
where  only  a  part  of  the  mortgage 
debt  may  have  matured  and  become 
payable."  Central  T.  Co.  v.  New 
York,  etc.  R.  R.,  33  Hun,  513  (1884). 

^  A  mortgagee  cannot  commence 
foreclosure  and  have  a  receiver  ap- 
pointed before  there  is  any  default  in 
principal  or  interest,  merely  because 
the  managers  of  the  corporation  have 
obtained  control  fraudulently,  and  are 
fraudulently  mismanaging  the  traffic 
arrangements,  misappropriating  earn- 
ings, and  neglecting   to  secure  termi- 


nal facilities.  American  L.  &  T.  Co. 
V.  Toledo,  etc.  Ry.,  29  Fed.  Rep.  416 
(1886).  Cf.  Union,  etc.  Ins.  Co.  v. 
Union,  etc.  Co.,  37  Fed.  Rep.  286 
(1889). 

^  Da  vies  v.  New  York  Concert  Co., 
41  Hun,  492  (1886),  where,  however, 
the  suit  failed  because  the  bondholder 
had  not  properly  requested  the  trus- 
tee to  foreclose  before  commencing 
foreclosiu-e  himself.  A  foreclosure  may 
be  commenced  and  receiver  appointed 
for  non-payment  of  taxes,  general 
insolvency  being  alleged.  Putnam  v. 
Jacksonville,  etc.  Ry.,  61  Fed.  Rep. 
440  (1893).  Foreclosure  may  be  for 
non-payment  of  ta.xes  in  accordance 
with  the  terms  of  the  mortgage. 
Bonner,  etc.  Co.  v.  McClelland,  53 
Pac.  Rep.  866  (Kan.  1898).  Cf. 
§§  799,  862. 

^  See  §  804,  supra. 

'  See  §  800,  supra. 

^  The  bondholder  may  sue  for  the 
interest  in  default,  but  not  the  princi- 
pal, where  the  mortgage  shows  that 
the  principal  was  to  become  due  only 
when  a  majority  of  the  bondholders 
so  decided.  Batchelder  v.  Council 
Grove  Water  Co.,  59  N.  Y.  Super.  Ct. 
262  (1891).  The  principal  cannot  be 
declared   due   upon  a   default   in   the 
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cordingly,  where  the  mortgage  is  foreclosed  for  non-pa\Tnent  of  the  in- 
terest, a  serious  question  arises  as  to  how  the  property  shall  be  sold, 
and  how  the  principal  sum  is  affected.  The  courts  refuse  to  sell  a 
portion  of  the  property,  inasmuch  as  in  the  case  of  a  railroad  tliis  would 
disrupt  and  destroy  the  Une.  The  supreme  court  of  the  United  States 
has  said  that  the  property  should  be  sold  subject  to  the  mortgage 
lien  for  the  principal  of  the  bonds  and  the  coupons  not  yet  due.^  But 
the  court  may  order  the  whole  property  sold.  In  that  case  the  surplus 
after  pacing  the  interest  is  to  be  applied  on  the  principal.-    This  prac- 


payment  of  the  interest,  unless  the 
bond  or  mortgage  so  provides,  and 
hence  the  foreclosure  can  be  for  the 
interest  only.  Union  T.  Co.  v.  St. 
Louis,  etc.  Ry.,  5  Dill.  1  (1878) ;  s.  c, 
24  Fed.  Cas.  710. 

1  Howell  V.  Western  R.  R.,  94  U.  S. 
463  (1876).  The  court  may  order  a 
sale  of  mortgaged  premises  to  satisfy 
that  part  of  the  mortgage  debt  which 
is  due,  and  preserve  the  lien  upon 
the  mortgaged  premises  in  the  hands 
of  the  purchaser  as  to  the  unmatured 
part  of  the  debt.  So  also  as  to  cou- 
pons. Pennsylvania  R.  R.  v.  Alle- 
gheny, etc.  R.  R.,  48  Fed.  Rep.  139 
(1891). 

*  Where  foreclosure  is  made  for 
non-payment  of  interest,  the  foreclos- 
ure being  for  such  interest  only,  and 
the  property  is  sold,  anj'  surplus 
money  remaining  after  payment  of 
the  interest  is  properlj'  to  be  ordered 
paid  on  the  principal.  Central  R.  R. 
V.  Central  Trust  Co.,  133  U.  S.  83 
(1890).  Foreclosure  may  be  to  enforce 
payments  of  interest,  and,  if  the 
railroad  cannot  be  advantageously 
sold  in  parcels,  the  court  may  order 
a  sale  of  the  whole,  free  from  the 
mortgage,  thereby  practically  foreclos- 
ing for  the  entire  mortgage  debt. 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc. 
Ry.,  24  Fed.  Rep.  407  (1885).  A  deed 
of  trust  with  power  to  sell  on  non- 
payment of  interest  sustains  a  sale  of 
all  the  premises  in  one  lump,  the  sale 
taking  place  on  the  premises.  Although 
the  principal  sum  is  not  due  and  can- 
not be  declared  due,  yet  the  proceeds 
of  the  sale  may  be  applied  to  the  debt. 
Olcott  V.  Bynum,  17  Wall.  44  (1872). 
Where  a  manufacturing  plant,  such  as 
a  car-manufacturing  company,  owned 


by  a  corporation,  is  foreclosed,  the 
court  may  direct  that  it  be  sold  as  an 
entirely,  if  a  sale  of  its  assets  in  par- 
cels would  lessen  the  selling  value. 
Central  Trust  Co.  v.  U.  S.  RoUing- 
Stock  Co.,  56  Fed.  Rep.  5  (1893). 

While  the  court  has  no  power  to 
declare  the  whole  sum  due,  yet  it  ha.-j 
power  to  sell  the  whole  property  and 
apply  the  proceeds  to  the  payment  of 
the  whole  debt.  The  diflferenee  is  that 
under  the  latter  decree  the  mortgagor 
can  redeem  by  paying  overdue  inter- 
est and  costs,  while  under  the  former 
plan  he  cannot.  Grape  Creek  Coal 
Co.  V.  Farmers'  L.  T.  Co.,  63  Fed. 
Rep.  891  (1894).  Where  the  property 
is  sold  on  foreclosure  for  non-payment 
of  interest,  the  whole  property  is  sold, 
and  the  distribution  will  be  in  satis- 
faction, pro  rata,  of  all  the  bonds, 
principal  and  interest.  Toler  v.  East 
Tennessee,  etc.  Ry.,  67  Fed.  Rep.  168, 
181  (1894).  An  objection  that  prop- 
erty was  sold  at  judicial  sale  as  a 
whole,  and  not  in  the  parcels  in  which 
it  actually  existed,  and  that  either  of 
such  parcels  was  of  sufficient  value  to 
discharge  the  lien  for  which  the  whole 
was  sold,  is  not  available  against  con- 
firmation of  the  sale,  where  neither 
party  objected  to  the  decree  which 
directed  its  sale  as  a  whole,  and  where 
there  is  no  offer  to  pay  a  higher  price 
in  case  the  bidding  should  be  reopened. 
Central  Trust  Co.  v.  Sheffield,  etc.  Ry., 
60  Fed.  Rep.  9  (1894).  The  court 
may  order  the  real  and  personal  prop- 
erty to  be  sold  as  an  entirety.  South- 
western, etc.  Ry.  V.  Hays,  63  Ark.  355 
(1897).  The  principal  sum  cannot  be 
declared  due  prior  to  the  completion 
of  the  sale.  American  L.  &  T.  Co.  v. 
Union   Depot   Co.,   80   Fed.   Rep.   36 
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tically  is  the  same  as  though  the  court  had  power  to  declare  the  prin- 
cipal sum  due  at  once,  if  it  deemed  best  so  to  do.  Inasmuch  as  it  would 
be  disastrous  to  sell  a  part  of  a  railroad  line,  the  court  on  a  foreclosure 
for  a  failure  to  pay  interest  may  order  the  whole  line  to  be  sold  and 
apply  the  proceeds  to  the  payment  of  the  whole  debt.  But  a  sale  will 
not  be  ordered  on  terms  materially  different  from  those  called  for  by 
the  pleadings.  Without  the  consent  of  the  bondholders  the  court 
cannot  decree  that  bonds  shall  become  due  at  once.  Where  bonds  are 
worth  much  more  than  par  and  have  a  long  time  to  run  at  a  high  rate 
of  interest,  the  court  will  hesitate  before  declaring  them  due  at  once.^ 


(1897).  In  a  proceeding  to  collect  the 
interest  and  to  enforce  payment  from 
the  mortgaged  property,  the  whole 
property  may  be  sold,  although  the 
principal  is  not  yet  due.  West  Branch 
Bank  v.  Chester,  11  Pa.  St.  282  (1849) ; 
Chicago,  etc.  R.  R.  v.  Fosdiek,  106 
U.  S.  47  (1882).  In  Carey  v.  Houston, 
etc.  Ry.,  52  Fed.  Rep.  671  (1892), 
the  court  refused  to  set  aside  a  fore- 
closure sale,  although  a  part  of  the 
debt  had  been  declared  due  before 
its  maturity  and  had  been  included  in 
the  amount  upon  which  the  sale  was 
made.  The  court  will  order  a  sale  of 
the  whole  road,  although  one  class  of 
bondholders  oppose,  where  the  receiver 
is  running  behind  and  interest  is  not 
being  paid.  Bound  v.  South  Carolina 
Ry.,  50  Fed.  Rep.  853  (1892).  Even 
though  the  principal  is  not  to  become 
due  until  maturity,  notwithstanding 
there  is  a  default  in  interest,  yet  if 
the  company  is  insolvent  and  in 
arrears,  and  has  large  unsecured  debts, 
the  court  will  decree  foreclosure  of  the 
whole  property.  Where  various  mort- 
gages are  inextricably  interwoven  and 
interest  paid  on  none,  the  court  will 
so  decree.  Carey  v.  Houston,  etc. 
Ry.,  45  Fed.  Rep.  438  (1891).  "Where 
a  mortgage  or  deed  of  trust  is  given 
to  secure  the  interest  and  principal 
of  notes  or  bonds,  and  the  mortgaged 
property  cannot  be  sold  in  parts  with- 
out injury  to  its  '  value,  the  whole 
may  be  sold  on  default  of  the  payment 
of  interest  before  the  principal  is 
due."  After  the  sale  the  court  will 
decide  what  shall  be  done  with  the 
proceeds.     Wilmer  v.  Atlanta,  etc.  Ry., 


2  Woods,  447,  455  (1875) ;  s.  c,  30 
Fed.  Cas.  80.  Concerning  the  question 
of  priority  of  coupons,  see  ch.  XLVI, 
supra.  Concerning  the  statutes  on 
this  subject,  see  Jones,  Corp.  Bonds, 
§  634.  Where  a  company  gives  a 
mortgage  on  its  whole  line,  but  con- 
structs only  the  middle  section,  and 
then  another  company  constructs  the 
two  ends  on  a  right  of  way  procured 
by  such  latter  company,  the  mortgage 
does  not  cover  the  two  ends.  On  a 
foreclosure  the  court  will  not  order 
a  sale  of  the  middle  section  alone,  but 
of  the  whole,  in  order  to  preserve  the 
system.  Chicago,  etc.  Ry.  v.  Loewen- 
thal,  93  111.  433  (1879).  In  Goodman 
V.  Cincinnati,  etc.  R.  R.,  2  Disney 
(Ohio),  176  (1858),  the  court  said  that 
a  part  of  the  railroad  would  be  sold, 
and  directed  an  inquiry  in  order  to 
ascertain  what  part  could  be  advan- 
tageously sold.  The  court  may  sell 
the  whole  property  when  the  interest 
is  unpaid,  though  the  principal  is  not 
due.  Mendenhall  v.  West  Chester, 
etc.  R.  R.,  36  Pa.  St.  145,  note  (1860). 
Where  mortgage  bonds  are  a  lien  on 
such  part  of  a  railroad  as  is  in  Ohio  and 
not  on  a  part  in  Indiana,  and  the  road 
is  sold  as  a  whole  without  prejudice 
to  such  lien-holder's  rights,  the  piu^- 
chaser  must  pay  such  lien  or  else  a 
resale  of  such  part  of  the  road  as  is  in 
Ohio  will  be  ordered.  Compton  v. 
Jesup,  167  U.  S.  1  (1897).  A  court  of 
bankruptcy  cannot  order  the  sale  of 
mortgaged  property  free  of  the  mort- 
gage where  the  property  is  not  worth 
the  bonded  debt.  The  bondholders 
are  entitled  to  use  their  bonds  in  pay- 


1  Pennsylvania  R.  R.  v.  Allegheny,  etc.  R.  R.,  48  Fed.  Rep.  139  (1891). 
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If  the  principal  is  declared  due  after  foreclosure  has  commenced,  it  may 
be  set  up  by  a  supplemental  bill.^  Where  the  mortgage  provides  that 
the  bonds  shall  become  due  in  case  of  an  execution  issuing  against  the 
company  and  being  unpaid,  it  is  legal  for  a  holder  of  coupons  to  obtain 
judgment  and  issue  such  execution,  and  the  mortgage  may  thereby 
become  due,  even  though  the  judgment  on  the  coupons  was  obtained 
by  consent  for  the  purpose  of  having  the  mortgage  become  due.-  If 
the  principal  is  not  due  and  cannot  be  declared  due,  no  judgment  for 
deficiency  can  be  given  until  it  does  become  due,  but  tlie  ])roperty  may 
nevertheless  be  sold  as  a  wliole.^  It  is  to  be  borne  in  mind  that  the  ad- 
judicated insolvency  of  the  mortgagor  operates  to  mature  mortgage 
bonds  in  order  that  they  may  participate  in  the  distribution  of  the  gen- 
eral assets  not  covered  by  the  mortgage,  in  case  the  mortgage  security 
is  insufficient.^  Upon  a  sale  of  the  assets  and  the  winding  up  of  the  com- 
pany, bonds  not  yet  due  may  be  paid  at  par  and  accrued  interest." 
Where,  however,  a  mortgaged  waterworks  plant  is  taken  over  by  the 
state  as  allowed  by  its  original  contract  with  the  waterworks  company, 
and  the  bonds  secured  by  the  mortgage  have  to  be  i)aid  first,  they  may 
be  paid  at  the  redemption  price  specified  in  the  mortgage,  but  cannot 
be  called  in  merely  at  par  and  accrued  interest.^ 

The  court  may  decree  a  sale  in  a  different  manner  from  the  mode 
prescribed  by  the  mortgage  gi\ing  a  power  of  sale ;  hence,  the  court 
may  order  the  property  sold  as  an  entirety  and  the  proceeds  appor- 
tioned according  to  the  evidence  as  to  the  value  of  the  divisions.'  A 
sale  of  a  portion  of  a  railroad  to  satisfy  a  lien  may  be  illegal.^  Where 
stock  is  sold  on  a  mortgage  foreclosure  it  will  be  sold  "  by  offering  the 

ment  and  could  not  do  so  if  the  prop-  '  Harnickell   r.   Omaha  Water  Co., 

erty  was  sold  free  and  clear  in  connec-  146  N.  Y.  App.  Div.  G93   (1911). 

tion  with  other  property.     Re  Favette-  '  Low  v.  Blackford,  87  Fed.  Rep.  392 

ville.  etc.  Co.,  197  Fed.  Rep.  180  (1912).  (1898). 

1  Seattle,   etc.   Ry.   v.   Union  Trust  *  A  sale  of  a  portion  of  a  section  of 

Co.,  79  Fed.  Rep.  179  (1897).  a  going  railroad  is  illegal;  and  hence, 

*  Dickerman  v.  Northern  T.  Co.,  176  even  though  a  contractor's  lien  on  a 
U.  S.  181  (1900).  portion   of   a   railroad    is    being   fore- 

'  Farmers'  L.  &  T.  Co.  v.  Grape  closed  in  the  federal  court,  yet  a  sub- 
Creek  Coal  Co.,  65  Fed.  Rep.  717  sequent  foreclosure  suit  and  sale  in 
(1895).  the  state  court  will  not  be  disturbed 

*  Union  T.  Co.  etc.  v.  Belvedere,  by  a  decree  in  the  federal  court ;  but 
etc.  Co..  105  Md.  507  (1907).  Bonds  the  purchaser  at  the  foreclosure  sale 
of  an  insolvent  corporation  become  due  in  the  state  court  takes  the  property 
on  its  dissolution,  and  accordingly  the  subject  to  such  lien,  and  such  pur- 
stockholders'  statutory  lial)ility  there-  chaser  may  intervene  in  the  federal 
on  commences  at  that  date.  Rams-  court  and  prevent  a  sale  of  a  fragment 
den  V.  Knowles,  151  Fed.  Rep.  718  of  the  property.  Connor  v.  Tennessee, 
(1906).     See  also  §  642,  supra.  etc.   Ry.,   109'  Fed.   Rep.  931    (1901). 

5  Re  Southern,  etc.   Ry.  Co.,  Ltd.,     See  also  §  772. 
[1905]  2  Ch.  78. 
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[§  837. 


shares  in  small  blocks,  and  then  as  a  whole,  and  taking  the  bid  which 
aggregates  the  larger  sum."  ^ 

Where  a  corporation  is  dissolved  even  voluntarily  under  the  statute, 
a  mortgage  given  by  the  corporation  prior  to  the  dissolution  cannot 
be  foreclosed,  unless  by  statute  the  corporation  still  exists  for  pur- 
poses of  litigation.  The  remedy  of  the  mortgagee  is  to  apply  in  the 
proceeding  for  a  dissolution  and  receivership.  The  court  may  order 
delivery  of  the  possession  of  the  property  to  the  trustees  in  accord- 
ance with  the  terms  of  the  mortgage.^ 

§  837.  Power  of  the  court  to  order  a  sale  of  the  property  free  and 
clear  of  all  incumbrances,  including  those  prior  to  the  one  under 
consideration  —  Consolidation  of  suits,  —  As  already  shown,  a  court 
has  no  power  to  declare  the  principal  sum  due  in  a  suit  for  foreclosure 
for  default  in  the  payment  of  interest,  although  the  court  may  order 
the  whole  property  sold.'^  Neither  has  the  legislature  the  power  to 
direct  that  a  railroad  system  shall  be  sold  free  and  clear  of  all  incum- 
brances, so  far  as  concerns  mortgages  existing  at  the  time  of  such  act 
of  the  legislature."*  It  seems  also  that  a  court  of  equity  has  no  power 
to  make  such  a  decree  in  a  suit  brought  by  a  junior  mortgagee.  The 
senior  mortgagee  is  entitled  to  retain  his  lien  if  he  so  wishes.^    The  fore- 


1  Toler  V.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168,  181  (1894). 

2  Nelson  v.  Hubbard,  96  Ala.  238 
(1892). 

'  See  §  836,  supra. 

^  The  legislature  cannot,  subse- 
quently to  the  giving  of  a  mortgage, 
prescribe  that  certain  persons  shall 
sell  the  property  free  from  encum- 
brance, and  pay  off  the  liens  in  the 
order  of  their  priority.  A  statute  in 
New  Jersey  to  that  effect  is  unconsti- 
tutional. Martin  v.  Somer\'ille,  etc. 
Co.,  16  Fed.  Cas.  903  (1856) ;  Randolph 
V.  Middleton,  26  N.  J.  Eq.  543  (1875), 
reversing  25  N.  J.  Eq.  306.  See  also 
§  800,  supra. 

^  A  general  mortgagee  cannot,  by 
bringing  into  its  foreclosure  suit  ninety 
other  mortgages,  thereby  compel  a 
sale  of  the  whole  system  as  an  entirety. 
Each  mortgagee  is  entitled  to  a  sep- 
arate sale  of  the  property  mortgaged 
to  him.  Wabash,  etc.  Ry.  v.  Central 
T.  Co.,  22  Fed.  Rep.  138  (1884). 
Under  the  New  Jersey  statute  the 
court  has  no  power  in  insolvency  pro- 
ceedings to  sell  the  property  of  a  cor- 
poration free  from  prior  encumbrances, 
unless    the   validity   of    such   encum- 
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branees  is  disputed  and  the  property 
will  deteriorate  unless  sold.  Reilly  v. 
Penn.,  etc.  Co.,  58  N.  J.  Eq.  459  (1899). 
The  court  may  order  the  receiver  to 
make  a  sale  without  mention  of  prior 
liens  or  encumbrances.  This  leaves 
them  to  be  litigated,  and  enables  the 
purchaser  to  contest  them.  Such  is  the 
rule  even  though  the  sale  is  subject  to 
prior  legal  encumbrances.  Hackensack 
Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548 
(1883).  The  court  may  order  the  sale 
to  be  made  subject  to  judgments, 
taxes,  claims,  etc.,  the  adjudication  as 
to  them  to  be  made  subsequently. 
Turner  i^.  Indianapolis,  etc.  Ry.,  8 
Biss.  380  (1878);  s.  c,  24  Fed.  Cas. 
367.  Where  a  mortgage  bondholder 
of  one  of  the  three  companies  which 
have  been  consolidated  into  a  single 
company  files  a  bill  for  foreclosure 
and  makes  the  consolidated  company 
a  party  defendant,  the  court  wiU  order 
a  sale  of  the  road  as  a  whole,  although 
there  are  three  di\'isional  mortgages 
on  the  property.  The  proceeds  may 
be  apportioned  according  to  the  earn- 
ings of  the  different  divisions  upon 
equitable  principles  and  the  reports  of 
experts.  Gibert  v.  Washington,  etc. 
11 
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closure  suit  of  the  junior  mortgagee,  however,  generally  stops  the  pa}*- 
ment  of  the  interest  on  the  senior  mortgage  and  thus  forces  the  senior 
mortgagee  to  begin  foreclosure  himself.^  AMiere  the  mortgage  provides 
that  a  majority  in  interest  of  the  bondholders  shall  control  they  may  ask 
the  bankruptcy  court  to  sell  the  property  free  from  the  hen.^ 

When  the  foreclosure  suit,  either  by  bill  or  cross-bill,  leads  to  a 
foreclosure  of  several  mortgages  at  the  same  time  in  one  suit,  the  court 
will  endeavor  to  protect  the  divisional  mortgages  by  ordering  a  separate 
sale,  unless  the  value  of  the  property  as  a  system  will  be  thereby  de- 
stroyed.^ The  court  will  consolidate  the  various  suits  if  the  proceedings 
will  thereby  be  simplified  and  substantial  justice  done.^ 


R.  R.,  33  Gratt.  (Va.)  586,  612  (1880). 
Where  the  court  orders  a  sale  of  the 
property  by  the  receiver  free  from  all 
liens,  a  judgment  creditor  who  claims 
a  prior  lien,  and  who  was  a  party  to 
the  suit,  is  bound  by  such  decree  of 
sale.  Nelson  v.  Jenks,  51  Minn.  108 
(1892).  In  Texas  it  has  been  held 
that  the  property  may  be  sold  free 
from  the  mortgage  without  notice  to 
the  trustee.  Hammond  r.  Tarver,  11 
Tex.  Civ.  App.  48  (1895)  ;  aff'd.  89  Tex. 
290  (lS96j.  Seel55X.  Y.  App.  Div.723. 

'  Underlying  mortgagees  may  of 
course  commence  foreclosure  proceed- 
ings. Central  T.  Co.  v.  Wabash,  etc. 
Ry.,  25  Fed.  Rep.  693  (1885).  Where 
the  general  foreclosure  is  nearly  com- 
plete, the  court  will  not  turn  over  a 
part  of  the  system  to  the  underlying 
mortgagees,  but  will  wait  for  a  sale  of 
the  whole  system.  Central  T.  Co.  v. 
Wabash,  etc.  Ry.,  25  Fed.  Rep.  693 
(1885).  If  the  court  has  jurisdiction 
of  all  lienors  as  well  as  the  lienee,  it 
may  order  a  sale  of  the  property  free 
from  all  liens,  and  may  direct  distribu- 
tion accordingly.  Pilliod  v.  Angola 
Ry.,  etc.  Co.,  46  Ind.  App.  719  (1910). 
Under  the  Louisiana  statute  a  receiv- 
er's sale  of  the  assets  of  an  insolvent 
corporation  is  a  sale  free  from  all 
encumbrances,  mortgages,  etc.  First 
Nat.  Bank  v.  Powell  Bros.  etc.  Co., 
128  La.  961  (1911). 

2  Re  Chambersburg  Silk,  etc.  Co., 
190  Fed.  Rep.  411  (1911). 

'  If  there  is  an  underlying  mortgage 
on  part  of  the  road,  the  court  will 
order  that  to  be  sold  separately  if  it 
can  be  done  without  destroying  the 
value    of    the    whole    property.     This 
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will  enable  such  a  mortgagee  to  pro- 
tect himself.  Campbell  v.  Te.xas,  etc. 
R.  R.,  2  Woods,  263  (1872);  s.  c,  4 
Fed.  Cas.  1188.  See  also  Farmers' 
L.  &  T.  Co.  V.  Newman,  127  U.  S.  649 
(1888),  and  the  preceding  section. 
Where  a  single  mortgage  secured 
three  series  of  bonds,  each  series  being 
a  first  lien  on  one  third  of  the  property, 
the  court  will  order  the  sale  of  the  prop- 
erty as  a  whole  and  apportion  the  assets 
according  to  the  value  and  earning 
capacity  of  the  different  divisions. 
Farmers'  L.  &  T.  Co.  v.  Cape  Fear, 
etc.  Ry.,  82  Fed.  Rep.  344  (1897). 
See  also  §§  836,  850. 

*  Where  a  railroad  construction 
contractor  files  a  bill  to  establish  a 
lien  on  the  road  and  asks  a  foreclos- 
ure of  a  prior  mortgage,  and  the 
trustee  of  the  mortgage  files  a  bill  for 
foreclosure,  the  court  may  consolidate 
the  suits  and  allow  the  latter  to  be 
sole  complainant.  American  L.  &  T. 
Co.  V.  East,  etc.  R.  R.,  37  Fed.  Rep. 
242  (1889);  also  Wabash,  etc.  Ry.  i'. 
Central  T.  Co.,  23  Fed.  Rep.  513 
(1885).  Although  three  different 
mortgages  on  the  same  property  are 
being  foreclosed  in  three  suits,  the 
suits  will  not  be  consolidated  until 
they  are  ready  for  decree.  Alercan- 
tile  T.  Co.  V.  Missouri,  etc.  Ry.,  41 
Fed.  Rep.  8  (1889).  A  judgment  cred- 
itor's suit  may  be  consolidated  with  a 
subsequent  foreclosure  suit  brought 
independently  in  the  same  court. 
Toledo,  etc.  R.  R.  v.  Continental 
Trust  Co.,  95  Fed.  Rep.  497  (1899). 
Where  several  electric  light  and  power 
companies  are  operated  as  one,  sep- 
arate suits  to  foreclose  separate  mort- 
12 
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§  838.  Default  in  interest  for  the  express  purpose  of  paying  off 
bonds  hearing  a  high  rate  of  interest.  —  This  is  a  device  which  is  oc- 
casionally resorted  to  by  unscrupulous  managers  in  order  to  reduce 
the  amount  of  interest  which  the  company  has  to  pay.  Bonds  bearing 
a  high  rate  of  interest  having  been  sold  during  the  early  existence  of 
the  corporation,  the  managers,  after  the  company  has  become  pros- 
perous, desire  to  reduce  interest  by  paying  off  the  old  bonds  and  issu- 
ing new  ones.  Hence,  in  order  to  pay  off  the  old  ones,  they  stop  the 
paATnent  of  interest.  The  manipulation  is  generally  successful.  The 
court,  however,  does  what  it  can  to  circumvent  the  scheme.  It  may 
put  in  a  receiver  to  operate  the  business  and  apply  the  profits  to  the 
payment  of  the  interest,^  or  may,  on  the  suit  of  a  bondholder,  decree 
that  the  trustee  take  possession  of  the  road.^  But  if  the  trustee  is  fore- 
closing in  collusion  with  the  company,  an  objecting  bondholder  must 
offer  to  pay  such  bondholders  as  desire  payment  at  par.^  Yet  these 
remedies  are  dangerous,  and  rather  than  resort  to  them  the  bondhold- 
ers generally  submit  to  a  reduction  of  interest.  The  result  is  a  loss  to 
both  sides  —  a  partial  loss  of  interest  to  the  investor  and  a  total  loss  of 
credit  to  the  manipulator. 


gages  by  them  may  be  consolidated 
into  one  suit.  Gay  v.  Hudson  River, 
etc.  Co.,  190  Fed.  Rep.  773  (1911); 
s.  c.  190  Fed.  Rep.  812  and  191  Fed. 
Rep.   828. 

1  If  the  mortgagor  attempts  to  com- 
pel a  foreclosure  in  order  to  pay  off 
the  debt  before  it  is  due,  the  court 
vnll  put  in  a  receiver  to  apply  the 
income  to  the  payment  of  the  interest 
in  default.  "However  biirdensome 
this  high  rate  of  interest  may  be  to 
the  defendant  it  has  no  legal  right  to 
demand  a  reduction,  nor  can  it  compel 
a  foreclosure  and  payment  of  the 
mortgage  debt  before  its  maturity  by 
refusing  to  pay  the  interest  according 
to  the  obligation  of  its  contract,  and 
appropriating  its  income  and  earnings 
to  its  own  use.  It  cannot  thus  take 
advantage  of  its  own  wrong."  Dow 
V.  Memphis,  etc.  R.  R.,  20  Fed.  Rep. 
260  (1884).  Where  a  railroad  in  pros- 
perous condition  allows  by  collusion  a 
judgment  to  be  taken  against  it  and 
a  receiver  to  be  appointed  thereunder, 
all  for  the  purpose  of  applying  its 
income  to  improvements  instead  of  to 
the  payment  of  its  debts  and  interest 
coupons,  the  court  of  its  own  motion 


will  discharge  the  receiver.  Sage  v. 
Memphis,  etc.  R.  R.,  18  Fed.  Rep.  571 
(1883) ;  rev'd  on  another  point  in  125 
U.  S.  361. 

-  Where  the  company  refuses  to  pay 
the  coupons,  although  able  to  do  so, 
its  object  being  to  compel  the  bond- 
holders to  take  a  lower  rate  of  inter- 
est, a  bondholder  may  file  a  bill  in 
equity  to  compel  the  trustees  of  the 
mortgage  to  "take  possession  of  the 
property  for  the  purpose  of  foreclos- 
ure, and  manage  it  and  apply  the  net 
earnings  to  payment  of  the  interest  on 
the  bonds."  First  Nat.  Ins.  Co.  v, 
Salisbury,   130  Mass.  303   (1881). 

3  A  bondholder  may  intervene  in  a 
foreclosure  suit  and  may  prevent  the 
foreclosure  by  proving  that  the  fore- 
closure is  a  scheme  to  pay  off  the  seven 
per  cent,  bonds  in  order  to  enable  the 
mortgagor  to  issue  new  bonds  at  a 
lower  rate  of  interest.  He  must,  how- 
ever, stand  ready  to  buy  all  bonds 
which  are  presented  for  payment.  The 
trustee's  suit  to  foreclose  "will  then  be 
stayed.  Tillinghast  v.  Troy,  etc.  R.  R., 
48  Hun,  420  (1888) ;  aff'd,  121  N.  Y. 
649. 
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§  839.  Conflict  between  the  federal  and  the  state  courts  in  fore- 
closure suits  —  Jurisdiction  of  federal  courts.  —  Although  a  fore- 
closure suit  has  been  commenced  in  a  state  court,  yet  this  does  not 
prevent  the  commencement  of  an  independent  foreclosure  suit  on  the 
same  property  in  the  federal  court.     Both  suits  may  go  on.^    Thus, 


1  Beekman  v.  Hudson,  etc.  Ry.,  35 
Ted.  Rep.  3  (1888) ;  Weaver  v.  Field, 
16  Fed.  Rep.  22  (1883);  Stanton  v. 
Embry,  93  U.  S.  548  (1876) ;  Insur- 
ance Co.  V.  Brune,  96  U.  S.  588  (1887). 
Where  a  state  court  does  not  take 
possession  or  control  of  property  in  a 
suit,  a  similar  suit  involving  the  same 
subject  matter  may  subsequently  be 
started  and  prosecuted  in  the  federal 
court.  Defiance,  etc.  Co.  v.  City  of 
Defiance,  100  Fed.  Rep.  178  (1900).  A 
suit  in  a  state  court  by  a  mortgagor 
to  restrain  the  trustee  from  selling 
the  property  is  no  bar  to  a  suit  in  the 
federal  court  to  foreclose  the  mort- 
gage. Pierce  i'.  Feagans,  39  Fed.  Rep. 
587  (1889).  The  fact  that  a  bill  has 
been  filed  by  a  general  creditor  in  a 
state  court,  asking  for  a  receiver  of 
the  insolvent  corporation,  does  not 
prevent  a  mortgagee  starting  a  suit 
afterwards  in  the  United  States  court 
to  foreclose.  State  Trust  Co.  i-.  Na- 
tional, etc.  Mfg.  Co.,  72  Fed.  Rep.  575 
(1893).  A  suit  by  a  stockholder  in 
the  federal  court  for  a  receiver  and 
the  application  of  all  assets  to  the 
debts  is  not  a  bar  to  a  suit  in  the 
state  court  bj-  a  creditor  for  a  receiver 
and  the  application  of  the  assets  to 
the  debts,  even  though  a  receiver  ap- 
pointed in  a  former  action  takes  pos- 
session of  little  of  the  property  and 
is  discharged.  Liggett  v.  Glenn,  51 
Fed.  Rep.  381  (1892).  See  also  §  865, 
infra.  Where  the  property  of  a  cor- 
poration is  in  the  hands  of  state  re- 
ceivers, and  any  judgment  against  it 
in  the  federal  court  would  have  to  be 
referred  to  the  state  court  for  pay- 
ment, a  case  which  has  been  removed 
to  the  federal  court  should  be  re- 
manded. Goldberg,  etc.  Co.  v.  Ger- 
man, etc.  Co.,  1.52  Fed.  Rep.  831  (1907). 
A  stockholder  may  maintain  a  suit  in 
the  state  court  to  enjoin  directors 
from  e.xtending  a  lease  at  a  reduced 
rental  and  from  releasing  security  for 
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such  rental,  where  he  charges  fraud, 
even  though  both  the  lessor  and  les- 
see|rare  in  the  hands  of  receivers 
appointed  by  the  federal  court.  More- 
over the  federal  court  has  no  author- 
ity in  such  suits  to  compel  the  lessor 
to  execute  such  lease.  Guaranty  Trust 
Co.  V.  North  Chicago  St.  R.  Co.,  130 
Fed.  Rep.  801  (1904).  A  sale  of  all 
the  property  of  a  railroad  upon  fore- 
closure proceedings  does  not  prevent 
judgment  creditors  claiming  a  judg- 
ment lien  on  the  property  from  con- 
tinuing their  proceedings  in  the  state 
court.  Blair  v.  Walker,  26  Fed.  Rep. 
73  (1886).  A  foreclosure  suit  and 
appointment  of  a  receiver  in  a  federal 
court  does  not  oust  a  state  court  of 
jurisdiction  in  a  pending  suit  for 
damages  to  land  bj-  reason  of  the  con- 
struction of  the  road.  Mercantile  T. 
Co.  I'.  Pittsburg,  etc.  R.  R..  29  Fed. 
Rep.  732  (1887).  In  a  suit  by  a  cor- 
porate creditor  to  reach  the  equity  of 
the  corporation  in  its  mortgaged  prop- 
erty, a  third  person  who  claims  part 
of  the  complainant's  debt  and  is  liti- 
gating the  same  in  the  state  court  will 
not  be  allowed  to  intervene.  Coffin 
V.  Chattanooga,  etc.  Co.,  44  Fed.  Rep. 
533  (1891).  Where  a  foreclosure  suit 
is  pending  in  one  state  court,  another 
foreclosure  suit  on  the  same  property 
cannot  be  commenced  in  another  state 
court,  both  courts  being  in  the  same 
parish.  Weymouth  v.  Roselius,  36  La. 
Ann.  527  (1884).  The  general  prin- 
ciples governing  this  subject  of  pri- 
ority of  a  similar  suit  in  the  state 
court  are  discussed  in  Loring  v. 
Marsh,  2  Cliff.  311  (1864);  s.  c,  15 
Fed.  Cas.  898  (not,  however,  a  cor- 
poration case).  Although  a  fore- 
closure suit  on  another  mortgage,  which 
is  claimed  to  be  a  first  mortgage,  is 
pending  in  the  state  court  and  a  re- 
ceiver has  been  appointed,  yet  a  bond- 
holder may  commence  another  forfv 
closure  suit  in  the  federal  court, 
14 
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although  two  foreclosure  suits  affecting  the  same  property  and  having 
the  same  parties  are  instituted,  one  in  the  federal  court  and  the  other 
in  the  state  court,  yet  the  second  suit  will  not  be  dismissed,  but  all 
proceedings  therein  will  be  stayed  until  the  first  suit  is  tried  and  de- 
termined.^ Where  a  junior  mortgage  is  being  foreclosed  in  the  state 
court  and  a  receiver  has  been  appointed,  a  subsequent  suit  in  the  fed- 
eral court  to  foreclose  the  senior  mortgage  will  be  stayed  until  the 
completion  of  the  proceedings  in  the  state  court.^  The  United  States 
courts  are  prohibited  by  act  of  Congress  from  enjoining  a  state  court 
from  appointing  a  receiver  or  carrying  on  legal  proceedings,^  but  they 
may  enjoin  suits  in  their  own  courts.^  A  state  court  may  enjoin  parties 
from  instituting  suit  in  the  federal  court,  but  upon  the  filing  of  a  bill 
in  the  United  States  court  jurisdiction  attaches,  even  though  the  writ 


setting  up  that  the  trustees  of  his  mort- 
gage, which  he  claims  is  prior  to  the 
above-named  mortgage,  are  commit- 
ting a  breach  of  trust,  one  carrying 
on  the  suit  in  the  state  court  and  the 
other  acting  as  receiver  therein.  No 
request  to  the  trustees  to  bring  the 
.suit  is  necessary.  The  federal  court, 
however,  will  not  appoint  a  receiver 
in  such  a  case.  Mercantile  T.  Co.  v. 
Lamoille,  etc.  R.  R.,  16  Blatchf.  324 
(1879);  s.  c,  17  Fed.  Cas.  2.5.  In 
Brooks  V.  Vermont,  etc.  R.  R.,  14 
Blatchf.  463  (1878) ;  s.  c,  4  Fed.  Cas. 
308,  the  court  held  that  a  bondholder 
might  institute  a  suit  in  the  federal 
court  for  foreclosure,  even  though  the 
trustee  had  already  instituted  a  suit 
for  the  same  purpose  in  the  state 
court.  This  ease,  however,  both  in 
its  reasoning  and  its  conclusions,  can 
hardly  be  considered  correct.  Where 
foreclosure  is  commenced  in  the  fed- 
eral court,  and  then  by  agreement  of 
nearly  all  the  bondholders  a  plan  of 
reorganization  is  adopted  and  ap- 
proved by  the  court,  and  is  acted  on 
by  nearly  all  the  parties,  the  suit  not 
being  formally  discontinued,  but  ap- 
parently abandoned,  the  suit  contin- 
ues nevertheless,  and  a  subsequent 
foreclosure  by  the  trustee  in  a  state 
court  gives  no  rights  to  a  purchaser 
at  the  foreclosure  sale  as  against  a 
bondholder  who  did  not  take  part  in 
the  reorganization.  He  may  revive 
and  proceed  with  the  case  in  the  fed- 
eral court.  Bill  V.  New  Albanv,  etc. 
R.  R.,  2  Biss.  390  (1870) ;   s.  c,  3  Fed. 
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Cas.  379.  Although  a  foreclosure  suit 
is  pending  in  a  state  court  with  an 
injunction  against  suits  being  brought 
against  the  corporation,  yet  a  bond- 
holder under  another  mortgage  who 
is  not  a  party  to  the  first  suit  may  sue 
on  his  bonds  in  the  federal  court. 
Parsons  v.  Greenville,  etc.  R.  R.,  1 
Hughes,  279  (1877) ;  s.  c,  18  Fed.  Cas. 
1255.  A  pending  suit  in  the  federal 
court  is  not  affected  by  insolvency  pro- 
ceedings instituted  after  such  suit  was 
commenced.  Straine  v.  Bradford,  etc. 
Co.,  88  Fed.  Rep.  571  (1898). 

1  Hughes  V.  Green,  84  Fed.  Rep.  833 
(1898). 

2  Cochran  v.  Pittsburg,  etc.  R.  R., 
158  Fed.  Rep.  549  (1907). 

'  Cceur  D'Alene  Rv.,  etc.  Co.  v. 
Spalding,  93  Fed.  Rep.' 280  (1899). 

*  Even  though  a  railroad  company 
occupying  the  streets  commits  a 
breach  of  the  contract  between  the 
company  and  the  city,  under  which 
contract  the  tracks  were  laid,  yet  the 
remedy  of  the  city  is  not  a  resolution 
forfeiting  the  rights  of  the  company 
and  instructing  the  city  officers  to 
take  forcible  possession  of  the  street 
and  remove  the  tracks.  Such  action 
is  a  taking  of  the  railroad  property 
without  due  process  of  law  and  may 
be  enjoined  in  the  federal  courts.  A 
subsequent  suit  brought  in  the  federal 
court  by  the  city  to  enforce  such  or- 
dinance will  also  be  enjoined.  Iron 
Mountain  R.  R.  v.  City  of  Memphis, 
96  Fed.  Rep.  113  (1899). 
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of  subpoena  is  not  served  until  after  service  has  been  made  in  a  suit 
commenced  in  a  state  court,  and  hence  the  state  court  cannot  enjoin 
\  the  party  who  files  such  bill  from  proceeding  with  his  suit  in  the  United 
States  court. ^  A  state  court  which  has  appointed  a  receiver  of  a  rail- 
road will  allow  a  mortgagee  to  foreclose  in  the  federal  court.^  A  gas 
consumer  may  enjoin  in  the  state  court  the  company  from  cutting  off 
his  gas  because  he  pays  only  a  rate  as  reduced  by  the  legislature,  even 
though  the  company  is  contesting  the  reduction  in  the  federal  court 
by  a  suit  to  restrain  the  enforcement  of  the  statute,  the  plaintiff  in  the 
state  court  not  being  a  party  to  the  suit  in  the  federal  court  and  there 
being  no  injunction  in  the  federal. court  against  the  plaintiff  bringing  a 
suit  in  the  state  court.^  Even  though  the  franchise  of  a  water-works 
company  has  been  declared  forfeited  in  a  suit  by  the  city  against  the 
company,  yet  a  mortgagee  of  the  property  may  bring  suit  in  the  federal 
court  to  maintain  the  franchise  and  may  have  a  receiver  appointed, 
the  mortgagee  not  having  been  a  party  to  the  first  suit  in  the  state 
court. ^  The  trustees  of  a  street  railway  mortgage  may  maintain  a  suit 
in  the  federal  court  to  enjoin  a  city  from  repealing  its  grant  to  the  com- 
pany and  need  not  join  the  company  as  a  party  where  that  would  defeat 
the  jurisdiction  of  the  court. ^  In  a  suit  by  a  minority  stockholder 
against  the  corporation  and  majority  stockholders  to  enjoin  the  fore- 
closure of  a  chattel  mortgage,  he  may  proceed  to  judgment  even  though 
after  the  commencement  of  the  suit  a  receiver  was  appointed  in  the 
state  court. ^  The  federal  court  will  not  on  the  application  of  receivers 
appointed  in  a  state  court  at  the  instance  of  the  state,  turn  over  to  them 
property  already  in  the  hands  of  federal  receivers,  unless  the  state 
suits  have  proceeded  to  a  point,  showing  that  the  state  will  prevail 
and  that  the  property  should  be  turned  over.^  Where  a  suit  is  pending 
in  the  United  States  court  in  California,  and  subsequently  the  defend- 
ants commence  a  suit  in  England,  involving  questions  that  can  be 

1  Farmers',  etc.  Co.  v.  Lake  Street,  has  abandoned  a  lease  a  mortgage 
etc.  R.  R.,  177  U.  S.  51  (1900).  given  by  the  lessor  may  be  foreclosed 

2  Massey  v.  Camden,  etc.  Ry.,  75  in  the  state  court.  Guaranty  T.  Co. 
N.  J.  Eq.  1  (1908).  Where  a  state  re-  t-.  Second  Ave.  R.  R.,  165  Fed.  Rep. 
ceiver  is  in  charge  of  a  street  railway  487  (1908). 

and   the   mortgagee   commences   fore-  '  Richman  v.  Consolidated,  etc.  Co., 

closure  in  the  federal  court  and  with  186  X.  Y.  209  (1906). 

the     permission     of     the   state   court  *  Farmers',  etc.  Co.  v.  ^leridian,  etc. 

makes  the  receiver  a  party  on  condi-  Co.,  139  Fed.  Rep.  661  (1905). 

tion  that  the  receiver's  possession,  etc.,  '  City  of  Denver  v.  Mercantile  T. 

shall  not  be  interfered  A\-ith,  the  federal  Co.,  20"l  Fed.   Rep.  790  (1912).     See 

court  may  order  the  receiver's  compen-  §  821,  supra. 

sation  to  be  paid  in  preference  to  the  *  Sims  v.  United  Wireless,  etc.  Co., 

mortgage    debt    after    exhausting    the  179  Fed.  Rep.  540  (1910). 

money  in  his  hands.     P*rovident,  etc.  '  Pennsylvania  Steel  Co.  v.  N.  Y., 

Co.  V.  Camden,  etc.  Ry.,  177  Fed.  Rep.  etc.  Ry.,  160  Fed.  Rep.  224  (1908). 

854  (1910).     lyhere  a  federal  receiver 
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adjudicated  in  the  first  suit,  the  United  States  court  will  enjoin  the 
defendants  from  prosecuting  such  suit  in  England.^ 

It  has  been  held  that,  although  suit  is  pending  in  the  federal  court 
to  foreclose  a  mortgage,  yet  a  creditor  may  file  a  bill  in  the  state  court 
to  have  the  mortgage  declared  illegal  as  having  been  given  to  stock- 
holders without  consideration. 2  A  suit  in  a  state  court  to  construe 
and  enforce  a  deed  by  a  corporation  for  the  benefit  of  creditors  does  not 
prevent  a  subsequent  suit  in  the  federal  court  to  set  aside  such  deed.' 
Even  though  the  federal  court  has  possession  of  property,  a  mechanic's 
lien  claimant  may  file  papers  in  the  state  court  to  preserve  his  lien,  but 
cannot  proceed  to  a  sale.^ 

The  federal  court  will  not  disturb  a  receiver  who  has  been  appointed 
by  the  state  court  before  any  receiver  was  appointed  by  the  federal 
court,  and  vice  versa,  the  rule  being  that  the  court  which  first  takes 
possession  may  retain  possession.^  Hence,  a  receiver  appointed  by  a 
federal  court  cannot  take  property  which  is  already  in  the  hands  of  a 
receiver  duly  and  previously  appointed  by  a  state  court.®  "It  is  a 
rule  of  general  application  that  where  property  is  in  the  actual  posses- 
sion of  one  court  of  competent  jurisdiction,  such  possession  cannot  be 
disturbed  by  process  out  of  another  court."  ^     It  is  settled  law  that  the 

1  Gage  V.  Riverside  Trust  Co.,  86 
Fed.  Rep.  984  (1898). 

2  Gay  V.  Brierfield,  etc.  Co.,  94  Ala. 
303  (1891),  re\aewing  many  cases. 

3  Powers  V.  Blue,  etc.  Assoc,  86  Fed. 
Rep.  705  (1898),  reviewing  and  classi- 
fying the  authorities. 

*  Heidritter  i'.  Elizabeth  Oil  Cloth 
Co.,  112  U.  S.  294  (1884). 

6  Gay  V.  Brierfield,  etc.  Co.,  94  Ala. 
303  (1891).  In  Wilmer  v.  Atlanta,  etc. 
Ry.,  2  Woods,  409,  427  (1875) ;  s.  c,  30 
Fed.  Cas.  73,  the  court  said  :  "The  test, 
I  think,  is  this^  Not  which  action  was 
first  commenced,  nor  which  cause  of 
action  has  priority  or  superiority,  but 
which  court  first  acquired  jurisdiction 
over  the  property.  If  the  Fulton 
county  court  had  the  power  to  take 
possession  when  it  did  so,  and  did  not 
invade  the  possession  or  jiu-isdiction 
of  this  court,  its  possession  -will  not 
be  interfered  with  by  this  court;  the 
parties  must  either  go  to  that  court 
and  pray  for  the  removal  of  its  hand, 
or,  having  procured  an  adjudication  of 
their  rights  in  this  court,  must  wait 
until  the  action  of  that  court  has  been 
brought  to  a  close,  and  judicial  pos- 
session has  ceased.  .  .  .     The  alleged 


collusion  and  fraud  of  the  parties  can- 
not alter  the  case.  It  is  a  question 
between  the  two  courts ;  and  we  must 
respect  the  possession  and  jurisdic- 
tion of  the  sister  court.  We  cannot 
take  the  property  out  of  its  hands 
unless  it  has  first  wrongfully  taken 
it  out  of  our  hands.  This,  as  we  have 
shown,  has  not  been  done.  The  ap- 
plication for  a  writ  of  assistance  and 
for  an  attachment  must  be  denied." 

6  Shields  v.  Coleman,  157  U.  S.  168 
(1895). 

'  Moran  v.  Sturges,  154  U.  S.  2,56, 
274  (1894).  Where  the  federal  court 
has  appointed  a  receiver  under  a  fore- 
closure bill  and  he  has  taken  posses- 
sion, a  subsequent  receiver  appointed 
by  a  state  court  on  the  application 
of  junior  creditors  will  not  be  given 
possession.  Central  T.  Co.  v.  Chat- 
tanooga, etc.  R.  R.,  62  Fed.  Rep.  950 
(1894).  After  a  state  receiver  has 
been  appointed  the  federal  coui-t  will 
not  appoint  another,  even  though  the 
former  has  been  forcibly  ousted  of 
possession.  Central  T.  Co.  v.  South 
Atlantic,  etc.  R.  R.,  57  Fed.  Rep.  3 
(1893).  A  United  States  marshal  can- 
not  levy   on   property   in   the   hands 
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court  which  first  obtains  possession  of  the  property  through  a  receiver 


of  a  state  receiver.  A  state  receiver 
may  apply  to  the  federal  court  and 
have  the  levy  set  aside.  The  federal 
court  will  not  inquire  into  irregular- 
ities in  the  appointment  of  the  re- 
ceiver. Remington,  etc.  Co.  v.  Louisi- 
ana, etc.  Co.,  56  Fed.  Rep.  287  (1893). 
Where  the  receiver  of  a  system  of 
roads  is  appointed  by  the  federal 
court  at  the  instance  of  the  company 
itself,  and  subsequently  a  receiver  is 
appointed,  by  a  state  court,  of  a  rail- 
road company  whose  road  makes  up  a 
part  of  that  system,  but  which  is  con- 
trolled by  the  parent  company  as  a 
majority  stockholder  and  creditor,  the 
federal  coiu-t  will  direct  the  receiver 
to  turn  over  that  road  to  the  receiver 
appointed  by  the  state  court.  Cen- 
tral R.  R.,  etc.  Co.  V.  Farmers'  L.  & 
T.  Co.,  56  Fed.  Rep.  357  (1893). 
Where  a  street  railroad  has  been  sold 
out  under  a  damage  claim,  which  by 
statute  has  priority  over  a  mortgage, 
and  a  state  receiver  is  in  charge,  the 
mortgagee  cannot  have  a  receiver  ap- 
pointed by  the  federal  court  in  an 
action  to  foreclose.  Lancaster  v.  Ash- 
ville  St.  Ry.,  90  Fed.  Rep.  129  (1898), 
holding  also  that  even  though  state 
proceedings  have  been  practically 
closed,  yet,  if  the  receiver  has  not 
been  discharged,  the  United  States 
court  will  not  appoint  another  re- 
ceiver, especially  where  no  great  and 
imminent  danger  is  involved. 

\\Taere  the  federal  court  has  aj)- 
pointed  a  receiver  and  directed  him 
to  take  possession  without  knowledge 
of  the  fact  that  a  state  receiver  was 
already  in  charge,  the  court  will  sus- 
pend its  order  to  take  possession  until 
the  termination  of  the  state  receiver- 
ship, the  complainant  not  being  a 
party  to  the  state  suit.  Foster  v. 
Lebanon,  etc.  R.  R.,  100  Fed.  Rep.  543 
(1900).  Even  though  a  receiver  has 
been  appointed  by  a  state  court  at  the 
instance  of  a  creditor,  yet  the  mort- 
gagee may  commence  suit  in  the  fed- 
eral court  to  foreclose  his  mortgage, 
but  the  federal  com-t  wiU.  not  decree 
sale  or  take  possession  of  the  prop- 
erty unto,  the  state  court  has  re- 
leased the  same.     Metropolitan  Trust 

31 


Co.  V.  Lake  Cities,  etc.  Ry.,  100  Fed. 
Rep.  897  (1900).  Even  though  a  per- 
son holding  assets  of  an  insolvent  cor- 
poration is  enjoined  by  a  state  court 
from  disposing  of  them,  yet,  if  by 
order  of  the  federal  court  he  turns 
them  over  to  a  receiver  appointed  by 
the  federal  court,  he  is  protected. 
Carter  v.  Dime  Sav.  Bank,  61  Neb.  587 
(1901).  The  attorney-general  of  a, 
state  may  file  a  bill  in  the  state  court 
to  enjoin  a  federal  receiver  from  tear- 
ing up  a  railroad  in  accordance  with 
an  order  of  the  federal  court.  In  re 
Attorney-General,  113  Wis.  623  (1902). 
Under  the  usual  mortgage  giving  the 
trustee  power  to  take  possession  and 
also  to  foreclose,  the  trustee  may 
commence  suit  for  foreclosure,  and 
may  also  take  possession  without  hav- 
ing any  receiver  appointed  by  the 
court.  Such  possession  cannot  be  dis- 
turbed by  a  receiver  subsequently  ap- 
pointed by  the  state  court.  Such  pos- 
session may  be  taken  by  the  attoraey 
for  the  trustee.  Pilcher  v.  Sioux  City, 
etc.  Co.,  12  S.  Dak.  52  (1899).  A  fed- 
eral court  has  no  power  to  enjoin  a 
receiver  in  possession  of  a  railroad, 
under  appointment  of  a  state  court, 
from  issuing  receiver's  certificates,  or 
to  restrain  the  parties  in  the  state 
coiirt  from  carrying  out  an  agreement 
sanctioned  by  that  court.  Reinach  v. 
Atlantic,  etc.  R.  R.,  58  Fed.  Rep.  33 
(1878).  Although  a  court  gives  judg- 
ment to  the  effect  that  a  company  is 
not  entitled  to  land,  yet  it  wHl  not 
order  a  receiver,  in  possession  of  the 
land  by  appointment  of  another  court, 
to  give  up  such  possession.  Abbey  v. 
International,  etc.  Receivers,  5  Tex. 
Civ.  App.  261  (1893).  Where  a  fed- 
eral court  has  taken  possession  of  an 
interstate  railway  on  foreclosure  pro- 
ceedings, it  will  not  turn  over  to  the 
state  coiu-ts  a  line  which  was  acquired 
by  purchase  by  the  general  company, 
even  though  that  line  is  wholly  with- 
in the  state  and  its  charter  has  been 
forfeited.  Mercantile  T.  Co.  v.  Mis- 
souri, etc.  Ry.,  48  Fed.  Rep.  351 
(1890).  No  receiver  wiU  be  appointed 
by  the  federal  court  after  a  state  re- 
ceiver has  taken  possession.  Garner 
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retains  that  possession  until  the  end  of  the  case  in  that  court.^  The 
supreme  court  of  the  United  States  goes  further  and  lays  down  the  rule 
that,  "  as  between  two  courts  of  concurrent  and  coordinate  jurisdic- 
tion, having  like  jurisdiction  over  the  subject-matter  in  controversy, 
the  court  which  first  obtains  jurisdiction  is  entitled  to  retain  it  with- 
out interference,  and  cannot  be  deprived  of  its  right  to  do  so  because  it 
may  not  have  first  obtained  physical  possession  of  the  property  in  dis- 
pute." 2    Thus  even  though  an  appeal  has  been  taken  from  an  order  of 


V.  Southern,  etc.  Assoc.,  84  Fed.  Rep. 
3  (1897).  An  attachment  does  not 
lie  in  the  federal  court  on  property 
which  is  in  the  hands  of  a  receiver  of 
the  state  courts.  State  v.  Elhs,  45  La. 
Ann.  1418  (1893).  The  United  States 
court  TvnU  not  appoint  a  receiver  at 
the  instance  of  a  junior  mortgagee, 
where  the  senior  mortgagee  is  fore- 
closing in  the  state  court,  and  the 
property  is  in  the  hands  of  an  as- 
signee in  insolvency  of  the  mortgagor, 
and  the  junior  mortgagee  is  a  party 
defendant.  The  court  said  :  "It  seems 
clear  to  this  court  that  in  foreclosure 
cases  the  doctrine  maintained  in  the 
federal  coiirts  is  that,  where  the  prop- 
erty is  in  the  possession  of  a  receiver 
or  an  assignee  of  a  state  court,  the 
federal  court  wdU  ordinarily  do  noth- 
ing to  disturb  his  possession  or  to 
interfere  with  the  proper  manage- 
ment of  the  property  by  the  state 
court  pending  the  foreclosure."  Val. 
Blatz,  etc.  Co.  v.  Walsh,  84  Fed.  Rep. 
5  (1897).  Where  a  federal  receiver  is 
in  charge  of  property,  a  mortgagee 
cannot  file  a  bill  for  foreclosure,  even 
in  the  federal  court,  but  must  inter- 
vene. American  L.  &  T.  Co.  v.  Cen- 
tral Vt.  R.  R.,  84  Fed.  Rep.  917  (1898). 
Where  a  state  receiver  is  in  charge 
of  a  mine,  a  citizen  of  another  state 
cannot  file  a  bill  in  equity  in  the  fed- 
eral court  for  an  injunction  against 
such  receiver  in  his  mining  opera- 
tions, unless  the  state  coiu-t  consents 
to  his  being  so  sued.  Boss  v.  Heck- 
man,  84  Fed.  Rep.  6  (1897).  Where 
the  property  is  already  in  the  hands 
of  a  federal  receiver,  a  state  court 
wiU  refuse  to  entertain  a  suit  for  the 
foreclosure  of  a  mortgage  subsequent 
to  the  one  being  foreclosed  in  the  fed- 
eral court ;  and  the  court  said  that 
the  rule  was  the  same  even  of  a  mort- 
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gage  prior  to  the  one  already  in  pro- 
cess of  foreclosm-e.  Milwaukee,  etc. 
R.  R.  V.  Milwaukee,  etc.  R.  R.,  20  Wis. 
165  (1865). 

1  Although  a  foreclosure  suit  is 
pending  in  a  state  court,  yet  if  a 
subsequent  foreclosure  suit  against 
the  same  property  is  commenced  in 
the  federal  court,  and  a  receiver  is 
appointed  first  in  the  latter  court,  the 
latter  court  will  retain  possession  of 
the  property  and  allow  the  suit  to 
continue.  East  Tennessee,  etc.  R.  R. 
V.  Atlanta,  etc.  R.  R.,  49  Fed.  Rep. 
608  (1892).  Where,  after  a  stock- 
holder's suit  to  obtain  a  receiver,  a 
mortgagee  files  a  biU  in  the  federal 
court  to  foreclose,  and  the  federal 
com't  appoints  a  receiver  first,  such 
receiver  will  not  be  ordered  to  turn 
the  property  over  to  a  state-court  re- 
ceiver appointed  subsequently.  De  La 
Vergne,  etc.  Co.  v.  Palmetto  Brewing 
Co.,  72  Fed.  Rep.  579  (1886). 

2Moran  v.  Sturges,  154  U.  S.  256, 
283,  284  (1894),  rev'g  Re  Schuyler, 
etc.  Co.,  136  N.  Y.  169.  In  this  case 
the  eom-t  held  that  a  state  coin-t  can- 
not, in  connection  with  its  receiver, 
enjoin,  try,  or  adjust  maritime  hens, 
and  that  an  injunction  by  a  state 
court  against  a  United  States  marshal 
who  obtained  possession  of  ships  after 
an  order  of  the  state  court  appoint- 
ing a  receiver,  but  before  the  receiver 
qualified  or  took  possession,  is  void. 
Where  minority  stockholders  in  a  cor- 
poration, the  charter  of  which  has 
expired,  file  a  bill  in  the  state  court 
to  wind  up  its  affairs,  a  creditor,  who 
subsequently  commences  a  suit  in  the 
federal  court,  cannot  have  a  receiver 
appointed.  Louis^nlle  Trust  Co.  v. 
Knott,  130  Fed.  Rep.  820  (1904),  rev'g 
Knott  V.  Evening  Post  Co.,  124  Fed. 
Rep.  342.  Where  a  suit  has  been  com- 
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the  state  court  appointing  a  receiver,  yet  a  subsequently  appointed 
federal  receiver  cannot  take  possession  of  the  property  notwithstanding 


menced  in  the  state  court  for  a  re- 
ceiver the  federal  court  will  not  ap- 
point a  receiver,  but  will  stay  the 
later  suit.  Sullivan  v.  Algrem,  160 
Fed.  Rep.  366  (1908).  Even  though 
a  receiver  appointed  by  a  state  court 
has  not  taken  possession  and  an  ap- 
peal has  been  taken  from  the  order 
appointing  him,  yet  this  prevents  the 
federal  court  from  appointing  a  re- 
ceiver of  the  same  property.  State  of 
Texas  v.  Palmer,  1.58  Fed.  Rep.  705 
(1907);  aff'd,  212  U.  S.  118.  A 
stockholder's  suit  in  the  state  court  for 
a  receiver  for  mismanagement  result- 
ing in  a  receivership  takes  prece- 
dence over  a  subsequent  suit  by  trus- 
tees in  the  federal  court  for  the  same 
purpose.  Stirhng  v.  Seattle,  etc.  Ry., 
198  Fed.  Rep.  913  (1912).  Where  a 
federal  court  in  a  foreclosure  suit  has 
ordered  a  sale,  its  jurisdiction  is  exclu- 
sive, and  the  subsequent  appointment 
of  a  receiver  of  the  property  by  a  state 
court  in  a  suit  commenced  at  the  time 
of  such  appointment  does  not  affect 
the  exclusive  jurisdiction  of  the  federal 
court,  even  though  the  federal  court 
did  not  appoint  a  receiver.  Holland, 
etc.  Co.  V.  International,  etc.  Co.,  85 
Fed.  Rep.  865  (1898).  The  filing  of 
a  bill  asking  for  foreclosure  and  for 
a  receiver  in  the  federal  court  gives 
that  court  the  right  to  possession  of 
the  property  through  a  receivership 
as  against  a  receiver  appointed  by  the 
state  court  in  a  suit  commenced  after 
the  filing  of  the  bill  in  the  federal 
coiu't,  even  though  the  state  receiver 
is  appointed  first.  Appleton,  etc.  Co. 
V.  Central  Trust,  etc.  Co.,  93  Fed.  Rep. 
286  (1899).  Where  a  state  court  has 
entertained  a  bill  to  administer  the 
assets  of  an  insolvent  corporation,  and 
subsequently  a  similar  bill  is  filed  in 
the  federal  com-t,  the  federal  court 
will  not  appoint  a  receiver,  the  state 
court  having  already  refused  to  make 
such  an  appointment.  The  federal 
suit  will  be  abated  or  stayed  until 
the  determination  of  the  state  suit. 
Colston  V.  Southern,  etc.  Assoc,  99 
Fed.  Rep.  305  (1899).  The  court 
which  first   takes   jxu"isdiction   retains 
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exclusive  jurisdiction  until  its  duty 
is  fulfilled,  and  this  is  the  rule 
whether  possession  is  taken  or  not, 
in  suits  dealing  with  specific  property 
or  objects,  not  being  suits  strictly  in 
personam.  Baltimore,  etc.  R.  R.  v. 
Wabash  R.  R.,  119  Fed.  Rep.  678 
(1902).  Where  a  bill  is  filed  in  the 
federal  court,  and  on  the  same  day 
a  receiver  is  appointed,  a  suit  com- 
menced on  the  same  day  in  the  state 
court  by  a  stockholder  cannot  be  the 
basis  of  a  receivership  as  against  the 
federal  receiver,  who  was  appointed 
prior  to  the  appointment  of  the  state 
receiver,  especially  where  this  was 
merely  ancillary  to  a  prior  main  re- 
ceivership in  another  federal  district. 
Lewis  V.  American,  etc.  Co.,  119  Fed. 
Rep.  391  (1902).  In  Adams  v.  Mer- 
cantile Trust  Co.,  66  Fed.  Rep.  617 
(1895),  the  federal  court  ordered  its 
receiver  to  deliver  up  the  property  to 
a  state  receiver,  although  the  latter 
was  appointed  after  the  former,  the 
state  suit  haWng  been  commenced  be- 
fore the  federal  suit,  and  ha\ing 
called  for  a  receivership.  Although 
the  federal  court  has  appointed  a 
temporary  receiver,  yet  where  it 
learns  that  a  prior  suit  for  the  same 
purpose  was  commenced  in  the  state 
court,  the  federal  court  will  stop 
temporarily  at  least.  Howlett  v.  Cen- 
tral Carolina,  etc.  Co.,  56  Fed.  Rep. 
161  (1893).  The  court  in  which  suit 
is  first  commenced  to  "enforce  liens 
against  specific  property,  to  marshal 
assets,  administer  trusts,  or  liquidate 
insolvent  estates,  and  in  all  other 
suits  of  a  similar  natiu-e,  where,  in 
the  progress  of  the  litigation,  the 
court  may  be  compelled  to  assume  the 
possession  and  control  of  specific  per- 
sonal or  real  property',"  has  exclusive 
jurisdiction,  even  though  actual  pos- 
session of  the  property  is  not  taken 
until  after  suit  has  been  commenced 
in  another  court.  Merritt  v.  American 
Steel  Barge  Co.,  79  Fed.  Rep.  228,  231 
(1897).  A  receiver,  appointed  by  a 
state  court,  is  entitled  to  the  property 
as  against  a  receiver  subsequentlj'  ap- 
pointed by  another  court  in  the  same 
20 
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the  state  receiver  had  not  taken  possession  of  the  property.^  But 
even  though  a  street  railway  has  obtained  an  injunction  in  a  state 
court  against  a  certain  individual  interfering  with  the  operation  of 
a  railway,  and  also  has  issued  a  writ  of  replevin  against  him,  this  does 


state,  even  though  the  latter  receiver 
first  took  possession.  McDowell  v. 
McCormick,  121  Fed.  Rep.  61  (1902). 
Where  the  state  by  a  suit  in  the  state 
court  has  forfeited  the  charter  of  a 
water-works  company,  no  receiver  be- 
ing appointed,  and  thereafter  on  a 
bill  filed  in  the  United  States  court 
a  receiver  is  appointed  by  the  latter 
court,  and  thereafter  under  a  statute 
the  governor  of  the  state  appoints  a 
liquidator  of  the  affairs  of  such  cor- 
poration, and  thereafter  the  liquidator 
is  brought  in  as  a  party  defendant  to 
the  suit  in  the  United  States  court 
and  interposes  a  plea,  and  thereafter 
the  stockholders  organize  a  new  cor- 
poration and  receive  its  stock  in  ex- 
change for  their  stock  in  the  old  cor- 
poration, the  state  cannot  maintain 
a  suit  to  forfeit  the  charter  of  the 
latter  corporation  and  enjoin  a  trans- 
fer of  the  assets  of  the  old  corpora- 
tion to  the  new  corporation,  on  the 
ground  that  the  stock  of  the  new  cor- 
poration is  issued  at  a  fictitious  value, 
the  proof  being  insufficient  to  sustain 
any  such  claim,  and  the  plant  itself 
not  yet  having  been  sold  and  its  value 
ascertained.  State  v.  New  Orleans, 
etc.  Co.,  Ill  La.  1049  (1904).  The 
filing  of  a  bill  in  the  federal  court  for 
the  appointment  of  a  receiver  gives 
that  coiu-t  from  that  time  exclusive 
jurisdiction  over  the  property  of  the 
company,  even  though  the  receiver 
was  actually  appointed  later.  Riesner 
V.  Gulf,  etc.  Ry.,  89  Tex.  656  (1896). 
In  Kerp  v.  Michigan,  etc.  R.  R.,  14 
Fed.  Cas.  383  (1873),  the  federal 
court  appointed  a  receiver,  although 
a  receiver  was  already  in  possession 
by  appointment  of  the  state  court ; 
but  the  state  court,  upon  learning  that 
the  suit  in  the  federal  court  had  been 
commenced  first,  dismissed  the  bill  in 
the  state  court  and  dismissed  the  re- 
ceiver. In  May  v.  Printup,  59  Ga. 
128,  130  (1877),  the  court  said:  "It 
is  not  the  seizure  of  the  property  by 
the  receiver  that  gives  the  coixrt  juris- 


diction over  it,  but  the  commencement 
and  service  of  the  bill  and  process. 
The  object  of  the  seizure  of  the  prop- 
erty is  not  to  give  jurisdiction,  but 
only  to  enable  the  court  to  administer 
effectual  and  full  justice  under  the 
jurisdiction  it  has  acquired  by  virtue 
of  the  suit  commenced.  The  contrary 
view  would  encourage  collusion  be- 
tween parties  and  unseemly  haste  in 
the  seizure  of  property  by  receivers. 
The  case  at  bar  affords  a  striking  il- 
lustration of  the  propriety  of  the  rule 
that  the  commencement  of  the  suit, 
and  not  the  appointment  of  the  re- 
ceiver or  seizure  of  the  property,  gives 
jurisdiction  over  the  subject-matter." 
Although  a  federal  receiver  has  quali- 
fied, yet  a  state  court  will  also  appoint 
a  receiver,  unless  it  is  shown  that  the 
federal  suit  was  instituted  first.  Texas 
Trunk  Ry.  v.  State,  83  Tex.  1  (1892). 
After  the  commencement  of  a  suit 
in  the  federal  court  for  foreclosure 
and  a  receiver,  a  subsequent  bill  filed 
in  the  state  court  does  not  deprive 
the  federal  court  of  the  right  to  pos- 
session of  the  property,  even  though 
the  state  court  appoints  a  receiver 
first.  Union  T.  Co.  v.  Rockford,  etc. 
R.  R.,  6  Biss.  197  (1874);  s.  c,  24 
Fed.  Cas.  704.  Although  a  state  court 
enjoins  creditors  from  prosecuting 
any  suit  against  the  corporation  and 
fixes  a  daj^  for  a  hearing  on  an  ap- 
plication for  a  receiver,  yet  in  the 
meantime  a  non-resident  creditor  may 
commence  suit  in  the  federal  court 
and  obtain  the  appointment  of  a  re- 
ceiver in  that  case.  Such  a  proceed- 
ing is  not  in  contempt  of  the  state 
court.  State  v.  Nathans,  49  S.  C.  199 
(1897).  A  suit  by  a  city  to  forfeit 
a  grant  to  a  water-works  companj''  is 
not  affected  by  the  subsequent  ap- 
pointment of  a  receiver  by  the  federal 
court.  Palestine,  etc.  Co.  v.  City  of 
Palestine,  19  Tex.  540  (1898).  See 
§  870,  infra. 

'  Palmer  v.  Texas,  212  U.  S.   118 
(1909). 
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not  prevent  a  subsequent  suit  being  commenced  in  the  United  States 
court  to  foreclose  a  lien  on  the  property,  and  does  not  prevent  the  ap- 
pointment of  a  receiver  in  the  latter  suit  to  take  immediate  possession 
of  the  property.^  Where  a  water-works  grant  from  a  city  has  expired 
and  the  city  has  enjoined  in  the  state  court  the  company  from  discon- 
tinuing operation  of  the  plant,  pending  the  construction  by  the  city 
of  its  own  plant,  the  company  may  deed  to  its  mortgagee  its  equity  of 
redemption,  and  the  mortgagee  may  then  enjoin  the  city  from  prevent- 
ing its  discontinuing  operation  and  dismantling  and  taking  away  the 
plant.^  It  is  not  contempt  of  the  federal  court  to  institute  a  suit  in 
the  state  court  to  enjoin  the  federal  receiver  from  tearing  up  a  railroad 
track,  provided  there  is  no  actual  physical  interference  with  the  pos- 
session of  the  federal  court .^ 

In  order  to  commence  foreclosure  in  the  federal  court  it  is  of  course 
necessary  that  the  jurisdiction  of  the  court  be  clear  and  be  set  forth  in 
the  bill.  This  jurisdiction  almost  always  turns  on  the  fact  that  the 
trustee  or  bondholder  who  forecloses  is  a  citizen  of  a  different  state 
from  that  of  the  defendants.''  The  subject,  however,  of  the  right  of 
the  trustee  or  bondholders  to  commence  foreclosure  in  the  federal  court, 
or  to  remove  a  suit  into  the  federal  court,  is  considered  elsewhere.^ 


'  Put-in-Bay,  etc.  Co.  v.  Ryan,  181 
U.  S.  409  (1901). 

"  Laighton  v.  City  of  Carthage,  175 
Fed.  Rep.  145  (1909). 

'  Royal  T.  Co.  v.  Washburn,  etc. 
R.  R.,  139  Fed.  Rep.  865  (1905).  See 
§870. 

*  See  §  827,  supra,  and  §  844,  infra. 
Where  the  original  contract  between 
a  water-works  company  and  the  city 
provides  that  the  rental  to  be  paid 
by  the  city  shall  be  paid  to  the  trus- 
tee of  the  mortgage,  and  such  trustee 
is  a  non-resident,  the  trustee  may  en- 
force payment  by  a  suit  in  the  United 
States  court.  Columbia,  etc.  Co.  v. 
Citv  of  Dawson,  130  Fed.  Rep.  152 
(1903) ;  rev'd  in  197  U.  S.  178  on  the 
ground  that  the  diverse  citizenship 
was  a  mere  subterfuge.  Where  there 
are  three  trustees  and  one  of  them  is 
a  citizen  of  the  same  state  as  the 
mortgagor  corporation,  two  of  the 
trustees  may  bring  suit  for  foreclos- 
tire  in  the  federal  court,  a  third  trus- 
tee being  made  a  party  defendant,  he 
having  refused  to  join  in  bringing  the 
suit.  Einstein  v.  Georgia,  etc.  Ry., 
120  Fed.  Rep.  1008  (1903). 


'  See  §  827,  supra.  A  judgment 
creditor  of  an  insolvent  corporation 
may  bring  suit  in  the  federal  court 
if  his  judgment  is  for  more  than 
$2,000,  even  though  the  judgment  was 
obtained  in  the  state  court  on  as- ' 
signed  notes  of  which  the  federal 
court  would  not  have  had  jurisdiction. 
Stanwood  v.  Wishard,  134  Fed.  Rep. 
959  (1905),  holding  also  that  the 
claims  of  intervening  creditors  need 
not  exceed  .S2,000.  A  bondholder  can- 
not maintain  a  suit  in  the  United 
States  court  to  cancel  and  avoid  mort- 
gages where  his  proportionate  interest; 
is  less  than  $2,000.  Cowell  r.  City, 
etc.  Co.,  121  Fed.  Rep.  53  (1903). 
A  federal  court  has  jurisdiction  of 
a  suit  involving  a  mortgage  on  prop>- 
erty  within  the  district,  even  though 
both  parties  are  non-residents,  such 
parties,  however,  being  citizens  of 
different  states.  Cowell  v.  Citj',  etc. 
Co.,  96  Fed.  Rep.  769  (1899) ;  rev'd 
on  another  point  in  121  Fed.  Rep.  53. 
In  a  suit  by  a  receiver  of  two  in- 
solvent corporations  to  set  aside  a 
mortgage  executed  by  both  of  them, 
service  out  of  the  state  on  a  trustee 
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Where  the  federal  court  has  possession  of  a  raihoad  through  its  receiver, 
an  independent  suit  to  foreclose  cannot  be  instituted  in  the  same  court. 
The  foreclosure  may  be  by  cross-bill  in  that  same  suit.^  Where  the 
court  has  possession  of  the  property,  the  foreclosing  trustee  may  bring 
in  as  a  party  defendant  a  citizen  of  the  same  state  as  the  complainant.^ 
The  federal  court  has  no  jurisdiction  of  a  suit  brought  by  the  holder 
of  coupons,  where  it  appears  that  he  does  not  own  them,  but  is  merely 
allowing  his  name  to  be  used  to  give  jurisdiction  to  the  court.'  ^Vhere 
the  mortgagor  and  the  trustee  of  the  mortgage  are  citizens  of  the  same 
state  a  non-resident  beneficiary  of  the  mortgage  cannot  maintain  a  suit 
in  the  federal  court  to  foreclose,  making  the  mortgagor  and  trustee 
parties  defendant.*  And  where  a  non-resident  trustee  of  a  mortgage 
of  a  street  railway  files  a  bill  to  restrain  property  owners  from  objecting 
to  double  tracking  of  the  railway,  and  it  is  evident  that  it  sues  merely 
in  order  to  bring  the  suit  in  the  United  States  court,  there  having  been 
no  default  in  the  mortgage,  the  court  will  dismiss  the  suit.'^  Although 
a  bill  in  equity  filed  in  the  United  States  court  turns  out  to  have  been 


of  the  mortgage  is  effective,  the  trus- 
tee being  a  non-resident  and  the  prop- 
erty being  within  the  jurisdiction. 
Woods  V.  Woodson,  100  Fed.  Rep.  515 
(1900).  Stock  is  located  where  the 
corporation  is  incorporated,  and  a 
non-resident  stockholder  may  file  a 
bill  in  the  United  States  court  in  the 
district  where  the  corporation  was  or- 
ganized to  set  aside  an  illegal  forfeit- 
ure of  the  stock  for  non-payment  of 
assessments,  and  in  such  suit  he  may 
bring  in  non-resident  defendants  by 
substituted  ser\ice.  Jellenik  v.  Huron, 
etc.  Co.,  177  U.  S.  1  (1899).  The  ob- 
jection that  a  suit  in  the  federal  court 
is  not  brought  in  the  district  where 
one  of  the  parties  resides  is  waived 
by  the  defendant  corporation  appear- 
ing and  not  objecting,  and  an  inter- 
vening stockholder  cannot  afterwards 
raise  the  objection.  Citizens',  etc.  Co. 
V.  Union,  etc.  Co.,  106  Fed.  Rep.  97 
(1900). 

'  American  L.  &  T.  Co.  v.  Central 
Vt.,  etc.  Co.,  86  Fed.  Rep.  390  (1898). 
Where  a  railroad  property  has  passed 
into  the  hands  of  a  receiver  appointed 
by  a  federal  court  at  the  instance  of 
judgment  creditors,  the  mortgagee 
may  file  a  bill  in  the  same  federal 
court  to  foreclose  the  mortgage,  al- 
though  the   requisite   diverse   citizen- 
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ship  did  not  exist  to  sustain  the  fore- 
closm-e  bill  standing  by  itself  alone. 
Toledo,  etc.  R.  R.  v.  Continental  Trust 
Co.,  95  Fed.  Rep.  497  (1899).  Where 
the  federal  court  has  foreclosed  the 
second  mortgage  and  made  a  sale  sub- 
ject to  the  first  mortgage,  the  first 
mortgagee  may  then  commence  fore- 
closure proceedings  in  the  same  suit, 
even  though  the  purchaser  at  the  first 
sale  is  a  citizen  of  the  same  state  as 
the  first  mortgagee.  Farmers'  L.  & 
T.  Co.  V.  Houston,  etc.  Ry.,  44  Fed. 
Rep.  115  (1890).  See  also  §  845,  infra. 
Compare  §  848,  infra. 

2  Metropolitan  Trust  Co.,  etc.  v.  Co- 
lumbus, etc.  R.  R.,  93  Fed.  Rep.  689 
(1899). 

^  Lake  County,  etc.  v.  Dudley,  173 
U.  S.  243  (1899).  Even  though  shares 
exceeding  in  par  value  $2,000  are 
transferred  out  and  out  to  a  non- 
resident in  order  to  enable  him  to 
bring  suit  in  the  United  States  court, 
yet  he  may  maintain  the  suit,  and  his 
allegation  that  the  par  value  of  the 
stock  is  over  $2,000  is  sufficient.  Re 
Cleland,  218  U.  S.  120  (1910). 

^  Allen- West,  etc.  Co.  v.  Brashear, 
176  Fed.  Rep.  119  (1910). 

5  Williams  v.  Citv,  etc.  T.  Co.,  186 
Fed.  Rep.  419  (1911). 
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collusive,  so  that  the  court  had  no  jurisdiction,  yet,  where  receiver's 
certificates  have  been  issued  under  order  of  the  court,  the  court  will 
protect  the  receiver's  certificates  by  ordering  the  sale  of  enough  prop- 
erty to  pay  them,  and  the  court  may  also  retain  jurisdiction  of  inter- 
vening petitions.^ 

We  now  come  to  the  effect  of  a  decree  of  foreclosure.  Here  entirely 
different  rules  prevail.  The  mere  pendency  of  a  suit  does  not  prevent 
the  commencement  of  another  similar  suit  in  another  court.  But 
after  decree  in  one  court  all  the  parties  to  that  suit  are  bound  thereby 
and  will  not  be  allowed  to  prosecute  a  similar  litigation  elsewhere. 
The  decree  makes  the  matter  res  judicata,  and  pending  suits  of  parties 
who  are  parties  to  the  decree,  as  well  as  su})sequent  suits  brought  by 
them,  involving  the  same  subject-matter,  will  be  enjoined  by  the  court 
that  entered  the  decree.^ 

'  Electrical,  etc.  Co.  r.  Put-in-Bay, 
etc.  Ry.,  84  Fed.  Rep.  740  (1898). 
Where  bonds  and  stock  in  a  Penn- 
sylvania corporation  of  little  or  no 
value  are  assigned  to  a  citizen  of 
New  Jersey  without  consideration,  al- 
though absolutely,  for  the  purpose  of 
giving  jurisdiction  to  the  United 
States  court  for  a  receiver,  this  is  a 
fraud  on  the  court's  jurisdiction,  and 
the  suit  will  be  dismissed.  Kreider 
V.  Cole,  149  Fed.  Rep.  647  (1907). 
Where  a  federal  court  authorizes  the 
issue  of  receiver's  certificates,  and  it 
is  afterwards  decided  that  the  court 
had  no  jurisdiction  of  the  case,  a 
state  court  which  then  takes  posses- 
sion of  the  property  need  not  recog- 
nize such  certificates.  Crosby  v.  ^lor- 
ristown,  etc.  R.  R.,  42  S.  W.  Rep.  507 
(Tenn.  1897).  See  also  §§876,  877, 
injra. 

-  In  the  case  Central  Trust  Co. 
f;.  Western  N.  C.  R.  R.,  89  Fed.  Rep. 
24  (1898),  where  a  railroad  had  been 
sold  under  foreclosure  and  the  pur- 
chaser made  a  party  to  the  suit,  and 
the  final  decree  contained  a  provision 
for  the  court  passing  upon  claims  and 
entering  orders  from  time  to  time, 
the  court  enjoined  a  stockholder  from 
subsequently  instituting  a  suit  in  the 
state  court  attacking  the  validity  of 
the  mortgage  which  had  been  so  fore- 
closed in  the  federal  court.  ^Tiere, 
in  a  foreclosure  suit  and  sale,  the 
court  has  included  rails  and  ties  laid 
by    the   railroad   on   the   land   of   an- 
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other  person,  and  has  retained  juris- 
diction of  the  case  to  adjudicate  ad- 
verse claims,  the  owner  of  such  land 
cannot  commence  a  suit  in  a  state 
court  to  recover  damages  for  the  re- 
moval of  such  rails  and  ties.  The 
federal  court  will  enjoin  such  suit 
in  the  state  court.  Mercantile,  etc. 
Co.  V.  Roanoke,  etc.  Ry.,  109  Fed. 
Rep.  3  (1901).  Where  a  foreclosure 
has  been  completed  in  a  federal  court, 
and  the  purchaser  at  foreclosure  sale 
has  by  decree  of  the  court  appeared 
in  such  suit,  he  maj'  enjoin  a  cred- 
itor of  the  corporation  from  institut- 
ing a  suit  in  the  state  court  attack- 
ing the  good  faith  of  the  foreclosure 
and  seeking  to  enforce  a  lien  on  the 
propertv.  State  Trust  Co.  v.  Kansas 
City,  etc.  R.  R.,  110  Fed.  Rep.  10 
(1901).  After  a  foreclosure  has  been 
completed  in  the  federal  court  a  cred- 
itor of  the  insolvent  corporation  can- 
not in  the  state  court,  in  the  absence 
of  fraud,  attack  the  foreclosure  on  the 
ground  that  a  part  of  the  proceeds 
should  have  been  used  to  pay  his  debt. 
Kurtz  V.  Philadelphia  &  R.  R.  R.,  187 
Pa.  St.  59  (1898).  A  holder  of  re- 
ceiver's certificates  issued  by  the  fed- 
eral court  cannot  enforce  the  lien  of 
those  certificates  in  the  state  court 
while  the  suit  in  which  they  were 
issued  is  still  pending  in  the  federal 
court.  Passage  v.  Dansville,  etc. 
R.  R.,  41  N.  Y.  App.  Div.  182  (1899). 
Where  the  foreclosure  decree  in  the 
federal  court  provides  for  litigating 
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A  decree  of  foreclosure  by  a  state  court  cuts  off  the  lien  of  a  judg- 
ment obtained  in  a  federal  court  pending  the  suit,  and  is  a  bar  to  a  suit 
commenced  in  a  federal  court  by  such  judgment  creditor  attacking  the 
mortgage  as  illegal.^  So  also  a  decree  obtained  in  the  federal  court 
prevents  a  subsequent  suit  in  the  state  court."  The  remedy  of  a  party 
where  a  decree  was  obtained  by  fraud  is  considered  elsewhere.^ 

The  foregoing  rules  do  not  apply  to  those  who  were  not  parties  to 
the  foreclosure  suit.  If  they  were  neither  directly  nor  indirectly  par- 
ties, it  seems  that  they  may  enforce  their  liens,  irrespective  of  the  de- 
cree of  foreclosure.'^    And  after  a  federal  court  has  discharged  its  re- 


claims for  damages,  a  claimant  who 
has  intervened  cannot  thereafter  with- 
draw, and  by  suit  in  the  state  court 
establish  a  lien  on  the  property.  Tolle 
V.  Owensboro,  etc.  R.  R.,  HI  Ky.  623 
(1901).  Where  a  federal  court  has 
decreed  that  a  state  statute  reducing 
railroad  rates  is  unconstitutional  and 
has  enjoined  the  attorney-general  of 
the  state  from  enforcing  such  statute, 
such  injunction  applies  to  a  new 
attorney-general  who  institutes  suit 
in  the  state  court.  Starr  v.  Chicago, 
etc.  Ry.,  110  Fed.  Rep.  3  (1901) ;  aff'd, 
188  U.  S.  537.  In  Brierfield,  etc.  Co. 
V.  Gay,  106  Ala.  615  (1895),  after  a 
federal  coizrt  had  finished  a  foreclos- 
ure sale  of  property,  the  state  court 
held  that  it  had  jurisdiction  to  pass 
upon  the  validity  of  the  mortgage 
bonds  on  which  such  foreclosure  was 
based.  A  federal  court  that  has  fore- 
closed a  mortgage  and  completed  the 
sale  may  enjoin  a  judgment  creditor 
of  the  mortgagor  from  issuing  execu- 
tion out  of  the  state  court  and  levy- 
ing upon  the  property,  even  though 
it  is  claimed  that  the  purchaser  at 
the  foreclosure  sale  was  disqualified 
from  purchasing.  Julian  v.  Central 
T.  Co.,  115  Fed.  Rep.  9.56  (1902) ;  afif'd, 
193  U.  S.  93.     Cf.  §  748,  supra. 

1  Stout  V.  Lye,  103  U.  S.  66  (1880). 
See  also  §  859,  infra.  A  federal  court 
will  not  sustain  a  bill  by  a  creditor 
attacking  insolvency  and  receivership 
proceedings  in  the  state  court,  where 
the  charge  of  conspiracy  fails.  Dob- 
son  V.  Peck  Bros.  &  Co.,  119  Fed.  Rep. 
254  (1902).     Cf.  §  848,  infra. 

2  Where  in  a  foreclosure  suit  in  the 
federal  court  by  a  consent  decree  the 
trustee  is  put  in  possession,   and  by 


a  subsequent  decree  a  sale  is  ordered, 
and  the  trustee  files  a  report  of  a  sale 
ha\dng  been  made,  and  then  long  sub- 
sequently the  trustee  forecloses  the 
same  mortgage  in  a  state  court,  and 
the  purchaser  takes  possession,  the 
federal  court  will  oust  him  from  pos- 
session and  put  in  a  receiver,  on  the 
application  of  a  bondholder,  the  'trus- 
tee being  charged  with  misapplication 
of  the  funds.  The  court  is  not  bound 
by  the  foreclosure  in  the  state  court. 
Bill  V.  New  Albany,  etc.  R.  R.,  2  Biss. 
390  (1870) ;  s.  c,  3  Fed.  Cas.  379.  If 
the  state  court  refuse  to  recognize  the 
priority  of  jurisdiction  acquired  by 
the  federal  court,  the  state  proceeding 
should  be  brought  before  the  supreme 
court  by  ^^Tit  of  error.  Chittenden  v. 
Brewster,  2  Wall.  191  (1864).  Cf. 
Blair  v.  Walker,  26  Fed.  Rep.  73 
(1886).  Although  the  piirchaser  is 
bound  to  pay  outstanding  claims,  yet 
the  court  will  first  pass  upon  them. 
It  will  enjoin  a  suit  in  the  state  court 
relative  thereto.  Jesup  v.  WabasHi,  etc. 
Ry.,  44  Fed.  Rep.  663  (1890).  See 
also  §  890,  infra. 

'  See  §  848,  infra. 

*  A  foreclosure  suit  in  the  federal 
court,  to  which  a  trustee  under  a  prior 
mortgage  was  not  made  a  party,  is 
not  a  bar  to  a  subsequent  foreclosure 
suit  in  the  state  court  on  such  prior 
mortgage,  even  though  the  purchaser 
of  the  bonds  secured  thereby  pur- 
chased them  during  the  former  fore- 
closure suit.  Pittsburgh,  etc.  Ry.  v. 
Long  Island  L.  &  T.  Co.,  172  U.  S. 
493  (1899).  In  the  case  United 
Lines  Tel.  Co.  v.  Boston  Safe,  etc.  T. 
Co.,  147  U.  S.  431  (1893),  aff'g  36 
Fed.  Rep.  288,  the  court  held  that  as 
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ceiver,  a  state  court  may  then  enforce  its  decree  relative  to  the  property 
as  to  those  who  were  not  parties  to  the  federal  case.^     Thus  after  a  mort- 


between  two  mortgages  of  different 
companies,  each  purporting  to  be  a 
first  lien  on  the  same  property,  a  fore- 
closure of  one  in  the  state  courts  did 
not  give  a  prior  title  to  the  property 
as  against  the  other  mortgage  which 
was  afterwards  foreclosed  in  the  fed- 
eral court,  it  appearing  that  the  mort- 
gagee in  the  latter  was  not  a  party  to 
the  foreclosure  suit  in  the  state  court. 
The  purchaser  at  a  foreclosure  sale 
in  the  federal  court  cannot  enjoin  a 
judgment  creditor  from  bringing  suit 
in  the  state  court  to  enforce  his  judg- 
ment against  the  property  under  a 
state  statute  and  attacking  the  valid- 
ity of  the  mortgage,  it  appearing  that 
his  cause  of  action  arose  after  the 
foreclosure  sale,  and  that  he  was  not 
in  any  way  a  party  to  the  foreclosure 
suit.  The  foreclosure  should  be 
pleaded  as  a  defense,  and  if  full  efifeet 
to  the  foreclosure  decree  is  not  given, 
an  appeal  may  be  taken  to  the  su- 
preme court  of  the  United  States. 
James  v.  Central,  etc.  Co.,  98  Fed. 
Rep.  489  (1899).  After  a  foreclosure 
sale  in  the  federal  court,  a  trustee  of 
the  mortgage  being  complainant,  the 
purchaser  may  enjoin  bondholders 
from  commencing  another  suit  to 
foreclose  on  the  theory  that  they  were 
necessary  parties  to  the  first  foreclosure 
suit.  Alton  Water  Co.  v.  Brown,  166 
Fed.  Rep.  840  (1908) ;  s.  c,  222  U.  S. 
325.  Even  though  a  railroad  mortgage 
is  being  foreclosed  in  the  federal 
court  on  the  supposition  that  a  prior 
mortgage  had  been  fully  paid,  yet  a 
bona  fide  purchaser  of  bonds  secured 
by  such  prior  mortgage  may  bring 
a  foreclosure  suit  thereon  in  the 
state  court  after  the  foreclosure  suit 
in  the  federal  court  has  been  com- 
pleted,   even    though    such   purchaser 


purchased  during  the  foreclosure  of 
the  subsequent  mortgage,  and  was 
aware  of  the  default  on  such  second 
mortgage.  Pittsburgh,  etc.  Ry.  v. 
Lynde,  5.5  Ohio  St.  23  (1896).  Same 
case  aff'd  sub  nom.  Pittsburgh,  etc. 
Ry.  V.  Long  Island  L.  &  T.  Co.,  172 
U.  S.  493  (1899).  A  suit  in  the  fed- 
eral court  to  foreclose  an  alleged  hen 
on  a  water-works  plant  without  mak- 
ing a  mortgagee  a  party  defendant 
does  not  prevent  the  mortgagee  com- 
mencing a  suit  in  the  state  court  to 
foreclose  his  lien,  and  a  foreclosure 
sale  under  such  mortgage  gives  full 
title  to  the  property,  the  lien  being 
illegal.  National,  etc.  i'.  Oconto,  etc. 
Co.,  105  Wis.  48  (1899).  Where  a 
mortgage  foreclosure  suit  is  com- 
menced, and  then  mechanic's  lien  fore- 
closure suits  are  commenced,  and  then 
the  foreclosure  sale  under  the  mort- 
gage takes  place,  the  purchaser  is  not 
affected  bj'  the  mechanic's  lien  fore- 
closure. Andrews  v.  National,  etc. 
Works,  77  Ved.  Rep.  774  (1897).  Even 
though  a  suit  is  started  in  the  federal 
court  to  foreclose  a  lien,  yet,  if  the 
court  does  not  take  possession  of  the 
property,  a  mortgagee  may  subse- 
quentlj'  commence  a  suit  in  the  state 
court  and  proceed  to  a  foreclosure 
sale.  The  lis  pendens  in  the  federal 
court  does  not  affect  the  purchaser 
at  the  foreclosure  sale.  National,  etc. 
Works  V.  Oconto,  etc.  Co.,  113  Fed. 
Rep.  793  (1902).  Receiver's  certifi- 
cates issued  by  a  state  court  in  a  suit 
brought  by  a  creditor  without  joining 
the  mortgagee  as  a  partj-  are  not  su- 
perior in  right  to  the  mortgage,  and 
are  not  binding  on  the  federal  court 
in  decreeing  the  foreclosure  of  such 
mortgage.  Metropolitan  Trust  Co.  v. 
Lake  Cities,  etc.   Ry.,   100  Fed.  Rep. 


1  Texas,  etc.  Ry.  v.  Johnson,  151 
U.  S.  81  (1894).  The  state  court  may 
enforce  its  decree  after  the  federal  court 
has  ended  its  jurisdiction  over  the 
property.  Blair  v.  Walker,  26  Fed. 
Rep.  73  (1880).  Even  though  a  rail- 
road has  been  foreclosed  in  the  fed- 


eral court,  yet  a  property  owner  who 
was  not  made  a  party  to  that  suit  may 
bring  suit  in  the  state  court  for  eject- 
ment on  the  ground  that  the  railroad 
trespasses  on  his  propert%\  Central 
T.  Co.  V.  Grantham,  83  Fed.  Rep.  540 
(1897). 
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gage  has  been  foreclosed  in  the  federal  court  and  the  property  delivered 
to  the  purchaser,  a  state  court  may  adjudicate  that  a  claim  for  damages 
made  under  the  statutes  is  prior  in  right  to  the  mortgage  so  foreclosed.^ 
Stockholders'  suits  stand  on  a  different  basis,  and  even  though  a  suit  in 
a  state  court  filed  by  a  stockliolder  to  enjoin  a  sale  of  the  assets  fails, 
this  does  not  prevent  a  subsequent  suit  in  the  United  States  court  for 
the  same  relief,  where  the  first  suit  was  not  in  behalf  of  all  stockholders, 
especially  as  a  federal  court  considers  such  cases  from  a  different  stand- 
point.^ 

The  jurisdiction  of  the  court  is  not  ended  by  judgment.  The  juris- 
diction continues  until  the  judgment  is  satisfied.^  The  court  will  also 
protect  the  purchaser  at  its  foreclosure  sale.^    The  purchaser  at  fore- 


897  (1900).  If  a  creditor  is  prosecut- 
ing a  lien  in  a  state  court  when  a 
suit  is  brought  in  the  federal  court 
for  foreclosure,  and  a  receiver  is  ap- 
pointed by  the  latter  court,  and  the 
creditor  proceeds  irrespective  of  the 
latter  suit  and  obtains  a  lien,  his  lien 
wiU  not  be  recognized  by  the  federal 
court.  Blair  v.  St.  Louis,  etc.  R.  R., 
25  Fed.  Rep.  2  (1885).  Where  a  ven- 
dor has  obtained  a  judgment  in  the 
state  court  establishing  his  vendor's 
lien  on  personal  property,  and  he  in- 
tervenes in  a  foreclosure  suit  in  the 
federal  court,  the  latter  court  will  ac- 
cept the  judgment  in  the  state  court 
estabUshing  the  lien  as  conclusive. 
State,  etc.  Co.  v.  De  La  Vergne,  etc. 
Co.,  105  Fed.  Rep.  468  (1900).  A  sale 
of  a  portion  of  a  section  of  a  going 
railroad  is  illegal,  and  hence  even 
though  a  contractor's  lien  on  a  por- 
tion of  a  railroad  is  being  foreclosed 
in  the  federal  court,  yet  a  subsequent 
foreclosure  suit  and  sale  in  the  state 
court  Tvill  not  be  disturbed  by  a  de- 
cree in  the  federal  court,  but  the  pur- 
chaser at  the  foreclosure  sale  in  the 
state  court  takes  the  property  subject 
to  such  lien,  and  such  purchaser  may 
intervene  in  the  federal  court  and 
prevent  a  sale  of  a  fragment  of  the 
property.  Connor  v.  Tennessee,  etc. 
Ry.,  109  Fed.  Rep.  931  (1901).  A 
judgment  in  a  state  court  for  money, 
part  of  which  by  statute  has  a  lien 
in  preference  to  a  prior  mortgage, 
cannot  be  paid  out  of  funds  from  a 
subsequent  foreclosure  sale  in  the 
federal   courts,   the   trustee   not  hav- 


ing been  a  party  to  the  state  judg- 
ment. The  judgment  cannot  be  al- 
lowed beyond  the  amount  entitled  to 
the  lien.  Hassall  v.  Wilcox,  130  U.  S. 
493  (1889).  See  Ames  v.  Chicago, 
etc.  Ry.,  39  Fed.  Rep.  881  (1889),  as 
to  the  jurisdiction  of  the  federal 
courts  in  the  enforcement  of  a  sub- 
contractor's lien  on  a  railroad.  Where 
by  decree  in  a  state  court  a  railroad 
is  sold  under  foreclosure,  the  court 
ends  its  jurisdiction  over  the  railroad. 
If  the  purchaser  does  not  fulfill,  a 
holder  of  receiver's  certificates  may 
file  a  bill  in  the  federal  court  for  an- 
other sale.  The  state  court  cannot 
then  again  assume  jurisdiction  over 
the  property.  Central  Nat.  Bank  v. 
Hazard,  49  Fed.  Rep.  293  (1892). 

1  Trust  Co.  of  America  v.  Norfolk, 
etc.  Ry.,  183  Fed.  Rep.  803  (1911); 
aff'd,  190  Fed.  Rep.  737. 

2  Jackson  Co.  v.  Gardiner  Inv.  Co., 
200  Fed.  Rep.  113  (1912).  See  also 
§  748,  supra. 

'  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432,  464  (1898).  Compare  §  846, 
infra.  After  a  state  court  has  rendered 
a  decree  of  foreclosure  the  sheriff  cannot 
be  enjoined  from  selling  by  a  receiver 
subsequently  appointed  in  the  federal 
court.  Dodds  v.  Palmer,  etc.  Co.,  188 
Fed.  Rep.  447  (1911). 

*  Where  a  foreclosure  in  the  federal 
court  has  been  completed,  and  there- 
after a  suit  has  been  commenced  in 
the  state  court  on  a  cause  of  action 
which  arose  after  the  sale  and  after 
the  purchaser  had  been  put  in  pos- 
session, the  federal  court  may  enjoia 
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closure  sale  in  the  United  States  court  may  obtain  an  injunction  from 
that  court  against  the  enforcement,  by  a  sale  of  the  property,  of  judg- 
ments obtained  subsequently  in  the  state  court  to  which  he  was  not  a 
party,  the  United  States  court  having  retained  jurisdiction  to  settle  all 
claims  and  liens  upon  the  property.^  A  state  court  cannot  enjoin  a 
party  from  enforcing  a  decree  of  the  federal  court.-  Where  in  a  suit 
in  the  United  States  court  an  attachment  has  been  levied,  it  attaches 
to  real  estate  in  the  district,  and  even  though  thereafter  a  suit  is  com- 
menced in  the  state  court  and  receivers  are  appointed,  they  cannot 
restrain  the  United  States  marshal  from  selling  the  property  under  an 
execution  on  the  judgment  in  the  case  in  the  United  States  court.^ 


the  prosecution  of  such  action.  Cen- 
tral T.  Co.  V.  Western,  etc.  R.  R.,  112 
Fed.  Rep.  471  (1901).  The  purchaser 
at  foreclosure  sale  in  the  federal 
court  may  enjoin  a  subsequent  suit 
in  the  state  court  by  a  stockholder  to 
place  the  property  in  the  hands  of  a 
receiver  in  disregard  of  the  foreclos- 
ure decree.  James  v.  Central,  etc.  Co., 
98  Fed.  Rep.  489  (1899). 

•Julian  V.  Central  T.  Co.,  193 
U.  S.  93  (1904).  Even  though  a  fore- 
closure was  in  the  federal  court,  yet 
an  unsecured  creditor  of  the  fore- 
closed corporation  may  bring  suit  in 
the  state  court  against  the  new  cor- 
poration, to  hold  it  liable  for  the  debt 
on  the  theory  that  the  reorganization 
was  fraudulent  in  that  it  protected 
the  stockholders  of  the  old  corpora- 
tion at  the  expense  of  the  unsecured 
creditors  of  the  old  corporation. 
Guardian  Trust  Co.  i'.  Kansas  City, 
etc.  Ry.,  146  Fed.  Rep.  337  (1906). 
See  s.  c,  171  Fed.  Rep.  43.  In  a 
foreclosure  suit  by  a  second  mort- 
gagee in  the  federal  court,  even 
though  the  third  mortgagee  is  brought 
in  by  insufficient  notice,  yet  the  de- 
cree of  foreclosure  cannot  be  attacked 
subsequently  in  the  state  court  by 
such  third  mortgagee,  especially 
where  the  trustee  of  the  third  mort- 
gage appeared  in  the  suit.  Alabama, 
etc.  Ry.  V.  Thomas,  86  Miss.  27  (1905). 
Even  though  the  foreclosure  decree  in 
the  United  States  court  allows  any 
party  to  apply  for  further  orders  at 
the  foot  of  the  decree,  yet  thereafter 
bondholders  cannot  be  enjoined  by  an 
additional  order  at  the  foot  of  the  de- 


cree from  instituting  a  suit  in  the  state 
court  to  foreclose  one  of  the  mort- 
gages, which  has  already  been  fore- 
closed, they  not  being  parties  to  the 
first-named  suit,  except  as  they  were 
represented  by  a  trustee,  it  appearing 
that  they  were  given  no  notice  of  the 
application  for  an  injunction,  and  that 
the  purchaser  at  the  foreclosure  sale 
had  not  vet  been  disturbed.  Lewis  v. 
Peck,  154  Fed.  Rep.  273  (1907).  Where 
the  United  States  court  has  held  that 
the  unsecured  bonds  of  a  railroad 
issued  before  consolidation  with  an- 
other railroad  are  not  an  equitable  lien 
on  the  railroad  of  the  former,  prior 
in  right  to  mortgage  bonds  issued  by 
the  consolidated  road  (Wabash,  etc. 
Ry.  V.  Ham,  114  U.  S.  587),  and  a 
state  court  has  held  directly  to  the  con- 
trary (Compton  t'.  Wabash,  etc.  Ry., 
45  Ohio  St.  592),  one  of  the  holders  of 
such  bonds  cannot  after  a  foreclos- 
ure in  the  United  States  court  main- 
tain a  suit  in  the  state  court  to  ob- 
tain such  priority.  His  remedy  is  in 
the  United  States  court,  where  that 
court  reserved  jurisdiction  over  the 
property  for  the  protection  of  the 
purchaser  at  foreclosure  sale.  Wa- 
bash R.  R.  V.  Adelbert  CoUege,  208 
U.  S.  38  (1908),  appro\ang  Compton 
V.  Jesup,  68  Fed.  Rep.  263  (1895). 

-  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432  (1898),  rev'g  Stevens  v. 
Central  Nat.  Bank,  144  N.  Y.  50. 

*  Beardslee  v.  Ingraham,  183  N.  Y. 
411  (1906),  rev'g  106  N.  Y.  App,  Div. 
506.  The  question  of  whether  an  at- 
tachment in  the  federal  court  has 
precedence  over  a  subsequent  receiver 
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§  840.  Foreclosure  of  a  viortgage  on  a  railroad  that  runs  into 
two  or  more  states.  —  There  has  been  great  doubt  whether  a  court 
sitting  in  one  state  could  foreclose  the  whole  of  a  railroad  which  extends 
from  that  state  into  an  adjoining  state.  Ordinarily  a  court  cannot 
foreclose  a  mortgage  on  land  situated  outside  of  the  jurisdiction 
of  the  court.  And  this  rule  applies  to  the  courts  of  a  state  in 
the  foreclosure  of  an  interstate  railroad.  The  foreclosure  is  good 
for  that  part  of  the  railroad  which  is  located  within  the  state 
where  the  court  is  sitting,  but  usually  the  courts  of  the  other  state 
will  refuse  to  recognize  the  foreclosure  so  far  as  it  applies  to  that  part 
of  the  railroad  which  is  in  the  latter  state. ^ 


appointed  in  a  state  court  was  dis- 
cussed in  Ingraham  v.  National  Salt 
Co.,  139  Fed.  Rep.  684  (1905) ;  aff'd, 
143  Fed.  Rep.  805. 

^  In  Lynde  v.  Columbus,  etc.  Ry.,  57 
Fed.  Rep.  993  (1893),  where  a  state 
court  in  Ohio  had  decreed  the  fore- 
closure of  an  entire  line  of  railroad, 
part  of  which  line  was  in  the  state 
of  Indiana,  the  federal  coiu^t,  sitting 
in  Indiana,  refused  to  recognize  the 
validity  of  the  foreclosure  so  far  as 
that  part  of  the  line  which  was  in 
Indiana  was  concerned.  Muller  v. 
Dows,  94  U.  S.  444  (1876),  and  other 
eases  were  distinguished.  The  court 
said,  however,  that  if  a  conveyance  or 
release  of  the  line  in  Indiana  had 
been  compelled  by  the  Ohio  court,  the 
Ohio  foreclosure  would  have  been  suf- 
ficient. Where  a  consolidated  com- 
pany of  New  York  and  Pennsylvania 
issues  bonds  in  New  York  fictitiously, 
such  bonds  cannot  be  enforced  in 
Pennsylvania,  since  they  are  void  by 
its  constitution.  A  foreclosure  in  New 
York  of  the  mortgage  securing  the 
bonds  may  be  set  aside  and  the  bonds 
declared  void.  Pittsburgh,  etc.  R.  R. 
V.  Rothschild,  4  Cent.  Rep.  107 
(1886).  In  Eaton,  etc.  R.  R.  v.  Hunt, 
20  Ind.  457  (1863),  the  Indiana  court 
refused  to  recognize  a  judgment  of 
an  Ohio  court  wherein  the  Ohio  court 
foreclosed  a  consolidated  railroad  run- 
ning into  both  states,  so  far  as  such 
judgment  affected  an  underlying  mort- 
gage on  the  Indiana  end  of  the  road. 
It  was  so  held,  although  the  Ohio 
court  had  personal  jurisdiction  over 
the  trustee  of  this  underlying  mort- 
gage.    The  court  said  that  if  the  trus- 
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tee  had  refused  to  sell,  the  court 
could  not  appoint  a  person  to  sell  for 
him.  The  pendency  of  a  foreclosure 
suit  in  the  courts  of  another  state  is 
no  bar.  The  courts  of  one  state  have 
no  power  to  foreclose  and  cause  a 
foreclosure  of  real  estate  in  other 
states,  even  though  such  property  con- 
sists of  a  telegraph  system  which  runs 
into  several  states,  including  the  one 
where  the  suit  is  brought.  The  reason 
of  the  rule  is  that  the  coiirt  cannot 
give  possession  after  the  foreclosure 
sale.  Farmers'  L.  &  T.  Co.  i'.  Bank- 
ers', etc.  Tel.  Co.,  44  Hun,  400  (1887). 
The  com-t  said:  "The  courts  of  this 
state  cannot  by -its  decree,  or  by  a 
sale  made  by  an  officer  appointed  by 
it,  or  by  a  conveyance  executed  by 
such  officer,  affect  the  title  to  prop- 
erty without  the  Umits  of  the  state, 
and  therefore,  by  a  sale  under  the  de- 
cree entered  in  this  action  by  the 
referee  therein  named,  no  title  could 
possibly  be  conveyed  to  such  of  the 
mortgaged  property  as  is  situate  in 
other  states."  Where  a  mortgage  cov- 
ers a  railroad  running  into  New  York, 
Pennsylvania,  and  Ohio,  and  three 
suits  of  foreclosure  are  commenced, 
one  in  each  state  for  the  part  in  that 
state,  the  New  York  court,  in  passing 
upon  rolling-stock  contracts,  is  not 
bound  by  the  Ohio  decision  on  the 
same  question  in  the  Ohio  suit.  Re 
U.  S.  Rolling-stock  Co.,  55  How.  Pr. 
286  (1878).  The  complaint  was  sub- 
sequently amended  so  as  to  make  the 
New  York  case  collateral  or  ancillary 
to  that  pending  in  Ohio.  See  Taylor 
V.  Atlantic  R.  R.,  57  How.  Pr.  9 
(1878).  Yet  the  court  held  that  this 
29 
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Where,  however,  the  trustee  of  the  mortgage  is  within  the  juris- 
diction of  the  court,  the  court  may  compel  him  to  exercise  the  power 
of  sale  given  by  the  mortgage.  In  this  way  the  whole  property  may  be 
foreclosed  at  once.^  Where  a  railroad  runs  into  two  states  and  into  two 
circuits  of  the  United  States  courts,  a  suit  to  foreclose  a  mortgage  on 
the  whole  line  may  be  brought  in  one  of  those  circuits  and  a  foreclosure 
of  the  whole  line  will  be  decreed.^  The  power  of  the  court,  however, 
to  authorize  its  receiver  to  take  possession  of  real  estate  situated  in 

did  not  essentially  modify   the  char-    self,  authorize  and  compel  him  to  sell 


acter  of  the  New  York  suit.  Re  U.  S. 
Rolling-stock  Co.,  57  How.  Pr.  16 
(1878).  A  branch  line  cannot  be  de- 
creed not  to  be  subject  to  a  mortgage 
where  the  suit  is  brought  in  a  county 
other  than  the  county  where  the 
branch  road  is,  and  the  bondholders 
are  not  parties  to  the  suit.  Central 
T.  Co.  V.  Florida,  etc.  Co.,  43  Fed. 
Rep.  751  (1890).  A  state  statute  regu- 
lating the  foreclosure  of  mortgages  is 
not  applicable  to  a  railroad  mortgage 
when  such  statute  is  not  adequate  to 
secure  to  all  parties  their  rights  and 
adjust  the  equities  between  them. 
Hence,  in  foreclosing  the  usual  rail- 
road mortgage,  the  court  may  in  one 
suit  order  a  sale  of  the  entire  prop- 
erty covered  by  the  mortgage,  al- 
though the  property  is  located  in  vari- 
ous counties.  Old  Colony  T.  Co.  v. 
Great,  etc.  Co.,  178  Mass.  92  (1901); 
s.  c,  181  Mass.  413. 

1  A  court  in  one  state  having  juris- 
diction over  the  mortgagor  and  the 
trustee  may  decree  foreclosure  of  a 
railroad  running  into  two  states.  Mc- 
Tighe  V.  Macon  Const.  Co.,  94  Ga.  300 
(1894).  Where  the  mortgaged  prop- 
erty consists  of  telegraph  lines  run- 
ning into  various  states,  the  courts 
of  one  of  the  states  will  not  foreclose 
and  sell  the  part  in  that  state,  but 
will  compel  the  trustee  to  adopt  a 
remedy  whereby  the  whole  system 
may  be  sold  at  one  time.  Farmers' 
L.  &  T.  Co.  V.  Bankers',  etc.  Tel. 
Co.,  44  Hun,  400  (1887).  In  McElrath 
V.  Pittsburg,  etc.  R.  R.,  55  Pa.  St. 
189  (1867),  the  court  ordered  the  sale 
on  foreclosure  of  the  whole  road,  al- 
though a  part  of  it  was  in  West  Vir- 
ginia, the  trustee  being  within  the 
jurisdiction.  The  court  did  by  its  de- 
cree, !' operating  upon  the  trustee  him- 


and  convey  whatever  interest  of  the 
railroad  company  will  pass  under  the 
terms  of  the  mortgage."  Where  fore- 
closure on  a  railroad  running  into 
two  states  is  commenced  in  one  state, 
and  an  ancillary  bill  is  filed  in  the 
other  state,  intervening  creditors  or 
lienees  may  intervene  in  either  one 
of  the  two  suits.  Fidelity,  etc.  Co.  v. 
Shenandoah,  etc.  R.  R.,  32  W.  Va.  244 
(1889).  But  in  Central  T.  Co.  v.  East 
Tennessee,  etc.  R.  R.,  30  Fed.  Rep.  895 
(1886),  the  court  said  the  application 
should  be  made  where  the  principal 
suit  is  being  carried  on. 

^Muller  V.  Dows,  94  U.  S.  444 
(1876).  A  foreclosure  sale  may  in- 
clude such  part  of  the  railroad  as  is 
out  of  the  state.  Craft  i'.  Indiana,  etc. 
Ry.,  166  111.  580  (1897).  The  circuit 
court  of  the  United  States  in  Penn- 
sylvania may  foreclose  a  mortgage  on 
a  railroad  property  running  from  New 
York  into  Pennsylvania.  Woodbury 
V.  Allegheny,  etc.  R.  R.,  72  Fed.  Rep. 
371  (1895).  "Of  the  propriety  of  a 
foreclosure  in  one  court  operating 
upon  the  entire  property  running 
through  several  states,  and  of  the 
validity  of  a  sale  made  in  pursuance  of 
that  foreclosure,  and  the  complete- 
ness of  the  title  which  will  pass  by  such 
sale,  there  can  be  now  no  longer  a  ques- 
tion. In  Muller  v.  Dows,  94  U.  S.  444 
(1876),  that  question  was  put  at  rest." 
Central  T.  Co.  i-.  Wabash,  etc.  Ry., 
29  Fed.  Rep.  618  (1886);  Farmers' 
L.  &  T.  Co.  I'.  Chicago,  etc.  Rv., 
27  Fed.  Rep.  146  (1886).  The  United 
States  court  sitting  in  Pennsylvania 
may  foreclose  a  mortgage  on  a  rail- 
road running  through  Pennsylvania 
and  Marvland.  Randolph  v.  Wilming- 
ton, etc. 'r.  R.,  11  Phila.  502  (1876); 
s.  c,  20  Fed.  Cas.  264. 
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another  district  is  very  limited.^  Hence,  the  approved  practice  in  the 
federal  courts  is  to  file  an  independent  bill  in  each  circuit  into  which  the 
railroad  runs.  An  "  ancillary  bill  "  in  the  adjoining  circuit  is  not  proper. 
If  foreclosure  suit  is  instituted  in  both  circuits,  both  bills  should  be 
original,  independent  bills.^  It  is  sometimes  called  an  "  auxiliary  " 
bill.^  The  court  in  the  circuit  where  an  ancillary  or  second  bill  is  filed 
has  the  power  to  remove  the  receivers  appointed  in  the  other  circuit, 
so  far  as  that  part  of  the  railroad  which  is  in  the  former  circuit  is  con- 
cerned.^ A  holder  of  equipment  bonds  issued  by  an  interstate  road 
may  enforce  his  lien  against  the  road  in  one  state. ^  Where  mortgaged 
property  runs  into  different  states  and  consists  of  a  lease  and  of  rolling- 
stock,  and  there  are  prior  liens  in  some  of  the  states,  the  court  may 
apportion  the  proceeds  according  to  mileage  in  the  different  states.^ 

§  841.  State  statutes  relative  to  foreclosure  may  he,  hut  need  not 
be,  followed  hy  the  federal  courts.  —  Where  the  statutes  of  the  state 
in  which  mortgaged  property  is  located  prescribe  a  period  within  which 
a  mortgagor  may  redeem  the  property  from  foreclosure,  they  apply 
to  a  foreclosure  in  the  federal  courts.^     But  in  the  case  of  a  railroad  or 


1  Baltimore,  etc.  Assoc,  v.  Alderson,    law,  yet  by  statute  such  power  may 


^0  Fed.  Rep.  142  (1898).  The  United 
States  court  sitting  in  a  district 
through  which  a  railroad  runs  has  no 
power  to  appoint  a  receiver  of  the 
entire  road,  although  it  runs  into 
other  districts  and  states,  the  mort- 
gage being  on  the  whole  line.  Wil- 
mer  v.  Atlanta,  etc.  Ry.,  2  Woods, 
409,  419  (1875) ;  8.  c,  30  Fed.  Cas. 
73 ;  Wilmer  v.  Atlanta,  etc.  Ry.,  2 
Woods,  447,  453  (1876) ;  a.  c,  30  Fed. 
Cas.  80.  The  case  MuUer  v.  Dows, 
94  U.  S.  444  (1876),  was  distinguished 
in  Atkins  v.  Wabash,  etc.  Ry.,  29  Fed. 
Rep.  161  (1886),  the  latter  case  being 
one  where  no  foreclosure  of  the  rail- 
road in  the  adjoining  state,  but  only  a 
receiver  thereof,  was  prayed  for,  and 
ancillary  bills  were  filed  in  such  ad- 
joining state.  The  court  refused  to 
recognize  a  receiver  appointed  in  the 
adjoining  circuit  so  far  as  such  receiver- 
ship extended  beyond  that  circuit. 
A  federal  court  winding  up  a  corpora- 
tion at  the  instance  of  its  stockholders 
may  order  a  sale  of  its  land  in  another 
district.  Clark  v.  Iowa,  etc.  Co.,  185 
Fed.  Rep.  604  (1911).  Although  a 
receiver  in  one  state  has  no  power  to 
sell  and  deed  land  owned  by  the  cor- 
poration in  another  state,  at  common 


exist.     Joy    v.    Midland    State    Bank, 
26  S.  Dak.  244  (1910). 

2  In  the  foreclosure  of  an  interstate 
railroad  running  into  two  circuits, 
an  "ancillary  bill"  in  one  circuit, 
referring  to  the  principal  bill  of  fore- 
closure in  the  other  circuit,  is  not 
allowable.  If  the  foreclosure  is 
sought  in  both  circuits,  the  bills  in 
equity  in  each  must  be  independent 
and  complete.  Mercantile  T.  Co.  v. 
Kanawha,  etc.  Ry.,  39  Fed.  Rep.  337 
(1889). 

3  A  bill  filed  in  another  circuit  court 
after  the  main  bill  has  been  filed  is 
an  auxiliary  bill  and  not  an  ancillary 
bill.  Coltrane  v.  Templeton,  106  Fed. 
Rep.  370  (1901). 

*  Atkins  V.  Wabash,  etc.  Ry.,  29  Fed. 
Rep.  161  (1886).  In  Ellis  v.  Boston, 
etc.  R.  R.,  107  Mass.  1  (1871),  a 
receiver  appears  to  have  been  ap- 
pointed of  a  road  running  into  several 
states. 

5  Compton  V.  Jesup,  68  Fed.  Rep. 
263  (1895) ;   s.  c,  167  U.  S.  1. 

®  Thomas  v.  Cincinnati,  etc.  Ry.,  91 
Fed.  Rep.  195  (1898).  See  also  §  836, 
supra. 

^  Brine  v.  Insurance  Co.,  96  U.  S. 
627   (1877);    Singer  Mfg.  Co.  v.  Mc- 


3131 


§841. 


FORECLOSURE   OF   MORTGAGES. 


CH.   XLIX. 


other  quasi-public  property,  the  court  has  power  to  order  the  property- 
sold  free  from  the  statutory  right  to  redeem.^  Thus,  a  statute  that  a 
foreclosure  sale  of  real  estate  shall  be  had  on  notice  published  where  the 
land  lies,  and  that  the  sale  should  be  made  where  it  lies,  does  not  apply 
to  a  foreclosure  sale  of  a  railroad.^  The  Iowa  statute  of  redemption 
does  not  apply  to  a  foreclosiu-e  sale  of  a  water-works  property  in  the 
federal  court,  although  the  rule  is  different  as  to  ordinary  land.  Such 
a  property  may  be  sold  as  an  entirety  and  without  redemption,  it  being 
a  quasi-public  property.^  A  statute  that  land  shall  be  appraised  before 
it  is  foreclosed,  and  giving  a  year's  time  to  redeem,  does  not  apply  to  a 
railroad.^  But  a  statute  that  the  sale  shall  not  take  place  until  six 
months  after  decree  applies ;  ^  as  also  a  state  law  authorizing  ejectment 
as  a  remedy.^    The  fact  that  the  foreclosure  decree  did  not  comply  with 


CoUock,  24  Fed.  Rep.  667  (1884).  The 
length  of  time  within  which  the  mort- 
gagor may  redeem  may  be  determined 
by  the  law  of  the  state  in  which  the 
foreclosure  is  decreed.  Jackson,  etc. 
Co.  V.  Burlington,  etc.  R.  R.,  29  Fed. 
Rep.  474  (1887).  See  also  Simmons  v. 
Taylor,  38  Fed.  Rep.  682  (1889) ;  rev'd 
sub  nom.  Simmons  v.  Burlington,  etc. 
Ry.,  159  U.  S.  278  (1895).  In  Indiana 
the  equity  of  redemption  maj'  be  sold 
out  by  a  judgment  creditor.  Coe  v. 
McBrown,  22  Ind.  252  (1804).  See 
also  on  this  subject  §  8.50,  infra.  As 
to  whether  a  stat«  statute  requiring 
the  production  and  cancellation  of 
notes  upon  the  discharge  of  a  mort- 
gage applies  to  a  railroad  mortgage, 
see  Lyman  v.  Kansas  Citv,  etc.  R.  R., 
101  Fed.  Rep.  636  (1900)' 

1  Hammock  v.  Loan  &  Trust  Co.,  105 
U.  S.  77  (1881).  No  redemption  is 
allowed  in  foreclosure  sales  of  rail- 
roads. The  statute  was  not  intended 
to  apply  to  such  property.  Peoria,  etc. 
R.  R.  V.  Thompson,*  103  111.  187 
(1882).  There  is  no  redemption  from 
the  sale  of  railroad  property  imder 
foreclosure  proceedings  in  the  federal 
courts.  Turner  v.  Indianapolis,  etc. 
Ry.,  8  Biss.  380  (1878) ;  s.  c,  24  Fed. 
Cas.  367.  The  right  of  the  mortgagor 
to  redeem  cannot  be  destroyed  by  a 
new  law  that  the  mortgage  has  been 
foreclosed,  or  will  be  foreclosed  if 
payment  is  not  made  within  a  year. 
Ashuelot  R.  R.  v.  Elliot,  52  N.  H.  387 
(1873);  8.  c.,58N.H.451.  The  Iowa 
statute  of  redemption  does  not  apply 


to  a  sale  of  railway  property.  Sioux, 
etc.  Co.  V.  Trust  Co.,  82  Fed.  Rep.  124 
(1897) ;  aff'd,  173  U.  S.  99  (1899). 

2  Craft  V.  Indiana,  etc.  Ry.,  166  111. 
580  (1897). 

'  Farmers'  L.  &  T.  Co.  v.  Iowa 
Water  Co.,  78  Fed.  Rep.  881  (1897). 

*  Columbia,  etc.  Trust  Co.  v.  Ken- 
tucky Union  Ry.,  60  Fed.  Rep.  794 
(1894).  A  state  statute  to  the  effect 
that,  in  an  action  by  an  employee 
against  a  railroad  for  damages,  the 
railroad  shall  not  set  up  the  defense 
of  negligence  of  a  co-employee,  applies 
to  receivers  appointed  by  the  federal 
court.  Peiree  v.  Van  Dusen,  78  Fed. 
Rep.  693  (1897).  A  redemption  stat- 
ute as  to  real  estate  need  not  be  com- 
plied with  in  the  sale  of  a  telephone 
plant,  inasmuch  as  it  should  be  sold  as 
an  entirety  without  right  of  redemp- 
tion. Clearwater,  etc.  Bank  v.  Bagley, 
etc.  Tel.  Co.,  116  Minn.  4  (1911). 

'  A  federal  court,  in  foreclosing  a 
railroad  in  Kansas,  \\\\\  apply  the 
Kansas  statute,  which  forbids  a  sale 
until  six  months  after  the  decree  of 
foreclosure.  A  receiver  will  be  ap- 
pointed to  operate  the  road  during 
these  six  months.  Benedict  v.  St.  Jo- 
seph, etc.  R.  R.,  19  Fed.  Rep.  173 
(1883). 

^  The  federal  court  foreclosing  a 
railroad  mortgage  in  Arkansas  will 
follow  Arkansas  law.  If  the  state  law 
authorizes  ejectment  by  the  mort- 
gagee upon  default,  the  federal  court 
will  apply  the  same  rule.  Instead  of 
ejectment,  however,  a  suit  in  equity 
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the  statute,  that  such  a  sale  should  be  at  least  one  year  after  the  decree, 
cannot  be  raised  in  a  subsequent  creditor's  bill.^  The  statutes  of 
Pennsylvania  giving  a  stay  of  one  year  in  realizing  upon  a  mortgage 
do  not  apply  to  a  bill  of  foreclosure  in  the  United  States  court. ^  A 
statute  requiring  an  appraisement  where  sale  is  made  under  a  power 
of  sale  does  not  apply  to  a  sale  under  foreclosure  decree.^  The  fore- 
closure of  a  railroad  mortgage  need  not  be  made  in  accordance  with  a 
statute  for  the  foreclosure  of  ordinary  real-estate  mortgages.^  The 
mode  of  sale  as  required  by  act  of  congress  is  considered  elsewhere,^ 
as  is  also  the  question  of  the  amount  to  be  paid  on  redemption.^ 
.§  842.  Claim  of  title  in  opposition  to  the  mortgagor's  title  cannot 
be  tried  in  a  foreclosure  suit  —  Priority  of  liens  may  be  tried.  —  This 
is  a  rule  applicable  to  all  foreclosure  suits,  whether  the  mortgage  was 
given  by  a  corporation  or  an  individual.'^     But  all  conflicting  rights  as 


may  be  instituted  and  a  receiver  put 
in  charge,  where  the  property  is  real, 
personal,  and  mixed,  and  the  remedy 
at  law  is  inadequate,  inasmuch  as 
ejectment  does  not  lie  for  personalty 
rolUng-stock,  etc.  Dow  v.  Memphis, 
etc.  R.  R.,  20  Fed.  Rep.  260  (1884). 

1  Andrews  v.  National,  etc.  Works, 
77  Fed.  Rep.  774  (1897). 

2  Woodbury  v.  Allegheny,  etc.  R.  R., 
72  Fed.  Rep.  371  (1895). 

^  Southwestern,  etc.  Ry.  v.  Hays,  63 
Ark.  355  (1897). 

^  Ten  Eyck  v.  Pontiac,  etc.  Co.,  114 
Mich.  494  (1897).  A  state  statute 
regulating  the  foreclosure  of  mort- 
gages is  not  applicable  to  a  railroad 
mortgage  when  such  statute  is  not 
adequate  to  secure  to  all  parties  their 
rights  and  adjust  the  equities  between 
them.  Hence,  in  foreclosing  the  usual 
railroad  mortgage,  the  coxirt  may  in 
one  suit  order  a  sale  of  the  entire 
property  covered  by  the  mortgage,  al- 
though the  property  is  located  in  vari- 
ous counties.  Old  Colony  T.  Co.  v. 
Great,  etc.  Co.,  178  Mass.  92  (1901) ; 
s.  c,  181  Mass.  413. 

^  See  §  850,  infra. 

6  See  §  850,  infra. 

''  Farmers'  L.  &  T.  Co.  v.  Green  Bay, 
etc.  R.  R.,  6  Fed.  Rep.  100  (1881).  A 
contractor  claiming  title  to  part  of 
the  street  railroad  which  is  being 
foreclosed,  the  claim  being  based  on 
the  terms  of  the  deed  of  that  part 
from  himself  to  the  company,  cannot 


litigate  that  question  by  filing  a  cross- 
bill in  the  foreclosure  suit  to  which 
he  is  not  a  party.  Adverse  claims 
to  the  title  cannot  be  adjudicated  in  a 
foreclosure  suit.  Farmers'  L.  &  T. 
Co.  V.  San  Diego,  etc.  Co.,  40  Fed.  Rep. 
105  (1889).  If,  however,  the  claim  of 
the  adverse  title  is  really  subsequent 
to  the  title  of  the  mortgagee,  he  may 
make  the  claimant  a  party  and  have 
the  question  litigated.  The  receiver 
is  not  the  proper  party  to  institute 
such  a  suit.  If  the  claimant  shows 
that  his  title  is  really  adverse  to  the 
mortgagor's,  then  the  bill  is  dismissed 
as  to  him.  Harland  v.  Bankers',  etc. 
Tel.  Co.,  33  Fed.  Rep.  199  (1887). 
The  legality  of  a  tax  sale  made  after 
the  execution  of  a  mortgage  may  be 
contested  in  the  foreclosure  of  the 
mortgage.  Appleton,  etc.  Co.  v.  Cen- 
tral Trust  Co.,  etc.,  93  Fed.  Rep.  286 
(1899).  Claims  adverse  to  the  mort- 
gagor cannot  be  litigated  and  deter- 
mined in  a  foreclosure  suit,  but  claims 
originating  under  the  mortgagor  may 
be  so  litigated.  Sa\'ings  &  T.  Co.  f. 
Bear  Valley,  etc.  Co.,  112  Fed.  Rep. 
693  (1902).  The  claim  of  a  rival 
lienor  may  be  adjudicated  in  a  fore- 
closure suit  where  such  rival  lienor 
claims  under  the  mortgagor  and  by  a 
transaction  subsequent  to  the  mort- 
gage. Metropolitan  T.  Co.  v.  Dolge- 
ville,  etc.  Co.,  34  N.  Y.  Misc.  Rep.  354 
(1901). 
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between  co-defendants,  their  rights  all  arising  from  the  mortgagor  cor- 
poration's title,  may  be  passed  upon  and  decided.^  Hence,  the  priority 
of  liens  originating  from  or  under  the  same  owner  of  the  property  may 
be  litigated  in  a  foreclosure  suit  on  one  of  such  liens.^  The  question  of 
who  may  attack  the  validity  of  a  mortgage  is  considered  elsewhere.^ 
The  title  obtained  at  a  receiver's  sale  is  only  such  title  as  the  corporation 
had  and  is  subject  to  all  valid  liens  thereon.^  A  decree  of  foreclosure 
cannot  be  annulled  by  an  independent  suit  on  the  ground  that  it  included 
property  not  included  in  the  mortgage  or  complaint.^ 

\/  §  843.  Parties  complainant  in  a  suit  for  foreclosure  —  Who  may 
foreclose.  —  A  suit  in  equity  for  the  foreclosure  of  a  corporation  mort- 
gage should  be  instituted  by  the  trustees  of  the  mortgage.^  The  trustees 
sue  alone,  and  none  of  the  bondholders  should  be  joined  cither  as  parties 
complainant  or  defendant.^  If  the  trustees  refuse  to  bring  suit,  any 
bondholder  may  bring  it  and  make  the  trustees  parties  defendant.^ 

\/  §  844.  Parties  defendant  in  a  suit  for  foreclosure.  —  The  corpora- 
tion itself  that  gave  the  mortgage  is  a  necessary  party  defendant, 
unless  it  has  parted  with  its  entire  interest,  in  which  case  it  is  a  proper 
but  not  a  necessary  party .^     If  the  foreclosure  is  by  the  first  mortgagee. 


'  Corcoran  v.  Chesapeake,  etc.  Co., 
94  U.  S.  741  (1876) ;  Jerome  v.  McCar- 
ter,  94  U.  S.  734  (1876).  Cf.  Bronson 
V.  Railroad  Co.,  2  Black,  524  (1862), 
where  the  court  said  that,  where  each 
of  two  mortgagees  claims  priority, 
the  question  cannot  be  litigated  in  a 
foreclosure  suit  brought  by  one  of 
them,  the  other  one  not  being  a  party 
to  such  suit. 

*  The  priority  of  mortgages  may  be 
contested  in  a  foreclosure  suit,  even 
though  the  question  of  title  cannot. 
Iowa  County  v.  Mineral  Point  R.  R., 
24  Wis.  93  (1869).  But  see  Turner  v. 
Indianapolis,  etc.  Rv.,  8  Biss.  380 
(1878) ;  8.  c,  24  Fed.  Cas.  367  ;  Hack- 
ensack  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq.  548  (1883).  If  there  is  any  ques- 
tion as  to  which  is  the  first  and  which 
is  the  second  lien,  the  court  i^all  de- 
cide that  question  before  the  sale, 
in  order  that  the  parties  may  know 
how  much  they  will  have  to  bid  in 
order  to  protect  their  o-wn  lien. 
Campbell  v.  Texas,  etc.  R.  R.,  2  Woods, 
263  (1872);  s.  c,  4  Fed.  Cas.  1188. 
Alleged  titles  and  liens  prior  to  a 
mortgage  may  be  litigated  in  the  fore- 
closure suit  if  the  court  so  permits. 
Converse    v.    Michigan,    etc.    Co.,    45 


Fed.  Rep.  18  (1891).     See  also  ch.  L, 
i?i/ra. 

3  See  §  848,  infra. 

*  Matter  of  Coleman,  174  N.  Y.  373 
(1903). 

*  Venner  v.  Denver,  etc.  Co.,  40 
Colo.  212  (1907). 

*  See  §  821,  supra. 
'  See  §  821,  supra. 

*  See  §  82.5,  supra. 

'  Jones,  Mortgages  (4th  ed.),  §  1402. 
The  only  necessary  parties  to  the  fore- 
closure suit  are  the  mortgagor  and 
the  mortgagee.  Tug,  etc.  Co.  v.  Brigel, 
86  Fed.  Rep.  818  (1898).  In  a  fore- 
closure suit  the  grantor  of  the  com- 
pany that  holds  the  legal  title  need 
not  be  made  a  party.  Mercantile  T. 
Co.  V.  Missouri,  etc.  Ry.,  41  Fed.  Rep. 
8  (1889).  A  mortgagor  is  not  a  nec- 
essary party  if  he  has  disposed  of  his 
interest.  The  officers  of  the  mort- 
gagor are  neither  necessary  nor 
proper  parties.  Johnes  v.  Outwater,  5.5 
N.  J.  Eq.  398  (1897).  A  decree  of 
foreclosure  is  void  if  the  owner  of  the 
equity  of  redemption  is  not  made  a 
party,  and  a  purchaser  at  such  a  fore- 
closure sale  is  not  even  a  mortgagee  in 
possession.  Beebe  v.  Richmond  Light, 
etc.  Co.,  6  N.  Y.  App.  Div.  187  (1896). 
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the  second  mortgagee  is  a  proper  although  not  a  necessary  party  de- 
fendant. It  is  culpable  negligence  on  the  part  of  the  complainant's 
attorney,  however,  not  to  join  the  junior  mortgagees  in  order  to  cut  off 
their  right  to  redeem.^  Where  the  junior  mortgagee  is  not  made  a 
party  defendant  and  has  no  notice  of  the  foreclosure  sale,  and  did  not 
by  silence  or  conduct  lead  the  prior  mortgagee  to  suppose  that  the  junior 
mortgage  did  not  exist,  such  junior  mortgage  having  been  duly  recorded, 
the  junior  mortgagee  may  afterwards  bring  a  suit  to  foreclose  his  mort- 
gage and  have  a  sale  subject  to  prior  liens.^    Although  a  foreclosure  de- 


If  the  mortgagor  company  has  parted 
with  the  equity  of  redemption  it  is 
not  a  necessary  party.  Skiddy  v.  At- 
lantic, etc.  R.  R.,  3  Hughes,  320 
(1879) ;  s.  c,  22  Fed.  Cas.  274.  Nor 
is  a  grantee  of  a  part  of  the  road 
a  necessary  party,  the  grant  being 
subject  to  the  first  mortgage  only. 
Bronson  v.  Railroad  Co.,  2  Black,  524 
(1862).  In  a  foreclosure  suit  by  a 
second  mortgagee,  the  mortgage  being 
on  a  lessee's  interest,  and  the  suit 
being  a  part  of  another  suit  in  which 
the  property  is  in  the  hands  of  a 
receiver,  neither  the  mortgagor  nor 
the  prior  mortgagee  nor  the  lessor 
are  necessary  parties,  their  rights  not 
being  affected.  Grand  Trunk  Ry.  v. 
Central  Vermont  R.  R.,  88  Fed.  Rep. 
622  (1898).  Where  a  corporation  is 
incorporated  in  two  states  by  the  same 
name  and  with  the  same  officers  and 
incorporators,  each  state  giving  the 
corporation  certain  riparian  rights  on 
a  river,  a  mortgage  given  by  one  of 
the  corporations,  without  stating  which 
one,  when  foreclosed,  must  be  fore- 
closed as  against  both  corporations 
in  order  to  convey  complete  title. 
Alabama,  etc.  Co.  v.  Riverdale,  etc. 
Mills,  127  Fed.  Rep.  497  (1904); 
aff'd,  198  U.  S.  188. 

^  If  they  are  made  parties  their 
rights  are  cut  off.  Chicago,  etc.  R.  R. 
V.  Fosdick,  106  U.  S.  47,  68  (1882). 
After  the  commencement  of  a  fore- 
closure suit  by  the  first  mortgagee, 
making  the  second  mortgagee  a  party 
defendant,  the  latter  cannot  institute 
an  independent  suit  of  foreclosure, 
Sutherland  v.  Lake  Superior,  etc.  Co., 
23  Fed.  Cas.  459  (1874).  Where  sub- 
sequent incumbrancers  are  made  par- 
ties  defendant,    their   rights   are    cut 


off,  even  though  the  bill  does  not 
correctly  state  their  interest.  Benja- 
min V.  Elmira,  etc.  R.  R.,  49  Barb. 
441  (1867).  Where  upon  the  fore- 
closure of  the  first  mortgage  the  sec- 
ond mortgagee  is  not  made  a  party  to 
the  suit,  the  second  mortgagee's  rights 
are  not  cut  off,  and  he  may  redeem 
the  property  by  tendering  the  amount 
due  on  the  first  mortgage,  and,  if  only 
the  interest  is  due,  may  redeem  by 
tendering  that.  But  the  second-mort- 
gage bondholders  in  such  a  case  can- 
not enjoin  the  foreclosure  sale,  inas- 
much as  the  second  mortgagee  is  not 
a  party  to  the  suit.  If  a  purchaser  at 
an  execution  sale  is  in  possession, 
however,  the  court  will  not  disturb 
that  possession  by  a  receiver  until 
such  party  in  possession  is  made  a 
party  to  the  suit.  Where  a  sale  is 
made  by  the  trustees  of  the  first 
mortgage  in  accordance  with  the 
terms  of  the  mortgage  and  of  the  stat- 
utes, the  second  mortgagees  and  all 
other  parties  are  cut  off.  Searles  v. 
Jacksonville,  etc.  R.  R.,  2  Woods,  621 
(1873) ;  s.  c,  21  Fed.  Cas.  929.  Sec- 
ond mortgagees  are  not  necessary  par- 
ties. Brooks  V.  Vermont  Cent.  R.  R., 
14  Blatchf.  463  (1878) ;  s.  c,  4  Fed. 
Cas.  308.  Although  a  second  mort- 
gagee is  made  a  party  defendant,  yet 
he  may  be  dropped  out  if  the  fore- 
closing first  mortgagee  desires  to  do 
so.  Richards  v.  Chesapeake,  etc.  R.  R., 
1  Hughes,  28  (1876);  s.  c,  20  Fed. 
Cas.  692,  where  the  jurisdiction  was 
imperiled  by  the  second  mortgagee 
being  a  party.  Yet  the  court  allowed 
the  case  to  be  dismissed  because  it 
was  desirable  to  retain  this  party  as 
a  party  defendant  for  other  reasons. 
^  Denton   v.   Ontario   County   Nat. 


3135 


§844. 


FORECLOSURE   OF   MORTGAGES. 


[cH.   XLIX. 


cree  and  sale  does  not  cut  off  the  rights  of  a  junior  mortgagee,  a  party 
defendant,  yet  seven  years'  delay  may  be  fatal  to  redemption  by  such 
junior  mortgagee.^ 

Even  though  in  the  foreclosure  of  the  mortgage  a  subsequent  lessee 
is  not  made  a  party  defendant,  yet  such  lessee  cannot  hold  the  purchaser 
at  the  foreclosure  sale  liable  for  the  value  of  the  unexpired  term,  such 
purchaser  having  forcibly  taken  possession  of  the  property.  The  lessee's 
remedy  is  ejectment.^  All  subsequent  mortgagees,  grantees,  lessees, 
judgment  creditors  claiming  liens,  and  lienors  generally  should  be  made 
parties  defendant  in  order  to  cut  off  their  interest  in  the   property.' 


Bank,  150  N.  Y.  126  (1896).  If,  in  a 
foreclosure  suit  by  the  first  mortgagee, 
the  second  mortgagee  is  not  made  a 
party,  the  second  mortgagee  may  at 
any  time  foreclose  and  sell  the  equity 
of  redemption  subject  to  the  first 
mortgage,  and  the  purchaser  at  the 
sale  will  bo  entitled  to  possession  and 
the  right  to  redeem.  Memphis,  etc. 
R.  R.  V.  State,  37  Ark.  632  (1881). 

1  Simmons  v.  Burlington,  etc.  Ry., 
159  U.  S.  278  (1895),  rev'g  Simmons 
V.  Taylor,  38  Fed.  Rep.  682  (1889). 

2  Sprague  Xat.  Bank  v.  Erie  R.  R., 
22  N.  Y.  App.  Div.  526  (1897). 

'  Beekman  v.  Hudson,  etc.  R.  R.,  35 
Fed.  Rep.  3  (1888).  In  the  fore- 
closure suit  in  Coe  v.  New  Jersey  Mid. 
Ry.,  31  N.  J.  Eq.  105  (1879),  there 
were  joined  as  parties  defendant  chat- 
tel mortgagees,  judgment  creditors, 
holders  of  liens  for  labor,  etc.,  pur- 
chase-money mortgagees,  vendor's  lien 
holders,  parties  claiming  specific  per- 
formance of  contracts,  and  subordinate 
mortgagees.  The  lien  of  a  judg- 
ment creditor  is  eliminated  by  fore- 
closure. Bronson  v.  La  Crosse  R.  R., 
2  Wall.  283  (1863).  A  grantee  subse- 
quent to  the  giving  of  the  mortgage  is 
a  necessary  partv  if  his  rights  are  to 
be  cut  off.  Terrell  v.  Allison,  21  Wall. 
289  (1874).  In  foreclosing  a  mort- 
gage given  by  a  consolidated  company 
it  is  not  necessary  to  make  the  com- 
panies so  consolidated  parties  to  the 
suit.  But  where  one  of  these  com- 
panies is  about  to  institute  a  suit  in 
the  state  court  to  attack  the  validity 
of  the  consolidation  and  mortgage, 
the  complainants  in  the  foreclosure 
suit  take  a  grave  risk  in  not  making 
the  constituent  companies  parties  de- 


fendant. Skiddv  V.  Atlantic,  etc.  R.  R., 
3  Hughes,  320, '360  (1879);  s.  c,  22 
Fed.  Cas.  274.  In  the  foreclosure  of  a 
railroad  mortgage  a  telegraph  com- 
pany which  has  constructed  its  line 
on  the  railroad  right  of  way  by  con- 
tract with  the  railroad  is  not  a  neces- 
sary partv  defendant.  Western  Union 
Tel.  Co.  \k  Ann  Arbor  R.  R.,  90  Fed. 
Rep.  379  (1898).  Where  a  West  Vir- 
ginia corporation  is  building  a  hotel 
in  Maryland  and  there  are  lien 
claimants  in  Maryland,  the  United 
States  court  in  West  Virginia  has  no 
power  to  issue  receiver's  certificates 
to  finish  the  hotel,  such  lien  claimants 
being  necessary  parties  and  of  the 
same  state  as  the  complainant.  Balti- 
more, etc.  Assoc,  t'.  Alderson,  90  Fed. 
Rep.  142  (1898).  The  largest  stock- 
holder in  a  corporation  may,  as  the 
holder  of  its  purchase-money  bonds 
and  mortgage,  foreclose  the  same,  and 
may  join  as  party  defendant  the  per- 
son to  whom  the  corporation  subse- 
quenth'  to  the  execution  of  the  mort- 
gage contracted  to  sell  the  property. 
Blair  v.  Silver  Peak  Mines,  93  Fed. 
Rep.  332  (1899).  In  a  foreclosure  suit 
by  a  second  mortgagee  in  the  federal 
court,  even  though  the  third  mort- 
gagee is  brought  in  by  insufficient  no- 
tice, yet  the  decree  of  foreclosure  can- 
not be  attacked  subsequently  in  the 
state  court  by  such  third  mortgagee, 
especially  where  the  trustee  of  the 
third  mortgage  appeared  in  the  suit. 
Alabama,  etc.  Ry.  r.  Thomas,  86  Miss. 
27  (1905).  A  lien  holder  who  is  not 
made  a  party  defendant  in  the  suit 
of  another  lien  holder  to  foreclose,  is 
entitled  to  redeem  within  a  reasonable 
time,  but  is  not  entitled  to  another  sale 
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Where  a  mechanic's  lien  is  foreclosed:  without  joining  a  subsequent 
mortgagee,  and  in  a  subsequent  litigation' the.  question  of 'priority  be- 
tween the  mechanic's  lien  and  the  mortgage  arises,  the  court -is  free  to 
adjudge  priority  to  the  mortgage.^  Wliere  a  judgment  creditor/.having 
a  lien  upon  a  railroad,  is  not  made  a  party  to  the  fcre'jLosure  suit,.  5uch 
judgment  creditor  may  subsequently  foreclose  his  lieu'^aJid^have  a  "resale 
of  the  whole  property,  even  though  his  lien  covers  onFy  a  "part  of 't-he 
property.  The  purchaser  at  his  sale  may  be  subrogated  to  the  rights 
of  the  mortgagee  to  the  extent  of  the  purchase-money  paid.  The  Sur- 
plus proceeds  of  the  resale  are  applied  first  to  liens  prior  to  his  judgment 
and  then  to  his  judgment.-  Judgment  creditors  having  a  lien  by  stat- 
ute are  not  necessary  parties,  but  if  they  are  not  joined  their  lien  con- 
tinues upon  the  equity  of  redemption.     If  they  petition  to  come  in 


of  the  property.  Crouch  v.  Dakota, 
etc.  R.  R.,  18  S.  Dak.  540  (1904). 
Where,  subsequently  to  the  foreclosm-e 
decree,  the  equity  of  redemption  is 
sold,  the  purchaser  at  such  sale  need 
not  be  brought  into  the  foreclosure 
suit,  and  -nill  not  be  allowed  to  inter- 
vene. Beebe  v.  Richmond  Light,  etc. 
Co.,  6  N.  Y.  App.  Div.  187  (1896). 
Where  leases  are  made  subject  to  a 
mortgage,  and  the  lessees  have  the 
right  to  payment  for  improvements, 
or  the  right  to  remove  them,  the  as- 
signees of  the  lessees  are  not  neces- 
sary parties  to  a  suit  to  foreclose  the 
mortgage.  Tyler  v.  Hamilton,  62  Fed. 
Rep.  187  (1894),  holding  also  that 
the  foreclosure  evicted  them  by  title 
paramount.  Where  a  mortgage  fore- 
closure suit  is  commenced,  and  then 
mechanic's  lien  foreclosure  suits  are 
commenced,  and  then  the  foreclosure 
sale  under  the  mortgage  takes  place, 
the  purchaser  is  not  affected  by  the 
mechanic's  lien  foreclosure.  Andrews 
V.  National,  etc.  Works,  77  Fed.  Rep. 
774  (1897).  In  Farmers'  L.  &  T.  Co. 
V.  Forest  Park,  etc.  R.  R.,  65  Fed.  Rep. 
882  (1895),  a  mortgagee,  who  had  not 
been  made  a  party  defendant  in  the 
foreclosure  of  mechanics'  liens,  at- 
tempted to  foreclose  its  mortgage  and 
claim  that  the  mechanic's  lien  fore- 
closure sale  was  subject  to  the  mort- 
gage. The  mortgage  was  illegal  when 
issued,  because  it  exceeded  the  amount 
of  the  capital  stock,  in  violation  of 
the  statute.  Resolutions  to  increase 
the  capital  stock  had  been  passed,  but 


the  papers  had  not  been  filed,  nor  the 
statutory  fees  to  the  state  paid,  until 
after  the  foreclosure  of  the  mechanics' 
liens.  The  company  had  received 
nothing  from  the  bonds.  The  pur- 
chasers at  the  first  foreclosure  sale 
had  e.xpended  large  sums  of  money. 
Speculators  who  long  afterwards 
bought  the  bonds  with  knowledge  of 
the  facts  bought  them  for  a  small  sum 
in  order  to  bring  this  suit.  The  suit 
failed. 

1  National,  etc.  v.  Oconto,  etc.  Co., 
183  U.  S.  216  (1902).  Even  though 
by  statute  a  contractor  has  a  lien,  yet 
a  foreclosure  thereof,  without  bring- 
ing in  as  a  party  defendant  a  subse- 
quent mortgagee,  does  not  affect  the 
rights  of  such  mortgagee.  Fidehty, 
etc.  Co.  V.  Schenley,  etc.  Rv.,  189  Pa. 
St.  363  (1899). 

-  Stewart  v.  Wheeling,  etc.  Ry.,  53 
Ohio  St.  151  (1895).  The  only  neces- 
sary parties  to  the  foreclosure  are  the 
mortgagor  and  the  mortgagee.  If 
judgment  creditors  who  are  citizens  of 
the  same  state  as  the  complainant  are 
joined  in  the  bill,  the  complainant 
may  drop  them  out  of  the  suit  by 
amendment,  and  by  such  amendment 
the  jurisdiction  of  the  federal  court 
is  maintained.  The  fact  that  after 
the  filing  of  the  bill  ,one  of  the  com- 
plainants becomes  a  citizen  of  the 
state  wherein  the  defendant  resides 
does  not  destroy  the  jurisdiction.  Tug, 
etc.  Co.  V.  Brigel,  86  Fed.  Rep.  818 
(1898).     See  also  §  827,  supra. 
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after  suit. has,  been  commenced  the  jurisdiction  of  the  federal  court  is 
not  thereby  affected.^      ,  • 

The  foreclosing  junior  mortgagee  need  not  make  the  senior  mort- 
ga^f'e^  a  party  defendant  unless  he  wishes  to.-  But  if  the  amount 
of,  the  first  mortg/ge  or  of  a  prior  lien  is  uncertain,  the  prior  mort- 
gagee may  be\iiade  a  party  in  order  to  ascertain  that  amount,  so  that 
the  .purchaser  inay  know  what  the  prior  debt  is.^ 


■'..1  Sioux,  etc.  Co.  i-.  Trust  Co.,  82 
red.  Rep.  124  (1897) ;  aflf'd,  173  U.  S. 
99  (1899). 

2  Prior  encumbrancers,  the  validity 
of  whose  encumbrances  is  not  drawn 
in  question,  are  not  necessary  parties. 
Carey  v.  Houston,  etc.  Ry.,  161  U.  S. 
115  (1896).  In  a  suit  by  a  junior 
mortgagee  to  foreclose,  a  senior  mort- 
gagee is  not  a  necessary  party.  Cen- 
tral Trust  Co.  V.  Cincinnati,  etc.  Ry., 
169  Fed.  Rep.  466  (1908).  Junior 
mortgagees  may  foreclose  without 
making  the  prior  mortgagees  parties. 
The  prior  mortgagees  can  be  made 
parties  only  by  service  of  process  or 
voluntary  appearance.  A  general  no- 
tice calling  on  them  to  present  their 
claims  is  insuiificient.  Young  v. 
Montgomery,  etc.  R.  R.,  2  Woods,  606 
(1875) ;  s.  c,  30  Fed.  Cas.  850.  A 
general  mortgagee  instituting  fore- 
closure proceedings  need  not  join 
prior  mortgagees  as  parties  defendant. 
If  he  does  make  them  parties  the  court 
will  dismiss  the  bill  as  to  them  with 
costs.  Wabash,  etc.  Rv.  v.  Central  T. 
Co..  22  Fed.  Rep.  138  (1884).  A 
prior  mortgagee  on  the  part  of  the  prop- 
erty coming  into  a  foreclosure  suit 
brought  by  the  junior  mortgagee  on  all 
the  property  is  not  entitled  to  be  paid 
out  of  the  funds  realized  by  the  sale. 
The  prior  mortgage  remains  and  may 
be  foreclosed.  P*rior  mortgagees  and 
lienees  are  not  necessary  parties. 
Woodworth  v.  Blair,  112  U.  S.  8  (1884). 
In  a  foreclosure  suit  by  a  junior  mort- 
gagee it  is  not  necessary  to  make  the 
senior  mortgagee  a  party.  Jerome  v. 
MeCarter,  94  U.  S.  734  (1876).  Where 
the  prior  mortgage  is  on  a  part  of  the 
system  it  may  be  foreclosed  sepa- 
rately, and  application  may  be  made  to 
the  court  to  have  the  receiver  of  the 
second  mortgage  give  up  possession  of 
it.     Central  T.  Co.  v.  Wabash,  etc.  Hy., 


25  Fed.  Rep.  693  (1885).  To  same 
effect,  Olvphant  v.  St.  Louis,  etc.  Co., 
23  Fed.  Rep.  465  (1885).  The  prior 
mortgagee  need  not  notice  the  bill, 
though  made  a  party.  He  is  not  a 
necessary  party,  and  may  disregard 
the  bill  and  file  his  own  bill  for  fore- 
closure. Gihon  V.  BelleWUe  White 
Lead  Co.,  7  N.  J.  Eq.  531  (1849). 

'  Prior  mortgagees  may  be  made 
parties  defendant  for  the  purpose  of 
determining  the  amount  of  their  lien 
—  "an  e.xcellent  practice" — but  the 
property  itself  cannot  be  foreclosed 
against  them.  Bound  v.  South  Caro- 
lina Ry.,  .'/J  Fed.  Rep.  509  (1894).  A 
junior  mortgagee  in  liis  suit  for  fore- 
closure is  at  liberty  to  make  the  sen- 
ior mortgagees  parties  defendant  so 
as  to  have  the  amounts  secured  by 
their  mortgages  ascertained  and  deter- 
mined by  the  judgment,  that  they 
might  be  paid  out  of  the  proceeds  of 
the  sale,  and  their  lien  discharged,  or 
that  the  sale  might  be  made  subject 
to  the  known  amount  of  their  liens, 
^letropolitan  T.  Co.  r.  Tonawanda, 
etc.  R.  R.,  43  Hun,  521  (1887) ;  afif'd, 
106  N.  Y.  673.  A  second  mortgagee 
may  foreclose  and  make  the  first  mort- 
gagee a  party  where  a  receiver  is 
appointed,  but  the  income  of  the 
receiver  goes  to  the  first  mortgagee. 
Miltenberger  v.  Logansport  Ry.,  106 
U.  S.  286  (1882).  Where  there  is 
doubt  as  to  the  exact  amount  owing  on 
a  prior  mortgage,  the  trustees  of  that 
mortgage  should  be  made  parties  for 
the  purpose  of  ascertaining  such 
amount.  Otherwise  a  purchaser  at 
the  sale  will  not  know  how  much  to 
bid  for  the  equity  of  redemption. 
Richards  v.  Chesapeake,  etc.  R.  R., 
1  Hughes,  28  (1876) ;  s.  c,  20  Fed.  Cas. 
692 ;  Sutherland  v.  Lake  Superior, 
etc.  Co.,  23  Fed.  Cas.  459  (1874), 
where  there  was  also  doubt  as  to  the 
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Ordinarily,  however,  the  second  mortgagee  has  no  right  to  bring 
in  the  first  mortgagee  as  a  party.  The  first  mortgagee,  if  brought 
in,  may  object  and  be  reheved  from  the  suit  with  costs.  A  prior  mort- 
gagee, however,  who  is  not  made  a  party  to  the  foreclosure  suit  of  the 
second  mortgage  is  not  bound  by  the  proceedings  in  such  suit,  nor  by 
receiver's  certificates  issued  therein.^  The  prior  mortgagee  may  in- 
tervene and  file  a  cross-bill  for  foreclosure  if  he  wishes."^  AVhere  a  bond 
issued  by  a  state  recites  that  it  is  secured  by  an  equal  amount  of  stock 
in  a  railroad  company,  the  holder  of  such  bond  may  file  a  bill  to  fore- 
close on  that  amount  of  stock  and  need  not  join  other  bondholders  as 
parties  defendant.^  A  bondholder  who  buys  prior  liens  on  the  prop- 
erty does  so  for  the  benefit  of  other  bondholders  who,  within  a  reason- 
able time  after  they  know^  of  such  purchase,  offer  to  contribute  such 
part  of  the  sum  paid  by  him  as  the  par  value  of  the  bonds  held  by  the 
contributing  bondholder  bears  towards  all  the  bonds.^ 

General  creditors  are  not  proper  parties  to  the  said  suit,^  nor  the 
stockholders  of  the  mortgagor  corporation,^  nor  the  officers,'''  nor  a 


property  covered  by  the  various  mort- 
gages. A  trustee  in  foreclosing  may 
bring  in  lessees  where  the  lease  was 
recited  in  the  mortgage  and  rent  is  still 
due.  Jesup  v.  Illinois  Cent.  R.  R., 
43  Fed.  Rep.  483  (1890).  A  contrac- 
tor's lien  prior  in  time  to  the  issuing  and 
recording  of  a  mortgage  is  not  cut  off 
by  the  foreclosure  of  the  mortgage 
unless  the  holder  of  the  lien  is  made  a 
party  to  the  foreclosure  suit.  Pitts- 
burgh, etc.  Ry.  V.  Marshall,  85  Pa.  St. 
187  (1877).  But  where  the  'contrac- 
tors having  a  prior  lien  are  made 
parties  to  the  mortgagee's  foreclosure 
suit,  and  they  do  not  defend,  an  in- 
dependent proceeding  by  them  eleven 
years  later  to  enforce  their  lien  will 
fail.  Woods  v.  Pittsburgh,  etc.  R.  R., 
99  Pa.  St.  101  (1881). 

1  Third  Street,  etc.  Ry.  v.  Lewis, 
79  Fed.  Rep.  196  (1897).  In  the 
case  Harris  r.  Youngstown  Bridge 
Co.,  90  Fed.  Rep.  322  (1898),  the 
property  was  ordered  to  be  sold  sub- 
ject to  the  first  mortgage,  but  the 
first  mortgagee  was  joined  as  a  party 
defendant  in  order  to  be  heard  on  its 
claim  of  priority  as  to  the  whole 
property. 

^  See  §  845,  infra. 

*  South  Dakota  v.  North  Carolina, 
192  U.  S.  2S6  (1904). 


*  Booker  v.  Crocker,  132  Fed.  Rep. 
7  (1904). 

^  General  creditors  not  having  any 
lien  on  the  property  need  not  be  made 
parties  defendant.  McMurtry  v.  Mont- 
gomery, etc.  Co.,  86  Ky.  206  (1887). 
Unsecured  creditors  are  not  necessary 
or  proper  parties  to  an  action  of  fore- 
closure and  have  no  right  to  inter- 
vene therein,  and  any  adjudication 
made  against  the  mortgagor  is  bind- 
ing upon  them.  Nor  is  the  temporary 
receiver,  in  an  action  by  the  state  to 
dissolve  the  corporation,  a  necessary 
party  defendant,  nor  is  the  state  itself, 
but  they  may  be  allowed  to  come  in. 
Herring  v.  New  York,  etc.  R.  R.,  105 
N.  Y.  340  (1887).  General  creditors 
are  bound  by  the  decree.  Stout  v. 
Lye,  103  U.  S.  66  (1880). 

^  See  §  848,  infra,  and  §  750,  supra; 
Foster  v.  Mansfield,  etc.  R.  R.,  36  Fed. 
Rep.  627  (1888) ;  aff'd,  146  U.  S.  88 
(1892);  Railroad  Co.  v.  Howard,  7 
Wall.  392  (1868).  Stockholders  are 
not  proper  parties  defendant.  God- 
chaux  V.  Morris,  121  Fed.  Rep.  482 
(1903). 

''  The  president  of  the  mortgagor  is 
not  a  necessary  partj^  defendant  in  a 
foreclosure  suit,  even  though  he  nego- 
tiated the  bonds.  Unity  Co.  v.  Equi- 
table T.  Co.,  204  lU.  595  (1903). 
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guarantor  of  the  mortgage  bonds.^  But  a  general  creditor  holding 
guaranteed  bonds  may  intervene  and  attack  the  good  faith  of  the  fore- 
closure proceedings.-  The  bondholders  under  the  second  mortgage 
need  not  be  joined  as  parties  defendant,  although  the  trustee  is  the 
same  for  both  mortgages.^  In  a  suit  to  foreclose  a  mortgage  a  receiver 
in  possession  is  not  a  proper  party.^  The  mortgagee  of  another  piece 
of  property  is  not  a  necessary  party  defendant,  although  he  may  be  a 
proper  party. ^  In  foreclosing,  the  mortgagee  may  claim  property  which 
never  stood  in  the  name  of  the  mortgagor,  but  stood  in  the  name  of  an 
agent  or  trustee  of  the  mortgagor.^  A  purchaser  at  foreclosure  sale  has 
a  right  to  intervene  in  another  foreclosure  suit  brought  by  an  unfore- 
closed  lien-holder."  ^^^lere,  subsequently  to  the  foreclosure  decree, 
the  equity  of  redemption  is  sold,  the  purchaser  at  such  sale  need  not  be 
brought  into  the  foreclosure  suit,  and  will  not  be  allowed  to  intervene.^ 
/  §  845.  Cross-hills  —  Independent  suit  to  foreclose  where  a  receiver 
is  already  in  possession.  —  A  cross-bill  may  be  filed  by  a  defendant 
in  the  foreclosure  suit,  but  onlv  bv  leave  of  the  court. ^    The  cross-bill 


'  A  guarantor  of  the  interest  on  the 
bonds  is  not  a  necessary  party  to  the 
foreclosure  suit,  since  he  is  not  entitled 
to  subrogation  until  the  whole  debt 
for  which  he  is  liable  is  paid.  Other- 
wise the  guaranty  would  be  useless. 
Columbia,  etc.  Trust  Co.  v.  Ken- 
tucky Union  Ry.,  60  Fed.  Rep.  794 
(1894).  The  guarantor  of  mortgage 
bonds  is  not  a  necessary  party  to  a 
foreclosure  suit.  "If  the  guarantor 
would  be  subrogated  to  the  rights  of 
the  creditor  or  purchaser,  he  should 
pay  the  debt  or  offer  to  redeem." 
Owen  V.  Potter,  115  Mich.  556  (1898). 

^  Louis\'ille,  etc.  Rv.  Co.  v.  Louis- 
ville Trust  Co.,  174  U.  S.  674  (1899). 
rev'g  84  Fed.  Rep.  539.  Cf.  Bronson 
V.  Railroad,  2  Black,  .524  (1862). 

'  First  Nat.  F.  Ins.  Co.  v.  Salisbury, 
130  Mass.  303  (1881).  See  also 
§§  819,  821,  supra. 

*  Continental  T.  Co.  v.  Toledo,  etc. 
R.  R.,  82  Fed.  Rep.  642  (1897). 
Receivers  are  not  necessary  parties 
defendant.  Grand  Trunk  Ry.  r.  Cen- 
tral Vermont  R.  R.,  88  Fed.' Rep.  622 
(1898). 

^  A  mortgagee  of  one  property 
owned  bj-  a  corporation  is  a  proper 
party  defendant  to  a  foreclosure  suit 
on  another  property  owned  by  that 
company,  but  the  former  may  insti- 
tute  separate  foreclosure   proceedings 


on  his  mortgage  and  may  have  a  sep- 
arate sale.  Olyphant  r.  St.  Louis,  etc. 
Co.,  23  Fed.  Rep.  465  (1885).  A  mort- 
gagee of  one  part  of  a  railroad  is  not 
a  necessary  party  to  a  foreclosure  suit 
brought  by  a  mortgagee  of  another 
part  of  the  road.  Bronson  v.  Railroad 
Co.,  2  Black.  ,524  (1862).  Where  a 
party  claims  land  which  is  not  included 
in  the  foreclosure  suit,  he  cannot  come 
into  the  suit.  Cutting  v.  Florida 
Ry.,  etc.,  45  Fed.  Rep.  444  (1891). 

*  Metropolitan  Trust  Co.,  etc.  v. 
Columbus,  etc.  R.  R.,  93  Fed.  Rep.  689 
(1899).     See  also  §  857,  infra. 

'  Connor  v.  Tennessee,  etc.  Ry.,  109 
Fed.  Rep.  931  (1901). 

*  Beebe  v.  Richmond  Light,  etc.  Co., 
6  N.  Y.  App.  Div.  187  (1896). 

'  Bronson  c.  La  Crosse,  etc.  R.  R.,  2 
Wall.  283  (1863).  A  bill  filed  by  a 
defendant,  on  leave,  in  order  to  a  com- 
plete decree  upon  the  whole  matter  in 
dispute,  is  properly  styled  a  cross-bill ; 
and  where,  on  the  bill  of  the  original 
complainant,  possession  of  property 
has  been  taken  by  a  circuit  court  of 
the  United  States,  the  jurisdiction  of 
the  court  in  passing  upon  such  a  cross- 
bill in  the  disposition  of  the  property 
does  not  depend  upon  the  citizenship 
of  the  parties.  Morgan's,  etc.  Co. 
V.  Texas,  etc.  Ry.,  137  U.  S.  171  (1890). 
See  also  §  827,  supra. 
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may  be  by  a  senior  mortgagee  asking  foreclosure/  or  may  be  filed  to 
determine  priority  of  liens, ^  but  not  to  determine  matters  which  will 
be  eliminated  by  the  foreclosure,^  or  to  hold  the  trustee  liable  for  neg- 
Hgence/  or  to  bring  in  a  new  party, ^  nor  in  cases  where  other  defendants 
have  already  filed  sufficient  cross-bills.^  The  court  may  dismiss  the 
original  bill  and  sustain  the  cross-bill.^ 


1  When  the  senior  mortgagee  is 
made  a  party  defendant  to  the  junior 
mortgagee's  suit  for  foreclosure,  such 
defendant  may  file  a  cross-bill  to  fore- 
close the  senior  mortgage.  Metropoli- 
tan T.  Co.  V.  Tonawanda,  etc.  R.  R., 
43  Hun,  521  (1S87) ;  aff'd,  106  N.  Y. 
673.  See  also  American  L.  &  T.  Co. 
V.  East,  etc.  R.  R.,  37  Fed.  Rep.  242 
(1889).  Where  a  prior  mortgagee  is 
made  a  party  defendant  and  files  a 
cross-bill  for  foreclosure,  and  declares 
the  principal  sum  due,  and  asks  that 
the  sale  be  free  from  all  liens,  the 
bondholders  themselves  cannot  inter- 
vene and  have  a  sale  made  subject  to 
the  first  lien  unless  they  offer  to  bid 
enough  to  pay  the  arrearages  of  inter- 
est and  costs  of  the  suit.  Bound  v. 
South  Carolina  Ry.,  58  Fed.  Rep.  473 
(1893).  In  a  creditor's  suit  against 
an  insolvent  corporation,  the  mort- 
gagee being  made  a  party  defendant, 
the  court  cannot  decree  foreclosure, 
it  not  being  prayed  for,  even  in  the 
original  bill  or  the  cross-bill.  Stan- 
wood  V.  Des  Moines  Sa\angs  Bank, 
178  Fed.  Rep.  670  (1910). 

2  Where  a  judgment  creditor  files  a 
bill  to  reach  the  equity  of  redemption 
and  determine  the  validity  of  prior 
hens,  the  defendant  bondholders  may 
file  cross-bills  against  each  other  to 
determine  priority.  Morton  v.  New 
Orleans,  etc.  Ry.,  79  Ala.  590  (1885). 

3  The  defendant  company  will  not 
be  allowed  to  file  a  cross-bill  for  an 
accounting,  cancellation  of  lease,  etc., 
between  it  and  another  company, 
where  such  lease  is  second  to  the 
mortgage  and  mil  be  -wiped  out  by 
the  foreclosure.  Mercantile  T.  Co.  v. 
Missouri,  etc.  Ry.,  41  Fed.  Rep.  8 
(1889).  Where  eight  power  and  elec- 
tric light  companies  reaching  different 
places  and  bound  together  by  one  hold- 
ing company,  all  become  insolvent  and 
pass  into  the  same  receiver's    hands 


and  one  of  them  requires  repairs  to 
preserve  the  franchises,  the  court  may 
authorize  the  receiver  to  borrow  the 
money  on  receiver's  certificates  cover- 
ing the  property  of  the  holding  com- 
pany which  was  also  in  the  receiver's 
hands,  and  the  court  will  deny  an  appli- 
cation of  the  mortgagee  of  the  partic- 
ular company  requiring  the  money  to 
foreclose  the  mortgage,  inasmuch  as 
it  is  important  that  the  properties 
be  kept  together.  Gay  v.  Hudson, 
etc.  Co.,   166  Fed.  Rep.  771   (1909). 

*  In  Fidelity,  etc.  Co.  v.  Mobile  St. 
Ry.,  .53  Fed.  Rep.  8.50  (1893),  it  was 
held  that  bondholders  may  intervene 
as  quasi-parties,  but  cannot  set  up  a 
new  cause  of  action  by  way  of  cross- 
bill. Hence  they  cannot,  in  the  fore- 
closure suit,  hold  the  trustee  liable 
for  neglect  of  duty.  A  bondholder 
may,  in  a  suit  of  foreclosure,  ask  that 
parties  be  compelled  to  account  for 
earnings  illegally  diverted.  Linder  v. 
Hartwell  R.  R.,  73  Fed.  Rep.  320 
(1896).  In  a  foreclosure  suit  being 
carried  on  by  the  trustee,  a  bond- 
holder cannot  file  a  "petition  and 
cross-bill"  charging  misconduct  on  the 
part  of  the  trustee  and  asking  relief. 
A  cross-bill  cannot  introduce  new  mat- 
ter or  new  parties.  Thruston  v.  Big 
Stone,  etc.  Co.,  86  Fed.  Rep.  484  (1898). 

^  Central  Trust  Co.  v.  Cincinnati, 
etc.  Ry.,   169  Fed.  Rep.  466  (1908). 

^  If  entire  relief  may  be  obtained 
under  the  original  bill  and  the  answer, 
or  under  a  cross-bill  filed  by  other 
defendants,  a  new  cross-bill  will  not 
be  allowed.  Oilman  v.  New  Orleans, 
etc.  R.  R.,  72  Ala.  566  (1882).  If  pos- 
sible so  to  do  and  preserve  all  rights, 
the  court  will  not  allow  cross-bills, 
petitions,  etc.,  but  will  direct  all  claim- 
ants to  file  their  claims  and  thereby 
become  quasi-parties.  Lehman  v.  Tal- 
lassee  Mfg.  Co.,  64  Ala.  567,  601  (1879). 

^  Railroad    Co.    v.    Chamberlain,    6 
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Where  foreclosure  has  been  commenced  by  the  second  mortgagee, 
and  the  first  mortgagee  is  properly  made  a  party,  and  a  receiver  ap- 
pointed, the  first  mortgagee  will  not  be  allowed  to  file  an  independent 
bill  for  foreclosure.^  He  should  file  a  cross-bill  for  foreclosure.  On 
the  other  hand,  it  has  been  held  that  although  a  receiver  is  in  charge 
of  a  railroad  system  at  the  instance  of  a  judgment  creditor,  the  court 
will  not  enjoin  a  mortgagee  from  instituting  a  foreclosure  suit  based 
on  a  default  in  the  payment  of  interest  which  occurred  after  the  receiver- 
ship,- and  a  first  mortgagee  may,  with  the  court's  consent,  file  a  bill  to 
foreclose,  and  join  as  a  party  defendant  a  receiver  already  appointed 
by  the  court  in  another  foreclosure  suit.^ 

^  §  840.  Miscellaneous  defenses  to  the  foreclosure  —  Validity  of  in- 
corporation —  Statute  of  limitations.  — Where  the  corporation  or  its 
stockholders  are  contesting  a  foreclosure,  their  object  being  to  force  a 
compromise  from  the  bondholders  so  that  on  the  reorganization  the 
stockholders  shall  still  have  an  interest  in  the  property,  all  kinds  of 
defenses  are  set  up.  The  defenses  that  the  bonds  were  illegally  issued 
or  irregularly  issued,  and  that  the  mortgage  was  unauthorized  or  ille- 
gal or  irregular,  and  many  other  defenses,  have  already  been  considered. 
In  addition  to  all  these  many  other  defenses  are  set  up.  The  courts  are 
bound  to  give  tlu-m  a  hearing,  but  are  not  inclined  to  sustain  them  unless 
clearly  required  by  law  and  equity.  Thus,  the  defense  that  the  cor- 
poration which  executed  the  mortgage  was  not  properly  incorporated 
is  not  a  good  defense,^  nor  that  the  consolidated  company  which  gave 
the  mortgage  was  not  legally  consolidated,'  nor  that  a  construction 

Wall.    748    (1867),    holding    that    the  '  American  Surety  Co.  v.  Worcester, 

federal    court,    having    jurisdiction    of  etc.  Co.,  90  Fed.  Rep.  773  (1898). 

the  original  bill,  thereby  acquired  ju-  *  See  §  637,  supra.     It  is  no  defense 

risdiction    to  go   on   with    the    cross-  to   a   foreclosure   that   the   mortgagor 

bill.  was  not  legally  organized,  and  a  stock- 

1  Mercantile  Trust  Co.  v.  Atlantic  holder  A\'ill  not  be  allowed  to  inter- 
&  Pac.  R.  R.,  70  Fed.  Rep.  518  (1895) ;  vene  to  set  up  that  defense.  Gunder- 
Americau  L.  &  T.  Co.  v.  Central  Vt.  son  v.  Illinois,  etc.  Bank,  100  111.  App. 
R.  R.,  84  Fed.  Rep.  917  (1898) ;  Suth-  461  (1902).  It  is  no  defense  to  a 
erland  r.  Lake  Superior,  etc.  Co.,  23  mortgage  that  in  the  incorporation  of 
Fed.  Cas.  459  (1874).  Cf.  Third  St.,  the  company  most  of  its  subscriptions 
etc.  Ry.  V.  Levsis,  79  Fed.  Rep.  196  were  made  by  irresponsible  parties. 
(1897).  As  to  the  jurisdiction  of  the  Gunderson  v.  lUinois,  etc.  Bank,  199 
federal  court  to  entertain  a  cross-bill,  111.  422  (1902). 

see  §827,  supra,  and  note  1,  p.  3123.  =  Coe  v.  New  Jersey  Mid.   Ry.,  31 

2  Mercantile  Trust  Co.  v.  Baltimore  N.  J.  Eq.  105  (1879).  A  mortgage 
&  O.  R.  R.,  89  Fed.  Rep.  606  (1898).  deed  of  trust  and  the  bonds  given  by  a 
Where  a  receiver  is  in  charge  of  the  consolidated  company,  the  consolida- 
corporate  property  a  mortgagee  cannot  tion  being  unauthorized,  cannot  be 
foreclose  during  the  receivership  except  enforced  and  do  not  bind  even  the  eon- 
Avith  the  consent  of  the  court.  Slade  r.  stituent  companies.  American  L.  & 
Massachusetts,  etc.  Co.,  188  Fed.  Rep.  T.  Co.  v.  Minnesota,  etc.  R.  R.,  157 
360(1911).     r/.  132  Pac.  Rep.  398.  111.    641     (1895).     See    §637,     supra. 
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company  had  agreed  to  pay  the  interest  in  default/  nor  that  a  lease  of 
the  road  has  been  made,^  nor  that  the  corporation  has  other  assets  to  pay 
the  mortgage.^  A  mortgagor  of  land  to  a  national  bank  cannot  defend 
against  it  on  the  ground  that  the  bank  had  no  power  to  take  the  mort- 
gage/ It  is  no  defense  to  a  mortgage  that  it  was  given  by  a  trust  or 
combination  in  restraint  of  trade. ^  Where  a  mortgagee,  at  the  request 
of  the  mortgagor  corporation,  withholds  the  mortgage  from  the  record  to 
deceive  the  public  until  the  mortgagor  becomes  insolvent,  the  mortgage 
may  be  set  aside  for  fraud. ^  Although  it  is  a  general  rule  that  a  tender 
of  a  mortgage  debt  discharges  the  mortgage  if  not  accepted,  the  debt, 
however,  continuing  to  exist  as  an  unsecured  debt,  yet  the  courts  are 
inclined  to  allow  excuses  to  be  given,  for  not  accepting  the  tender,  and 
to  enforce  the  mortgage.^  But  the  defense  that  the  mortgagee  as  lessee 
has  been  paid  the  interest  by  rental  is  good  if  true.^  An  agreement  be- 
tween various  bondholders  not  to  enforce  payment  of  their  coupons  for 
ten  years  is  no  defense  to  a  foreclosure  by  the  trustee,  the  agreement 
never  having  been  considered  alive  by  any  of  the  parties  to  it.^  Where 
the  mortgage  is  not  sealed,  and  in  order  to  cure  the  defect  another  mort- 
gage is  executed,  no  debts  having  been  incurred  in  the  meantime,  both 
mortgages  may  be  foreclosed  as  one.^*^  A  foreclosure  of  a  mortgage  will 
not  be  enjoined  to  await  the  result  of  other  litigation  between  the  mort- 
gagor and  the  bondholder,  the  latter's  title  to  the  bonds  being  indis- 
putable."   The  statute  of  limitations  or  an  equivalent  delay  in  com- 

1  Foster  v.  Mansfield,  etc.  R.  R.,  36  McGettigan,  152  Ind.  582  (1899).  See 
Fed.  Rep.  627  (1888);  aff'd,  146  U.  S.     also   §811,   supra. 

88  (1892).  ^  Union,  ete.  Ins.  Co.  i'.  Union,  etc. 

2  Hale    V.    Nashua,    etc.    R.  R.,  60    Co.,  37  Fed.  Rep.  286  (1889). 

N.  H.  333  (1880),  holding  also  that  the  »  Where  the  owner  of  all  the  bonds 

mortgagee    cannot    prevent    a    lease  is  also  lessee  of  the  property  under  an 

being  made.  agreement  to  apply  all  profits  to  the 

3  It  is  no  defense  to  a  foreclosure  coupons,  the  company  may  set  up  that 
suit  that  the  unpaid  subscriptions  of  the  profits  have  been  sufficient  to  pay 
stockholders,  if  collected,  would  be  the  coupons.  Chamberlain  v.  Con- 
sufficient  to  avoid  the  necessity  of  necticut  Cent.  R.  R.,  54  Conn.  472 
foreclosure.     Land    Title,    etc.    Co.    v.  (1886). 

Asphalt  Co.,  \n  Fed.  Rep.  1  (1903).  ^  Farmers'  L.  &  T.  Co.  v.  Rockaway 

*  Camp     V.    Land,     122     Cal.     167  VaUey  R.  R.,  69  Fed.  Rep.  9  (1895). 

(1898).     See  also  §§690,  695,  supra.  A  trustee  may  foreclose,  even  though 

5  Dickerman  v.  Northern  T.  Co.,  some  of  the  bondholders  have  sur- 
176  U.  S.  181  (1900).  See  also  ch.  rendered  their  unpaid  coupons  and 
XXIX,  supra.  taken    notes    in    place    thereof.     Las 

6  Curtis  V.  Lewis,  74  Conn.  367  Vegas  Ry.,  etc.  v.  Trust  Co.  of 
(1902).  A  mortgage  securing  bonds  St.  Louis  County,  15  N.  M.  634 
is  not  fraudulent  by  reason  of  the  fact  (1910). 

that  it  was  agreed  that  it  should  not  •"  Robinson  y. Piedmont  Marble  Co., 

be  recorded  in  order  that   the  credit     75  Fed.  Rep.  91  (1896). 
of  the  company  might  not  be  impaired.  "National,  etc.  Co.  v.  Rhode  Island, 

Am.    Trust   &   Savings   Bank,   etc.   v.     etc.  Co.,  33  Atl.  Rep.  254  (R.  I.  1895). 
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mencing  a  suit  in  equity  may  be  a  bar.^  Fraud  in  the  issue  of  the  bonds 
is  a  frequent  defense ;  especially  that  the  bonds  were  issued  for  no  value 
received.  This  defense  is  considered  elsewhere.-  Where,  by  reason  of 
collusion,  such  defenses  are  not  made,  other  parties  may  intervene.' 
A  state  cannot  file  and  sustain  a  bill  to  declare  void  watered  stock  and 
bonds  and  enjoin  a  foreclosure  sale,  and  to  have  the  property  sold  and 
the  proceeds  applied  to  the  moneys  actually  expended  by  the  corpo- 
ration. "  The  state  has  no  authority  to  protect  such  private  rights  by 
suit."  ^  "  The  court  exercises  a  large  discretion  in  passing  on  questions 
of  multifariousness."  ^ 

§  847.  Allegations  and  proof  in  foreclosure  suits  —  Title  to  cer- 
tain bonds  cannot  he  there  tried  —  Defaults.  —  The  question  whether 
a  demand  of  payment  is  necessary  before  commencing  foreclosure 
proceedings  turns  upon  the  provisions  of  the  mortgage.®  The  descrip- 
tion of  the  property  in  the  bill  of  foreclosure  in  the  same  language  as  is 
used  in  the  mortgage  is  sufficient.'  Service  of  summons  in  a  foreclosure 
suit  against  a  foreign  corporation  must  be  made  in  strict  accordance 
with  the  statute.^     In  a  suit  to  foreclose  a  corporate  mortgage  the  com- 


A  suit  in  Kentucky  between  rival 
claimants  to  office  to  have  an  adjudi- 
cation as  to  the  same  and  to  have  a 
receiver  does  not  prevent  one  of  the 
parties  from  foreclosing  a  mortgage 
on  the  corporate  property  in  another 
state  and  having  a  receiver  thereof 
appointed.  Schmidt  v.  Mitchell,  98 
Ky.  218  (1895).  In  legal  proceedings 
for  voluntary  dissolution  the  court 
will  not  enjoin  another  suit  for  the 
foreclosure  of  a  mortgage.  Re  Hamil- 
ton Park  Co.,  1  N.  Y.  App.  Div.  375 
(1896). 

1  See  §  772,  supra. 

2  See  §766,  supra,  and  §848,  infra. 
»  See  §  848,  infra. 

*  State  V.  Guaranty,  etc.  Co.,  73 
Fed.  Rep.  914  (1896).  See  also  §  848/, 
infra. 

^  Metropolitan  Trust  Co.,  etc.  v. 
Columbus,  etc.  R.  R.,  93  Fed.  Rep.  689 
(1899).     See  also  §  739,  supra. 

^  No  demand  of  payment  of  bonds 
need  be  made  before  foreclosure  pro- 
ceeding if  an  allegation  is  made  that 
the  company  is  insolvent  and  such 
demand  would  have  been  useless. 
Shaw  V.  Bill,  95  U.  S.  10  (1877).  No 
demand  of  payment  of  interest  is 
necessary  before  the  commencement  of 
foreclosure  proceedings.     The  defend- 


ant must  prove  payment  or  readiness 
to  pav.  Marlor  v.  Texas,  etc.  Ry., 
21  Fed.  Rep.  383  (1884).  Presentation 
and  demand  of  payment  of  coupons 
need  not  be  shown  in  order  to  prove 
that  the  company  had  failed  for  more 
than  six  months  to  pay  the  interest. 
Savannah,  etc.  R.  R.  v.  Lancaster,  62 
Ala.  555  (1878).  A  demand  of  pay- 
ment of  coupons  is  necessary  in  order 
to  set  running  a  pro\'ision  of  the  mort- 
gage that  the  principal  shall  become 
due  and  a  remedy  become  available 
six  months  after  default.  Potomac 
Mfg.  Co.  V.  Evans,  84  Va.  717  (1888). 
See  also  §  800,  supra.  Non-payment  of 
coup>ons  is  no  cause  for  foreclosure 
where  no  demand  of  paj'ment  is 
shown.  Da\ies  v.  New  York  Concert 
Co.,  41  Hun,  492  (1886).  See  also 
Union,  etc.  Ins.  Co.  v.  Union,  etc.  Co., 
37  Fed.  Rep.  286  (1889).  Where  the 
principal  is  to  become  due  thirty  days 
after  default  in  the  payment  of  inter- 
est and  after  demand  thereof,  a  wTit- 
ten  demand  is  sufficient,  even  though 
the  coupons  are  not  presented.  Secu- 
rity, etc.  Co.  V.  New  Jersey,  etc.  Co., 
57'n.  J.  Eq.  603  (1899). 

'  Grand  Trunk  Rv.  v.  Central  Ver- 
mont R.  R.,  88  Fed.  Rep.  622  (1898). 

8  Venner   v.    Denver,    etc.    Co.,    15 
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plainant  should  prove  the  giving  of  the  mortgage ;  the  issue  of  the  bonds, 
including  the  number  of  bonds  and  the  character  of  them ;  the  default 
on  the  coupons ;  that  the  default  has  not  been  waived  ;  and  if  the  prin- 
cipal has  been  declared  due  and  payable,  the  declaration  as  provided 
for  in  the  mortgage.^  A  trustee  of  a  mortgage  in  foreclosing  makes  a 
prima  facie  case  by  introducing  the  trust  deed  and  the  bonds  secured 
thereby .2  The  denial  of  the  legal  issue  of  bonds  is  met  by  putting  the 
bonds  themselves  in  evidence.^  In  a  suit  for  the  foreclosure  of  a  mort- 
gage securing  an  issue  of  bonds,  it  is  not  necessary  that  the  bonds  should 
be  produced  before  the  court  or  a  master  before  the  entry  of  a  decree  of 
sale.^  Where  the  bill  for  foreclosure  alleges  the  issue  of  the  bonds  and 
the  answer  admits  the  same,  it  is  not  necessary  to  prove  the  bonds  before 
decree  and  sale.^  Even  though  all  the  bonds  are  not  formally  proved 
in  the  foreclosure  suit,  yet  if  their  existence  is  not  disputed,  a  decree  in 
behalf  of  all  the  bonds  will  not  be  disturbed.^  The  ownership  of  bonds 
need  not  be  determined  before  a  decree  of  foreclosure,  a  default  and  the 
amount  of  the  default  having  been  proved.^  The  question  of  the  owner- 
ship of  bonds  as  between  a  pledgor  and  pledgee  and  subsequent  holders 
cannot  be  contested  in  the  foreclosure  of  the  mortgage  securing  the 
same,  prior  to  the  decree,  but  on  the  distribution  of  the  proceeds  of  the 
foreclosure  sale  that  question  can  then  be  litigated.^  It  is  proper  for 
the  court  to  direct  the  referee  in  the  foreclosure  proceedings  to  take 
proof  as  to  the  ownership  of  the  bonds,  the  validity  of  some  of  the  bonds 

Colo.  App.  495   (1900).     A  decree  of  450   (1897),  aff'g  Northern  Trust  Co. 

foreclosure    based    upon    service    ae-  v.   Columbia,   etc.,   75  Fed.   Rep.   936 

cepted  by  the  acting  president,  who  (1896) ;  Toler  v.  East  Tennessee,  etc. 

was  really  the  agent  of  the  mortgagee,  Ry.,   67   Fed.    Rep.    168    (1894).     See 

may  be  set  aside  as  fraudulent.     Fox  also  §  881,  infra. 

V.  Robbins,  62  S.  W.  Rep.  815  (Tex.  »  Djcj-erman    i'.    Northern   T.    Co., 

1901).  176  U.  S.  181  (1900). 

1  Coe  V.  East,  etc.  Co.,  52  Fed.  Rep.  «  Cutter  v.  Iowa  Water  Co.,  128 
531,  559  (1892).  E\adence  in  a  fore-  Fed.  Rep.  505  (1904) ;  rev'd  on  another 
closure  suit  may  be  given  of  the  issue  point  in  140  Fed.  Rep.  916.  The  bonds 
and  existence  of  more  bonds  than  are  need  not  all  be  proved  before  decree 
alleged  in  the  complaint.  Peck  v.  New  of  foreclosure.  Weed  v.  Gainesville, 
York,  etc.  Ry.,  85  N.  Y.  246  (1881).  etc.  R.  R.,  119  Ga.  576  (1904).  Where 
A  demand  of  payment  of  the  bonds  the  creditors  secured  by  the  mortgage 
preUminary  to  foreclosure  is  sufficient,  are  not  direct  creditors  of  the  mort- 
even  though  not  made  at  the  chief  gagor,  but  hold  certificates  of  the  trus- 
office  of  the  company  as  specified  in  the  tee,  it  is  sufficient  if  the  trustee  proves 
mortgage.  Real  Estate,  etc.  Co.  v.  the  entire  debt,  and  the  court  may 
Wilmington,  et<?.  Ry.,  77  Atl.  Rep.  then  refuse  to  receive  proof  of  indiv-id- 
756   (Del.   1910).  ual  certificates.     Land  Title,  etc.  Co. 

2  Ording  v.  Burnett,  178  111.  28  v.  Asphalt  Co.,  127  Fed.  Rep.  1  (1903). 
(1899).  "Central  T.  Co.  v.  California,  etc. 

^McCormick  v.  Unity  Co.  239  R.  R.,  110  Fed.  Rep.  70  (1901);  aff'd, 
lU.  306  (1909).  128  Fed.  Rep.  882. 

*  Dickerman  v.  Northern  Trust  Co.,  «  Sioux  City,  etc.  Rv.  v.  Manhattan 

176  U.  S.  181  (1900),  aff'g  80  Fed.  Rep.     T.  Co.,  92  Fed.  Rep.  428  (1899). 
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being  questioned.^  The  referee  in  a  mortgage  foreclosure  suit  should 
take  evidence  in  regard  to  each  and  every  bond,  so  as  to  pass  upon  the 
actual  indebtedness  irrespective  of  what  the  corporation  or  its  directors 
may  admit.-  A  bondholder  will  not  be  allowed  to  intervene,  prior  to 
decree  for  sale,  to  enable  him  to  litigate  priority  of  her  bonds  over  other  ' 
bonds,  which  were  illegally  issued  to  promoters  and  are  still  held  by 
them.^ 

Where  a  mortgage  on  its  face  has  been  regularly  executed,  it  is  not 
necessary  in  a  foreclosure  suit  to  prove  a  resolution  of  the  board  of 
directors  authorizing  it,  proof  of  delivery  and  of  the  payment  of  the 
consideration  to  the  corporation  having  been  given.'* 

Where  the  master  finds  that  all  bonds  were  duly  issued  and  were 
valid,  a  party  desiring  to  contest  the  validity  of  certain  bonds  must 
file  a  specific  exception,  instead  of  a  general  exception  to  the  general 
finding.^  A  supplementary  bill  of  foreclosure  may  be  filed  and  will  be 
sufl^cient  to  sustain  the  suit,  even  though  the  original  bill  was  not 
suflBcient,  where  the  original  bill  was  the  outgrowth  of  a  prior  creditor's 
action.^  A  foreclosing  mortgagee  cannot  attack  the  validity  of  prior 
mortgages  which  are  expressly  recognized  in  his  mortgage."  Although 
the  company  defaults  in  putting  in  its  answer,  yet  it  will  be  allowed  to 
put  one  in  if  it  has  a  substantial  defense.^     WTiere  judgment  has  been 

»  Knickerbocker  Trust  Co.  v.  O.,  C.  McVicar,  etc.  Co.  v.  Union  Ry.,  etc. 

&  R.  S.  R.  Co.,  188  N.  Y.  38  (1907).  Co.,  136  Fed.  Rep.  678  (1905). 

•  Cochran   i'.  Anglo-American,    etc.  *  Reed  v.  Helois,  etc.  Co.,  64  N.  J. 

Co.,  69  Hun,  168  (1893).  Eq.  231  (1903).     See  also  §§  725,  808, 

3  Mercantile    Trust    Co.    r.    United  809,  supra. 
States,   etc.   Co.,    130   Fed.    Rep.   725  ^  Columbus,    etc.    R.    R.    Appeals, 

(1904).     A  promoter's  possible  liabil-  109  Fed.  Rep.  177  (1901). 
ity   and   the   liability   of   stockholders  «  New  York  Security,  etc.  Co.  v.  Lin- 

on  unpaid  stock  will  not  be  adjusted  coin  Street  Ry.,  77  Fed.  Rep.  525  (1896). 
and  offset  in  the  distribution    among  '  See  §  848,  infra. 

bondholders    after     foreclosure     sale,  '  Although     the     corporation     has 

even  though  the  bondholders  were  pro-  defaulted  for  a  year  and  a  half  in  the 

moters   and   stockholders.     Independ-  foreclosure  suit,  yet  it  may  apply  for 

ent  suits  must  be  instituted  for  that  leave  to  put  in  an  answer.     Central  T. 

purpose,  especially  as  general  creditors  Co.  v.  Texas,  etc.   Ry.,  23  Fed.  Rep. 

are  interested.     Land,  etc.  Co.  v.  Tat-  846  (1885).     The  corporation  will  not 

nail,    132   Fed.   Rep.   305    (1904).     In  be  permitted  to  file  an  answer  setting 

Knickerbocker  Trust  Co.  v.  O.,  C.  &  R.  up    irre^•elant    defenses   after   default, 

S.   R.  Co.,   188  N.  Y.  38  (1907),  the  and    fifteen    months   after   a   receiver 

court  said  (p.  44):  "It  is  quite  prob-  has    been   appointed,  where    the  only 

able  that  any  bondholder  could  chal-  excuse  for  the  delay  is  that  reorgani- 

lenge  the  validity  of  other  bonds   to  zation  proceedings  had  been  going  on, 

the  extent  necessary  to  obtain  full  pay-  but    had    failed.     Central    T.    Co.    v. 

ment  of  his  owti."     Where  mortgage  Texas,    etc.    Ry.,    24    Fed.    Rep.    151 

bonds  are  issued  without  any  consider-  (1885).     Nor  will  a  bondholder,  under 

ation   the  burden  of  proof  is  shifted  the  same  circi  mstances,  be  allowed  to 

on    to    the    holders   of    the    bonds    to  intervene.     Central  T.   Co.   v.   Texas, 

prove  that  they  are  bona  fide  holders,  etc.  Ry.,  24  Fed.  Rep.  153  (1885). 
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taken  against  a  corporation  by  default  in  the  state  court,  and  the  com- 
pany has  made  every  effort  to  open  it  and  have  a  new  trial,  and  has 
failed,  a  non-resident  stockholder  cannot,  by  a  bill  of  equity  in  the  fed- 
eral court,  cause  the  judgment  to  be  set  aside. ^  The  court  may  not 
allow  a  discontinuance  of  the  case  if  some  of  the  parties  object .- 

§  848.  Fraudulent  bonds  and  fraudulent  foreclosures  —  Who  may 
complain:  (a)  The  trustee;  (6)  Bondholders ;  (c)  Second-7nort- 
gage  bondholders ;  (d)  Judgment  creditors;  (e)  General  creditors; 
(/)  The  state;  (g)  The  corporation  mortgagor ;  (h)  A  receiver;  (^) 
Stockholders;  (j)  The  purchaser ;  {k)  N o  relief  if  no  benefit  —  Svh- 
sequent  creditors  cannot  complain  —  Purchasers  of  bonds  with  no- 
tice cannot  complain  — Stock  voting  in  favor  of  issue  cannot  be  basis 
of  suit  — Decree  may  not  be  for  benefit  of  all  creditors  —  Invalidity 
of  part  of  bonds  does  not  invalidate  mortgage  — Laches  as  a  bar  to 
relief.  —  Fraudulent  bonds  and  mortgages  and  fraudulent  foreclo- 
sures have  been  a  prolific  source  of  litigation.  The  question  of  what 
constitutes  fraud  in  the  issue  of  bonds  has  been  considered  elsewhere, 
especially  where  bonds  have  been  issued  for  property  or  construction 
work ;  ^  and  also  where  bonds  have  been  issued  in  excess  of  a  statu- 
tory limitation  on  the  amount  of  bonds  which  the  corporation  is  au- 
thorized to  issue.^ 

Fraud  affecting  the  mortgage  may  also  exist  where  the  vendor  of 
property  of  the  corporation  was  induced  to  sell  by  fraudulent  mis- 
representations. He  then  sues  to  recover  the  title  to  the  property 
free  from  the  mortgage.^    Or  a  creditor  of  the  vendor  of  the  property 

1  Hendrickson  v.  Bradley,  85  Fed.  poration   in   exchange  for   bonds   and 

Rep.  508  (1898).  stock  of  the  latter,  and  the  promoters 

-  Where   a   mortgage   is    connected  secretly  receive  a    large  quantity    of 

with   a   lease   of   property   in   such   a  additional  profit,  and  even  though  the 

manner  as   to   obligate   the  lessee   to  total    amount    of    bonds    and    stock 

apply  the  income  to  the  interest  and  issued  is  about  twice  the  price  actually 

a  sinking  fund,  but  a  foreclosure  takes  paid  to  the  owners  for  the  properties, 

place,  the  lessee  cannot  stop  the  fore-  yet  this  does  not  invalidate  the  mort- 

elosure,  even  though  the  lessee  owns  gage  securing  the  bonds,  and  the  rem- 

all  the  bonds,  inasmuch  as  the  stock-  edy  of  the  parties  who  so  turned  in 

holders    of    the    mortgagor    company  their  properties  is  against  the  promot- 

have  an  interest  in  the  suit.     A  stock-  ers  and  not  in  defense  of  a    suit    to 

holder  will  not   be   allowed    to   inter-  foreclose  the  mortgage.     Dickerman  v. 

vene  so  long  as  the  trustee  continues  Northern  T.  Co.,  176  U.  S.  181  (1900). 

to     prosecute     the     suit.     Phillips     v.  Where  a   municipality   is    the   vendor 

Southern,    etc.    R.    R.,     110    Ky.    33  of  land   to   a  corporation   and    brings 

(1901).     See    also    §  748,    supra,    and  suit  to  set  aside  the  transfer  as  fraud- 

§  848A;,   infra.  ulent  and  illegal,  and  joins   the   three 

'  See  §  766,  supra.  trustees  of  a  mortgage  of  the  corpora- 

^  See  §  760,  supra.  tion  as  parties   defendant   and  serves 

^  Even   though   a  large   number   of  them  by  publication,  and,  two  of  the 

owners  of  paper  mills  are  induced  to  trustees    ha\'ing    died,    causes    sucees- 

turn  their  property  in  to  a  single  cor-  sors   to   be   appointed   by    the   court, 
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to  the  corporation  may  claim  that  the  transfer  was  a  fraud  on  him.^ 
But  the  subject  now  particularly  under  consideration  is  the  remedy  for 
fraud  in  the  giving  or  foreclosure  of  a  mortgage ;  fraud  in  the  origin 
of  the  mortgage,  or  fraud  in  the  failure  of  the  parties  of  record  to  set 
up  the  proper  defenses,  or  fraud  in  the  purpose  of  the  foreclosure  itself. 
The  failure  of  the  corporation  to  defend  against  a  foreclosure  is  not 
fraud,  unless  good  defenses  actually  exist.  In  fact,  a  corporation  which 
has  become  hopelessly  insolvent  may  consent  to  a  foreclosure  of  its 
mortgage ;  ^  and  where  the  mortgage  provides  that  the  bonds  shall 
become  due  in  case  of  an  execution  issuing  against  the  company  and  being 
unpaid,  it  is  legal  for  a  holder  of  coupons  to  obtain  judgment  and  issue 
such  execution,  and  the  mortgage  may  thereby  become  due,  even  though 
the  judgment  on  the  coupons  was  obtained  by  consent  for  the  purpose 
of  having  the  mortgage  become  due.^  But  where  good  defenses  to  a 
mortgage  actually  exist,  and  the  corporation  as  defendant  in  the  fore- 
closure suit  fails  to  set  them  up,  or  where  the  trustee  as  complainant 


and  obtains  decree  against  the  corpora- 
tion and  the  trustees  of  the  mortgage 
canceling  their  title  to  the  land,  the 
decree  is  effective,  and,  even  though  the 
mortgage  is  afterwards  foreclosed, 
the  purchaser  at  such  sale  takes  no 
title  to  such  land,  he  having  delayed 
thirty  years  before  attacking  such 
decree.  Bump  v.  Butler  County,  93 
Fed.  Rep.  290  (1890).  On  the  other 
hand,  where  a  municipality  delays  for 
thirty  years  in  complaining  of  fraud 
and  illegality,  whereby  it  conveyed 
land  to  a  corporation,  the  court  A\ill 
not  grant  it  any  relief.  Rummel  v. 
Butler  County, '  9.3  Fed.  Rep.  304 
(1899).  Where  the  president  of  the 
mortgagor  corporation  allows  the  prop- 
erty to  be  sold  for  non-payment  of 
taxes,  and  buys  in  the  property  him- 
self, the  mortgagee  may  recover  such 
property  from  him.  Appleton,  etc. 
Co.  V.  Central  Trust  Co.  etc.,  93  Fed. 
Rep.  280  (1899).  Where  a  creditor 
of  an  insolvent  corporation  reorgan- 
izes it,  and  then  by  fraudulent  repre- 
sentations induces  another  company 
to  sell  its  property  to  the  reorganized 
company  in  exchange  for  stock  of  the 
latter,  and  a  mortgage  is  at  the  same 
time  placed  upon  the  combined  prop- 
erties, and  default  takes  place  and  fore- 
closure is  commenced,  the  parties  so 
selling  the  property  may  still  rescind 
unless    innocent    bondholders'    rights 


have  intervened,  in  which  case  money 
damages  may  be  had  against  the  parties 
bringing  al)out  the  reorganization  and 
making  the  misrepresentations.  Such 
misrepresentations  may  consist  of 
statements  as  to  what  will  be  done  in 
the  way  of  improvements  out  of  the 
bonds,  as  well  as  statements  as  to  the 
ciurent  net  profits.  Old  Colony  Trust 
Co.  V.  Dubuque,  etc.  Co.,  89  Fed.  Rep. 
794  (1898).  The  owner  of  property 
which  a  corporation  includes  in  its 
mortgage  without  right  cannot  enjoin 
the  issue  of  the  mortgage  bonds 
pendente  lite  where  he  can  have  full 
relief  on  the  final  decree.  De  Neuf- 
ville  V.  New  York  &  N.  Ry.,  84  Fed. 
Rep.  391  (1898). 

1  See  ch.  XL,  supra. 

2  Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181,  191  (1900),  the  court  say- 
ing: "If  the  company  had  become 
insolvent,  and  could  no  longer  carry  on 
its  business,  it  was  not  only  its  legal 
obligation,  but  its  moral  duty,  to  sur- 
render the  mortgaged  propertj'  to  the 
mortgagees,  in  order  that  the  latter 
might  protect  their  interests.  If  the 
corporation  saw  fit  to  consent  to  a 
foreclosure,  a  minority  of  the  stock- 
holders cannot  question  their  right  to 
do  so." 

'  Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181  (1900). 
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is  not  protecting  the  interests  of  the  mortgage  bondholders  whom  he 
represents,  then  difficult  questions  arise  and  they  are  peculiar  to  cor- 
poration law.  The  question  then  arises:  Who  can  complain  and  what 
is  his  remedy  ?  The  clearest  method  of  treating  this  subject  is  perhaps 
to  consider  the  status  of  each  party,  separately  from  the  others,  as  is 
done  in  the  following  sections.  It  remains  to  add  that  where  in  a  suit 
against  a  corporation  to  foreclose  a  mortgage,  the  president  swears  to 
an  answer,  charging  outside  parties  with  dishonestly  trying  to  deprive 
some  of  the  stockholders  of  their  interest  in  the  property,  such  outside 
parties  may  maintain  a  suit  for  libel  against  the  president,  such  answer 
being  irrelevant,  malicious,  and  not  privileged.^  ^ 

§  848.  (a)  The  trustee  of  the  mortgage  is  the  legal  representative 
of  all  the  bondholders,  and  the  trustee's  action  binds  all  the  bond- 
holders, relative  to  the  conduct  of  the  litigation,  except  in  special 
instances  referred  to  below.  Ordinarily  the  bondholders  are  not 
parties  to  the  litigation  and  are  not  allowed  to  intervene.  They  are 
represented  by  the  trustee.^  But  there  are  exceptions  to  this  rule,  as 
follows : 

§  848.  (b)  Bondholders  in  certain  cases  will  be  permitted  by  the 
court  to  intervene  and  become  parties  to  the  suit.  Thus  in  the  fore- 
closure suit,  if  the  trustee  is  acting  collusively  or  fraudulently,  any 
bondholder  may  apply  to  the  court  to  intervene  and  may  be  allowed 
to  become  a  party  thereto  in  order  to  remove  the  wrong. 

The  bondholders  or  any  of  them  may  apply  to  the  court  to  be  allowed 
to  come  into  the  suit  as  parties,  and  the  weight  of  authority  holds 
that  such  application  should  be  granted  where  substantial  justice 
requires  that  they  be  given  a  standing  in  court.^     But  after  the  fore- 

1  Potter  V.  Troy,  175  Fed.  Rep.  128  also  bondholders  and  stockholders  in  a 
(1909).     Cf.  §§  645,  747,  supra.  defendant  corporation  in  a  foreclosure 

2  See  §  817,  supra.  suit,  yet  this  is  not  sufficient  to  enable 
'  The  majority  bondholders  may  be    bondholders    to     intervene,    but    the 

admitted  to  set  up  that  there  can  be  court  may  hear  them  as  to  any  action 
no  foreclosure  without  the  consent  of  to  be  taken  by  the  trustee  prejudicial 
the  majority.  Toler  v.  East  Tennes-  to  their  interest.  Stockholders  and 
see,  etc.  Ry.,  67  Fed.  Rep.  168  (1894).  bondholders  may  be  permitted  to  in- 
The  court  may  allow  antagonistic  tervene  in  a  foreclosure  suit.  Central 
reorganization  committees  to  inter-  Trust  Co.  v.  Washington,  etc.  R.  R., 
vene  and  become  parties.  Farmers'  124  Fed.  Rep.  813  (1903).  A  bond- 
L.  &  T.  Co.  V.  Cape  Fear,  etc.  Ry.,  71  holder  will  not  be  allowed  to  inter- 
Fed.  Rep.  38  (1895).  Bondholders  vene  in  order  to  litigate  questions 
will  not  be  allowed  to  intervene  where  with  a  reorganization  commit'tee,  the 
the  fitness  and  honesty  of  the  trustee  committee  not  being  parties  to  the 
in  conducting  the  case  is  not  ques-  suit.  Land,  etc.  Co.  v.  Asphalt  Co., 
tioned.  Bowling  Green,  etc.  Co.  v.  121  Fed.  Rep.  587  (1902).  A  bond- 
Virginia,  etc.  Co.,  132  Fed.  Rep.  921  holder  will  not  be  allowed  to  inter- 
(1904),  holding  also  that  even  though  vene,  prior  to  decree  for  sale,  to  ena- 
some  of  the  directors  of  the  trustee  are  ble   her    to    litigate    priority    of    her 
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closure  is  completed,  the  bondholder  has  more  difficulty,  and  he  must 
seek  his  remedy  in  the  court  that  decreed  the  foreclosure,  where  his  corn- 


bonds  over  other  bonds,  which  were 
illegally  issued  to  promoters  and  are 
still  held  by  them.  Mercantile  Trust 
Co.  V.  United  States,  etc.  Co.,  130  Fed. 
Rep.  725  (1904).  A  bondholder  is 
entitled  to  be  made  a  party  defendant 
in  the  foreclosure  suit.  Ring  v.  New, 
etc.  Co.,  77  N.  J.  Eq.  422  (1910). 
In  a  foreclosure  suit  a  bondholder 
may  intervene  to  show  that  some  of 
the  bonds  were  illegally  issued  and 
not  entitled  to  share  in  distribution. 
Etna  Steel  &  Iron  Co.  v.  Hamilton, 
137  Ga.  232  (1911).  A  bondholder 
will  not  be  allowed  to  intervene  in  a 
foreclosure  suit  on  general  allegations 
that  the  suit  is  fraudulent  and  collu- 
sive and  that  the  trustee  is  cooi)erat- 
ing  with  a  reorganization  committee. 
Such  cooperation  is  not  necessarily 
illegal.  Continental,  etc.  Bank  r.  Allis- 
C^halmers  Co.,  200  Fed.  Rej).  000 
(1912).  A  promoter's  possible  lia- 
bility and  the  liability  of  stockholders 
on  unpaid  stock  will  not  be  adjusted 
and  offset  in  the  distribution  among 
bondholders  after  foreclosure  sale, 
(^ven  though  the  bondholders  were 
promoters  and  stockholders.  Inde- 
pendent suits  must  be  instituted  for 
that  purpose,  especially  as  general 
creditors  are  interested.  Land,  etc. 
Co.  V.  Tatnall,  132  Fed.  Rep.  305  (1904). 
Cf.  §  847,  supra.  After  a  foreclosure 
sale  has  been  confirmed,  a  bondholder 
cannot  maintain  a  bill  to  set  it  aside 
on  the  ground  that  the  receiver  was 
interested  in  the  purchase  and  caused 
the  property  to  be  sold  for  less  than 
its  value,  no  fraud  on  the  part  of  the 
trustee  being  alleged.  Fletcher  v. 
Ann  Arbor  R.  R.,  116  Fed.  Rep.  479 
(1902).  A  bondholder  successfully 
attacked  a  reorganization  scheme 
whereby  the  stockholders  obtained 
the  benefit  to  the  detriment  of  the 
bondholders,  in  the  ease  Louisville, 
etc.  Ry.  V.  Louisville  T.  Co.,  174 
U.  S.  674  (1899).  In  the  ease  Belden 
V.  Burke,  147  N.  Y.  542  (1895),  a 
bondholder  sued  for  damages  due 
to  bonds  having  been  issued  without 
consideration  and  sold  to  him.  The 
suit    failed.     In    the    ease    Farmers', 


etc.  Co.  V.  Rockaway,  etc.  R.  R.,  69 
Fed.  Rep.  9  (1895),  a  bondholder 
petitioned  in  a  foreclosure  suit  to  have 
the  decree  of  sale  opened  and  to  allow 
him  to  file  an  answer.  The  applica- 
tion was  refused.  In  the  case  Thom- 
son, etc.  Co.  I'.  Capitol,  etc.  Co., 
65  Fed.  Rep.  341  (1894),  a  bond- 
holder intervened  in  the  foreclosure 
suit  to  establish  the  validity  of  his 
]>onds,  but  failed  to  do  so.  A  bond- 
holder intervened  and  successfully 
attacked  other  bonds  in  the  distribu- 
tion upon  foreclosure,  in  the  case 
Central  T.  Co.  v.  California,  etc.  R.  R., 
110  Fed.  Rep.  70  (1901),  on  the  ground 
that  such  other  bonds  were  not  issued 
for  purjjoses  authorized  by  the  mort- 
gage and  were  not  held  by  bona  fide 
holders;  aff'd,  128  Fed.  Rep.  882. 
Some  of  the  bondholders  may  inter- 
vene and  cause  to  be  e.xduded  from 
participating  in  the  proceeds  of  sale 
bonds  which  have  been  pledged  to 
secure  certain  obligations.  Atlantic 
Trust  Co.  i:  Woodbridge,  etc.  Co.,  79 
Fed.  Rep.  842  (1897).  An  intervening 
petition  may  be  allowed  even  after 
the  sale,  but  prior  to  its  confirmation. 
State  r.  Quintard,  80  Fed.  Rep.  829 
(1897).  Where,  in  a  foreclosure  suit 
in  the  federal  court  by  a  consent 
decree,  the  trustee  is  put  in  possession, 
and  by  a  subsequent  decree  a  sale  is 
ordered,  and  the  trustee  files  a  report 
of  a  sale  having  been  made,  and  then 
long  subsequently  the  trustee  fore- 
closes the  same  mortgage  in  a  state 
coiu*t  and  the  purchaser  takes  pos- 
session, the  federal  court  will  oust 
him  from  possession  and  put  in  a 
receiver,  on  the  application  of  a  bond- 
holder, the  trustee  being  charged  with 
a  misapplication  of  the  funds.  The 
court  is  not  bound  by  the  foreclosure 
in  the  state  court.  Bill  v.  New  Albany, 
etc.  Ry.,  2  Biss.  390  (1870) ;  s.  c,  3 
Fed.  Cas.  379 ;  but  see  §  839,  supra. 
A  bondholder  may  intervene  in  a  fore- 
closure suit,  and  may  prevent  the 
foreclosure  by  proving  that  the  fore- 
closure is  a  scheme  to  pay  off  the 
seven  per  cent,  bonds  in  order  to  en- 
able the  mortgagor  to  issue  new  bonds 
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plaint  is  not  for  fraud,  but  for  errors  in  the   foreclosure  proceedings.^ 


at  a  lower  rate  of  interest.  He  must, 
however,  stand  ready  to  buy  all  bonds 
which  are  presented  for  payment.  The 
trustees'  suit  to  foreclose  will  then  be 
stayed.  Tillinghast  v.  Troy,  etc.  R.  R., 
48  Hun,  420  (1888);  affirmed,  121 
N.  Y.  649.  See  also  §  838,  supra.  A 
bondholder  as  an  intervener  carried 
on  the  litigation  in  Farmers'  L.  &  T. 
Co.  V.  Bankers',  etc.  Tel.  Co.,  119 
N.  Y.  15  (1890).  Bondholders  or 
stockholders  who  are  allowed  to  inter- 
vene will  not  be  allowed  to  intervene 
and  file  a  cross-bill  to  set  aside  the  pro- 
ceedings or  interpose  obstacles  to  the 
suit.  They  may  intervene,  however, 
to  contest  the  claims  of  creditors  or 
show  that  the  suit  is  collusive.  Forbes 
V.  Memphis,  etc.  R.  R.,  2  Woods, 
323  (1872);  s.  c,  9  Fed.  Cas.  408. 
In  Farmers'  L.  &  T.  Co.  v.  Kan- 
sas City,  etc.  R.  R.,  53  Fed.  Rep.  182, 
186  (1892),  the  eom-t  held  that  "un- 
less fraud  or  bad  faith  is  alleged 
against  the  trustee,  the  individual 
bondholders  will  not  be  permitted  to 
intervene,  and  will  not  be  heard  to 
complain  of  any  action  of  the  court 
based  upon  the  consent  of  the  trustee 
acting  in  good  faith ....  When  any 
unfounded  or  fraudulent  claim  shall 
be  presented,  and  the  trustee  shall  fail 
to  make  a  proper  defense  thereto,  or 
whenever  it  fails  in  any  other  respect 
to  discharge  its  trust  honestly  and 
faithfully,  it  will  be  time  to  consider 
the  question  of  making  the  bond- 
holders parties  for  their  own  protec- 
tion." Concerning  fraudulent  fore- 
closures and  bonds,  see  also  §  766, 
supra,  and  Skiddy  v.  Atlantic,  etc. 
R.  R.,  3  Hughes,  320,  350  (1879); 
s.  c,  22  Fed.  Cas.  274,  refusing  to 
allow  bondholders  to  come  into  a  suit 
which  the  trustees  were  carrying  on ; 
WilUamson  v.  New  Jersey,  etc.  R.  R., 
25  N.  J.  Eq.  13  (1874),  admitting  the 
bondholders  as  co-defendants  on  their 
apphcation ;  s.  c,  on  appeal,  29  N.  J. 


Eq.  311.  Intervention  will  not  be 
allowed  unless  it  is  necessary  to  pre- 
serve rights.  Sands  v.  Greeley,  etc. 
Co.,  80  Fed.  Rep.  195  (1897).  See  also 
§§735,  828,   supra. 

A  bondholder  has  no  right  to  inter- 
vene in  a  suit  where  the  corporation, 
as  defendant,  is  moving  to  dissolve  a 
temporary  injunction  forbidding  it  to 
lay  its  tracks  in  a  street.  Re  Ferris, 
56  Conn.  396  (1888).  "The  bond- 
holders, if  not  parties  to  the  suit,  were 
quasi-parties,  and  had  the  right  at  any 
time  to  intervene  and  become  actual 
parties."  Campbell  v.  Railroad  Co.,  1 
Woods,  368  (1871) ;  s.  c,  4  Fed.  Cas. 
1178,  per  Bradley,  J.;  Re  Chickering, 
56  Vt.  82  (1883),  holding  also  that 
although  the  bondholders  may  prove 
their  claims  without  becoming  parties, 
yet  that  the  better  practice  is  to  have 
them  become  parties  where  the  fore- 
closure is  by  the  bondholders.  The 
trustees  are  the  only  necessary  par- 
ties plaintiff  to  the  foreclosure  suit. 
The  bondholders  might,  pro  interesse 
suo,  become  parties  thereto ;  it  is  not 
essential  that  they  should.  Savannah, 
etc.  R.  R.  V.  Lancaster,  62  Ala.  555 
(1878).  But  in  Skiddy  v.  Atlantic, 
etc.  R.  R.,  3  Hughes,  320,  351  (1879) ; 
s.  c,  22  Fed.  Cas.  274,  the  court  re- 
fused to  allow  the  bondholders  to  be- 
come parties  to  the  suit,  although  the 
trustees  favored  a  plan  of  reorganiza- 
tion which  was  proposed  bj^  a  part  of 
the  bondholders.  In  Adelbert  College 
V.  Toledo,  etc.  Ry.,  47  Fed.  Rep.  836 
(1891),  it  appears  that  certain  equip- 
ment bonds  had  been  adjudicated  not 
to  be  a  lien,  while  the  supreme  court 
of  Ohio  decided  directly  the  contrary. 
The  removal  of  a  new  case  by  bond- 
holders from  the  state  court  to  the 
federal  court  was  held  not  valid. 
Trustees  of  mortgages  which  have 
been  foreclosed  are  merely  nominal 
parties  and  cannot  remove  the  ca.se. 
Bondholders  under  the  first  mortgage 


1  Bondholders  seeking  to  set  aside 
a  foreclosure  on  the  ground  of  fraud 
must  seek  their  remedy  in  the  court 
which  rendered  the  decree  and  con- 
firmed the  sale.     Kent  v.  Lake  Supe- 


rior, etc.  Co.,  144  U.  S.  75  (1892); 
Robinson  v.  Iron  Ry.,  135  U.  S.  522. 
531  (1890).  See  also  §§  209,  839, 
supra. 
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The  foreclosure  decree  can  be  attacked  collaterally  only  when  the  de- 
cree was  obtained  bv  collusion  and  fraud.^ 


will  not  be  allowed  to  come  in  as 
defendants  in  a  foreclosure  suit  by  the 
second  mortgagee,  where  the  first 
mortgagee  is  not  a  party  to  that  suit 
and  the  first-mortgage  bonds  are  fully 
protected.  Such  is  the  rule,  even 
though  the  trustee  in  both  mortgages 
is  the  same  trust  company.  AIcHenry's 
Petition,  9  Abb.  X.  Cas.  256  (1878). 
A  second-mortgage  bondholder  cannot 
attack  a  foreclosure  suit  brought  on 
both  the  first  and  second  mortgages, 
even  though  there  v/as  no  defense,  and 
the  same  parties  controlled  both  the 
complainant  and  defendant  and  put  in 
a  receiver  by  consent.  P"'armers'  L. 
&  T.  Co.  V.  Green  Bay,  etc.  R.  R.,  6 
Fed.  Rep.  100  (1881).  A  bondholder 
who  knows  that  a  foreclosure  is  going 
on  cannot  have  it  opened  on  the 
ground  of  surprise,  even  though  the 
foreclosure  does  not  take  the  e.xact 
course  that  he  expected.  Peck  v.  New 
York,  etc.  Ry.,  85  X.  Y.  246  (1881). 
Where  bondholders  move  to  intervene 
on  the  ground  that  the  foreclosure 
was  unnecessarj',  the  court  may  com- 
pel them  to  make  their  proof  before 
the  referee  who  is  taking  testimony 
as  to  the  amount  due.  Central  Trust 
Co.  V.  Unadilla,  etc.  R.  R.,  35  X.  Y. 
Misc.  Rep.  604  (1901).  Where  the 
trustee  forecloses  in  behalf  of  all  the 
bondholders  who  may  desire  to  become 
parties  to  the  suit  it  is  proper  to 
allow  them  to  intervene.  Rumsey  v. 
People's  Ry.,  154  Mo.  215  (1899).  A 
stoclvholder  and  bondholder  will  not 
be  allowed  to  intervene  in  a  suit 
against  an  insolvent  corporation  to 
distribute  its  effects,  even  though  he 
claims  that  the  receivers  in  charge 
will  not  properly  administer  the  es- 
tate. His  remedy  is  to  wait  until  the 
receivers  are  guilty  of  fraud  or  negli- 
gence and  then  to  apph'  to  the  court. 
Land  &  C.  Co.  v.  Asphaft  Co.,  114  Fed. 
Rep.  484  (1902).  Where  a  foreclosure 
is  pending,  a  few  of  the  bondholders 
cannot  bring  a  suit  to  have  other 
bonds  declared  void.  Sickles  v.  Rich- 
ardson, 23  Hun,  559  (1881).  Contra, 
Harrisburg,  etc.  R.  R.'s  Appeal,  36 
Am.  &  Eng.  R.  R.  Cas.  24t>  (Pa.  1888). 


Cf.  Des  Moines,  etc.  Co.  v.  West,  44 
Iowa,  23  (1876). 

1  Kurtz  V.  Philadelphia  &  R.  R.  R., 
187  Pa.  St.  59  (1898).  A  bondholder 
may  file  a  bill  in  the  federal  court 
to  impeach  a  collusive  decree  estab- 
lishing hens  prior  to  the  mortgage 
securing  such  bonds,  where  such 
bondholder  was  not  a  party  fo  the 
first  suit.  A  bondholder's  suit  is  an- 
cillary to  the  first  suit  for  the  purpose 
of  jurisdiction,  but  the  record  in  the 
first  suit  is  not  a  part  of  the  record 
in  the  second  suit  e.xcept  as  expressly 
made  so.  Richardson  v.  Loree,  94  Fed. 
Rep.  375  (1899).  In  a  bondholders' 
and  stockholders'  bill  to  set  aside  an 
amicable  foreclosure  and  reorganiza- 
tion, the  parties  charged  with  partici- 
pating therein  must  be  made  defend- 
ants. Ribon  ('.  Railroad  Cos.,  16  Wall. 
446  (1872).  The  holder  of  a  part  of 
the  mortgage  bonds  may  attack  the 
validitj^  of  other  bonds  of  that  issue. 
Farmers',  etc.  Bank  v.  Waco,  etc.  Ry., 
36  S.  W.  Rep.  131  (Tex.  1896).  In  a 
bill  filed  by  a  bondholder  to  set  aside 
a  foreclosure,  a  federal  court  has  no 
jurisdiction  even  though  the  foreclos- 
ure involved  over  S2,000,  where  the 
bondholder's  interest  is  less  than  that 
amount.  Cowell  r.  Citj',  etc.  Co.,  121 
Fed.  Rep.  53  (1903).  Where  the  fore- 
closure sale  is  conducted  as  secretly 
as  possible  and  advertised  as  quietly 
as  possible  in  accordance  "with  an 
agreement  between  the  receiver  and 
the  trustee  of  the  mortgage  and  third 
persons,  for  the  purpose  of  enabling 
such  third  persons  to  buy  the  prop- 
erty at  a  low  figure,  the  sale  will  be 
set  aside  in  a  suit  brought  by  a  bond- 
holder for  that  purpose.  Atkins  v. 
Judson,  .33  X.  Y.  App.  Div.  42  (1898). 
Where  trustees  hold  stock  as  security 
for  various  debts  of  various  parties, 
the  stock  to  be  sold  if  the  debts  are 
not  paid,  it  is  illegal  for  one  of  the 
trustees  to  resign  and  for  the  remain- 
ing trustees  to  sell  the  stock  in  a  way 
calculated  not  to  bring  its  full  value, 
and  for  the  resigning  trustee  to  pur- 
chase the  same  at  a  very  low  price 
for    the    benefit   of   himself   and    the 
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There  is  no  appeal  in  the  federal  court  from  an  order  denying  the 
petition  of  a  bondholder  to  intervene.^  A  decree  at  the  instance  of 
a  corporation  declaring  void  a  trust  agreement  is  not  a  bar  to  a  holder 
of  one  of  the  bonds,  secured  thereby,  collecting  his  bonds.^  A  suit 
at  law  does  not  lie  against  a  receiver  at  the  instance  of  a  bondholder 
to  hold  the  former  liable  for  fraud  in  managing  the  property  so  that  it 
brought  a  small  price  at  foreclosure  sale,  even  though  such  a  suit  might 
lie  in  equity.^  A  bondholder  cannot,  with  general  creditors,  maintain 
a  suit  to  have  illegally  issued  bonds  annulled  and  the  corporate  prop- 
erty sold  to  pay  the  legally  issued  bonds,  it  appearing  that  the  mort- 
gaged property  is  more  than  suflScient  to  pay  all  the  bonds.'*    The 


other  trustees.  The  sale  will  be  set 
aside  at  the  instance  of  one  of  the 
creditors.  Jenkins  v.  Hammersehlag, 
38  N.  Y.  App.  Div.  209  (1899).  See 
also  Wetmore  v.  St.  Paul,  etc.  R.  R., 
3  Fed.  Rep.  177  (1880).  Cf.  Shaw  v. 
Raikoad  Co.,  100  U.  S.  605  (1879); 
Kropholler  v.  St.  Paul,  etc.  R.  R.,  2 
Fed.  Rep.  302  (1880).  Where  the 
trustee  has  commenced  foreclosure  on 
two  mortgages,  and  then,  by  reason  of 
a  reorganization  agreement  of  most  of 
the  bondholders,  he  drops  the  fore- 
closure of  the  first  mortgage  and  pro- 
ceeds with  the  other,  but  intends  to 
allow  certain  receivers'  indebtedness 
to  come  in  and  affect  the  first-mort- 
gage bonds,  the  minority  bondholders, 
who  object  to  all  this  and  claim  that 
the  trustee  is  acting  in  a  way  hostile 
to  their  interests,  may  file  a  bill  for 
the  removal  of  the  trustee,  and  an  ac- 
counting of  all  outstanding  bonds,  and 
for  foreclosure.  Farmers'  L.  &  T.  Co. 
V.  McHenry,  9  Abb.  N.  Cas.  235 
(1878) ;  see  also  Campbell  v.  Railroad 
Co.,  1  Woods,  368  (1871) ;  s.  c,  4  Fed. 
Cas.  1178,  where  a  bondholder  was 
allowed  to  sue  to  set  aside  a  fraudu- 
lent foreclosure  under  a  prior  mort- 
gage which  the  trustees  under  the 
second  mortgage  had  not  opposed ; 
Ribon  V.  Raih-oad  Cos.,  16  Wall.  446 
(1872),  where  a  similar  suit  failed  be- 
cause the  trustees  were  not  made  co- 
defendants.  Bondholders,  after  fore- 
closure has  been  commenced  by  the 
trustee,  may  by  consent  of  the  court 
file  a  bill  attacking  the  validity  of 
other  bonds  which  are  out.  Grant  v. 
East,  etc.  R.  R.,  50  Fed.  Rep,  795 
(1892).     But  see  §§845,  839. 


1  Land,  etc.  Co.  v.  Tatnall,  132  Fed. 
Rep.  305  (1904).  The  court  is  not 
bound  to  allow  a  bondholder  to  inter- 
vene in  order  to  take  an  appeal.  Fink 
V.  Bay  Shore,  etc.  Co.,  144  Fed.  Rep. 
837  (1906). 

2  National  Salt  Co.  ;;.  Ingraham,  143 
Fed.  Rep.  805  (1906). 

3  Fletcher  v.  Burt,  126  Fed.  Rep. 
619  (1903). 

^  Keystone  Nat.  Bank  v.  Palos,  etc. 
Co.,  150  Ala.  245  (1907).  Where  the 
court  is  ready  to  decree  a  sale,  a  bond- 
holder will  not  be  permitted  to  inter- 
vene to  attack  the  validity  of  other 
bonds.  A  sale  will  be  ordered  re- 
serving the  right  to  him  to  question  the 
bonds  in  later  proceedings.  The 
amount  to  be  paid  by  the  mortgagor  to 
redeem  is  not  conclusive  as  to  the 
amount  actually  due.  Trust  Co.  of 
America  v.  Norfolk,  etc.  Ry.,  174  Fed. 
Rep.  269  (1909).  A  bondholder  can- 
not intervene  before  sale  to  litigate  the 
validity  of  corporate  notes  secured  by 
other  similar  bonds,  especiallj^  where 
the  holders  of  the  notes  are  not  parties. 
Central  Trust  Co.  v.  Cincinnati,  etc. 
Ry.,  169  Fed.  Rep.  466  (1908),  A 
pledgee  of  bonds  of  an  insolvent  cor- 
poration, the  interest  not  having  been 
paid,  may  maintain  a  suit  to  wind  up 
the  company,  and  change  the  trustees 
of  the  mortgage  (even  though  the 
existing  trustee  was  appointed  by  a 
state  court  after  the  pledgee's  suit  was 
commenced)  and  have  a  receiver  ap- 
pointed and  cancel  fraudulent  bonds, 
but  the  pledgor  is  a  necessary  party 
defendant.  Service  on  non-resident 
bondholders  may  be  by  publication. 
State  Nat,  Bank,  etc,  v.  Syndicate  Co., 
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court  will  not  determine  the  validity  and  amount  of  bonds  held  by  each 
holder  before  the  sale,  the  mortgagor  company  having  defaulted.^ 
Where  all  the  bonds,  together  with  stock,  are  issued  for  property,  and 
the  mortgage  is  foreclosed,  one  of  the  bondholders  cannot  complain 
that  a  part  of  the  bonds  held  by  the  others  are  illegal.  He  is  estopped 
by  reason  of  the  fact  that  his  bonds  were  issued  under  the  same  contract.^ 
Bondholders  may  intervene  to  contest  the  amount  of  a  prior  mortgage 
which  the  trustee  has  not  contested.^  A  federal  court  may  entertain 
a  suit  in  equity  to  annul  a  decree  in  a  state  court  where  such  decree  was 
obtained  by  fraud.^ 

§  848.  (c)  A  second-mortgage  bondholder,  seeking  to  set  aside  or 
avoid  a  foreclosure  under  a  first  mortgage,  on  the  ground  that  the 
purchaser  was  disciualified,  must  tender  reimbursement  of  the  full 
amount  of  their  bonds  to  the  first-mortgage  bondholders  who  have 
bid  in  the  property,  even  though  it  was  bid  in  for  less  than  the  first- 
mortgage  debt.  It  is  the  duty  of  second-mortgage  bondholders  to 
attend  the  sale  and  raise  the  bid,  if  they  wish  to  protect  their  interests.* 

Moreover  a  second  mortgagee,  or  bondholders  secured  by  a  second 
mortgage,  cannot  attack  the  first  mortgage  where  the  second  mortgage 
expressly  states  that  it  is  subject  to  the  first  mortgage.^ 


178  Fed.  Rep.  359  (1910).  The  mere 
fact  that  a  stockholder  and  bondholder 
has  asked  an  investigation  as  to  the 
legality  of  the  issue  of  certain  stocks 
and  bonds  does  not  entitle  him  to 
appeal  from  the  decree  of  foreclosure, 
he  not  being  an  intervenor.  Reid  v. 
Judges  of  Circuit  Court,  175  Fed.  Rep. 
774  (1909). 

1  Central  Trust  Co.  v.  Cincinnati, 
etc.  Ry.,  169  Fed.  Rep.  466  (1908). 

*  Farmers',  etc.  Co.  v.  Madison  Mfg. 
Co.,  153  Fed.  Rep.  310  (1906) ;  aff'd, 
158  Fed.  Rep.  1019.  Even  though  a 
corporation  sells  S161,500  of  bonds  and 
$130,000  of  its  stock  for  $145,350 
yet  the  remaining  bondholders  can- 
not complain  on  the  foreclosure,  and 
even  if  there  was  any  liability  on  the 
stock  as  an  unpaid  subscription  the 
statute  of  limitations  may  be  a  bar, 
and  the  same  is  true  as  to  any  forfeiture 
on  account  of  usury.  Weed  v.  Gaines- 
ville, etc.  R.  R.,  119  Ga.  576  (1904). 

3  Bowling  Green  T.  Co.  v.  Virginia, 
etc.  Co.,  164  Fed.  Rep.  7.33  (1908). 

■•  Davenport  v.  Moore,  74  Fed.  Rep. 
945  (1896).  Although  a  railroad  has 
been  foreclosed  and  sold  by  suit  in  a 
state  court,  yet  a  bondholder  may  file 


a  bill  in  the  federal  court  to  re-estab- 
lish the  lien  of  the  mortgage  on  the 
ground  that  the  foreclosure  was  collu- 
sive, fraudulent,  and  void.  He  may 
sue  to  reach  the  stock  for  which  the 
road  was  sold  by  the  purchasers  to  a 
new  corporation.  He  need  not  obtain 
a  judgment  at  law  on  his  bonds  before 
resorting  to  this  suit  in  equity.  The 
court  overruled  a  demurrer,  but  re- 
served decision  as  to  the  jurisdiction, 
of  the  federal  court.  Massachusetts, 
etc.  Ins.  Co.  i'.  Chicago,  etc.  R.  R.,  13 
Fed.  Rep.  8.57  (1882).   Cf.  §  839.  supra. 

*  Cunningham  v.  Macon,  etc.  R.  R., 
156  U.  S.  400  (1895).  See  also  Robin- 
son V.  Iron  Ry..  135  U.  S.  522  (1890), 
where  the  second-mortgage  bondhold- 
ers complained  that  the  same  trustee 
was  trustee  for  both  mortgages. 

« Where  a  railroad  pxirchases  an- 
other railroad  subject  to  a  mortgage 
which  it  agrees  to  pay,  it  cannot  after- 
wards attack  that  mortgage  on  the 
ground  that  it  was  fictitious  and 
fraudulent.  Old  Colony,  etc.  Co.  v. 
Allentown,  etc.  Co.,  192  Pa.  St.  596 
(1899).  Where  a  second  mortgage  re- 
cites the  existence  of  the  first  mort- 
gage,   the    second    mortgagee    cannot 
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Aside  from  this,  however,  the  second  mortgagee  may  attack  the 
first  mortgage.^ 
§  848.    id)  A  judgment  creditor  may  attack  a  mortgage  or  mort-^ 


question  the  validity  of  the  first  mort- 
gage. Central  Trust  Co.  v.  Columbus, 
etc.  Ry.,  87  Fed.  Rep.  815  (1898).  The 
holder  of  a  chattel  mortgage  expressly 
subject  to  a  prior  mortgage  cannot 
attack  the  latter.  Singer,  etc.  Co.  v. 
Barnard,  etc.  Co.,  113  Iowa,  664 
(1900).  The  trustee  of  the  second 
mortgage  cannot  attack  the  first  mort- 
gage where  the  second  mortgage  ex- 
pressly provides  that  part  of  the 
bonds  issued  under  it  shall  be  used  to 
pay  off  the  first  mortgage.  Whitney  v. 
Union  Trust  Co.,  65  N.  Y.  576  (1875). 
See  also,  in  general,  Jerome  v.  McCar- 
ter,  94  U.  S.  734  (1876);  Minnesota 
Co.  V.  St.  Paul  Co.,  6  Wall.  742  (1867). 
A  foreclosing  mortgagee  cannot  attack 
the  validity  of  mortgages  which  his 
mortgage  expressly  recognizes.  Gow 
V.  Collin,  etc.  Co.,  109  Mich.  45  (1896). 
A  vendee  of  corporate  property  cannot 
attack  the  power  to  give  mortgages 
already  upon  the  property,  where  the 
deed  to  him  expressly  recognizes  those 
mortgages.  American  Waterworks  Co. 
V.  Farmers'  L.  &  T.  Co.,  73  Fed.  Rep. 
956  (1896).  Where  a  thu'd  mortgage 
is  made  expressly  subject  to  a  second 
mortgage,  the  third  mortgagee  in 
his  suit  to  foreclose  cannot  at- 
tack the  validity  of  the  second- 
mortgage  bonds.  Bronson  v.  La 
Crosse,  etc.  R.  R.,  2  Wall.  283  (1863). 
^  Where  the  trustees  of  a  second 
mortgage  allow  a  decree  of  foreclosure 
of  the  first  mortgage  to  be  entered  by 
default,  one  or  more  of  the  second- 
mortgage  bondholders  for  themselves 
and  others  may  file  a  bill  to  set  aside 
the  decree  as  fraudulent  and  unjust 
in  not  settling  the  priority  of  liens, 
and  may  enjoin  the  sale  under  the 
foreclosm-e,  and  may  attack  the  fore- 
closure decree  for  various  erroneous 
decisions.  This  is  a  bill  of  review 
with  a  bill  for  relief  against  a  fraud- 
ulent decree.  Another  remedy  is  for 
the  bondholder  to  intervene  and  be- 
come a  party  to  the  first  suit.  Camp- 
bell V.  Raih-oad  Co.,  1  Woods,  368 
(1871) ;  s.  c,  4  Fed.  Cas.  1178;  Com- 


monwealth V.  Smith,  92  Mass.  448 
(1865).  A  subsequent  mortgagee  can- 
not set  up  that  the  first  mortgagee 
foreign  corporation  had  not  complied 
with  the  law,  he  taking  subject  to 
such  mortgage.  Pratt  v.  NLxon,  91 
Ala.  192  (1891).  Where  one  telegraph 
corporation  holds  the  bonds  of  another 
and  exchanges  the  bonds  for  the  stock 
of  the  latter  corporation,  a  subsequent 
mortgagee  of  the  first  corporation  can- 
not attack  the  validity  of  the  bonds 
and  mortgage  on  the  property  of  the 
second  corporation.  Boston,  etc.  Co.  v. 
Bankers',  etc.  Co.,  36  Fed.  Rep.  288 
(1888) ;  aff'd  sub  nom.  United  Lines 
Tel.  Co.  V.  Boston,  etc.  Co.,  147  U.  S. 
431  (1893).  A  delay  of  ten  years  on 
the  part  of  a  third  mortgagee  attack- 
ing a  foreclosure  sale  by  the  second 
mortgagee  is  fatal.  Alabama,  etc.  Ry. 
V.  Thomas,  86  Miss.  27  (1905).  Al- 
though certain  persons,  being  direc- 
tors and  owners  and  in  control  of  a 
railroad  company,  cause  it  to  make  a 
construction  contract  with  a  company 
which  they  also  control,  yet,  if  all 
stockholders  assent,  subsequent  con- 
solidated bondholders  cannot  object 
that  a  part  of  the  old  issue  of  bonds 
was  issued  below  par  and  was  fraudu- 
lently and  illegally  issued.  Coe  v. 
East,  etc.  R.  R.,  52  Fed.  Rep.  531 
(1892).  A  second  mortgagee  failed 
in  its  effort  to  obtain  priority  over 
the  first-mortgage  bonds,  in  the  case 
Buffalo,  etc.  Co.  v.  Medina,  etc.  Co., 
162  N.  Y.  67  (1900).  A  second  mort- 
gagee cannot  cause  the  first  mort- 
gage to  be  canceled,  even  though  there 
was  no  consideration  for  the  first 
mortgage,  the  second  mortgagee  hav- 
ing no  knowledge  of  that  fact  when  he 
took  his  mortgage.  First  Nat.  Bank 
V.  Winchester,  119  Ala.  168  (1898). 
Cf.  Singer,  etc.  v.  Barnard,  etc.  Co., 
113  Iowa,  664  (1900).  A  second  mort- 
gagee failed  in  his  attempt  to  defeat 
the  foreclosure  of  the  first  mortgage 
on  the  ground  that  the  first  mortgage 
was  ultra  vires,  in  the  case  Central 
T.  Co.  V.  Columbus,  etc.  Ry.,  87  Fed. 
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gage  bonds  on  the  ground  that  they  are  illegal,  and  may  file  a  bill 
for  that  purpose,  or  may  intervene  in  a  foreclosure  suit.^ 


Rep.  815  (1898).  But  see  .§  848  (^), 
injra,  to  efifect  that  subsequent  cred- 
itors cannot  complain. 

1  Judgment  creditors  may  bring  an 
action  to  set  aside  a  mortgage  and 
to  restrain  a  foreclosure,  where  the 
bonds  secured  thereby  were  issued  to 
the  stockholders  for  purposes  foreign 
to  the  corporate  purposes,  in  fraud  of 
corporate  creditors,  the  object  being 
to  close  out  the  property  and  organize 
a  new  corporation  for  the  purpose  of 
going  on  with  the  business.  PhenLx 
Nat.  Bank  i'.  Cleveland  Co.,  11  N.  Y. 
Supp.  873  (1890).  The  deed  of  trust 
and  bonds  may  be  declared  invalid  in 
a  suit  instituted  against  the  trustee 
and  all  known  bondholders.  Other 
bondholders  cannot  afterwards  follow 
the  property  into  other  hands.  Beals 
V.  Illinois,  etc.  R.  R.,  27  Fed.  Rep.  721 
(1886) ;  aff'd,  133  U.  S.  290.  A  judg- 
ment creditor  cannot  attack  consoli- 
dated bonds  on  the  ground  that  the 
old  bonds  which  have  been  taken  up 
were  informally  and  illegally  issued. 
Coe  V.  East,  etc.  R.  R.,  52  Fed.  Rep. 
531  (1892).  In  Drury  i-.  Cross,  7 
Wall.  299  (1868),  a  person  who  was 
a  general  creditor  at  the  time  of  the 
foreclosure  sale,  but  became  a  judg- 
ment creditor  after  the  sale,  caused 
the  sale  to  be  set  aside  as  fraudulent 
on  the  ground  that  most  of  the  bonds 
were  issued  without  consideration,  and 
for  the  purpose  of  "wrecking"  the 
company  for  the  benefit  of  the  direc- 
tors, who  were  indorsers  of  the  com- 
pany's paper.  The  case  James  v. 
Railroad,  6  Wall.  752  (1867),  was  to 
the  same  effect.  The  court,  at  the  in- 
stance of  judgment  creditors,  set  aside 
the  sale  because,  of  the  $2,000,000  of 
bonds  on  which  the  foreclosure  was 
obtained,  only  $200,000  were  bona  fide 
and  enforceable. 

A  foreclosure  and  reorganization, 
the  latter  being  agreed  upon  before 
the  foreclosure,  by  the  terms  of  which 
the  bondholders  and  stockholders  buy 
the  property  at  the  foreclosure  sale, 
and  then  organize  a  new  company  to 
own  it,  is  fraudulent  as  against  the 


unsecured  creditors  of  the  company, 
and  they  may  cause  the  stockholders' 
interest  to  be  applied  to  their  debts. 
Raih-oad  v.  Howard,  7  Wall.  392 
(1868).  On  this  point  see  §  886,  infra. 
Although  a  mortgage  and  a  fore- 
closure thereof,  and  a  purchase  there- 
under by  the  mortgagee,  are  declared 
void  as  a  fraud  on  creditors  of  the 
company,  except  as  to  hoyxa  fide  hold- 
ers of  the  bonds,  yet  it  is  merely 
voidable,  and  a  sale  of  the  property 
to  satisfy  another  debt  bars  the  right 
of  such  mortgagee  to  recover  for  liens 
which  it  had  paid.  Such  payment  was 
a  payment  of  hens  on  its  own  prop- 
ertv.  Barnes  r.  Chicago,  etc.  R.  R.,  8 
Biss.  514  (1879);  s.  c,  2  Fed.  Cas. 
862 ;  aff'd,  122  U.  S.  1.  See  also  §  828, 
supra.  In  the  ease  Continental,  etc. 
Co.  V.  Toledo,  etc.  R.  R.,  86  Fed.  Rep. 
929  (1898),  judgment  creditors  inter- 
vened and  attacked  the  validity  of  cer- 
tain bonds.  An  ancillary  bill  by  a 
judgment  creditor  to  have  certain 
bonds  declared  void,  a  foreclosure  suit 
being  then  pending,  was  dismissed  in 
Coe  V.  East,  etc.  R.  R.,  52  Fed.  Rep. 
531  (1892).  Where  a  judgment  ob- 
tained in  one  state  can  be  sued  upon 
in  another,  it  is  no  defense  that  it  was 
obtained  bj*  collusion  whereby  no  de- 
fense was  interposed,  especially  where 
it  does  not  appear  that  there  was  any 
defense.  Union  Trust  Co.  v.  Roches- 
ter, etc.  R.  R.,  29  Fed.  Rep.  609  (1886). 
Where  an  association  has  given  a 
mortgage  and  it  has  been  foreclosed, 
a  judgment  creditor  of  the  association 
cannot  attack  the  mortgage  as  being 
ultra  vires.  Beels  v.  N.  Nebraska,  etc. 
Assoc,  54  Neb.  226  (1898).  A  corpo- 
ration cannot  retain  the  benefits  of  a 
mortgage  and  at  the  same  time  claim 
that  it  is  illegal  because  not  author- 
ized by  two  thirds  of  its  stockholders, 
and  because  it  exceeded  two  thirds  of 
the  value  of  the  corporate  property, 
and  junior  judgment  creditors  have 
no  greater  rights  than  the  corporation 
in  this  respect.  Hamilton  T.  Co.  v. 
Clemes,  17  N.  Y.  App.  Div.  152  (1897) ; 
aff'd,  163  N.  Y.  423. 
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But  where  a  railroad  has  been  sold  under  foreclosure  proceedings, 
a  judgment  creditor  of  the  company  who  seeks  to  set  the  sale  aside 
on  the  ground  that  the  mortgage  was  invalid  is  in  the  position  of  one 
who  asks  to  be  let  in  to  redeem  from  a  mortgagee  in  possession  under 
an  unforeclosed  mortgage.  He  cannot  in  the  same  action  ask  that  the 
purchaser  at  foreclosure  sale,  who  is  about  to  bond  the  property,  shall 
pay  the  judgment  creditor's  claim  out  of  such  bonds.^  An  attaching 
creditor  of  a  corporation  cannot  intervene  in  a  foreclosure  suit  to  at- 
tack the  mortgage,  his  attachment  being  on  the  equity  of  redemption.^ 
A  judgment  creditor,  who  obtained  judgment  after  foreclosure  was  com- 
menced, cannot  intervene  and  set  up  that  the  stockholders  had  not 
authorized  the  mortgage  and  that  it  had  not  been  recorded.^ 

Where  several  suits  by  judgment  creditors  are  pending  to  set  aside 
corporate  mortgages,  the  court  will  enjoin  all  except  the  one  by  the 
receiver.^ 

The  right  of  a  judgment  creditor  to  object  to  frauds  and  ultra  vires 
acts  of  the  corporation  is  considered  elsewhere.^ 

§  848.  (e)  General  creditors  may  be  allowed  to  intervene  in  a  fore- 
closure suit  in  order  to  enable  them  to  attack  the  validity  of  the  bonds 
and  mortgages.^ 


1  Merriman  v.  Chicago,  etc.  R.  R., 
64  Fed.  Rep.  535  (1894). 

2  Lombard  Inv.  Co.  v.  Seaboard  I^^Ifg. 
Co.,  74  Fed.  Rep.  325  (1895). 

3  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  R.  R.,  68  Fed.  Rep.  412  (1895). 

*  Brower  v.  Baueus,  14  N.  Y.  Supp. 
462  (1891). 

^  See  §  735,  supra. 

^  Louis\'ille  T.  Co.  v.  Louisville,  etc. 
Ry.,  174  U.  S.  674  (1898),  rev'g  84 
Fed.  Rep.  539.  Contra,  Thompson  v. 
Huron  Lumber  Co.,  4  Wash.  St.  600 
(1892) ;  Herring  v.  New  York,  etc.  R.  R., 
105  N.  Y.  340  (1887).  A  corporate 
mortgage  may  be  attacked  by  a  gen- 
eral creditor  of  the  insolvent  corpora- 
tion. Mellen  v.  Moline,  etc.  Works, 
131  U.  S.  3.52  (1889).  Where  a  pro- 
moter purchases  all  the  stock  of  a 
corporation  for  $75,000  and  then  pur- 
chases and  transfers  to  it  options  on 
the  business  and  property  of  other 
companies  at  a  cost  to  him  of  about 
$17,500  and  receives  therefore  $90,000 
of  bonds,  and  $200,000  of  stock  in  the 
first-named  company,  which  then  be- 
comes insolvent,  the  bonds  are  iUegal 
under  the  Pennsylvania  statute  that 
mortgage  bonds  shall  not  exceed  one 


half  the  capital  stock,  the  issue  of  the 
stock  itself  being  illegal,  the  court  re- 
fusing to  allow  anything  for  a  pro- 
spective and  problematical  removal  of 
competition,  the  basis  of  the  decision 
being  that  the  value  of  the  property 
was  so  slight  compared  \\ath  the  par 
value  of  the  stock  and  bonds,  that  the 
bonds  and  stocks  were  void,  under  the 
constitution  of  Pennsylvania.  Credi- 
tors may  object  to  such  bonds  in  the 
hands  of  original  holders,  except  to 
the  extent  that  the  money  was  actu- 
ally advanced  thereon,  and  hence  such 
bonds  cannot  be  turned  in  in  part 
payment  of  the  purchase  price  on  the 
foreclosure  sale.  In  re  Wvoming,  etc. 
Co.,  153  Fed.  Rep.  787  (1907).  A  gen- 
eral creditor  has  an  equitable  lien 
upon  the  property  of  a  corporation, 
and  therefore  has  a  right  to  contest 
the  question  of  priority  of  other  as- 
serted liens.  He  may  contest  the 
validity  of  an  issue  of  bonds.  Farm- 
ers' L.  &  T.  Co.  V.  San  Diego,  etc.  Co., 
45  Fed.  Rep.  518  (1891).  A  general 
creditor  may  intervene  and  contest 
the  validity  and  priority  of  claims. 
Franklin  Nat.  Bank  v.  Whitehead,  149 
Ind.    560    (1898).     General    creditors 
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Even  though  a  bonus  of  stock  is  given  by  the  corporation  upon  the 
sale  of  bonds,  yet  creditors  cannot  complain  thereof  unless  they  were 
deceived  thereby.^  A  mortgage  given  by  a  corporation  to  secure 
the  debts  of  its  principal  stockholder  and  manager  is  void  as  against 
corporate  creditors.-  General  creditors  whose  suit  against  the  com- 
pany has  been  consolidated  with  a  foreclosure  suit  may  contest  the 
validity  of  the  bonds.^  An  injunction  is  not  the  proper  remedy  of  the 
creditors."*  Persons  having  an  unexpired  contract  with  a  corporation 
cannot  intervene  to  prevent  a  foreclosure,  even  though  they  allege 
that  the  foreclosure  is  collusive  and  fraudulent.^  General  creditors 
may  intervene  in  the  foreclosure  suit,  and  attack  the  foreclosure  itself, 
as  being  a  device  to  eliminate  their  claims  for  the  benefit  of  the  stock- 
holders; in  other  words,  a  fraudulent  reorganization  scheme  to  cut 
off    all   parties  except    the    bondholders  and   stockholders.^    Thus  a 


who  have  proved  their  claims  may 
attack  the  legality  of  an  issue  of  mort- 
gage bonds.  Vanderveer  v.  Asbury 
Park,  etc.  Ry.,  82  Fed.  Rep.  355  (1897). 

1  Great  Western,  etc.  Co.  v.  Harris, 
128  Fed.  Rep.  321  (1903),  the  court 
saying  (p.  329):  "This  right  is  one 
existing  not  in  favor  of  all  creditors 
of  a  corporation,  but  in  favor  of  a 
particular  class  of  creditors  only, 
namely,  those  creditors  who  were  de- 
frauded by  said  transaction;"  aff'd, 
198  U.  S.  561.  Bond  purchasers  who 
receive  an  equal  amount  of  stock,  the 
entire  price  being  the  par  value  of 
the  bonds  only,  are  liable  on  the  stock 
if  they  had  notice  of  the  fact  that  it 
had  been  issued  for  worthless  prop- 
erty, and  it  is  immaterial  that  some 
of  them  after  signing  the  contract 
accepted  the  bonds  without  taking  the 
certificate  of  stock.  Gillett  v.  Chicago 
Title  &  T.  Co.,  230  111.  373  (1907). 
A  creditor  of  an  Arizona  corporation 
who  became  such  knowing  that  stock 
had  been  issued  for  property  at  an  over- 
valuation cannot  complain  thereof. 
Johnson  v.  Tennessee  Oil  Co.,  74  N.  J. 
Eq.  32  (1908).  A  person  who  buys 
bonds  knowing  that  preferred  stock 
had  been  issued  with  common  stock  as 
a  bonus,  cannot  enforce  his  bonds  by 
compelling  the  stockholders  to  pay  for 
such  common  stock.  Biggs  v.  Westen, 
154  S.  W.  Rep.  708  (Mo.  1913).  Cf. 
§  42,  supra. 

2  American,  etc.  Co.  v.  Norment,  157 
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Fed.  Rep.  801  (1907).     See  also  §§  54G, 
691-693,  supra. 

'  Continental  T.  Co.  v.  Toledo,  etc, 
R.  R.,  82  Fed.  Rep.  642  (1897). 

*  A  general  creditor  cannot  enjoin 
a  sale  of  the  property  and  obtain  a 
receivership  on  the  general  allegations 
that  a  conspiracy  e.xists  to  have  the 
property  sold  under  the  existing  mort- 
gage for  the  purpose  of  depriving  the 
general  creditors  and  stockholders  of 
their  rights,  the  stile  being  public  and 
to  the  highest  bidder.  No  allegation 
was  made  as  to  default  on  the  bonds 
or  of  the  conduct  and  facts  relied  on 
to  show  fraud.  The  stockholders  and 
directors  had  voted  to  sell  the  prop- 
erty at  public  auction.  Fort  Payne 
Furnace  Co.  v.  Fort  Payne  Coal,  etc. 
Co.,  96  Ala.  472  (1892). 

*  Wightman  v.  Evanston,  etc.  Co., 
217  111.  371  (1905),  the  court  holding 
that  the  right  to  intervene  is  very 
limited  and  the  powers  of  the  inter- 
venor  still  more  limited. 

"  Louisville  T.  Co.  v.  Louisville,  etc. 
Ry.,  174  U.  S.  674  (1898).  See  also 
§  886,  infra.  A  reorganization  agree- 
ment whereby  the  bondholders  are  to 
receive  new  bonds  and  the  stockhold- 
ers new  stock,  to  the  exclusion  of  gen- 
eral creditors  of  the  old  corporation, 
is  illegal  and  may  be  set  aside  at  the 
instance  of  creditors  of  the  old  cor- 
poration, it  being  shown  that  the 
principal  owners  of  the  bonds  were 
also  the  principal  o\^^^ers  of  the  stock, 
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friendly  foreclosure  and  reorganization  in  which  the  old  stockholders 
participate  by  paying  a  small  sum  for  new  stock,  is  no  bar  to  the  claim 
of  an  unsecured  creditor  of  the  insolvent  corporation,  where  the  prop- 
erty is  turned  over  to  the  new  company  at  a  price  which  would  have 
paid  the  mortgage  debt  and  the  unsecured  creditors,  and  the  actual 
value  of  the  property  finally  turned  out  to  be  equally  sufficient  for 
that  purpose.^  Again,  even  though  a  foreclosure  was  in  the  federal 
court,  yet  an  unsecured  creditor  of  the  foreclosed  corporation  may 
bring  suit  in  the  state  court  against  the  new  corporation  to  hold  it 
liable  for  the  debt  on  the  theory  that  the  reorganization  was  fraudu- 
lent in  that  it  protected  the  stockliolders  of  the  old  corporation  at 
the  expense  of  the  unsecured  creditors  of  the  old  corporation.^  And, 
in  general,  the  court  has  discretionary  power  to  allow  general  creditors  to 
intervene  where  substantial  justice  requires  it.^    Even  though  a  mort- 


and  hence  that  in  the  foreclosure  the 
rights  of  creditors  were  not  protected 
and  that  the  stockholders  paid  noth- 
ing for  the  new  stock.  The  court  held 
that  the  creditor  had  an  equitable  lien 
on  the  property  subject  only  to  the 
new  mortgage.  St.  Louis  T.  Co.  v. 
Des  Moines,  etc.  Ry.,  101  Fed.  Rep. 
632  (1900). 

1  Northern  Pacific  Rv.  v.  Boyd,  228 
U.  S.482  (1913).  The  court  said,  "Cor- 
porations, insolvent  or  financially  em- 
barrassed, often  find  it  necessary  to 
scale  their  debts  and  readjust  stock 
issues  with  an  agreement  to  conduct 
the  same  business  with  the  same  prop- 
erty under  a  reorganization.  This 
may  be  done  in  pursuance  of  a  private 
contract  between  bondholders  and 
stockholders.  And  though  the  cor- 
porate property  is  thereby  transferred 
to  a  new  company,  having  the  same 
shareholders,  the  transaction  would  be 
binding  between  the  parties.  But,  of 
course,  such  a  transfer  by  stockholders 
from  themselves  to  themselves  cannot 
defeat  the  claim  of  a  non-assenting 
creditor.  As  against  him  the  sale  is 
void  in  equitj^  regardless  of  the 
motive  with  which  it  was  made.  For  if 
such  contract  reorganization  was  con- 
summated in  good  faith  and  in  igno- 
rance of  the  existence  of  the  creditor,  yet 
when  he  appeared  and  established  his 
debt  the  subordinate  interest  of  the 
old  stockholders  would  still  be  subject 
to  his  claim  in  the  hands  of  the  reor- 
ganized company.     Cf.  San  Francisco 
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R.  R.  V.  Bee,  48  Cal.  398;  Grenell  v. 
Detroit  Gas  Co.,  112  Mich.  70.  There 
is  no  difference  in  principle  if  the  con- 
tract reorganization,  instead  of  being 
effectuated  by  private  sale,  is  con- 
summated by  a  master's  deed  under 
a  consent  decree."  The  court  also 
held  that  fraud  need  not  be  proved. 
See  also  §  886,  infra. 

2  Guardian  Trust  Co.  v.  Kansas  City, 
etc.  Ry.,  146  Fed.  Rep.  337  (1906). 
See  s.  c,  171  Fed.  Rep.  43. 

'  The  general  creditors  who  file 
their  claims  will  not  be  allowed  to 
intervene  after  decree  has  been  en- 
tered except  by  leave  of  the  court. 
Continental,  etc.  Co.  v.  Toledo,  etc. 
R.  R.,  99  Fed.  Rep.  171  (1900).  After 
foreclosure  of  a  mortgage  other  cred- 
itors cannot  attack  a  mortgage  on  the 
ground  that  the  mortgagee  had  not 
complied  with  the  state  statutes.  Mil- 
ler V.  Gates,  22  Mont.  305  (1899); 
State  Trust  Co.  v.  Kansas  City,  etc. 
R.  R.,  120  Fed.  Rep.  398  (1903). 
Neither  the  mortgagor  nor  creditors  of 
the  mortgagor  can  attack  its  mortgage 
on  the  ground  that  it  was  for  more  than 
one  half  the  cost  of  the  company's 
property,  in  violation  of  the  statute. 
International,  etc.  Co.  v.  Da\ds,  etc. 
Co.,  70  N.  H.  118  (1900).  Even 
though  the  owner  of  a  majority  of  the 
bonds  agrees  that  a  certain  debt  shall 
come  in  ahead  of  the  mortgage,  the 
person  entitled  to  the  benefit  of  such 
agreement  cannot  intervene  in  a  fore- 
closure suit  by  minority  bonds,  inas- 
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gage,  by  reason  of  not  being  recorded  as  a  chattel  mortgage,  does  not 
cover  personal  property,  cash,  and  accounts  receivable,  yet  if  the  re- 
ceivers take  possession  of  all  these  and  a  decree  of  foreclosure  is  entered 
and  a  sale  had,  it  is  too  late  for  general  creditors  to  then  intervene.^  A 
creditor  who  intervenes  after  decree  is  bound  by  the  decree,  and  hence 
cannot  set  up  the  claim  that  the  bonds  secured  by  the  mortgage  on 
which  the  foreclosure  decree  was  based  were  issued  without  considera- 
tion.- A  general  creditor  will  not  be  allowed  to  intervene  in  a  fore- 
closure suit,  even  though  he  alleges  that  the  mortgage  was  fraudulent 
and  void,  where  he  has  not  proven  his  claim,  nor  even  filed  the  same 
with  the  receiver  for  allowance.^  In  a  corporate  creditor's  suit  for 
a  receivership  any  other  corporate  creditor  may  intervene  as  a  matter 
of  right. ^ 

§  848.  (/)  The  state  cannot  intervene  in  a  foreclosure  suit  in  order 
to  attack  the  mortgage  and  bonds.^  Neither  can  the  state  maintain 
a  suit  for  an  injunction  in  such  a  case.^ 


much  as  they  are  not  bound.  First 
Nat.  Bank  v.  Wyman,  16  Colo.  App. 
468  (1901).  General  creditors  may 
intervene  and  cause  to  be  excluded 
from  participating  in  the  proceeds  of 
sale  bonds  which  have  been  pledged 
to  secure  certain  obligations.  Atlan- 
tic Trust  Co.  V.  Woodbridge,  etc.  Co., 
79  Fed.  Rep.  842  (1897).  A  general 
creditor  intervened  in  the  case  Man- 
hattan T.  Co.  V.  Seattle,  etc.  Co., 
19  Wash.  493  (1898),  and  attacked 
the  validity  of  the  bonds.  A  bill  filed 
by  a  general  creditor  to  have  a  mort- 
gage and  bonds  canceled  on  the 
ground  that  they  were  issued  at  less 
than  par,  failed,  in  the  case  Ander- 
son V.  Bullock,  etc.  Bank,  122  Ala. 
275  (1899). 

1  State  Trust  Co.  v.  Kansas  City, 
etc.  R.  R.,  120  Fed.  Rep.  398  (1903). 

2  Seaboard,  etc.  Ry.  i-.  Knicker- 
bocker Trust  Co.,  125  Ga.  463  (1906). 

^Hindman  v.  Colvin,  47  Wash.  382 
(1907). 

*  Illinois  Steel  Co.  v.  Ramsev,  176 
Fed.  Rep.  853  (1910) ;  s.  c,  190  Fed. 
Rep.  1019. 

*  The  state  will  not  be  allowed  to 
intervene  in  a  foreclosure  suit  for  the 
purpose  of  preventing  it  on  the 
ground  that  the  bonds  are  illegal  and 
void,  and  that  on  a  reorganization  a 
greater  issue  will  be  made.  State  v. 
Farmers',  etc.  Co.,  81  Tex.  530  (1891). 


*  Injunction  is  not  the  proper  rem- 
edy for  the  state  in  objecting  to  ultra 
vires  acts  of  corporations.  Quo  war- 
ranto is  its  remedy.  See  §§  37,  635, 
supra.  A  state  cannot  file  and  sus- 
tain a  bill  to  declare  void  watered 
stock  and  bonds  and  enjoin  a  fore- 
closure sale,  and  to  have  the  property 
sold  and  the  proceeds  applied  to  the 
moneys  actually  expended  by  the  cor- 
poration. "The  state  has  no  authority 
to  protect  such  private  rights  by  suit." 
State  V.  Guaranty,  etc.  Co.,  73  Fed. 
Rep.  914  (1896).  Even  though  a  per- 
son who  has  a  contract  with  a  street 
railway  company,  that  the  latter  will 
lease  its  street  railway  on  certain 
terms,  turns  over  such  contract  to  a 
new  corporation  for  S900,000  of  stock 
of  the  latter,  and  the  latter  then  as- 
sumes the  lease,  and  even  though  such 
stock  is  illegal  under  the  constitution 
and  statutes  of  Pennsylvania,  yet 
where  the  state  delays  three  years  in 
filing  a  bill  to  declare  it  void,  and 
meanwhile  the  stock  has  passed  into 
bona  fide  hands,  and  not  until  five 
years  thereafter  are  the  real  owners 
of  the  stock  made  parties  defendant, 
the  bill  will  be  dismissed.  Common- 
wealth I'.  Reading,  etc.  Co.,  204  Pa. 
St.  151  (1902).  In  State  v.  Janesville 
Water  Co.,  92  Wis.  496  (1896),  the 
court  refused  leave  to  the  attorney- 
general    to   bring    sxiit    to   forfeit    the 
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§  848.  ig)  The  corporation  itself  that  gave  the  mortgage  may  de- 
fend against  it  on  many  grounds;  for  instance,  that  the  mortgage 
was  never  authorized.^  So  also  it  may  defend  on  the  ground  that  the 
bonds  were  fraudulently  issued,  although  this  defense  by  the  corpora- 
tion is  not  favored  by  the  courts.-    A  corporation  mortgagor  may 


charter  of  a  water-works  company,  al- 
though it  was  alleged  that  watered 
stock  and  bonds  had  been  issued,  it 
being  shown  in  opposition  that  there 
had  been .  eight  years'  delay.  In  the 
ease    Columbus,    etc.    Ry.    v.    Burke, 

19  Week.   L.   Bull.   27    (Ohio,    1887); 

20  Week.  L.  Bull.  287  (1888),  the 
arbitrators  said:  "The  theory  that  a 
corporation,  even  when  exercising 
public  franchises,  holds  its  property 
upon  any  trust  in  favor  of  the  public, 
was  met  and  unqualifiedly  denied  by 
Chancellor  Kent  in  his  luminous  and 
learned  opinion  in  the  great  case  of 
Attorney-General  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  371  (1817),  where  it  was 
held  that  equity  had  no  jurisdiction 
of  a  bill  filed  by  the  attorney-general 
to  enjoin  the  defendant  from  carrying 
on  the  business  of  banking  in  viola- 
tion of  the  statute.  In  adverting  to 
the  class  of  cases  in  which  the  English 
court  of  chancery  had  exercised  con- 
trol over  corporations  for  breach  of 
trust.  Chancellor  Kent  pointed  out 
that  in  every  instance  the  jurisdiction 
had  been  confined  to  charitable 
institutions.  He  cited  with  evident 
approval  the  ease  Colchester  v.  Lot- 
ten,  1  Ves.  &  B.  226  (1813),  which  was 
a  bill  to  set  aside  a  mortgage  of  cor- 
porate property  as  unduly  made  by  an 
officer  of  the  corporation,  under  the 
corporate  seal,  for  purposes  not  cor- 
porate, in  which  he  said  the  lord  chan- 
cellor had  held  that  there  was  no  in- 
stance of  a  trust  attaching  upon  the 
ground  of  misapplication  of  funds  by 
corporations,  except  in  the  ease  of  cor- 
porations holding  to  charitable  uses. 
'The  charge  of  a  breach  of  trust,'  con- 
tinued Chancellor  Kent,  'ought  to 
come  from,  or  on  behalf  of,  the  cestuis 
que  trustent  or  stockholders  of  the 
company.  If  they  are  satisfied,  no 
other  person  is  entitled  to  complain. 
If  they  approve  of  the  act  of  their 
trustees  in  instituting  banking  opera- 
tions, there  is  no  ground  of  any  allega- 


tion of  a  breach  of  trust.'"  A  state 
cannot  maintain  a  suit  to  declare  ille- 
gal and  void  an  issue  of  mortgage 
bonds  by  a  railroad.  State  v.  Guar- 
anty, etc.  Co.,  73  Fed.  Rep.  914  (1896). 
Where  $100,000  of  bonds  and  $125,000 
of  stock  are  issued  in  payment  for 
construction  work  of  the  value  of 
$121,000,  the  bonds  are  valid  and  may 
be  enforced  by  bona  fide  purchasers. 
Wood  V.  Corry,  etc.  Co.,  44  Fed.  Rep. 
146  (1890).  In  this  case  the  court 
held  also  that  only  the  state  could 
object  to  watered  stock  and  bonds  is- 
sued upon  the  organization  of  the 
company  in  violation  of  the  statutes. 
See  also  §  37,  supra. 

'  See  chs.  XLIII  and  XLVII,  supra. 

2  See  §§  38,  637,  729  and  766,  supra. 
Columbus,  etc.  R.  R.  v.  Burke,  19 
Week.  L.  BuU.  27  (Ohio,  1887);  20 
Week.  L.  Bull.  287  (1888).  Cf.  New 
Castle  Northern  Ry.  v.  Simpson,  21 
Fed.  Rep.  533  (1884).  In  a  suit  be- 
tween the  corporation  and  bond- 
holders to  test  the  validity  of  the 
bonds,  stockholders  are  not  proper 
parties.  Des  Moines  Gas  Co.  v.  West, 
50  Iowa,  16  (1878).  Where  a  trustee 
sells  at  great  sacrifice,  and  at  the  sale 
makes  statements  disparaging  the 
title,  and  the  purchaser  is  a  former 
trustee  of  the  mortgage,  the  court  will 
set  the  sale  aside.  Equitable  Trust 
Co.  V.  Fisher,  106  111.  189  (1883).  The 
legislature  has  no  power  to  validate  a 
foreclosure  sale  which  is  invalid  by 
reason  of  fraud.  White  Mountains 
R.  R.  V.  White  Mountains  R.  R.,  50 
N.  H.  50  (1870).  In  the  foreclosure 
of  a  holding  company's  mortgage  on 
bonds  the  company  issuing  the  bonds 
cannot  intervene  to  question  their 
validity,  the  bonds  being  overdue. 
Morton  Trust  Co.  v.  Metropolitan,  etc. 
Ry.,  168  Fed.  Rep.  941  (1909).  The 
denial  of  the  legal  issue  of  bonds  is  met 
by  putting  the  bonds  themselves  in  e\a- 
dence.  McCormiek  v.  Unity  Co.,  239 
lU.  306  (1909).     See  205  Fed.  Rep.  1. 
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file  a  bill  to  enjoin  the  foreclosure  of  a  mortgage  and  to  obtain  a  can- 
cellation of  certain  bonds  which  had  been  fraudulently  issued.^ 

The  federal  court  has  jurisdictioh  of  a  suit  by  a  corporation  to  cancel 
certain  bonds  and  stock  as  illegal,  e\en  though  the  trustee  of  the  mort- 
gage is  made  a  party  defendant  and  resides  in  the  same  state  as  the 
complaining  corporation.  The  trustee  in  such  a  suit  is  merely  a  formal 
party.- 

Where  the  corporation  refuses  to  pay  the  interest  on  certain  bonds 
on  the  ground  that  they  were  issued  for  j^roperty  concerning  which 
misrepresentations  were  made,  the  court  will  not  foreclose  the  mort- 
gage at  the  instance  of  such  bondhplder,  unless  the  bondholder  first 
brings  a  suit  at  law  on  the  coupons  and  has  the  question  of  fraud  de- 
termined.^ 

In  a  suit  brought  to  have  bonds  declared  illegal  and  \oid,  the  bond- 
holders whose  bonds  are  attacked  need  not  be  made  parties  defendant 
if  the  trustee  is  a  party  defendant.^  A  mortgage  may  be  held  to  be 
void  in  foreclosure  proceedings.^ 

Where  a  foreclosure  was  collusive  and  fraudulent,  the  corporation 
itself  may,  subsequently  to  the  sale,  file  an  original  bill  in  the  nature 
of  a  bill  of  review  to  redeem  and  to  have  a  resale.®  The  United  States 
court  which  granted  foreclosure  has  jurisdiction  of  such  a  bill  to  set 
aside  the  foreclosure  as  fraudulent,  irrespective  of  citizenship  in  the 
latter  case." 

'  A  corporation  may  file  a  bill  in  trustee  as  security  for  its  notes,  bona 

equity    to    enjoin    the    foreclosure  of  fide  holders  of  the  notes  are  not  affected 

a    mortgage    securing    bonds,     which  by  the  trustee's  knowledge  of  defenses 

have   been  issued  to  the  stockholders  to  the  notes,  and  such  a  trustee  does 

as  a  dividend   illegally,   and   to  com-  not    represent    the    noteholders    in   a 

pel    the   surrender   of    the    bonds    for  foreclosure    suit.     Central    Trust    Co. 

cancellation,     it     appearing     that     no  v.  Cincinnati,  etc.  Ry.,  169  Fed.  Rep. 

other  rights  have  intervened.     Gunni-  466  (1908). 

son,  etc.  Co.  v.  Whitaker,  91  Fed.  Rep.  '  Farmers'  L.  &  T.  Co.  v.  Oregon, 

191     (1898);     Louisville,    etc.  Ry.    v.  etc.    Ry..   24   Fed.    Rep.   407    (188.5); 

Louisville   Trust   Co..    174   U.   S.   552  Union  Trust  Co.  v.  N.  Y.  etc.  R.  R., 

(1899).     A  corporation  may  maintain  17  Weekly  L.  Bull.   176  (Ohio,  1887). 

a  suit  in  equity  to  have  its  bonds  can-  *  Northern,   etc.   Co.   v.   Young.    12 

celed,    if   it   can   prove   fraud    in    the  Fed.  Rep.  809  (1882).     The  trustee  of 

issue  thereof,  and  may  obtain  a  tem-  the  trust  deed  is  a  necessary  party  to 

porary  injunction  against  the  parties  a  suit  to  set  aside  the  foreclosure  as 

selling    the    bonds    in    the    meantime,  fraudulent.     Harwood  v.  Railroad  Co. 

Pere  Marquette  R.  R.  v.  Bradford,  149  17  Wall.  78  (1872).     Also  other  parties 

Fed.  Rep.  492  (1906).     See  also  §§  725,  to  the  fraud.     Ribon  r.  Railroad  Cos., 

775,  suprn.  16  Wall.  446  (1872).     The  usual  and 

2  Lake,  etc.  R.  R.  v.  Ziegler,  99  Fed.  proper   method   of   having   a  sale  set 

Rep.  114  (1900).  aside  for  fraud  is  by  motion  or  peti- 

'  Nashua,  etc.  Bank  v.  Burlington,  tion,  and  not  by  a  separate  and  new 

etc.  Co.,  99  Fed.  Rep.  14  (1900).  suit.     Terbell  v.  Lee,  40  Fed.  Rep.  40 

*  See  §  817.  supra.     Where  a  railroad  (1889). 

company    deposits   its    bonds    with    a  '  Pacific  R.  R.  of  Mo.  v.  Missouri 
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A  fraudulent  decree  of  foreclosure  may  subsequently  be  attacked 
by  the  corporation  itself  after  it  has  passed  into  other  hands,  even 
though  the  officers,  directors  and  stockholders  who  were  such  at  the 
time  of  the  foreclosure  acquiesced  therein.^ 

Where  the  trustee  sells  at  public  sale  without  a  judicial  foreclosure 
and  the  property  is  purchased  by  a  corporation  in  which  the  trustee 
is  a  stockholder  and  director,  the  mortgagor  may  have  the  sale  set 
aside  and  may  claim  the  profits  of  a  resale  by  such  corporation. ^ 

Although  a  foreclosure  sale  through  a  receiver  was  fraudulent,  yet 
the  company  cannot  regain  possession  by  ejectment  as  to  a  part  of  the 
property.  The  remedy  is  in  equity  to  set  aside  the  sale.^  A  mortgage 
deed  of  trust  and  the  bonds  given  by  a  consolidated  company,  the 
consolidation  being  unauthorized,  may  not  be  enforceable  and  may 
not  bind  even  the  constituent  companies.^ 

Various  instances  of  a  defense  or  attack  by  the  corporation  itself,  as 
affecting  bonds  issued  by  it,  are  given  in  the  notes  below. ^ 


Pac.  Ry.,  Ill  U.  S.  .50.5  (1884),  rev'g 
12  Fed.  Rep.  641 ;  Northern,  etc.  Co. 
V.  Young,  12  Fed.  Rep.  809  (1882). 

1  Pacific  R.  R.  of  Mo.  v.  Missouri, 
etc.  Ry.,  Ill  U.  S.  50.5  (1884). 

2  Herbert  Craft  Co.  v.  Bryan,  68 
Pac.  Rep.  1020  (Cal.  1902). 

'  New  Castle,  etc.  Ry.  v.  New  Castle, 
etc.  R.  R.,  152  Pa.  St.  96  (1892). 

*  American,  etc.  Co.  v.  Minnesota, 
etc.  R.  R.,  157  111.  641  (1895).  Cf. 
§  637,  supra.  But  it  is  no  defense  to 
a  mortgage  that  a  consolidation  was 
irregular,  or  that  the  debt  exceeded 
the  capital  stock  contrary  to  statute, 
or  that  an  increase  of  stock  was  ir- 
regular, or  that  there  had  been  an 
overissue  of  bonds,  all  parties  having 
concxirred  therein  and  interest  hav- 
ing been  paid  for  three  years.  Farm- 
ers' L.  &  T.  Co.  V.  Toledo,  etc.  Ry. 
67  Fed.  Rep.  49  (1895). 

^  Beals  V.  Illinois,  etc.  R.  R.,  27 
Fed.  Rep.  721  (1886) ;  aff'd,  133  U.  S. 
290,  —  the  mortgagor  in  this  case  ha^- 
ing  given  a  mortgage  to  secure  the 
bonds  of  another  company.  A  release, 
by  the  board  of  directors  of  a  corpora- 
tion mortgagor,  of  the  equity  of  re- 
demption to  the  mortgagee  is  not 
binding  on  the  corporation.  Brinker- 
hoflf,  etc.  Co.  V.  Boyd,  192  Mo.  597 
(1905).  Where  a  plan  of  reorganiza- 
tion provides  for  the  issue  of  bonds 
and  such  issue  is  made,   a   bona  fide 


holder  of  such  bonds  is  protected 
against  the  defense  that  the  parties 
to  the  reorganization  had  been  fraud- 
ulently induced  to  believe  that  no 
bonds  would  be  issued.  Big  Creek, 
etc.  Co.  V.  American,  etc.  Co.,  127  Fed. 
Rep.  625  (1904).  It  is  no  defense 
to  a  foreclosiire  suit  that  the  unpaid 
subscriptions  of  stockholders  if  col- 
lected would  be  sufficient  to  avoid  the 
necessity  of  foreclosure.  Land  Title, 
etc.  Co.  V.  Asphalt  Co.,  127  Fed.  Rep. 
1  (1903).  The  case  Arthur  v.  Com- 
mercial, etc.  Bank,  17  Miss.  394 
(1848),  holds  that  only  the  state  can 
object  to  an  ultra  vires  mortgage, 
but  this  is  clearly  not  the  law.  The 
corporation  cannot  defend  against  a 
mortgage  on  the  ground  that  it  had 
no  power  to  purchase  the  property. 
Butterworth,  etc.  v.  Kritzer,  etc.  Co., 
115  Mich.  1  (1897).  A  mortgagor  of 
land  to  a  national  bank  cannot  de- 
fend against  it  on  the  ground  that  the 
bank  had  no  power  to  take  the  mort- 
gage. Camp  V.  Land,  122  Cal.  167 
(1898).  As  against  a  bona  fide  holder 
of  bonds  the  corporation  cannot  de- 
fend on  the  ground  that  thej-  were 
originally  issued  fraudulently.  Long 
Island,  etc.  Co.  v.  Columbus,  etc.  Rv., 
65  Fed.  Rep.  455  (1895) ;  Pittsburgh, 
etc.  Ry.  t'.  Long  Island,  etc.  Co.  172 
U.  S.  493  (1899).  A  corporation  issu- 
ing  bonds    was  held   to   be   estopped 
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§  848.  ih)  The  receiver  of  the  corporation  may  defend  against 
or  sue  to  set  aside  a  mortgage  which  is  fraudulent  or  otherwise  illegal.^ 
A  receiver  may  sue  to  set  aside  a  mortgage  fraudulent  as  to  creditors, 
although  it  is  not  fraudulent  as  to  the  corporation.-  But  where 
a  receiver  is  appointed  in  1892  and  its  property  is  foreclosed  and  the  sale 
confirmed  in  1894,  and  a  creditor  and  stockholder  in  1895  petitions  a 
court  in  another  state  to  direct  the  receiver  to  begin  suit  to  set  aside 
the  foreclosure,  which  motion  is  denied,  and  the  stockholder  then 
commences  such  suit  himself  in  1896,  and  the  court  decides  against 


from  denyiug  the  validity  of  the  issue 
in  I'rask  r.  Jacksonville,  etc.  R.  R., 
124  U.  S.  515  (1888).  A  corporation 
may  defend  against  a  construction 
contract  on  the  ground  that  the  direc- 
tors were  secretly  interested  in  the 
profits  therefrom.  Wardell  i'.  Rail- 
road Co.,  103  U.  S.  651  (1880).  See 
also  §  649,  supra.  As  against  bona 
fide  holders  of  the  bonds  the  mort- 
gagor corporation  cannot  set  up  in 
the  foreclosure  suit  the  defense  that 
the  bonds  were  illegally  issued.  Rail- 
road Cos.  V.  Schutte,  103  U.  S.  118 
(1880).  A  corporation  mortgagor  can- 
not set  up  that  the  foreclosure  is  for 
the  purpose  of  freezing  out  the  mi- 
nority stockholders.  Guardian,  etc. 
Co.  V.  White  Cliffs,  etc.  Co.,  109  Fed. 
Rep.  523  (1901).  A  corporation  is 
estopped  from  defending  against  fore- 
closure on  the  ground  that  the  bonds 
were  issued  to  the  directors  below 
par.  Union,  etc.  Co.  v.  Southern,  etc. 
Co.,  51  Fed.  Rep.  840  (1892).  A  cor- 
poration may  defend  against  a  fore- 
closure suit  brought  by  a  bondholder 
whose  bonds  were  fraudulently  issued, 
the  court  saying  that  the  bondholder 
must  fii'st  establish  in  a  suit  at  law 
the  validity  of  his  bonds.  Nashua, 
etc.  Bank  v.  Burlington,  etc.  Co.,  99 
Fed.  Rep.  14  (1900). 

1  A  receiver  may  bring  an  action  to 
determine  the  validity  of  bonds.  See 
V.  Heppenheimer,  55  N.  J.  Eq.  240 
(1897) ;  aff'd,  56  N.  J.  Eq.  453  ;  Hub- 
bell  V.  Syracuse,  etc.  Works,  42  Hun, 
182  (1866).  After  a  receiver  has  been 
appointed  for  a  corporation  its  cred- 
itors cannot  sue  to  set  aside  mortgages 
by  the  corporation.  National  State 
Bank  v.  Vigo  County  Nat.  Bank,  141 
Ind.   352    (1895);    Brower  f.   Baucus, 


14  N.  Y.  Supp.  462  (1891).  A  receiver 
of  a  corporation  may  institute  suit  to 
set  aside  a  mortgage  e.xecuted  by  it 
without  the  assent  of  stockholders  as 
required  by  statute.  Vail  t;.  Hamil- 
ton, 85  N.  Y.  453  (1881).  A  receiver 
may  attack  the  validity  of  mortgages 
given  by  the  corporation.  Astor  v. 
Westchester,  etc.  Co.,  33  Hun,  333 
(1884).  A  receiver  may  bring  an 
action  to  determine  the  validitj'  of 
bonds  issued  by  the  corporation  of 
which  he  is  receiver.  All  the  parties 
having  the  bonds  which  were  issued 
under  the  mortgage  are  necessary  par- 
ties. A  creditor's  action  to  enforce 
the  bonds  wnll  be  stayed.  A  fore- 
closure had  been  commenced  prior  to 
this  time.  Hubbell  v.  Syracuse,  etc. 
Works,  42  Hun,  182  (1886).  A  re- 
ceiver appointed  at  the  instance  of 
a  judgment  creditor  may  question  the 
validity  of  a  mortgage.  State  Trust 
Co.  V.  Casino  Co.,  5  N.  Y.  App.  Div. 
381(1896).  See  also  §  869,  in/ra.  An 
assignee  in  insolvency  of  the  mort- 
gagor corporation  in  the  case.  Cen- 
tral T.  Co.  V.  Worcester,  etc.  Co.,  110 
Fed.  Rep.  491  (1901),  failed  in  the 
defense  that  the  bonds  were  issued 
for  property  taken  at  an  overvalua- 
tion. A  receiver  has  no  power  to  file 
a  bill  to  set  aside  a  mortgage  secur- 
ing outstanding  bonds  on  the  ground 
that  it  was  concealed  and  not  re- 
corded. Upon  distribution  all  the  cred- 
itors become  parties  and  may  implead 
and  have  their  equity  defined,  includ- 
ing any  claim  to  prioritj^  by  reason 
of  the  mortgage.  Am.  Trust  &  Sav- 
ings Bank,  etc.  v.  McGettigan,  152  Ind. 
582  (1899). 

2  Curtis    V.    Lewis,  74    Conn.    367 
(1902). 


3164 


CH.  XLIX.]  FORECLOSURE   OF   MORTGAGES.  [§  848l. 

him  in  1902  in  another  state,  the  receiver  in  the  original  state  will  not 
be  directed  or  allowed  to  again  contest  the  matter.^ 

A  contract,  between  a  corporation  and  all  its  stockholders,  relative 
to  payment  for  their  stock,  cannot  be  attacked  by  the  corporation 
or  its  receiver,  and  can  be  attacked  only  by  creditors  who  have  been 
actually  defrauded  thereby.^ 

Neither  the  corporation  itself  nor  a  receiver  of  the  corporation  can 
hold  a  stockholder  liable  for  stock  issued  to  the  stockliolder  at  less 
than  par  by  agreement.^ 

The  right  of  a  receiver  to  bring  suit  in  a  foreign  jurisdiction  to  hold 
a  stockholder  liable  for  stock  and  bonds  illegally  issued  is  limited.^ 

§  848.  (i)  The  remedy  of  stockholders  against  a  collusive  or  fraud- 
ulent foreclosure  of  a  corporate  mortgage  has  been  a  prolific  source 
of  litigation.  A  frequent  fraud  on  stockholders,  and  one  which  it  is 
difficult  to  detect  and  prove,  is  where  there  is  a  valid  defense  to  the 
mortgage,  but  the  directors  collusively  neglect  to  defend  against  a 
suit  of  foreclosure,  in  consequence  of  which  a  default  is  taken  and 
the  corporation  speedily  deprived  of  all  its  assets.  It  is  a  fraud  diffi- 
cult to  detect,  since  ordinarily  there  is  no  defense  to  foreclosure  suits 
and  the  defenses  which  should  have  been  set  up  by  the  corporation 
are  difficult  of  proof  themselves.  At  an  early  day  the  leading  case 
of   Koehler   against    Black   River   Falls   Iron   Company  ^   established 

■^  Denver,     etc.     Co.     v.     American  rected  that  the  mortgagees  be  allowed 

Waterworks    Co.,  85    Atl.    Rep.    826  only  the  amount   honestly  due  them. 

(N.  J.  1913).    See  also  §  748,  supra.  Although  a  foreclosure  of  a  railroad 

2  Great  Western,  etc.  Co.  v.  Harris,  is  brought  about  by  another  raih-oad 
128  Fed.  Rep.  321  (1903) ;  aff'd,  198  which  desires  and  thereby  obtains  the 
U.  S.  561.  former   road    through    the  foreclosure 

3  Great  Western,  etc.  Co.  v.  Harris,  proceedings,  and  the  directors,  trus- 
128  Fed.  Rep.  321  (1903),  the  court  tees  in  the  trust  deed,  attorneys,  and 
saying  (p.  329) :  "A  contract  between  stockholders  of  the  two  companies  are 
a  corporation  and  its  stockholders  practically  the  same  in  interest,  yet 
that  they  should  not  be  called  on  to  the  proceedings  will  not  be  set  aside 
pay  therefor  in  full  is  good  between  in  the  absence  of  actual  fraud.  Leav- 
the  corporation  and  its  stockholders  "  ;  enworth  County  t^.  Chicago,  etc.  R.  R., 
aff'd,  198  U.  S.  561.  25  Fed.   Rep.  219   (1885) ;    aff'd,   134 

^  Great  Western,  etc.  Co.  v.  Harris,  U.   S.   688.     But  in  Samuel  v.  Holla- 

198  U.  S.  561  (1905).  day,  Woolw.  600  (1869) ;  s.  c,  21  Fed. 

«2  Black,  715  (1862),  where  the  Cas.  306,  where  a  sale  under  foreclos- 
directors  took  a  mortgage  to  them-  ure  had  been  made  after  an  advertise- 
selves  to  secure  debts  due  to  them  ment  of  five  weeks,  the  court  refused 
from  the  corporation,  and  then  fore-  to  set  it  aside  at  the  instance  of  a 
closed.  The  foreclosure  was  defeated,  stockholder  for  fraud  in  the  foreclos- 
So  also  in  Bayliss  v.  Lafayette,  etc.  ure  proceedings,  although  on  the  sale 
R.  R.,  8  Biss.  193  (1878) ;  s.  c,  2  Fed.  only  one  fifth  of  the  value  of  the  prop- 
Cas.  1079,  where  the  directors  were  erty  was  realized.  In  Drury  v.  Cross, 
silent  partners  with  the  construction  7  Wall.  299  (1868),  and  James  v.  Rail- 
company  mortgagees.  The  court,  on  road  Co.,  6  Wall.  752  (1867),  fore- 
the  application  of   a  stockholder,  di-  closures    and    sales    were    set    aside 
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the  principle  that  a  stockholder  in  such  a  case  may  be  allowed  to  come 
in  as  a  defendant,  and  set  up  the  defenses  which  the  corporation  ought 
to  have  set  up.  Thus,  where  a  railroad  purchases  a  majority  of  the 
stock  and  bonds  of  another  railroad,  and  then  causes  the  mortgages 
securing  the  bonds  to  be  foreclosed  and  no  defense  to  be  set  up  by  the 
corporation,  the  minority  stockholders,  who  allege  that  the  former 
corporation  has  diverted  the  business  of  the  latter  and  prevented  the 
latter  from  doing  its  regular  business,  and  that  the  purpose  of  the 
former  corporation  is  to  get  the  property  at  less  than  its  value,  are 
entitled  to  have  those  issues  tried.  The  minority  stockholders  are 
entitled  to  prove  that  traffic  from  other  roads  was  declined  by  the  mort- 
gagor railroad  at  the  instigation  of  the  corporation  that  controlled 
the  mortgagor  corporation,  and  that  the  income  of  the  company  was 
diverted.^  Stockholders  will  be  allowed  to  intervene  and  defend  where 
a  default  has  been  allowed,  and  the  stockholders  allege  collusion  and 
show  an  apparently  good  defense.-  A  stockholder  may  enjoin  an 
issue  of  bonds  or  cause  it  to  be  set  aside  where  such  issue  is  fraudulent  or 
beyond  the  powers  of  the  corporation.' 

where  they  were    obtained  by   fraud-  the  proceedings  will  not  be  set  aside 

ulent   issue   of   bonds   in   pledge,    and  in  the  absence  of  actual  fraud.     Leav- 

the  purchase  of  them  by  the  directors  enworth  County  r.  Chicago,  etc.  R.  R., 

at  the  pledgee's  sale.     See  also  Bron-  25  Fed.   Rep.  219   (1885);    aflf'd,   134 

son  V.  La  Crosse,  etc.   R.   R.,  2  Wall.  U.    S.    688.     Where   the   officers   of   a 

283,    302     (1863),    clearly    sustaining  corporation  fraudulently   cause   mort- 

the  stockholder's  right.     That  at  com-  gages  on  its  property  to  be  foreclosed 

mon  law  a  stockholder  cannot  defend,  and  they  buy  it  in  and  form  a  new 

even  though  the  corporation  is  in  no  corporation   to    take   over   the   assets, 

position  to   do  so,   see   the  discussion  all    for    the    purpose    of    eliminating 

in  Kelley  v.  Mississippi  Cent.  R.  R.,  1  preferred     stockholders     and     certain 

Fed.  Rep.  564  (1880).     See  Pittsburgh,  creditors  in  the  old  corporation,  a  pre- 

ete.  R.  R.  v.  Rothschild,  4  Cent.  Rep.  f erred  stockholder  may  hold  the  new 

107   (Pa.    1886),   where  a  stockholder  corporation  liable  for  the  value  of  an 

intervened   and   successfully   attacked  equal    amount    of    preferred    stock    in 

a  mortgage.     A  stockholder  may  en-  the   new   corporation,    including   divi- 

join    a    proposed    ultra    vires  issue    of  dends  already  paid.     Sparrow    v.   Be- 

bonds.     Taylor    v.    Philadelphia,    etc.  ment   &  Sons,  142  Mich.  441   (1905) ; 

R.  R.,  7  Fed.  Rep.  386  (1881).     See  8.  c,  146  Mich.  326. 

chs.   XXXIX  and  XL,   supra,  where  ^  Guarantee,  etc.  Co.  v.  Duluth,  etc. 

the  right  of  a  stockholder  to  attack  R.  R.,  70  Fed.  Rep.  803  (1895). 

fraudulent  or   ultra   vires  contracts  of  ^  Chs.  XXXIX,  XL,  and  §§  659  and 

the  company  is  fully  explained.  828,  supra.     A  stockholder  may  object 

1  Farmers'  L.  &  T.  Co.  v.  New  York,  to    the    payment    of    bonds    issued    to 

etc.  Ry.,   150  N.  Y.  410  (1896).     Al-  other    stockholders    for    construction 

though  a  foreclosure  of  a  railroad  is  work    which    was    never    performed, 

brought     about     by  another   railroad  But  bona  fide  holders  of  the  bonds  are 

which  desires  and  thereby  obtains  the  protected.     State    v.    Brown,    64    Md. 

former   road    through   the   foreclosure  199  (1885).     Where  bonds  have  been 

proceedings,    and    the   directors,    trus-  illegally    or    fraudulently    issued    and 

tees  in  the  trust  deed,  attorneys,  and  stockholders    may    object,     the    court 

stockholders  of  the  two  companies  are  Avill    allow  those  bonds  which   are  in 

practically  the   same   in   interest,   yet  the  hands  of  the  guilty  parties  or  per- 
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Individual  stockholders  may  intervene  in  a  trustee's  foreclosure 
suit  and  attack  the  validity  of  certain  bonds  on  the  ground  that  such 
bonds  had  been  issued  for  construction  work  which'  had  not  been  fin- 
ished, and  had  subsequently  been  issued  in  payment  for  services  by 
oflBcers,  the  mortgage  providing  that  bonds  should  be  issued  only  for 
construction  work,  and  the  bonds  not  being  in  bona  fide  hands.^  A 
stockholder  will  be  allowed  to  intervene  and  object  to  a  reckless  sale  of 
the  property  of  an  insolvent  corporation  b\'  the  receiver  thereof,  where 
the  corporation  itself  is  not  protecting  the  interests  of  the  stockholder.- 
Where  one  committee  of  the  minority  stockholders  have  been  allowed 
to  intervene  another  committee  will  not  be  so  allowed  unless  it  is 
shown  that  the  first  committee  have  not  properly  represented  them.^ 
Various  decisions  on  this  subject  of  intervention  are  given  in  the  notes 
below^.'* 


sons  taking  ^-ith  notice  to  be  col- 
lected only  for  such  amounts  as  were 
actually  received  therefrom  by  the 
corporation.  Bona  fide  holders  may 
collect  their  investment.  Thomas  r. 
Brownv-ille,  etc.  R.  R.,  109  U.  S.  522 
(1883).  In  Graham  v.  Boston,  etc. 
R.  R.,  118  U.  S.  161  (1886),  a  stock- 
holder filed  a  bill  to  set  aside  an  al- 
leged invalid  mortgage.  A  stock- 
holder may  enjoin  the  issue  of  bonds 
by  way  of  a  di\adend  to  the  stock- 
holders or  any  reduction  of  the  capital 
stock  in  violation  of  a  statute.  Merz 
V.  Interior,  etc.  Co.,  87  Hun,  430 
(1895).  A  stockholder  may  maintain 
a  suit  to  set  aside  a  decree  foreclos- 
ing a  vendor's  lien  where  service  of 
process  in  the  suit  was  fraudulently 
obtained  and  concealed.  Fox  v.  Rob- 
bins,  62  S.  W.  Rep.  815  (Tex.  1901). 
A  stockholder  in  a  railroad,  the  major- 
ity of  the  stock  of  which  is  held  by 
another  alleged  competing  railroad, 
cannot  enjoin  the  latter  from  selling 
such  majority  of  the  stock.  Hunnewell 
V.  New  York,  etc.  Rv.,  196  Fed.  Rep. 
543  (1911).  Delevan  v.  New  York, 
etc.  R.  R.,  154  N.  Y.  App.  Div.  8 
(1912). 

1  Central  T.  Co.  v.  California,  etc. 
R.  R.,  110  Fed.  Rep.  70  (1901) ;  aff'd, 
128  Fed.  Rep.  882. 

2  State  i\  Holmes,  60  Neb.  39  (1900). 
A  foreclosure  sale  vWlI  not  be  set  aside 
at  the  instance  of  minority  stockhold- 
ers on  the  ground  that  it  was  not 
sufficiently    advertised  and    that    the 


pi-ice  was  inadequate  and  that  it 
should  have  been  sold  in  a  different 
way,  where  the  majority  are  satisfied. 
Bond  V.  Gray  Imp.  Co.",  102  Md.  426 
(1906). 

^  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.,  181  Fed.  Rep.  285 
(1910). 

^  A  stockholder  was  allowed  to  in- 
tervene and  attack  the  validity  of  cer- 
tain bonds  in  Farmers'  L.  &  T.  Co. 
V.  Toledo,  etc.  Ry.,  67  Fed.  Rep.  49 
(1895),  the  court  stating,  however, 
that  such  attack  must  be  made  at  the 
time  of  the  distribution  of  the  pro- 
ceeds and  not  in  opposition  to  the 
foreclosure.  Stockholders  and  bond- 
holders may  be  permitted  to  inter- 
vene in  a  foreclosure  suit.  Central 
Trust  Co.  V.  Washington,  etc.  R.  R., 
124  Fed.  Rep.  813  (1903).  Stockhold- 
ers intervening  and  contesting  the 
vahdity  of  a  mortgage  on  the  ground 
that  it  was  fraudulently  represented 
that  there  would  be  no  mortgage, 
stand  upon  the  right  of  the  corpora- 
tion itself.  Heyman  v.  Swift,  91 
N.  Y.  App.  Div.  352  (1904).  Where 
the  receiver  does  not  oppose  the  fore- 
closure suit  the  court  will  not  stay  it  at 
the  instance  of  a  stockholder,  there 
being  no  question  as  to  the  default, 
even  though  the  stockholder  claims 
that  the  collection  of  unpaid  subscrip- 
tions would  avoid  the  necessity  of 
foreclosure.  Land  Title,  etc.  Co.  v. 
Asphalt  Co.,  127  Fed.  Rep.  1  (1903). 
Where    a    stockholder    of    a    railroad 


3167 


§  sm.] 


FORECLOSURE    OF   MORTGAGES. 


[CH.  XLIX. 


A  stockholder's   remedy   during    the   pendency  of    the   foreclosure 


wMeh  has  been  foreclosed  and  re- 
organized attacks  the  foreclosure  on 
the  ground  of  fraud,  he  cannot  on 
appeal  change  his  complaint  and 
claim  that  inasmuch  as  the  plan  of 
reorganization  allowed  the  majority 
stockholders  to  come  in  on  a  more 
favorable  basis  than  the  minority,  he 
was  entitled  to  come  in  on  the  same 
terms  as  the  majority.  MacArdell  v. 
Olcott,  189  N.  Y.  368  (1907).  The 
dissenting  opinion  to  the  effect  that 
on  the  merits  the  majority  stockhold- 
ers should  have  allowed  the  minority 
stockholders  to  come  in  on  the  same 
basis  as  the  former  came  into  the 
reorganization  has  much  force.  Stock- 
holders are  not  generally  allowed  to 
intervene,  but  a  committee  represent- 
ing them  usually  will  be.  Pennsyl- 
vania Steel  Co.  V.  New  York,  etc.  Ry., 
160  Fed.  Rep.  222  (1908).  Where  a 
corporation  is  defendant  and  is  repre- 
sented by  counsel  and  a  committee  of 
stockholders  is  also  represented,  an 
individual  stockholder  will  not  be  al- 
lowed to  intervene  and  be  represented. 
Thomasson  v.  Guaranty  T.  Co.,  159 
Fed.  Rep.  126  (1908).  In  insolvency 
proceedings  minority  stockholders  may 
intervene  to  contest  an  alleged  ultra 
vires  mortgage  debt  which  the  officers 
and  majority  stockholders  are  in 
favor  of  allowing.  Jones  v.  Ezell  & 
Co.,  134  Ga.  553  (1910).  A  stock- 
holder cannot  intervene  unless  he 
shows  that  he  might  institute  an 
independent  suit  as  a  stockholder  to 
protect  corporate  rights,  and  general 
allegations  of  fraud  and  collusion  are 
insufficient.  Continental,  etc.  Bank 
V.  AUis-Chalmers  Co.,  200  Fed.  Rep. 
600  (1912).  A  stockholder  may  in- 
tervene in  a  foreclosure  suit  to  set 
up  the  defense  that  the  earnings  had 
been  diverted  for  the  purpose  of 
bringing  about  a  default  or  foreclos- 
ure. Farmers'  L.  &  T.  Co.  v.  N.  Y., 
etc.  Ry.,  150  N.  Y.  410  (1896),  rev'g 
78  Hun,  213  (1894).  A  stockholder 
was  allowed  to  intervene  in  Mussina 
V.  Goldthwaite,  34  Tex.  125  (1870), 
and  to  prove  that  the  mortgage  bonds 
were  fraudulently  issued.  A  stock- 
holder  will    be   allowed    to   intervene 


and  defend  a  suit  pending  against  the 
corporation  on  a  note  where  he  alleges 
that  the  note  is  fraudulent,  and  the 
directors,  by  a  conspiracy,  do  not  in- 
tend to  defend.  Majors  v.  Taussig, 
20  Colo.  44  (1894).  Stockholders  have 
a  right  to  intervene  in  a  foreclosure 
suit  and  set  up  defenses  against  an 
illegal  claim  where  by  a  fraud  and 
collusion  the  directors  fail  to  do  so ; 
but  a  mere  allegation  by  the  stock- 
holders that  the  bonds  were  issued 
at  a  large  discount  is  no  defense,  un- 
less it  is  shoMTi  that  the  bonds  were 
sold  for  less  than  their  value,  and 
are  still  held  by  original  holders  or 
purchasers  with  notice.  Gunderson  v. 
Illinois,  etc.  Bank,  199  111.  422  (1902). 
It  is  no  defense  to  a  foreclosure  that 
the  mortgagor  was  not  legally  organ- 
ized, and  a  stockholder  will  not  be 
allowed  to  intervene  to  set  up  that 
defense.  Gunderson  v.  Illinois,  etc. 
Bank,  100  111.  App.  461  (1902).  In 
the  case  Drake  v.  New  York,  etc. 
Co.,  36  N.  Y.  App.  Div.  275  (1899), 
where  the  owner  of  ten  out  of  two 
thousand  shares  of  stock  attacked  a 
foreclosure  decree  on  the  ground  of 
fraud,  the  court  refused  to  grant  re- 
lief, the  purchaser  at  the  foreclosure 
sale  being  willing  to  pay  to  such  stock- 
holder his  proportion  of  the  actual 
value  of  the  property  irrespective  of 
the  price  realized  at  the  foreclosure 
sale.  The  court  said  that  the  expense 
of  further  litigation  would  be  many 
times  the  actual  value  of  the  plain- 
tiff's interest,  and  that  while  the 
plaintiff  in  a  court  of  law  would  be 
entitled  to  the  full  measure  of  his 
legal  rights,  yet  in  a  court  of  equity 
a  different  rule  prevails  and  he  may 
be  compelled  to  take  his  actual  in- 
terest. See  also  §  735,  supra.  Con- 
cerning the  subject  of  interventions  in 
the  federal  courts,  see  an  article  in 
31  Am.  L.  Rev.  377  (1897).  Stock- 
holders may  intervene  in  the  foreclos- 
ure suit  to  set  up  defenses  which  the 
directors  have  refused  to  set  up. 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc. 
Ry.,  67  Fed.  Rep.  49  (1895).  Instead 
of  filing  an  original  bill,  a  stock- 
holder may  ask  to  be  allowed  to  come 
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suit  is  in  that  suit  and  not  by  an  independent  suit.^     Although  there 


in  and  defend  a  suit  brouglit  against 
the  corporation  bj'  parties  in  collusion 
with  the  president,  no  defense  having 
been  made  by  the  corporation,  it  be- 
ing in  default.  jNIorrill  v.  Little  Falls 
Mfg.  Co.,  46  Minn.  260  (1891).  It  is 
discretionary  with  the  court  as  to 
whether  it  will  allow  a  stockholder 
to  intervene  in  a  litigation  in  which 
a  corporation  and  its  receiver  are  par- 
ties, even  though  the  receiver  refuses 
to  appeal.  Re  Fontana,  85  Hun,  219 
(1895).  A  stockholder  \vill  not  be 
allowed  to  intervene,  although  no  de- 
fense is  made  to  a  foreclosure,  the 
stockholder  not  alleging  any  facts 
which  prove  fraud  and  collusion,  and 
his  answer  not  being  sworn  to,  and 
many  of  the  allegations  as  to  fraud 
being  contradicted  by  record  evidence. 
Stradley  v.  Pailthorp,  96  Mich.  287 
(1893). 

Even  though  the  corporate  property 
is  sold  on  an  execution  obtained  in 
a  suit  against  the  corporation,  yet 
the  stockholders  cannot  make  a  mo- 
tion in  such  suit  to  set  aside  the  sale, 
unless  it  is  made  to  appear  that  the 
corporate  officers  have  been  wilfully 
and  fraudulently  neglectful.  Home, 
etc.  Co.  V.  McKibben,  60  Kan.  387 
(1899).  A  stockholder  cannot  enjoin 
the  foreclosure  sale  two  years  after 
the  decree  of  sale  has  been  rendered, 
even  though  he  alleges  breaches  of 
trust  on  the  part  of  the  trustee,  it 
being  shown  in  opposition  that  the 
stockholders'  suit  may  continue  for 
several  years  and  that  the  mortgagor 
is  hopelesslj^  insolvent,  and  that  the 
breaches  of  trust  will  be  no  defense 
to  the  foreclosure  suit,  and  that  the 
bondholders  had  not  complained. 
Robinson  v.  Guaranty  T.  Co.,  51  N.  Y. 


App.  Div.  134  (1900).  Even  though 
one  railroad  company  owns  the  ma- 
jority of  the  stock  of  another  railroad 
company  and  purchases  the  property 
of  the  latter  at  a  foreclosure  sale 
thereof,  yet,  if  there  was  no  actual 
fraud,  the  minority  stockholders  of 
the  insolvent  company  cannot  com- 
plain, especially  where  they  waited 
seventeen  months  and  allowed  large 
expenditures  to  be  made  in  reliance 
on  the  sale.  Rothchild  v.  Memphis, 
etc.  R.  R.,  113  Fed.  Rep.  476  (1902). 
A  stockholder  in  one  railroad  corpora- 
tion cannot  maintain  a  suit  at  law 
against  another  railroad  corporation 
for  damages  to  his  shares  of  stock  on 
account  of  the  latter  railroad  corpora- 
tion owning  a  majority  of  the  stock 
of  the  former  and  so  managing  the 
former  as  to  cause  a  mortgage  to 
be  foreclosed  resulting  in  a  purchase 
of  the  property  by  the  latter  railroad 
corporation.  Niles  v.  X.  Y..  etc.  R.  R., 
35  N.  Y.  Misc.  Rep.  69  (1901);  aff'd, 
69  N.  Y.  App.  Div.  144,  and  176 
N.  Y.  119.  Where  the  plaintiff  stock- 
holder delays  unreasonably  in  try- 
ing the  case,  the  court  may  allow 
another  stockholder,  who  has  inter- 
vened and  been  made  a  party,  to 
proceed  with  the  trial,  upon  his 
gi\ing  a  bond  to  the  original  plaintiff 
to  secure  payment  to  him  of  a  ratable 
part  of  the  entire  expense  of  the  suit, 
whenever  that  should  be  determined. 
Manning  v.  Mercantile  T.  Co..  37 
N.  Y.  Misc.  Rep.  215  (1902).  Where 
a  mortgage  is  connected  with  a 
lease  of  property  in  such  a  manner 
as  to  obligate  the  lessee  to  apply  the 
income  to  the  interest  and  a  sinking 
fund,  but  a  foreclosure  takes  place, 
the  lessee  cannot  stop  the  foreclosure, 


'  Graham  v.  Boston,  etc.  R.  R.,  118 
U.  S.  161  (1886). 

"A  stockholder  of  a  corporation  is 
so  far  a  privy  to  a  judgment  against 
the  corporation  that  he  cannot  attack 
the  judgment  in  any  collateral  pro- 
ceeding." Nat.  Foundry,  etc.  Works 
V.  Oconto  Water  Co.,  68  Fed.  Rep.  1006 
(1895).  See  also  §  209,  supra.  A 
judgment  that  the  after-acquired  prop- 


erty clause  applies  to  a  consolidated 
company  into  which  the  mortgagor  is 
merged  cannot  be  attacked  collaterally. 
The  remedy  of  a  stockholder  attack- 
ing the  judgment  is  to  intervene,  or 
after  judgment  to  vacate  it  and  be 
allowed  to  defend.  Drake  v.  New 
York,  etc.  Co.,  36  N.  Y.  App.  Div.  275 
(1899).     See  also  §  8486,  supra. 
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are  decisions  that  after  decree  the  remedy  is  by  an  independent  suit.^ 


even  though  the  lessee  owns  all  the 
bonds,  inasmuch  as  the  stockholders 
of  the  mortgagor  company  have  an 
interest  in  the  suit.  A  stockholder 
will  not  be  allowed  to  intervene  so 
long  as  the  trustee  continues  to  prose- 
cute the  suit.  Phillips  v.  Southern, 
etc.  R.  R.,  110  Ky.  33  (1901).  Where 
the  bondholders  control  the  corpora- 
tion, a  stockholder  will  be  allowed  to 
intervene  in  a  foreclosure  suit  in  or- 
der to  set  up  the  defense  that  the 
bonds  are  not  a  valid  lien.  Henry  v. 
Travelers'  Ins.  Co.,  16  Colo.  179 
(1891).  Where  there  are  defenses  to 
the  bonds  and  the  officers  are  in  col- 
lusion with  the  foreclosing  trustee  and 
make  no  defense,  a  stockholder  may 
intervene,  but  not  unless  he  shows 
clearly  that  the  officers  are  not  mak- 
ing the  proper  defenses  and  refuse  to 
make  them.  Alexander  v.  Searcy,  81 
Ga.  536  (1889). 

A  majority  of  the  stockholders  can- 
not intervene  and  have  a  dismissal  of 
an  appeal  which  a  corporation  has 
taken.  Woodbury  v.  Nevada  Southern 
Ry.,  115  Cal.  85  (1896).  Where  a 
mortgage  is  being  foreclosed,  given 
by  the  corporation  in  settlement  of 
an  accounting,  a  stockholder  cannot 
re-open  the  accounting  unless  fraud 
and  collusion  are  shown.  Van  Kirk 
V.  Adler,  111  Ala.  104  (1896).  The 
court  will  not  allow  every  stockholder 
to  intervene  in  a  suit  by  a  creditor 
in  behalf  of  himself  and  all  other 
creditors  and  stockholders  for  a  re- 
ceiver. Fowler  v.  Jarvis,  etc.  Co.,  64 
Fed.  Rep.  279  (1894).  Bondholders 
or  stockholders  who  are  allowed  to 
intervene  will  not  be  allowed  to  in- 
tervene and  file  a  cross-bill  to  set 
aside  the  proceedings  or  interpose 
obstacles  to  the  suit.  They  may  in- 
tervene, however,  to  contest  the 
claims  of  creditors  or  show  that  the 
suit  is  collusive.  Forbes  v.  Memphis, 
etc.  R.  R.,  2  Woods,  323  (1872) ;  s.  c, 
9  Fed.  Cas.  408.  Where  a  corporate 
creditor  is  suing  the  corporation,  a 
stockholder  cannot  intervene  in  a  suit 
and  set  up  a  counter-claim  or  set-ofif 
due  from  such  corporate  creditor  to 
such    intervening     stockholder.     Gal- 
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lagher  v.  Germania  Brewing  Co.,  53 
Minn.  214  (1893).  Stockholders  can- 
not intervene  in  corporate  suits  ex- 
cept where  there  is  fraud  or  collu- 
sion. Heggie  v.  People's  Bldg.,  etc. 
Assoc,  107  N.  C.  581  (1890).  Stock- 
holders are  not  allowed  to  intervene 
in  the  ordinary  suits  by  or  against 
the  company.  Gresham  v.  Island  City 
Sav.  Bank,  2  Tex.  Civ.  App.  52  (1893). 
Although  the  corporation  does  not  set 
up  the  statute  of  limitations  to  a  cred- 
itor's claim,  a  stockholder  cannot 
intervene  and  set  it  up.  Davis  v.  Gem- 
mell,  73  Md.  530  (1891).  A  stock- 
holder will  be  allowed  to  appear  and 
defend  in  behalf  of  the  corporation 
where  the  directors  fraudulently  re- 
fuse to  defend.  Kanawha,  etc.  Co.  v. 
Ballard,  etc.  Co.,  43  W.  Va.  721  (1897). 
'  In  Blackman  v.  Central  R.  R.,  etc. 
Co.,  58  Ga.  189  (1877),  the  court  said : 
"That  the  action  is  groundless  and 
collusive,  and  that,  from  motives  of 
fraud  or  favor  on  the  part  of  the  offi- 
cers, the  corporation  fails  or  refuses 
to  defend,  will  make  no  difference. 
The  stockholders  may  protect  all  their 
rights  by  instituting  a  proper  action 
of  their  own."  In  Central  Trust  Co. 
V.  Wabash,  etc.  R.  R.,  23  Fed.  Rep. 
858  (1885),  the  application  of  a  stock- 
holder to  have  the  receiver  institute 
certain  suits  was  denied.  In  Forbes 
V.  Memphis,  etc.  Ry.,  2  Woods,  323 
(1872);  s.  c,  9  Fed.  Cas.  408,  the 
court  said:  "It  is  questionable 
whether,  in  any  case  where  a  suit 
is  properly  instituted  against  a  cor- 
poration, a  stockholder  of  that  cor- 
poration can,  even  on  a  suggestion  of 
fraud  on  the  part  of  its  officers,  come 
in  by  way  of  intervention  as  party  to 
that  suit,  and  seek  to  defend  or  con- 
trol the  proceedings.  An  original  bill 
would  rather  seem  to  be  the  proper 
mode  of  proceeding.  ...  It  is  in 
the  discretion  of  the  court  whether 
or  not  to  permit  a  stockholder  to  be- 
come a  party  defendant  in  any  case 
where  he  is  not  made  such  by  the 
bill. ' '  Stockholders  in  one  of  three  con- 
solidating corporations  cannot  inter- 
vene in  a  mortgage  foreclosure  suit 
against  the  consolidated  company, 
70 
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Intervention  is  rarely  allowed  after  the  entry  of  a  final  decree.^  A 
stockholder's  suit  to  set  aside  a  foreclosure  on  the  ground  of  fraud  is  a 
continuation  of  the  main  suit  and  is  ancillary  thereto,  so  far  as  the 
jurisdiction  of  the  federal  court  is  concerned."  A  suit  by  a  minority 
stockholder  to  set  aside  a  railroad  foreclosure  as  fraudulent  will  be  dis- 
missed if  the  railway  company  itself  cannot  be  brought  in  as  a  party 
defendant.^  In  Pennsylvania  ^  and  New  Jersey  ^  it  has  been  doubted 
whether  the  stockholder  should  be  allowed  to  intervene  in  a  fraudulent 
foreclosure  suit,  the  court  saying  that  his  remedy  is  to  have  the  judg- 
ment set  aside  for  fraud.  In  New  York,  by  statute,  the  courts  have 
power  to  allow  the  stockholder  to  come  in  as  a  party  defendant.®  A 
stockholder  may  intervene  to  vacate  a  foreclosure  decree  entered  on 
consent  of  the  president  without  authority  where  there  is  no  board 
of  directors  to  defend.^  A  stockholder  cannot  file  a  bill  to  enjoin  a 
pending  suit  of  foreclosure  on  the  ground  that  the  bonds  were  fraudu- 
lently issued.  The  proper  remedy  is  for  the  corporation  to  set  up  this  de- 
fense, and  if  it  declines  to  set  it  up  then  the  stockholder  may  intervene.^ 
From  a  decree  refusing  leave  to  a  preferred  stockholder  to  intervene  and 
become  a  party  to  a  foreclosure  suit  no  appeal  lies.^  Stockholders  of 
course  have  no  right  to  intervene  in  the  ordinary  litigation  of  the  cor- 
poration, where  no  collusion  or  negligence  on  the  part  of  the  board  of 
directors  is  shown. ^'^  The  motive  of  the  trustee  in  foreclosing  is  imma- 
terial, even  though  such  motive  is  to  close  out  the  minority  stock- 
there  being  no  allegation  of  fraud  or  ers'  L.  &  T.  Co.,  12  Fed.  Rep.  752 
collusion.     Their    remedy    is    by    an     (1882). 

independent  suit.     Central  Trust  Co.  *  Brown  v.  Vandyke,  8  N.  J.  Eq.  795 

V.  Marietta,  etc.  R.  R.,  48  Fed.  Rep.     (1853). 

14  (1891).     A  stockholder  may  bring  «  Code  Civ.  Proc,  §  452.    See  Ithaca 

an  independent  suit  in  equity  to  set  Gas-Light  Co.  v.  Treman,  93  N.  Y. 
aside   a  fraudulent   decree  foreclosing    660  (1883). 

a  mortgage,  the  complainant's  motion         '  Frederick  Milling  Co.  v.  Frederick, 
in    the   foreclosure    suit    itself    to    set    etc.  Co.,  20  S.  Dak.  335  (1906). 
aside  the  decree  having  been  defeated  *  Waymire    v.    San    Francisco,    etc. 

by  a  further  fraud,  and  a  delay  of  Ry.,  112  Cal.  646  (1896).  A  stock- 
three  years  is  not  a  bar  where  the  holder  cannot  have  a  mortgage  set 
complainant  lived  in  another  state  and  aside  because  the  bonds  have  been 
had  no  notice  of  the  decree  or  of  issued  at  an  improvident  price.  Col- 
the  fraud.  The  directors  should  first  lins  v.  Penn-Wyoming,  etc.  Co.,  203 
be  requested  to  bring  such  suit.  Whit-  Fed.  Rep.  726  (1912). 
ney  v.  Hazzard,  18  S.  Dak.  490  (1904).  ^  Toledo,  etc.  R.  R.  v.  Continental 

1  United    States    v.    Northern,    etc.    Trust  Co.,  95  Fed.  Rep.  497   (1899). 
Co.,  128  Fed.  Rep.  808  (1904).  An  order  denying  the  appHcation  of 

2  Carey  v.   Houston,   etc.   Ry.,   161     a    stockholder    to    intervene    is    not 
U.  S.  115  (1896).  appealable.     Land   Title,    etc.    Co.    v. 

3  Bogart  y.  Southern  Pacific  Co.,  228    Asphalt  Co.,  127  Fed.  Rep.  1   (1903). 
U.  S.  137  (1913).  1"  See  §  750,  supra.    See  also  Dicker- 

*  Gravenstine's  Appeal,  49  Pa.   St.     man  v.  Northern  T.  Co.,  176  U.  S.  181, 
310  (1865) ;   Tazewell  County  v.  Farm-     188  (1900),  citing  the  text  herein. 
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holders.^  Where  stockholders  seek  to  stop  a  foreclosure,  they  must 
furnish  the  money  or  point  out  a  reasonable  prospect  of  the  company's 
resuming  business  and  meeting  interest  charges.^ 

The  remedy  of  the  stockholders  is  not  necessarily  confined  to  inter- 
vention. Thus  where  the  directors  of  a  corporation  have  misappro- 
priated the  funds  of  the  company,  created  fraudulent  debts,  levied 
assessments  upon  the  stock,  caused  the  stock  to  be  forfeited  for  non- 
payment, and  judgment  to  be  entered  on  said  debts  and  the  property 
to  be  sold  out,  a  stockholder  may  file  a  bill  to  set  aside  all  the  transac- 
tions and  to  compel  the  directors  to  account  and  to  wind  up  the  com- 
pany.^ The  stockholders  may  sue  the  directors  for  gross  misman- 
agement, and  for  damages  where  fraudulent  mortgages  have  been 
placed  by  them  on  the  corporate  property.^ 

Another  remedy  of  the  stockholder  is  to  redeem  the  property  be- 
fore the  foreclosure  sale,  and  then  give  the  corporation  a  reasonable 
time  to  redeem  the  property  from  him  or  be  forever  barred  from  its 
rights  therein.^ 

ties  lived  in  New  York,  and  had  not 
been  personally  served  in  the  pro- 
ceeding and  that  there  were  many 
unknown  holders  of  the  securities, 
and  especially  where  suit  had  already 
been  commenced  in  the  United  States 
court  by  the  New  York  trustee  for 
accounting  in  connection  with  the 
income  bonds.  A  stockholder  in  a 
railroad,  the  majority  of  the  stock  of 
which  is  held  by  another  alleged  com- 
peting railroad,  cannot  enjoin  the 
latter  from  selling  such  majority  of 
the  stock.  Hunnewell  v.  New  York, 
etc.   Ry.,   196  Fed.   Rep.   543   (1911). 

*  Landis  v.  Sea  Isle,  etc.  Co.,  53  N.  J. 
Eq.  654  (1895). 

*  Wright  V.  OroviUe  Min.  Co.,  40  Cal. 
20  (1870),  where  the  court,  on  the 
stockholder's  application,  fixed  the 
time  within  which  the  corporation 
must  redeem,  if  at  all.  Where  the 
lessee  of  a  railroad,  which  is  being 
foreclosed,  is  allowed  to  redeem  from 
the  foreclosure  decree  and  be  subro- 
gated to  the  rights  of  the  lessor,  stock- 
holders of  the  lessor  will  not  be  allowed 
to  intervene  to  set  aside  the  lease  as 
fraudulent  and  to  vacate  the  fore- 
closure sale,  where  they  have  delayed 
for  two  3'ears  in  making  their  apphca- 
tion.  United  States  T.  Co.  v.  Chicago, 
etc.  R.  R.,  188  Fed.  Rep.  292  (1911). 


1  Guardian,  etc.  Co.  i-.  White  Cliffs, 
etc.   Co.,    109  Fed.   Rep.   523    (1901). 

2  Carey  v.  Houston,  etc.  Ry.,  45 
Fed.  Rep.  438  (1891).  See  also  note 
2,  p.  3174,  and  note  7,  p.  2666. 

'  See  §  734,  supra.  Jellenik  v.  Hu- 
ron, etc.  Co.,  177  U.  S.  1  (1899).  A 
stockholder  may  enjoin  the  treasurer 
from  enforcing  a  fraudulent  judgment 
which  he  has  obtained  against  the  cor- 
poration. Cross  I'.  Johnson,  20  Wash. 
124  (1898).  A  stockholder  in  a  for- 
eign corporation  may  bring  suit  in 
the  United  States  court  to  set  aside 
a  judgment  obtained  in  that  district 
against  the  corporation  fraudulently 
by  its  oflBcers  and  directors,  and  the 
latter  cannot  have  the  suit  dismissed 
as  to  them,  even  though  they  are 
non-residents.  Schultz  v.  Diehl,  217 
U.  S.  594  (1910).  A  reorganization 
plan  by  which  outstanding  income 
bonds  of  the  Wabash  Railroad  were 
to  be  taken  up  by  an  issue  of  newly 
authorized  mortgage  bonds  with  a 
bonus  of  preferred  and  common  stock, 
was  involved  in  the  case  State  v.  Bar- 
nett,  149  S.  W.  Rep.  311  (Mo.  1912), 
and  the  court  held  that  a  suit  could 
not  be  maintained  by  other  security- 
holders to  adjudge  the  whole  plan 
void  where  it  appeared  that  the  plain- 
tiffs and  the  trustee  of  the  new  mort- 
gage and  most  of  the  interested  par- 
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A  stockholder  cannot  cause  a  foreclosure  suit  to  be  set  aside  on 
the  ground  of  corrupt  motives  of  the  directors  who  allowed  the  de- 
fault to  be  taken,  unless  he  can  show  collusion  between  them  and 
the  purchaser  at  the  foreclosure  sale.^  It  is  no  defense  to  foreclos- 
ure that  the  property  —  shares  of  stock  —  is  unduly  depressed  and 
will  soon  be  worth  more,  and  that  parties  in  interest  are  depressing 
it  in  order  to  buy  the  stock  for  a  rival  company.^  Where  the  corpo- 
ration brings  a  suit  to  redeem  its  property  from  a  foreclosure  sale,  a 
stockholder  has  no  right  to  come  in  as  a  party  complainant.^ 

Where  a  corporation  has  a  leasehold  and  a  director  has  the  fee, 
and  the  board  of  directors,  at  the  instigation  of  such  director,  allow 
the  lease  to  be  forfeited  for  non-payment  of  rent,  the  company  being 
in  funds  to  pay  such  rent,  a  stockholder  may  set  aside  the  forfeiture.^ 

Where  the  directors  have  instituted  suits  against  the  company  for 
fictitious  claims,  and  have  directed  the  secretary  to  accept  service 
and  waive  notice  in  any  suit  by  creditors,  and  have  speculated  with 
the  company's  property  and  refused  to  carry  on  the  business,  a  stock- 
holder may  obtain  an  injunction  against  the  suits  and  may  have  relief 
against  the  directors.^ 

In  England  it  is  held  that  although  none  of  the  stockholders  and 
creditors  of  a  company,  which  is  in  difficulties,  object  to  a  new  issue 
of  bonds  and  stock  for  contract  work,  a  part  of  the  bonds  and  stock 
being  then  given  to  the  stockholders  and  bondholders  as  a  bonus, 
yet  where  the  intention  is  to  have  outside  people  invest  in  the  bonds 
and  stock  of  the  company  the  scheme  is  illegal,  and  innocent  pur- 
chasers of  stock  may  hold  the  directors  who  did  the  act  liable  for  the 
stock  and  bonds  thus  given  as  a  bonus.^  Such  a  purchaser's  remedy, 
however,  is  not  to  have  the  whole  issue  set  aside  as  illegal.^  In  a  stock- 
holder's application  for  a  receiver  other  stockholders  may  be  allowed  to 
intervene.^ 

§  848.  (j)  The  purchaser  at  a  foreclosure  sale  cannot  attack  the 
validity  of  the  mortgage  which  has  been  foreclosed,  nor  the  bonds 

1  Harpending  v.  Munson,  91  N.  Y.  be  set  aside.  Whittlesey  v.  Delaney, 
650  (1883).     The  motive  of  the  trus-    73  N.  Y.  571  (1878). 

tee  in  foreclosing  is  immaterial,  even         *  Hannerty  v.  Standard  Theatre  Co., 

though   such   motive   is   to   close   out  109  Mo.  297  (1892). 

the     minority     stockholders.     Guard-  ^  Birmingham,   etc.   Co.   v.   Mutual 

ian,  etc.  Co.  v.  White  Cliffs,  etc.  Co.,  L.  &  T.  Co.,  96  Ala.  364  (1892). 

109  Fed    Rep   523  (1901).  ®  London  Trust  Co.   v.  Mackenzie, 

2  Toler  V.  East  Tenn.,  etc.,  Ry.,  67  68  L.  T.  Rep.  380  (1893).  Cf.  §§  46- 
Fed.  Rep.  168  (1894).  48,  supra. 

3  Kennebec,  etc.  R.  R.  v.  Portland,  "  Church  v.  Citizens*  Street  R.  R., 
etc.  R.  R.,  54  Me.  173  (1866) ;  s.  c,  59  78  Fed.  Rep.  526  (1897). 

Me.   9.     If  a   collusive  judgment  for  »  Thayer  v.   Kinder,   45   Ind.   App. 

an  ordinary  cause  of  action  has  been     111  (1910). 
entered  against  the  corporation  it  may 
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secured  thereb}^  and  it  is  doubtful  whether  he  will  even  be  allowed 
to  question  the  validity  of  prior  mortgages  on  the  property.^ 

§  848.  (k)  There  are  some  very  important  incidental  principles  of 
law  which  bear  upon  this  subject  and  which  apply  equally  to  several 
of  the  classes  of  claimants  referred  to  abo\e. 

Thus  it  is  a  settled  principle  of  law  that  a  foreclosure  will  not  be 
set  aside,  even  for  fraud,  unless  the  complaining  party  shows  that 
the  relief  will  be  of  some  benefit  to  him. 

If  it  appears  that  the  legitimate  mortgage  debt  is  more  than  the 
value  of  the  property  the  court  will  not  set  the  sale  aside  merely  to 
satisfy  an  abstract  principle  of  law.^ 

a  second  mortgage  cannot  attack  the 
first  mortgage  on  the  ground  that  the 
directors  who  authorized  it  were  ille- 
gally elected  by  reason  of  a  married 
woman's  stock  being  voted  when  she 
was  not  present.  Florida  Clay  Co.  v. 
Vause,  57  Fla.  407  (1909). 

2  The  supreme  court  of  the  United 
States,  in  Foster  v.  Mansfield,  etc. 
R.  R.,  146  U.  S.  88  (1892),  held  that  the 
court  would  not  interfere  to  set  aside 
a  foreclosure  on  the  ground  of  fraud 
where  the  plaintiff  does  not  show  at 
least  a  probability  of  personal  advan- 
tage to  himself  by  its  being  done.  The 
court  said :  "A  court  of  equity  is  not 
called  upon  to  do  a  vain  thing.  It 
will  not  entertain  a  bill  simply  to 
vindicate  an  abstract  principle  of  jus- 
tice or  to  compel  the  defendants  to 
buy  their  peace ;  and  if  it  appear  that 
the  parties  really  in  interest  are  con- 
tent that  the  decree  shall  stand,  it 
should  not  be  set  aside  at  the  suit 
of  one  who  could  not  possibly  obtain 
a  benefit  from  such  action."  To  same 
effect,  Carey  v.  Houston,  etc.  Ry.,  52 
Fed.  Rep.  671  (1892) ;  Aron  v.  De  Cas- 
tro, 1.3  N.  Y.  Supp.  372  (1891) ;  aflf'd, 
131  N.  Y.  648.  See  also  §  735,  supra. 
Cf.  Harlow  v.  La  Brum,  151  X.  Y. 
278  (1897).  Even  though  at  a  meet- 
ing of  the  stockholders  of  an  insol- 
vent railroad  corporation  the  majority 
vote  to  sell  the  property  to  a  company 
of  which  they  are  officers  and  stock- 
holders, with  no  consideration  except 
that  the  latter  company  shall  pay  the 
debts  of  the  former,  yet  if  the  prop- 
erty was  worth  no  more  than  that  the 
minority  stockholders  can  claim  only 
nominal    damages    for    the    technical 


1 A   purchaser  of   real  estate   at   a 
judicial  sale,  who  is  neither  a  stock- 
holder  nor   creditor,    cannot   question 
a  corporate  mortgage  on  the  property 
where  he  had  notice  thereof  and  there 
was  no  fraud.     Darst  v.  Gale,  83  111. 
136    (1876).     Where   under   the   New 
Jersey  statute  the  court  orders  corpo- 
rate property  to  be  sold  free  and  clear 
of  liens  excepting  the  first  mortgage, 
the  purchaser  cannot  set  up  that  the 
bonds  secured   by  the  first  mortgage 
should  not  be  enforced  for  their  full 
amount  because  they  were  sold  at  less 
than  par.     Camden,  etc.  Co.  v.  Citi- 
zens', etc.  Co.,  71  N.  J.  Eq.  221  (1907). 
A     reorganized     company     may     be 
charged  with  notice  of  the  reorganiza- 
tion agreement,  and  may  be  estopped 
from  complaining  that  a  part  of  the 
securities  issued  by  the  old  corporation 
were   overissues.     Davidson   v.    Mexi- 
can Nat.  R.  R.,  11  N.  Y.  App.  Div. 
28    (1896).     When   a  foreclosure   sale 
is  subject  to  chattel  mortgages,   and 
the   sale  is   confirmed,   the   purchaser 
cannot  attack  such  chattel  mortgages 
on  the  ground  that  the  mortgagor  was 
insolvent    at    the    time.     Richards    r. 
HaUiday,    112   Fed.    Rep.   86    (1901). 
Where  subsequently  to  the  foreclosure 
decree,    the   equity   of   redemption   is 
sold,  the  purchaser  at  such  sale  need 
not   be   brought   into   the   foreclosure 
suit,  and  will  not  be  allowed  to  inter- 
vene.    Beebe  v.  Richmond  Light,  etc. 
Co.,  6  N.   Y.  App.   Div.   187   (1896). 
A    purchaser    at    the    foreclosure    sale 
may   contest   the   validity   of   a   prior 
mortgage.     Hackensack  Water  Co.  v. 
De    Kay,   36  N.   J.    Eq.   548    (1883). 
The  purchaser  at  foreclosure  sale  under 
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Creditors  who  become  such  after  the  bonds  were  issued  cannot 
attack  the  vaHdity  of  the  bonds  on  the  ground  that  they  were  issued 
for  less  than  their  real  value,  together  with  a  large  amount  of  stock.^ 


breach    of    trust.     Thoman    v.    Mills,  ties   to    the   suit    may   be   injuriously 

159  Mich.  402  (1909).     A  stockholder  affected  by  admitting  the  new  party  to 

will  not  be  allowed  to  intervene  three  assert  his  claims  and  have  them  liti- 

years    after    judgment    of    foreclosure  gated  at  that  stage  of  the  case.     The 

has  been  rendered  where  it  is  admitted  question  for  the  court  will  be  whether 

that   the   property   is   not   worth   the  the  petitioner  has  slept  upon  his  rights 

amount  due  on   the  mortgage.     Cen-  and  unreasonably  delayed  his  applica- 

tral,  etc.  Co.  v.  Peoria,  etc.  Ry.,  104  tion.     Another    will     be     whether    it 


Fed.  Rep.  418  (1900).  A  purchase  by 
the  trustee  himself  at  the  sale  is  void- 
able and  not  void,  and  where  the  pur- 
chaser is  a  corporation  in  which  the 
trustee  is  a  director,  the  sale  will  not 
be  disturbed  if  the  price  paid  was  a 
fair  one,  even  though  the  sale  was 
under   the    power   of    sale   without   a 


will  be  more  convenient  that  he  liti- 
gate his  rights  upon  an  independent 
bill.  And  the  court  must  necessarily, 
before  granting  leave,  determine 
whether  there  is  any  reasonable  ground 
for  believing  that  the  petitioner  has 
any  substantial  interest  to  be  pro- 
tected —  not,      indeed,      conclusively 


foreclosure,  and  even  though  the  pur-    whether  such  interest  exists,  but  pro 


chaser  was  a  creditor  secured  by  the 
mortgage.  Moreover,  in  order  to 
set  aside  such  a  claim  some  injury  to 
the  mortgagor  must  be  shown.  Cop- 
sey  V.  Sacramento  Bank,  133  Cal.  659, 
663  (1901).  In  the  ease  Drake  v. 
New  York,  etc.  Co.,  36  N.  Y.  App. 
Div.  275  (1899),  where  the  owner  of 
ten  out  of  two  thousand  shares  of 
stock  attacked  a  foreclosure  decree  on 


hac  vice,  whether  there  is  sufficient 
indication  of  it  to  justify  the  inter- 
vention." Buel  V.  Farmers'  L.  &  T.' 
Co.,  104  Fed.  Rep.  839  (1900).  A 
bondholder  cannot  intervene  three 
years  after  decree  of  foreclosure  in 
which  he  took  an  active  part,  even 
though  he  alleges  fraud,  where  he 
fails  to  allege  that  the  property  was 
sold   for   less    than   its   full    value   or 


the  ground  of  fraud,  the  court  refused  would  have  sold  for  more  if  the  fraud 

to  grant  relief,   the  purchaser  at  the  had  not  existed.     Central,  etc.  Co.  v. 

foreclosure  sale  being  willing  to  pay  Peoria,   etc.   Ry.,   104  Fed.   Rep.   418 

to  such  stockholder  his  proportion  of  (1900).     "Fraud   without   damage   or 

the    actual    value    of    the    property,  damage  without  fraud  gives  no  cause 

irrespective  of  the  price  realized  at  the  of   action."     Stratton's    Independence 

foreclosure  sale.     The  court  said  that  v.    Dines,    135    Fed.    Rep.    449,     458 

the  expense  of  further  Htigation  would  (1905). 

be  many  times  the  actual  value  of  the  i  Continental  T.  Co.  v.  Toledo,  etc. 

plaintiff's  interest,  and  that  while  the  R.  R.,  82  Fed.  Rep.  642  (1897) ;  Cen- 

plaintiff  in  a  court  of  law  would  be  tral  T.  Co.  v.  Columbus,  etc.  Ry.,  87 

entitled  to  the  full  measure  of  his  legal  Fed.    Rep.    815,    828    (1898) ;    Coe    v. 


rights,  yet  in  a  court  of  equity  a  differ- 
ent rule  prevails  and  he  may  be  com 
pelled  to  take  his  actual  interest. 

"It  seems  to  be  quite  well  settled 
that  the  granting  leave  to  intervene 
in  a  case  in  which  the  petitioner  is 
not  a  party  is  a  matter  addressed  to 
the  discretion  of  the  court,  to  be 
exercised  upon  consideration  of  all  the 
circumstances    of    the    case.     Among 


East,  etc.  Ry.,  52  Fed.  Rep.  531,  534 
(1892) ;  aff'd  suh  nom.  Grant  v.  East, 
etc.  Ry.,  54  Fed.  Rep.  569  (1893); 
Central  T.  Co.  v.  Worcester,  etc.  Co., 
110  Fed.  Rep.  491  (1901);  Hamilton 
V.  Menominee,  etc.  Co.,  106  Wis.  352 
(1900). 

In  the  case  First  National  Bank, 
etc.  V.  Winchester,  119  Ala.  168  (1898), 
where  a  private  corporation  had  but 


other  things  the  court  will  regard  the  four  stockholders,  and  two  of  them 
seasonableness  of  the  application,  and  bought  the  stock  of  the  other  two  and. 
the  extent  to  which  those  ab-eady  par-    paid  therefor  by  notes  signed  by  them 
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A  debt  contracted  in  excess  of  the  statutory  limit  cannot  be  at- 
tacked by  subsequent  creditors.^ 

Thus,  a  purchaser  of  bonds,  who  purchases  with  notice  that  an 
alleged  covenant  in  the  mortgage  securing  the  bonds  to  devote  the 
proceeds  of  the  bonds  to  the  improvement  of  the  property,  has  been 
broken,  cannot  complain  of  such  breach  of  covenant,  even  though 
the  entire  proceeds  of  the  bonds  were,  through  the  medium  of  sales 
of  property,  diverted  to  the  personal  benefit  of  stockholders.- 

A  decree  invalidating  the  sale  does  so  only  as  to  complaining  judg- 
ment creditors,  and  not  as  to  other  creditors  or  bondholders  or 
the   company   itself.' 

tral  Trust  Co.  v.  Columbus,  etc.  Ry., 
87  Fed.  Rep.  815  (1898),  holding  also 
that  under  the  Ohio  statute  giving  a 
corporation  power  to  issue  bonds  and 
secure  them  by  mortgage  not  exceed- 
ing the  amount  of  its  capital  stock, 
an  excessive  debt  is  not  void  as  to  a 
subsequent  mortgagee  with  notice. 
Debts  in  excess  of  the  charter  amount 
are  void  as  to  subsequent  creditors 
without  notice,  and  the  recording  of  a 
mortgage  securing  the  same  is  not 
such  notice.  Bell,  etc.  Co.  v.  Ken- 
tucky,   etc.    Co.,    106    Ky.    7    (1899). 

=  Belden  i-.  Burke,  147  N.  Y.  542 
(1885).  The  court  said  that  neither 
on  the  ground  of  a  breach  of  covenant 
—  the  covenant  being  a  covenant  of 
the  corporation  only  —  nor  on  the 
ground  of  fraud  could  the  action  be 
maintained.  The  court  referred  to 
the  fact  that  the  plaintiff  had  not 
paid  more  for  his  bonds  than  they 
actually  were  worth,  the  interest 
having  been  promptly  paid,  and  the 
bonds  ha\ing  appreciated  in  market 
value.  If  the  bondholder  charges 
fraud  he  cannot  obtain  relief  on  other 
grounds,  the  charge  of  fraud  not  being 
substantiated.  Spies  v.  Chicago,  etc. 
R.  R.,  40  Fed.  Rep.  34  (1889). 

^  Barnes  v.  Chicago,  etc.  R.  R.,  122 
U.  S.  1  (1887);  aff'g  8  Biss.  514 
(1879),  and  2  Fed.  Cas.  862.  Although, 
after  foreclosure  and  purchase  by  the 
trustee  and  reorganization,  the  fore- 
closure is  declared  fraudulent  and  void 
at  the  instance  of  judgment  creditors, 
yet  it  is  valid  except  as  to  those  judg- 
ment creditors  who  attacked  it,  and 
hence  a  new  foreclosure  need  not 
be  had.     Milwaukee,  etc.  R.  R.  v.  Sout- 


company 

and  the  corporation  and  secured  by 
mortgage  on  the  corporate  property, 
the  court  held  that  the  note  was  not 
enforceable  against  the  corporation, 
but  held  that  the  mortgage  was  legal 
as  against  subsequent  creditors,  mort- 
gagees, and  purchasers  from  the  cor- 
poration, who  took  with  notice  of  the 
facts.  Approv-ing  Swift  v.  Smith,  65 
Md.  428  (1886).  See  also  §  46,  supra, 
and  §  692,  .siipra. 

"A  subsequent  creditor  of  the  cor- 
poration has  no  right  to  complain  of 
a  fraud  upon  his  debtor  which  the 
debtor  has  waived  or  refuses  to  liti- 
gate," and  hence  creditors  of  an  insol- 
vent railroad  corporation  cannot  attack 
the  validity  of  an  alleged  issue  of 
stock  and  bonds  for  less  than  their 
par  value  in  payment  for  construction 
work.  Creditors  of  an  insolvent  rail- 
road corporation  who  become  credi- 
tors after  the  mortgage  bonds  have 
been  issued  cannot  attack  such  bonds 
as  ha\dng  been  issued  in  violation  of 
the  statute  prohibiting  the  issue  of 
bonds  to  directors  at  less  than  the  par 
value  thereof.  Toledo,  etc.  R.  R.  v. 
Continental  Trust  Co.,  95  Fed.  Rep. 
497  (1899). 

1  Beach  t-.  Wakefield,  107  Iowa,  567 
(1898).  The  fact  that  a  mortgage  and 
the  bonds  secured  thereby  are  for  a 
larger  amount  than  authorized  by  the 
stockholders  does  not  enable  a  sub- 
sequent creditor  to  attack  such  mort- 
gage. Anderson  v.  Bullock,  etc.  Bank, 
122  Ala.  275  (1899).  Subsequent  cred- 
itors cannot  complain  that  a  corpora- 
tion has  incurred  debts  in  excess  of 
the  amount  allowed  by  its  charter. 
The  state  alone  can  complain.     Cen- 


3176 


CH.   XLIX.] 


FORECLOSURE   OF   MORTGAGES. 


[§  848/1;. 


Where  a  suit  is  brought  by  creditors  to  invahdate  mortgage  bonds 
and  such  suit  fails,  but  an  appeal  is  taken  by  a  part  of  such  creditors 
and  the  decision  reversed,  only  those  creditors  who  appealed  are  en- 
titled to  have  their  claims  paid  in  priority  to  the  bonds. ^ 

In  a  creditor's  suit  attacking  a  mortgage,  the  suit  being  for  him- 
self and  other  creditors,  there  being  no  fund  to  pay  the  expense  of 
litigation,  the  court  may  require  parties  coming  in  to  contribute  to- 
wards such  expense  or  else  be  excluded  from  the  suit.^ 

A  debenture-holder  who  brings  suit  in  behalf  of  himself  and  other 
debenture-holders  for  a  receiver  may  discontinue  at  his  pleasure  even 
after  a  decree  and  the  appointment  of  a  receiver,  no  other  debenture- 
holder  having  come  into  the  case,  such  decree  being  different  from  an 
administration  decree  which  directs  inquiries  as  to  debts  and  also  directs 
that  the  assets  be  applied  "  in  due  course  of  administration."  ^ 

The  invalidity  of  a  part  of  the  bonds  which  are  secured  by  the  mort- 
gage does  not  invalidate  the  mortgage  as  a  security  for  the  remaining 
bonds. ^ 


ter,  13  Wall.  517  (1871).  "If  one  cred- 
itor objects  to  the  claim  of  another 
creditor,  and  succeeds  in  showing  it  to 
be  invalid,  such  claim  does  not  stand 
good  as  against  other  creditors  who 
interpose  no  objection  to  it.  The 
opposition  of  one  inures  to  the  benefit 
of  all."  Duncan  v.  Mobile,  etc.  R.  R., 
3  Woods,  567  (1877);  s.  c,  8  Fed. 
Cas.  19 ;  aflf'd,  96  U.  S.  659.  Where  a 
corporation  owns  all  of  its  bonds 
excepting  a  few  held  by  one  holder, 
such  bonds  being  secured  by  a  pledge 
of  securities,  and  requests  the  trustee 
holding  the  securities  to  sell  the  same, 
which  the  trustee  does  at  an  insuffi- 
cient price,  the  corporation  itself 
being  the  buyer,  and  the  single  out- 
side holder  of  bonds  not  being  notified 
in  time  to  protect  his  interests,  he 
may  either  follow  his  securities  or  may 
hold  the  trustee  liable.  And  even 
though  he  accepted  a  small  sum  in 
settlement  from  the  trustee,  yet  if 
that  settlement  was  caused  by  mis- 
representations as  to  the  value  of  the 
securities,  he  is  not  bound  by  them. 
Other  holders  of  the  bonds  who  have 
turned  them  in  to  the  corporation  on 
an  agreement  to  take  an  exchange  of 
new  bonds  secured  by  the  same 
securities  will  also  be  allowed  to  par- 
ticipate the  same  as  the  bondholder 
who     did    not     turn    in    his     bonds. 


Anthony  v.  Campbell,  112  Fed.  Rep. 
212  (1901).  A  judgment  creditor  who 
causes  fraudulent  preferences  by  an 
insolvent  corporation  to  be  set  aside 
does  not  thereby  himself  obtain  a 
preference  over  other  creditors  who 
did  not  institute  proceedings.  Lodi, 
etc.  Co.  V.  National,  etc.  Co.,  41  N.  Y. 
App.  Div.  535  (1899).  See  also  §§  735, 
830,  supra,  and  note  7,  p.  3097,  supra. 

'  Manhattan  Trust  Co.  v.  Seattle, 
etc.  Co.,  19  Wash.  493  (1898).  Even 
though  interest  on  preferred  claims  is 
allowed  improperly  by  the  referee  and 
is  confirmed  by  the  court,  yet  if  only 
a  portion  of  the  creditors  filed  excep- 
tions and  prosecuted  the  appeal,  the 
creditors  not  appealing  are  not 
entitled  to  the  benefits  of  the  appeal. 
People,  etc.  v.  American,  etc.  Co.,  70 
N.  Y.  App.  Div.  579  (1902) ;  afif'd,  172 
N.  Y.  371. 

-  Chick  V.  Northwestern,  etc.  Co., 
118  Fed.  Rep.  933  (1895).  See  also 
§  748,  supra. 

'  Re  Alpha  Co.  Ltd.,  [1903]  1  Ch. 
203.     See   also    §  748,    supra. 

*  Graham  v.  Boston,  etc.  R.  R.,  118 
U.  S.  161  (1886).  The  invahdity  of 
some  of  the  bonds  cannot  affect  the 
validity  of  the  mortgage  or  of  the  pro- 
ceedings for  foreclosure.  Drake  v. 
New  York,  etc.  Co.,  36  N.  Y.  App. 
Div.  275  (1899).  Where  the  fore- 
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§  S48k.] 


FORECLOSURE    OF   MORTGAGES. 


Even  if  the  bonds,  and  hence  the  mortgage,  are  held  to  be  invaUd, 
the  court  may  retain  jurisdiction  in  order  to  distribute  the  property.^ 

Under  the  civil  law,  even  though  the  sale  is  set  aside  for  fraud,  yet 
the  purchaser  is  entitled  to  reimbursement  for  improvements  made 
by  him.2 

All  stockholders  who  have  assented  to  an  issue  of  bonds,  and  all 
transferees  of  their  stock,  are  estopped  from  objecting  to  the  bonds. ^ 


closure  of  a  mortgage  is  contested 
on  the  ground  that  bonds  and  stock 
were  issued  largely  in  excess  of  the 
value  of  the  property,  and  on  the 
ground  that  the  parties  who  turned  in 
their  property  for  stock  were  defrauded 
by  the  promoters,  the  court  said  in 
regard  to  the  bonds  :  "We  are  clearly 
of  opinion  that  so  far  as  they  were 
purchased  for  a  valuable  considera- 
tion by  innocent  holders,  they  are  not 
subject  to  the  set-off  claimed.  The 
question  whether,  so  far  as  they  are 
held  by  parties  cognizant  of  the 
alleged  fraud,  they  are  subject  to  a 
set-off.  is  not  one  which  properly 
arises  in  this  case,  where  the  bonds 
must  be  treated  as  an  entirety,  but 
is  a  defense  applicable  to  each  individ- 
ual bondholder."  Dickerman  r.  North- 
ern T.  Co.,  176  U.  S.  181,  206  (1900). 

'  Although  the  bonds  are  held  to  be 
invalid,  yet  the  foreclosure  suit  being 
started,  and  receiver's  certificates 
being  out,  and  all  property  in  the 
receiver's  hands,  the  court  will  sell  and 
administer  the  property,  all  parties 
consenting.  The  phrase  all  property 
"intended  to  be  used,"  in  the  mort- 
gage, covers  material  for  construction, 
such  as  rails,  etc.  If  the  receiver 
has  notes  belonging  to  the  company 
the  court  will  administer  them  also. 
Fanner's  L.  &  T.  Co.  i-.  San  Diego  St. 
Car  Co.,  49  Fed.  Rep.  188  (1892).  See 
also  §  877,  i7ifra.  A  foreclosure  sale 
based  on  fraudulently  issued  bonds 
may  be  set  aside  as  against  purchasers 
with  notice,  and  such  purchasers 
held  liable  for  the  real  value  of  the 
road.  Drury  v.  Cross,  7  Wall.  299 
(1868). 

-  Jackson  v.  Ludeling,  99  U.  S.  513 
(1878). 

3  See  ch.  XLIV  and  §§  730,  735, 
supra.  See  also  cases  cited  in  §  40, 
supra.     Even  though  bonds  and  stock 
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are  issued  for  the  construction  of  a 
road,  the  face  value  of  which  is  twice 
the  cost  of  the  road,  yet  if  all  the 
stockholders  consented  and  none  of 
the  creditors  then  existing  are  injured, 
transferees  of  such  stock  cannot 
complain  on  the  foreclosure  of  the 
mortgage  securing  the  bonds.  Wells 
I'.  Northern  T.  Co.,  195  111.  288  (1902). 
A  subsequent  purchaser  of  the  stock 
cannot  complain  where  the  stock 
which  he  holds  has  ratified  the  trans- 
action. Many  cases  in  the  sections 
cited  above  expressly  state  this  to  be 
the  law,  and  there  are  other  decisions 
to  the  same  effect.  In  Re  Sj-racuse, 
etc.  R.  R.,  91  N.  Y.  1  (1883),  the  court 
said  of  the  plaintiff  stockholder  who 
had  purchased  his  stock,  after  the  trans- 
action :  "He  was  not  a  stockholder 
or  an  elector,  and  if  it  be  claimed  that 
he  represents  those  from  whom  he 
acquired  his  certificate  of  stock,  the 
answer  is  that  they  are  the  verj^  parties 
who  committed  the  wTong  which  the 
court  was  asked  to  redress."  Where 
$59,000  of  stock  and  $20,000  of  bonds 
are  issued  for  a  gas  plant  worth  $34,- 
000  besides  the  franchise,  a  judgment 
creditor  cannot  hold  the  stockholders 
liable  on  the  stock  where  he  himself  is 
a  stockholder  and  no  charge  of  fraud 
is  made.  Woolfolk  i'.  January,  131 
Mo.  620  (1895).  A  stockholder  cannot 
file  a  bill  to  enjoin  a  pending  suit  of 
foreclosure  on  the  ground  that  the 
bonds  were  fraudulently  issued.  The 
proper  remedy  is  for  the  corporation  to 
set  up  this  defense,  and  if  it  declines  to 
set  it  up,  then  the  stockholder  may 
intervene.  Waymire  v.  San  Fran- 
cisco, etc.  Ry.,  112  Cal.  646  (1896).  A 
person  who  buys  mortgage  bonds  with 
stock  as  a  bonus  from  a  party  to 
whom  the  stock  and  bonds  were 
originally  issued  cannot  be  held  lia- 
ble on  the  stock  at  the  instance  of 
78 
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FORECLOSURE   OF   MORTGAGES. 


[§  SiSk. 


This  is  now  an  established  principle  of  law  and  applies  equally  to  issues 
of  bonds  as  well  as  issues  of  stock. 


other  stockholders,  who  did  not  object 
at  the  time  of  the  issue,  and  who  now 
come  into  the  foreclosure  suit  and 
attempt  to  defeat  the  bonds  on  the 
ground  that  the  amount  due  thereon 
is  not  more  than  the  unpaid  par  value 
of  the  stock,  the  bonds  and  stock  hav- 
ing originally  been  issued  in  payment 
for  property.  Northern  Trust  Co.  v. 
Columbia,  etc.  Co.,  75  Fed.  Rep.  936 
(1896) ;  aff'd,  80  Fed.  Rep.  450  (1897). 
In  Stewart  v.  St.  Louis,  etc.  R.  R.,  41 
Fed.  Rep.  736  (1887),  where  a  railroad 
road-bed  worth  $2,00(J  was  turned 
in  to  a  corporation  for  $200,000  of  its 
notes  and  $3,600,000  of  its  stock,  the 
court  held  that  the  notes  were  good 
and  could  be  collected.  The  court 
said  :  "It  does  not  appear  in  this  case 
that  there  was  any  deception  or  fraud 
practiced  by  the  parties.  The  prop- 
erty was  open  to  inspection,  and  the 
approximate  cost  of  constructing  it 
was  easily  obtainable.  Its  value  to 
the  company  for  the  purpose  desired 
was  not  difficult  to  ascertain.  I  find 
no  evidence  of  any  representations 
as  to  its  value  or  cost  or  purchase 
price  made  by  the  parties  selling;  but 
there  is  record  evidence  that  the  board 
of  directors,  several  months  after  the 
sale  and  with  full  knowledge  of  the 
transaction,  formally  approved  and 
ratified  it,  and  not  only  that,  but  sub- 
sequently, at  a  meeting  of  all  the 
stockholders,  the  transaction  was 
again  ratified.  Now,  who  was 
defrauded  or  deceived  ?  All  parties  — 
directors  and  stockholders  —  assented 
to  it ;  and,  surely,  subsequent  pur- 
chasers of  stock,  or  the  corporation 
itself,  cannot  now  object  to  it.  It  is 
true  the  vendors  got  a  very  large 
advance  on  the  price  they  paid,  but 
that  is  not  alone  the  test  by  which  the 
bona  fides  of  the  transaction  is  to  be 
tried.  To  them  as  individuals  the 
property  was  of  little  or  no  value.  To 
the  railroad  company  it  could  be  made 
worth  the  price  paid  for  it ;  and  the 
vendors  bent  every  energy  to  make  the 
property  useful  to  the  company  and  to 
make  the  enterprise  successful,  for 
their  chances  of  making  money  or  any 


other  value  for  the  property  depended 
very  largely  on  the  result.  As  before 
remarked,  parties  taking  stock  after- 
wards in  the  company  cannot  com- 
plain of  the  purchase.  The  records  of 
the  companj'  showed  the  transaction. 
It  was  not  kept  a  secret.  There  was 
no  law  compelling  any  person  or 
municipality  to  take  stock  in  the  com- 
pany unless  they  voluntarily  chose  to 
do  so ;  and  if  they  were  deceived  by 
misrepresentations  of  the  officers,  their 
cause  of  action  rests  on  that  deception 
and  not  on  an  attack  on  the  original 
contract  of  purchase."  A  purchaser 
of  stock  that  has  voted  for  an  issue 
of  "watered"  bonds  and  stock  is 
estopped  from  complaining,  even 
though  the  issue  was  prohibited  by  the 
constitution  of  the  state  —  Pennsyl- 
vania. Wood  v.  Corry,  etc.  Co.,  44 
Fed.  Rep.  146  (1890).  Although  the 
bonds  are  sold  at  sixty-five  to  seventy 
cents  on  the  dollar,  and  the  purchaser 
holds  a  majority  of  the  stock  of  the 
company  and  controls  it,  yet  the  bonds 
cannot  be  attacked  by  a  stockholder 
who  has  acquiesced  in  their  issue  for 
eleven  years.  Ale.xander  v.  Searcy,  81 
Ga.  536  (1889).  A  purchaser  of  stock 
issued  to  a  contractor  for  work  can- 
not attack  the  issue  on  the  ground 
that  it  was  watered  stock,  even  though 
the  contractors  immediately  sell  a 
part  of  the  stock  and  bonds  at  the 
rate  of  ninety  cents  on  the  dollar  for 
the  bonds  with  nearly  an  equal  amount 
of  stock  thrown  in.  Drake  v.  New 
York,  etc.  Co.,  26  N.  Y.  App.  Div.  499 
(1898).  See  also  Central  T.  Co.  v. 
Columbus,  etc.  Ry.,  87  Fed.  Rep.  815 
(1898).  A  person  who  buys  mortgage 
bonds  with  stock  as  a  bonus  from  a 
party  to  whom  the  stock  and  bonds 
were  originally  issued  cannot  be  held 
liable  on  the  stock  at  the  instance  of 
other  stockholders  who  did  not  object 
at  the  time  of  the  issue  and  who  now 
come  into  the  foreclosure  suit  and 
attempt  to  defeat  bonds  on  the  ground 
that  the  amount  due  thereon  is  not 
more  than  the  unpaid  par  value  of 
the  stock,  the  bonds  and  stock  having 
originally  been  issued  in  payment  for 
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Delay  in  intervening  or  in  beginning  suit  to  set  aside  a  foreclos- 
ure on  the  ground  of  irregularity  or  fraud  is  a  bar  to  any  relief.^ 


property.  Northern  Trust  Co.  v. 
Columbia,  etc.  Co.,  75  Fed.  Rep.  936 
(1896) ;  affirmed,  80  Fed.  Rep.  450, 
and  176  U.  S.  181.  A  contractor  tak- 
ing pay  in  stock  cannot  complain  that 
the  propertj-  was  foreclosed  under  a 
mortgage  which  he  assented  to.  Kel- 
ley  V.  Collier,  11  Tex.  Civ.  App.  353 
(1895).  A  mortgage  to  secure  bonds 
in  excess  of  the  amount  allowed  in  the 
charter  cannot  be  repudiated  by  the 
mortgagor,  and  not  even  the  cestui  que 
trust  of  the  mortgagor  can  complain, 
if  he  has  participated  in  the  same. 
Union  T.  Co.  v.  Mercantile,  etc.  Co., 
189  Pa.  St.  263  (1899). 

1  Seven  years'  delay  in  a  second- 
mortgage  bondholder's  complaining 
that  default  and  sale  were  by  conspir- 
acy, and  that  parties  acting  in  a  fidu- 
ciary capacity  bought  for  themselves, 
is  fatal.  Johnson  v.  Atlantic,  etc. 
Transit  Co.,  156  U.  S.  618,  647  (1895). 
In  Foster  v.  Mansfield,  etc.  R.  R.,  146 
U.  S.  88  (1892),  the  court  held  that, 
where  a  stockholder  does  not  com- 
plain of  a  fraudulent  foreclosure  until 
ten  years  after  the  sale,  he  is  pre- 
sumed to  be  guilty  of  laches.  He  must 
not  onl}^  have  been  ignorant  of  fraud, 
but  must  have  used  reasonable  dili- 
gence to  inform  himself  of  the  facts. 
Hence  a  stockholder,  who  was  a  resi- 
dent near  the  railroad,  and  who  might 
have  examined  all  the  proceedings  in 
the  suit  at  any  time,  is  chargeable 
with  notice  of  acts  of  collusion  and 
fraud  which  appeared  on  the  face  of 
the  papers.  Where  the  lessee  of  a 
railroad,  which  is  being  foreclosed, 
is  allowed  to  redeem  from  the  fore- 
closure decree  and  be  subrogated  to 
the  rights  of  the  lessor,  stockholders  of 
the  lessor  •will  not  be  allowed  to  inter- 
vene to  set  aside  the  lease  as  fraudu- 
lent and  to  vacate  the  foreclosure  sale, 
where  they  have  delayed  for  two  years 
in  making  their  application.  United 
States  T.  Co.  v.  Chicago,  etc.  R.  R., 
188  Fed.  Rep.  292  (1911). 

Where  a  railroad  is  regularly  sold 
under  a  judgment  which  by  statute  is 
a  lien,  a  mortgage  executed  subse- 
quently    to     the    obtaining    of    such 


judgment  is  T^-iped  out  by  such  sale, 
and,  in  addition  to  this,  where  the 
mortgagee  waits  thirty-one  years  before 
commencing  suit,  the  suit  ■ndll  be  dis- 
missed. Gunnison  v.  Chicago,  etc. 
Ry.,  117  Fed.  Rep.  629  (1902);  aff'd, 
130  Fed.  Rep.  259;  being  the  same 
transaction  as  was  involved  in  James 
V.  Railroad  Co.,  6  Wall.  752  (1867). 
Such  a  sale  under  a  judgment  carries 
the  franchise  as  well  as  the  propertj-. 
Unreasonable  delay  is  ground  for  the 
coiirt  refusing  to  allow  stockholders  to 
intervene.  Gunderson  v.  Illinois  Trust 
&  Savings  Bank,  100  111.  App.  Rep.  461 
(1902);  aflf'd,  199  111.  422. 

A  stockholder's  suit  to  vacate  a  fore- 
closure decree  seven  years  after  it 
was  entered  and  three  years  after  a 
decision  that  he  was  entitled  to  make 
the  application,  the  property  in  the 
meantime  having  passed  into  bona 
fide  hands,  is  too  late,  his  claim  being 
that  he  was  a  stockholder  in  a  company 
that  was  consolidated  with  another 
company,  and  that  the  property  of  his 
corporation  was  sold  on  the  foreclosure 
of  a  mortgage  of  the  latter,  which 
mortgage  was  executed  prior  to  the 
consolidation.  Atlantic  Trust  Co.  v. 
New  York,  etc.  Co.,  75  N.  Y.  App.  Div. 
354  (1902). 

Bondholders  who  delay  for  three 
months  after  the  decree  is  entered 
for  the  foreclosure  of  the  mortgage 
securing  their  bonds,  and  then  tlireaten 
the  controlling  parties  with  suit  unless 
their  bonds  are  purchased  at  par,  and 
then  commence  suit  to  enjoin  the  sale 
under  the  decree,  cannot  have  a  prelim- 
inary injunction  against  the  sale,  even 
though  they  show  that  prior  to  the 
entry  of  the  decree  they  cooperated 
with  stockholders  who  intervened  in 
the  suit  and  set  up  fraud  in  the  issue 
of  the  stock  and  bonds,  but  subse- 
quently withdrew  their  objections  and 
allowed  the  decree  to  be  entered. 
Foley  V.  Guarantee  Trust  Co.,  74 
Fed.  Rep.  759  (1896).  After  a  decree 
of  sale  and  the  commencement  of 
advertising,  it  is  too  late  for  a  bond- 
holder to  intervene,  where  he  know 
of    the     proceedings    when    pending. 
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§  849.  The  decree  and  consent  decrees — Appeals. — The  decree 
should  declare  the  fact,  nature,  and  extent  of  the  default,  and  the 
amount  due,  and  should  give  a  reasonable  time  for  payment,  and 
if  not  paid  then,  that  the  sale  take  place.^     A  decree  directing  that  all 


Farmers'  L.  &  T.  Co.  v.  Roekaway 
Valley  R.  R.,  69  Fed.  Rep.  9  (1895). 
An  intervening  petition  attacking  the 
validity  of  the  bonds  will  be  stricken 
from  the  files,  where  it  was  interposed 
three  years  after  it  might  have  been 
filed.  Continental  T.  Co.  v.  Toledo, 
etc.  R.  R.,  82  Fed.  Rep.  642  (1897). 
In  Sullivan  v.  Portland,  etc.  R.  R.,  94 
U.  S.  806  (1876) ;  4  Cliff.  212 ;  s.  c,  23 
Fed.  Cas.  351,  it  was  claimed  that  the 
process  of  foreclosure  was  irregular, 
without  warrant  of  law,  and  void. 
Seventeen  years'  delay  was  held  to  be 
fatal.  In  Coddington  v.  Railroad  Co., 
103  U.  S.  409  (1880),  a  stockholder's 
delay  for  eight  years  in  moving  to 
rescind  the  contract  by  which  he  took 
stock  for  his  bonds,  prior  to  foreclosure 
of  the  mortgage,  was  held  to  be  a  bar. 
So  also  where  there  was  five  years'  dela3% 
Harwood  v.  Railroad  Co.,  17  Wall.  78 
(1872).  The  court  will  not  especially 
favor  the  application  of  a  bondholder 
to  attack  the  foreclosure  where  the 
application  is  made  just  before  the 
sale  and  after  the  foreclosure  has  been 
going  on  for  nearly  three  years.  Farm- 
ers' L.  &  T.  Co.  V.  Green  Bav,  etc. 
R.  R.,  6  Fed.  Rep.  100  (1881).  Where 
a  bondholder  delays  five  years  after 
the  sale  before  objecting  to  an  irregu- 
larity in  the  foreclosure  which  his 
trustee  made,  and  before  objecting  to 
the  purchase  of  the  property  by  the 
president  of  the  company  at  the  sale, 
his  suit  to  set  aside  the  sale  will  fail. 
Credit  Co.  v.  Arkansas  Cent.  R.  R., 
15  Fed.  Rep.  46  (1882). 

A  bondholder  cannot  sustain  a  bill 
fiJed  to  set  aside  a  foreclosure  and 
reorganization  on  the  ground  that 
the  trustee  was  in  collusion  with 
the  bondholders'  reorganization  com- 
mittee, where  such  bondholder  knew 
of  the  facts  during  the  progress  of  the 
foreclosure  and  made  no  complaint. 
Cutter  V.  Iowa,  etc.  Co.,  96  Fed.  Rep. 
777  (1899).  The  statute  of  limita- 
tions runs  against  an  action  by  tax- 
payers  against   the   officers   and   pro- 


moters of  a  railroad  to  which  munici- 
pal aid  was  voted,  to  compel  them 
to  account  for  watered  stock  and 
bonds,  and  to  cause  the  stock,  bonds, 
and  mortgage  to  be  canceled.  Allen  v. 
Wisconsin,  etc.  Ry.,  90  Iowa,  473 
(1894).  A  stockholder  cannot  enjoin 
the  foreclosure  sale  two  years  after 
the  decree  of  sale  has  been  rendered, 
even  though  he  alleges  breaches  of 
trust  on  the  part  of  the  trustee,  it 
being  shown  in  opposition  that  the 
stockholders'  suit  may  continue  for 
several  years,  and  that  the  mortgagor 
is  hopelessly  insolvent,  and  that  the 
breaches  of  trust  will  be  no  defense  to 
the  foreclosure  suit,  and  that  the 
bondholders  had  not  complained.  Rob- 
inson V.  Guaranty  T.  Co.,  51  N.  Y.  App. 
Div.  134  (1900).  Where  a  munic- 
ipality is  the  vendor  of  land  to  a  cor- 
poration and  brings  suit  to  set  aside 
the  transfer  as  fraudulent  and  illegal, 
and  joins  the  three  trustees  of  a  mort- 
gage of  the  corporation  ate  parties 
defendant  and  serves  them  by  publica- 
tion, and,  two  of  the  trustees  having 
died,  causes  successors  to  be  appointed 
by  the  court,  and  obtains  decree 
against  the 'corporation  and  the  trus- 
tees of  the  mortgage,  canceling  their 
title  to  the  land,  the  decree  is  effec- 
tive, and,  even  though  the  mortgage 
is  afterwards  foreclosed,  the  purchaser 
at  such  sale  takes  no  title  to  such  land, 
he  having  delayed  thirty  years  before 
attacking  such  decree.  Bump  v.  But- 
ler County,  93  Fed.  Rep.  290  (1899). 
On  the  other  hand,  where  a  municipal- 
ity delays  for  thirty  years  in  com- 
plaining of  fraud  and  illegality, 
whereby  it  conveyed  land  to  a  corpora- 
tion, the  court  will  not  grant  it  any 
relief.  Rummel  v.  Butler  County,  93 
Fed.  Rep.  304  (1899).  Laches  may  be 
a  bar  to  a  stockholder's  suit  to  cancel 
bonds  which  were  issued  for  property 
taken  at  an  overvaluation.  Jutte  v. 
Hutchinson,  189  Pa.  St.  218  (1899). 
See  also  eh.  XLIV,  supra. 

1  Chicago,  etc.  R.  R.  v.  Fosdick,  106 
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the  property  covered  by  the  mortgages  be  sold  is  suflSciently  definite.^ 
The  decree  also  generally  specifies  a  price  which  is  the  lowest  price  at 
which  the  court  will  allow  the  sale  to  be  made,^  and  should  direct  the 
bringing  of  the  fund  into  the  court  for  distribution.^  It  may  allow  the 
purchasers  to  turn  in  bonds  in  payment  at  their  pro  rata  value.'*    The 


U.  S.  47  (1882).     The  form  of  a  decree 
of  foreclosure  and   sale  of  a  railroad 
is  given  in  full  in  Blair  v.  St.  Louis, 
etc.  R.  R.,  25   Fed.  Rep.  232    (1885). 
For  an  approved  form  of  a  final  decree 
of  foreclosure  and  sale,  see  Skiddy  v. 
Atlantic,  etc.  R.  R.,  3  Hughes,  365-381 
(1879);    8.  c,  22  Fed.   Cas.  274.     It 
may  not  be  necessary  that  the  decree 
of    sale    fix    the   amount    due   on  the 
bonds  secured  by  the  mortgage  which 
is  being  foreclosed.  MeJSIurtry  v.  Mont- 
gomery, etc.  Co.,  86  Ky.  206  (1887).  A 
sale  will   not    be    decreed    before    the 
time  for  redemption  has  elapsed,  where 
the  security  is  adequate.     Jackson,  etc. 
Co.  V.  Burlington,  etc.  R.  R.,  29  Fed. 
Rep.     474     (1887).     Concerning     the 
judgment,    its    form,    etc.,    and    that 
informalities  are   not  fatal,  and   that 
the  referee   may  make   the  deed,   see 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.   Co.,    119   N.  Y.    15    (1890).      In 
regard   to  the   mode  of  crediting  the 
mortgagor  with   income,   where  a  re- 
demption is  allowed,  see  Racine,  etc. 
R.  R.  V.  Farmer's  L.  &  T.  Co.,  49  111. 
331   (1868).     Although  by  stipulation 
all  the  cases  are  heard  together,  and 
the   same  evidence  is   used,   yet  sep- 
arate decrees  may  be  made.     Chicago, 
etc.   Land   Co.   v.   Peck,    112   111.   408 
(1885).     In  Re  Tampa,  etc.  R.  R.,  168 


Metropolitan,  etc.  Ry.,  168  Fed.  Rep. 
937  (1909). 

-  In  Blair  v.  St.  Louis,  etc.  R.  R.,  25 
Fed.  Rep.  232  (1885),  the  court  held 
that,  where  a  railroad  is  to  be  sold 
under  a  final  decree  in  foreclosure 
proceedings,  the  decree  should  name 
an  upset  price  large  enough  to  cover 
costs,  and  all  allowances  made  by  the 
court,  receiver's  certificates  and  inter- 
est, liens  prior  to  the  bonds,  amounts 
diverted  from  the  earnings,  and  all 
undetermined  claims  which  will  be 
settled  before  the  confirmation  and 
sale.  The  court  held  also  that  the 
statutory  liens  should  be  paid  before 
the  mortgage  bonds,  but  that  equitable 
liens  must  come  in  after  the  bonds. 
In  the  case  Central  Trust  Co.  v.  Wash- 
ington, etc.  R.  R.,  124  Fed.  Rep.  813 
(1903),  the  court  fixed  the  upset  price 
at  an  amount  about  equal  to  a  sum 
on  which  the  property  would  pay  four 
per  cent.  The  court  may  or  may  not 
fix  an  upset  price  for  the  property. 
Provident,  etc.  Co.  v.  Camden,  etc. 
Ry.,  177  Fed.  Rep.  854  (1910).  The 
decree  of  foreclosure  need  not  fix  a 
minimum  price.  Real  Estate,  etc.  Co. 
V.  Wilmington,  etc.  Ry.,  77  Atl.  Rep. 
828  (Del.  1910).  Where  the  sale  is 
made  on  an  order  obtained  without  all 
parties   being   represented,   and   by   a 


U.  S.  583  (1897),  the  court  stated  that    concealment    of    material    facts,    the 


its  decision  was  not  to  be  taken  as 
holding  that  a  circuit  judge  has  power 
to  grant  injunctions  and  appoint  re- 
ceivers, or  enter  orders  or  decrees  in 
invitum,  outside  of  his  circuit.  The 
act  of  congress  regulating  the  method 
of  sale  on  foreclosure  does  not  apply 
to  decrees  rendered  prior  to  the  act. 
Central  Trust  Co.  v.  Sheffield,  etc.  Ry., 
60  Fed.  Rep.  9  (1894).  See  also  §  850, 
injra 


court  will  set  it  aside  at  the  instance  of 
minority  stockholders.  Strickland  v. 
National  Salt  Co.,  43  N.  Y.  Misc.  Rep. 
172  (1904);  aff'd,  105  N.  Y.  App. 
Div.  640.  In  this  case  a  resale  was 
ordered,  but  upon  such  resale  the 
price  realized  was  only  $194,000  as 
against  the  first  sale  at  $338,000.  See 
N.  Y.  L.  J.,  July  9,  1904. 

^  The  decree  may  direct  that    the 
fund  received  on  the  sale  be  brought 


1  Provident,    etc.    Co.    v.    Camden,    into  court  subsequently  for  directions 
etc.   Ry.,   177  Fed.   Rep.  854   (1910).     in   regard    to    distribution.      Chicago, 
In  a  decree  of  foreclosure  and  sale  the    etc.   Land   Co.   v.   Peek,    112   111.   408 
court  will  not  order  a  minute  inventory     (1885). 
of  supplies,  etc.  Guaranty  Trust  Co.  v.         ■»  See  ch.  LII,  inJra. 
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decree  may  require  a  deposit  by  a  purchaser.^  A  decree  may  allow 
the  purchaser  to  reject  any  particular  lease  or  traffic  agreement.^  In  a 
decree  of  sale  the  court  may  impose  a  lien  on  the  property  for  unad- 
justed claims  against  the  receiver  and  unadjusted  claims  against  the 
property  and  receiver,  even  though  the  priority  of  some  of  the  claims  is 
not  yet  adjusted.^  A  provision  in  the  decree  that  certain  claims  and 
the  receiver's  expenses  should  be  a  prior  claim  upon  the  property  binds 
the  property,  and  is  a  lien  ahead  of  all  subsequent  mortgages  and  deeds 
of  the  property  by  the  purchaser.^  After  a  decree  it  is  too  late  to  ob- 
ject to  it  on  immaterial  technicalities,  such  as  that  it  is  not  according 
to  the  prayer  of  the  bill,  or  on  the  ground  that  prior  mortgagees  who  had 
filed  cross-bills  should  have  filed  original  bills. ^ 

On  the  other  hand,  the  decree  cannot  determine  matters  not  involved 
in  the  pleadings  or  proof. ^  A  judgment  for  a  deficiency  is  not  proper 
if  not  asked  for  in  the  bill  and  the  defendant  interposed  no  answer.^ 
But  in  the  federal  courts  a  decree  for  a  deficiency  upon  the  foreclosure 
of  a  mortgage  may  be  rendered  under  the  ninety-second  equity  rule, 
without  a  special  prayer  therefor  in  the  bill,  though  it  is  the  better 
practice  to  insert  such  a  prayer.^  In  a  decree  foreclosing  a  pledge  of 
stock  the  question  of  judgment  for  a  deficiency  may  be  left  open  to  be 
determined  if  there  is  a  deficiency.^     Where  a  party  sues  to  foreclose 

1  See  §  850,  infra.  justifying  such  a  decree.     Graham  v. 

2  Guaranty  Trust  Co.  v.  Metro-  Railroad  Co.,  3  Wall.  704  (1865). 
politan,  etc.  Ry.,  168  Fed.  Rep.  936  Even  though  one  of  the  defendants 
(1909).  owns  the  equity  of  redemption  in  sev- 

'  Guaranty    Trust    Co.    v.    Metro-  eral  properties,  yet  the  decree  cannot 

politan,  etc.  Ry.,   168  Fed.   Rep.  937  foreclose  any  property  not  mentioned 

(1909).  in   the   bill   of  complaint.     Venner   v. 

*  Continental  Trust  Co.  v.  American  Denver,  etc.  Co.,   15  Colo.  App.  495 

Surety  Co.,  80  Fed.  Rep.  180  (1897).  (1900). 
See  also  §  890,  infra.  ^  Ohio  Central  R.  R.  v.  Central  T. 

5  Bound  V.  South  Carolina  Ry.,  58  Co.,    133   U.   S.   83    (1890).     See  also 

Fed.     Rep.     473     (1893).     A     person  Chicago,   etc.    R.   R.   v.   Fosdick,    106 

who  purchases  second-mortgage  bonds  U.  S.  47  (1882) ;    Mercantile  T.  Co.  v. 

eighteen  years  after  the  first  mortgage  Southern,  etc.  Ry.,  86  Fed.  Rep.  711 

has  been  foreclosed  is  not  such  a  bona  (1898). 

jide  purchaser  as  is  entitled  to  attack  *  Seattle,   etc.   Ry.   v.  Union  Trust 

the    foreclosure    sale  on    the    ground  Co.,  79  Fed.  Rep.  179  (1897).  C/.  §  836. 

of    technical    irregularities,    especially  A  committee  of  the  bondholders  may 

where   the  property   has   passed   into  enforce   them  against  the  mortgagor, 

new    hands    and    been    improved    at  even     though     the     committee     have 

large   expense,    there   being   no   fraud  turned  the  bonds  over  to  a  new  cor- 

involved.     Raphael  v.  Rio  Grande,  etc.  poration  and  the  latter  has  issued  its 

Ry.,  132  Fed.  Rep.  12  (1904).  own  stock  and  bonds  therefor  to  the 

^A  decree  as  to  a  railroad  foreclos-  former  bondholders.     Re  Medina,  etc. 

ure   cannot    determine    questions    be-  Co.,  179  Fed.  Rep.  929  (1910) ;  s.  c, 

tween   one   party   defendant   and   an-  182  Fed.  Rep.  508. 
other    party    defendant,    there    being  *  South  Dakota  v.  North  Carolina, 

nothing    in    the    pleadings    or    proof  192  U.  S.  286   (1904).     Profits  made 
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a  mortgage  and  fails  because  the  mortgage  was  ultra  tires  of  the  corpo- 
ration, he  cannot  in  that  action  recover  on  the  bonds. ^ 

A  decree  by  consent  is  not  an  adjudication.  It  amounts  to  a  con- 
tract and  nothing  more,  but  will  be  enforced  by  the  court  between 
those  agreeing  to  it,  the  same  as  all  contracts  are  enforced.^  Even 
after  a  foreclosure  decree  has  been  entered,  persons,  who  were  not 
parties  to  the  suit,  but  who  had  made  an  agreement  with  the  receiver, 
relative  to  the  abandonment  of  a  strip  of  street  railway  and  the  fran- 
chise therefor,  which  agreement  had  been  confirmed  by  the  city  and 
carried  out,  may  file  an  independent  bill  in  equity  to  have  the  decree 
modified.^  The  decree  confirming  a  master's  report  as  to  distribution 
is  final  and  cannot  be  disturbed  after  the  close  of  the  term.^  But  even 
though  the  term  of  court  at  which  an  order  of  sale  in  a  foreclosure  suit 
was  made  has  ended,  the  court  may  suspend  the  same  on  motion  of  an 
intervening  creditor,  especially  where  the  title  to  a  part  of  the  property 
is  in  litigation.^  The  court  sometimes  reserves  the  right,  in  the  decree 
itself,  to  modify  such  decree.^     After  a  decree  of  foreclosure  sale  has 


during  the  receivership  by  operation 
by  a  third  party  belong  to  the  mort- 
gagee, even  though  he  opposed  such 
operation.  A  deficiency  judgment  is 
not  necessary  to  entitle  the  mortgagee 
to  such.  Bovee  v.  Continental  Wire 
Co.,  125  Fed.  Rep.  740  (1903).  On 
the  subject  of  collecting  a  deficiency, 
see  also  §  850,  infra. 

1  Dudley  v.  Congregation,  etc.  St. 
Francis,  138  N.  Y.  451   (1893). 

2  Parties  who  have  withdrawn  their 
answer  and  consented  to  a  decree  can- 
not afterwards  ask  to  have  proceed- 
ings on  the  decree  suspended.  If  the 
sale  by  consent  is  suspended  on  cer- 
tain conditions,  and  the  conditions  are 
not  complied  with,  the  sale  may  go  on 
under  the  consent.  Anderson  v.  Jack- 
sonville, etc.  R.  R.,  2  Woods,  628 
(1873) ;  s.  c,  1  Fed.  Cas.  842.  A  de- 
cree by  consent  is  binding  on  those 
who  consent  thereto  or  acquiesce 
therein  during  a  long  time  while  par- 
ties are  acting  on  the  decree.  Having 
been  executed  it  will  not  easily .  be 
disturbed.  Vermont,  etc.  R.  R.  i'. 
Vermont,  etc.  R.  R.,  50  Vt.  500, 
557,  558  (1877).  An  appeal  lies 
from  a  decree  entered  by  consent, 
but  errors  which  the  consent  has 
waived  will  not  be  considered.  Pa- 
cific R.  R.  V.  Ketchum,  101  U.  S.  289 


(1879).  "In  the  absence  of  any  real 
adjudication  by  the  court,  and  by 
virtue  of  a  consent  decree,  to  which 
they  [bondholders]  were  not  parties, 
to  have  the  property  in  which  they 
are  interested  disposed  of,  .  .  .  would 
seem  to  me  not  at  all  in  accordance 
with  the  principles  of  equity."  Hence 
the  court  refused  to  order  a  sale  pend- 
ing an  appeal  bj^  bondholders.  Farm- 
ers' L.  &  T.  Co.  V.  Central  R.  R.,  4 
Dill.  533  (1877);  s.  c,  8  Fed.  Cas. 
1037.  A  foreclosure  suit  may  be  heard 
and  decided  outside  of  the  district  in 
which  it  is  pending,  but  within  the 
circuit,  by  consent  of  the  parties. 
Continental,  etc.  Co.  v.  Toledo,  etc. 
R.  R.,  99  Fed.  Rep.  171  (1900). 

'  Thompson  r.  Schenectady  Rv.,  119 
Fed.  Rep.  634  (1903). 

*  See  §  881,  infra. 

5  United  States,  etc.  T.  Co.  v.  Young, 
46  Tex.  Civ.  App.  117  (1907). 

« See  §  850,  infra.  Although  the 
court  reserves  the  right  to  modify  the 
decree,  yet  seven  years'  delay  by  a 
junior  mortgagee  in  regard  to  ita 
rights  is  a  bar  to  a  change  in  the 
decree.  Simmons  v.  Burlington,  etc. 
Ry.,  159  U.  S.  278  (1895).  A  final 
decree  in  a  foreclosure  suit,  not  ap- 
pealed from,  may,  so  far  as  it  awards 
priority    to    some    of    the    bonds    aa 
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been  entered,  another  judge  will  not  grant  a  motion  of  the  trustee  to 
discontinue  the  suit  as  against  the  objection  of  bondholders.^  Where 
the  first  mortgagee  forecloses  and  the  proceeds  are  insufficient  to  pay  his 
debt,  a  second  mortgagee  who  is  made  a  party  defendant  is  not  entitled 
to  costs.^ 

An  appeal  lies  from  a  decree  which  fixes  the  amount  due  and  which 
orders  a  sale  if  such  amount  is  not  paid  within  a  specified  time.^  But 
a  decree  is  not  final  and  appealable  if  it  lacks  any  of  these  elements.^ 
An  appeal  lies  from  the  final  decree  confirming  the  sale.^  A  purchaser 
may  appeal  from  an  order  refusing  to  confirm  the  sale.^  A  purchaser 
at  foreclosure  sale  may  also  appeal  from  orders  entered  subsequent  to 
his  purchase  and  affecting  him.^  As  a  rule  bondholders  cannot  prose- 
cute an  appeal,  the  trustee  not  considering  an  appeal  to   be  advis- 


against  others,  be  subsequently  modi- 
fied to  conform  to  a  decision  of  the 
supreme  court  of  the  United  States  in 
another  case,  and  holding  differently 
as  to  such  priority.  The  second  case 
was  for  the  sole  purpose  of  determin- 
ing what  bonds  were  legal.  Moran 
V.  Hagerman,  64  Fed.  Rep.  499  (1894). 
The  court  may  modify  the  final  decree 
as  to  paying  taxes  and  as  to  allowing 
payment  to  be  made  in  receiver's  cer- 
tificates. Farmers'  L.  &  T.  Co.  v.  Ore- 
gon Pae.  R.  R.,  28  Oreg.  44  (1895). 

^  Central,  etc.  Co.  v.  United  States, 
etc.   Co.,    113    Fed.   Rep.   587    (1901). 

2  Re  Clayton,  etc.  Co.,  90  L.  T.  Rep. 
283     (1904).     See     also    §  879,    infra. 

3  First  Nat.  Bank  v.  Shedd,  121  U.  S. 
74  (1887),  where  the  decree  left  open 
for  future  decision  the  question  of 
priority  of  liens ;  Chicago,  etc.  R.  R. 
V.  Fosdick,  106  U.  S.  47  (1882); 
Hinckley  v.  Gilman,  etc.  R.  R.,  94 
U.  S.  467  (1876),  where  a  receiver  ap- 
pealed from  a  decree  specifying  the 
amount  of  money  he  must  pay  on  the 
settlement  of  his  accounts ;  Milwau- 
kee, etc.  R.  R.  V.  Soutter,  2  Wall.  440 
(1864) ;  Blossom  v.  Milwaukee,  etc. 
R.  R.,  1  Wall.  655  (1863),  where  the  ap- 
peal was  by  the  bidder  at  the  sale ; 
Bronson  v.  Railroad  Co.,  2  Black,  524 
(1862).  A  decree  for  costs  to  a  bond- 
holder who  sues  in  behalf  of  himself 
and  others  is  final  and  appealable. 
Trustees  v.  Greenough,  105  U.  S.  527 
(1881);  Cowdrey  v  Galveston,  etc. 
p.  R.,  93  U.  S.  352  (1876).  As  regards 
the  beginning  of  the  time  from  which 


the  right  to  appeal  runs,  the  date  of  the 
decree  for  a  sale  governs,  and  not  the 
date  when  the  commissioner  executes 
the  decree.  Duncan  v.  Atlantic,  etc. 
R.  R.,  88  Fed.  Rep.  840  (1880).  A 
decree  of  foreclosure  and  sale  is  not  a 
final  decree  where  it  leaves  undeter- 
mined the  amount  of  the  claims.  Den- 
ison,  etc.  Ry.  v.  Ranney-Alton,  etc.  Co., 
104  Fed.  Rep.  595  (1900). 

4  Railroad  Co.  v.  Swasey,  23  Wall. 
405  (1874),  where  the  amount  was  not 
fixed  nor  the  property  defined.  So  also 
in  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S. 
429  (1882) ;  Parsons  v.  Robinson,  122 
U.  S.  112  (1887);  Burlington,  etc. 
Ry.  V.  Simmons,  123  U.  S.  52  (1887). 
A  decree  upon  an  intervening  petition 
of  a  claimant  of  rolling-stock  is  not 
a  final  decree.  McGourkev  v.  Toledo, 
etc.  Ry.,  146  U.  S.  536  (1892). 

5  Sage  V.  Raih-oad  Co.,  96  U.  S. 
712  (1877). 

6  Magann  v.  Segal,  92  Fed.  Rep.  252 
(1899). 

'  Kneeland  v.  American  L.  &  T.  Co., 
136  U.  S.  89  (1890) ;  Blossom  v.  Mil- 
waukee, etc.  R.  R.,  1  Wall.  655  (1863). 
The  purchaser  may  appeal  from  sub- 
sequent adjudications  that  he  pay  cer- 
tain claims.  Louisville,  etc.  R.  R.  v. 
Wilson,  138  U.  S.  501  (1891).  A  pur- 
chaser at  foreclosure  sale  who  pur- 
chases under  an  order  providing  that 
prior  claims  thereafter  to  be  determined 
shall  be  paid  by  him  cannot  appeal 
from  such  subsequent  adjudications. 
Central  T.  Co.  v.  Grant,  etc.  Works, 
135  U.  S.  207  (1890). 
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able.^  All  parties  who  will  be  affected  by  a  reversal  of  the  decree  are 
necessary  parties  to  the  appeal.^  A  foreclosure  decree  of  sale  may 
be  reversed,  even  though  a  sale  has  taken  place  and  been  confirmed.^ 
Where,  after  the  confirmation  of  the  sale,  an  appeal  is  taken,  the 
purchaser  being  made  a  party  and  the  judgment  is  reversed  and  the 
sale  set  aside,  the  purchaser  is  liable  for  the  value  of  the  property 
less  the  amount  of  prior  liens  which  have  been  paid  by  him,  it 
being  shown  that  he  has  entirely  destroyed  the  value  of  the  property 
pending  the  appeal.^ 

Wliere  on  appeal  a  foreclosure  decree  is  reversed,  the  foreclosure  sale 
that  has  taken  place  in  the  meantime  is  thereby  nullified,  and  restitu- 
tion of  the  property  will  be  ordered  upon  repayment  of  the  purchase 
price. ^  Where  an  appeal  is  taken  from  the  foreclosure  decree  without 
supersedeas,  and  the  decree  is  reversed,  and  the  purchaser  is  required 


'  See  §  817,  supra.  The  mere  fact 
that  a  stockholder  and  bondholder 
has  asked  an  investigation  as  to  the  le- 
gality of  the  issue  of  certain  stocks  and 
bonds  does  not  entitle  him  to  appeal 
from  the  decree  of  foreclosure,  he 
not  being  an  intervenor.  Reid  v. 
Judges  of  Circuit  Court,  175  Fed.  Rep. 
774  (1909). 

2  On  an  appeal  by  an  intervening 
bondholder  and  stockholder  to  set 
aside  a  confirmation  of  the  sale,  the 
purchaser  as  well  as  the  mortgagor  are 
necessary  parties.  Davis  v.  Mercantile 
Trust  Co.,  152  U.  S.  590  (1894).  In  an 
appeal  from  a  decree  giving  priority 
to  a  claim,  the  receiver  and  all  sub- 
ordinate creditors  who  were  parties  to 
the  suit  are  necessary  parties  to  the 
appeal.  Illinois,  etc.  Bank  ;;.  Kil- 
bourne,  76  Fed.  Rep.  883  (1896).  In 
an  appeal  from  an  order  giving  pri- 
ority to  certain  claims  over  the  mort- 
gage, the  insolvent  railroad  company 
is  a  necessary  party.  Farmers'  L.  &  T. 
Co.  V.  Longworth,  76  Fed.  Rep.  609 
(1896).  In  an  appeal  from  the  fore- 
closure decree,  there  being  nothing 
left  for  the  stockholders,  the  corpora- 
tion need  not  be  joined.  Mercantile 
Trust  Co.  V.  Kanawha,  etc.  Ry.,  58  Fed. 
Rep.  6  (1893).  On  an  appeal  from  a 
decree  determining  the  priority  of  one 
security  over  another,  the  junior  mort- 
gagee may  contest  the  decision  below, 
even  though  such  junior  mortgagee 
had  accepted  its  share  of  the  proceeds 
in  accordance  with  the  decree  below. 

3186 


Hinchman  v.  Point,  etc.  Ry.,  14  Wash. 
349  (1896).  On  an  appeal  from  the 
decree  of  distribution  the  insolvent 
corporation  is  not  a  necessary  partj'^ ; 
neither  are  the  holders  of  receiver's 
certificates,  if  the  receiver  himself  is 
a  partv.  Galveston,  etc.  Ry.  t'.  House, 
102  Fed.  Rep.  112  (1900). 

'  Grape  Creek  Coal  Co.  v.  Farmers' 
L.  &  T.  Co.,  63  Fed.  Rep.  891  (1894). 

*  Central  Trust  Co.  i-.  Hubinger,  87 
Fed.  Rep.  3  (1898).  Where  an  appeal 
is  taken  from  a  foreclosure  decree  and 
sale  of  a  street  railway  and  the  upper 
court  sets  aside  the  sale,  but  in  the 
meantime  the  purchaser  at  the  fore- 
closure sale  has  abandoned  the  fran- 
chise and  dismantled  part  of  the  prop- 
ertj^  and  relocated  other  parts  so  that 
it  is  impossible  to  return  the  property, 
the  trustees  of  the  mortgage  may  hold 
him  liable  in  damages  for  the  actual 
value  of  the  property  at  the  time  of 
the  sale  less  the  amount  realized  from 
such  foreclosure  sale.  Hubinger  v. 
Central  T.  Co.,  etc.,  94  Fed.  Rep.  788 
(1899).  In  this  case  the  foreclosure 
proceedings  were  in  the  state  court, 
but  the  suit  at  law  mentioned  above 
was  in  the  federal  court. 

5  Where  a  part  of  the  bonds  were 
held  to  be  good,  a  resale  A\ill  be  or- 
dered, and  an  equitable  distribution  of 
the  proceeds  made.  Robinson  r.  Ala- 
bama, etc.  Mfg.  Co.,  67  Fed.  Rep.  189 
(1894).  Cf.  Manhattan  T.  Co.  v. 
Seattle,  etc.  Co.,  19  Wash.  493  (1898). 
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to  pay  a  further  sum,  which  he  does,  the  mortgagor  cannot  then  institute 
a  suit  to  set  the  sale  aside. ^  Even  though  a  foreclosure  sale  is  set  aside 
on  appeal,  yet  where  the  purchaser  is  the  mortgagee  he  need  account 
only  for  the  profits  made,  if  there  has  been  no  wilful  mismanagement, 
and  such  profits  should  be  applied  to  any  deficiency  judgment  that 
may  exist.^  Where,  after  foreclosure,  the  decree  is  reversed,  the  court 
may  order  a  resale.^  Even  though  interest  on  preferred  claims  is  al- 
lowed improperly  by  the  referee  and  is  confirmed  by  the  court,  yet  if 
only  a  portion  of  the  creditors  filed  exceptions  and  prosecuted  the 
appeal,  the  creditors  not  appealing  are  not  entitled  to  the  benefits  of 
the  appeal.^  The  damages  payable  on  the  supersedeas  bond,  where 
the  appeal  fails,  are  only  those  which  result  from  the  delay  in  selling.^ 
The  lower  court  cannot  modify  a  foreclosure  decree  after  it  has  been 
affirmed  by  the  upper  court. ^ 

§  850.  Sales  —  Remedies  against  the  purchaser  —  Redemption  — 
Tender  of  interest  due  —  Distribution.  —  The  time  of  the  sale  is 
within  the  discretion  of  the  court. ^  This  discretion  is  very  broad, 
and  the  court  has  power  to  delay  the  sale  to  such  a  time  as  seems  best 
for  all  interests.^    The  marshal  or  person  who  makes  the  sale  may  ad- 


1  Grape  Creek  Coal  Co.  v.  Farmers' 
L.  &  T.  Co.,  80  Fed.  Rep.  200  (1897). 

2  Robinson  v.  Alabama,  etc.  Co.,  89 
Fed.  Rep.  218  (1898).  Where  tlie  bond- 
holders purchase  the  property  at  fore- 
closure sale  and  afterwards  the  decree 
of  foreclosure  is  reversed  on  appeal 
and  then  a  second  foreclosure  sale 
takes  place,  and  the  bondholders  pur- 
chase again  and  a  deficiency  judgment 
is  entered,  the  profits  realized  by  the 
bondholders  between  the  time  of  the 
first  sale  and  the  second  sale  will  be 
applied  on  the  deficiency  judgment 
the  bondholders  having  had  posses- 
sion during  the  whole  time.  Huguley 
Mfg.  Co.  V.  Galeton  Cotton  Mills,  94 
Fed.  Rep.  269  (1899). 

'  Alabama,  etc.  Mfg.  Co.  v.  Robin- 
son, 72  Fed.  Rep.  708  (1896). 

^  People,  etc.  v.  American,  etc.  Co., 
70  N.  Y.  App.  Div.  579  (1902) ;  aft"d, 
172  N.  Y.  371.  Where  a  suit  is 
brought  by  creditors  to  invalidate 
mortgage  bonds  and  such  suit  fails, 
but  an  appeal  is  taken  by  a  part  of 
such  creditors  and  the  decision  re- 
versed, only  those  creditors  who  ap- 
pealed are  entitled  to  have  their 
claims  paid  in  priority  to  the  bonds. 
Manhattan  Trust  Co.  v.  Seattle,  etc. 


Co.,  19  Wash.  493  (1898).  See  also 
§§  848  {k)  and  735,  supra. 

^  Super\asors  v.  Kennicott,  103  U.  S. 
554  (1880).  See  also  Jerome  v.  McCar- 
ter,  21  Wall.  17  (1874).  The  bond  may 
be  approved  at  any  time  during  or 
after  the  term  when  the  final  decree 
was  made.  Sage  v.  Railroad  Co.,  96 
U.  S.  712  (1877). 

«  Continental,  etc.  Co.  v.  Toledo,  etc. 
R.  R.,  99  Fed.  Rep.  171  (1900). 

^  Chicago,  etc.  R.  R.  v.  Fosdiek,  106 
U.  S.  47  (1882).  The  court  may  order 
the  sale  to  take  place  in  four  months 
if  payment  is  not  made.  This  is  not 
unreasonably  short.  Columbia,  etc.  T. 
Co.  V.  Kentucky,  etc.  Ry.,  60  Fed.  Rep. 
794  (1894).  The  court  may  have  the 
foreclosure  sale  of  a  part  of  a  railway 
system  take  place  at  the  same  time  as 
the  foreclosure  sale  of  the  entire  sys- 
tem. Morton ,  etc.  Co.  v.  Metropolitan, 
etc.  Ry.,  179  Fed.  Rep.  1010  (1910) ; 
s.  c,  193  Fed.  Rep.  44. 

^  Where  the  arrears  of  interest, 
costs,  etc.,  will  probably  be  paid 
within  eighteen  months,  the  court  will 
stay  the  sale  in  order  to  give  the  com- 
pany an  opportunitj^  to  pay.  Ameri- 
can L.  &  T.  Co.  V.  Union  Depot  Co., 
80  Fed.  Rep.  36  (1897).     Even  though 
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journ  it  in  order  to  enable  the  mortgagor  to  pay  the  debt,  or  for  any 


the  foreclosing  trustee  desires  to  have 
the  sale  postponed  owing  to  general 
business  depression,  yet  the  court,  at 
the  instance  of  a  bondholder,  may  or- 
der an  immediate  sale.  Thomas  v.  San 
Diego  College  Co.,  Ill  Cal.  358  (1896). 
The  court  may  order  a  sale  be'fore  fix- 
ing all  priorities  or  settling  the  valid- 
ity and  place  of  any  particular  lien. 
Compton  V.  Jesup,  68  Fed.  Rep.  263, 
289  (1895).  The  court  will  not  order 
an  immediate  sale  by  the  receiver 
where  the  purpose  of  the  receivership 
was  to  complete  a  railroad  and  save 
certain  subsidies  and  that  purpose  has 
not  yet  been  accomplished.  Bibber- 
White  Co.  V.  White  River,  etc.  R.  R., 
110  Fed.  Rep.  472  (1901).  The  court 
has  power,  without  notice  to  the  mort- 
gagor, to  enter  an  order  adjourning 
the  sale.  Old  Colony  T.  Co.  v.  Great, 
etc.  Co.,  181  Mass.  413  (1902).  It  is 
no  defense  to  foreclosure  that  the 
property  —  shares  of  stock  —  is  unduly 
depressed  and  will  soon  be  worth 
more,  and  that  parties  in  interest  are 
depressing  it  in  order  to  buy  the  stock 
for  a  rival  company.  Toler  v.  East 
Tennessee,  etc.  Ry.,'67  Fed.  Rep.  168 
(1894).  The  court  may  confirm  a  sale 
although  it  is  made  at  a  later  time 
than  that  specified  in  the  decree. 
Farmers'  L.  &  T.  Co.  v.  Oregon  Pac. 
Ry.,  28  Oreg.  44  (1895).  The  court 
will  delay  the  sale  of  a  railroad  a  rea- 
sonable time  in  order  to  await  better 
times,  but  will  not  wait  for  a  prosper- 
ous state  of  earnings.  Duncan  i'.  At- 
lantic, etc.  R.  R.,  88  Fed.  Rep.  840 
(1880).  Although  the  court  has  power, 
during  the  foreclosure  proceedings,  to 
order  the  sale  to  be  made  at  once,  yet 
where  the  final  decree  may  not  require 
a  sale,  and  the  validity  of  some  of  the 
bonds  and  mortgage  is  disputed,  such 
sale  will  not  be  ordered.  Pennsylva- 
nia R.  R.  V.  Allegheny,  etc.  R.  R.,  42 
Fed.  Rep.  82  (1890).  The  court  may 
suspend  the  execution  of  an  interlocu- 
tory order  that  the  property  be  sold, 
the  object  being  to  enable  the  parties 
to  reorganize  if  possible.  There  can 
be  no  appeal  from  this.  Washington, 
etc.  R.  R.  V.  Southern,  etc.  R.  R.,  55 
Md.  1.53  (1880).     Persons  who  are  not 


parties  to  the  foreclosure  suit  cannot 
obtain  a  stay  of  the  sale  unless  they 
are  quasi-parties,  such  as  creditors  or 
bondholders  whose  trustee  is  a  party. 
Anderson  v.  Jacksonville,  etc.  R.  R.,  2 
Woods,  628  (1873) ;  s.  c,  1  Fed.  Cas. 
842.  Where  an  appeal  is  pending  on 
a  foreclosure,  and  the  trustee  deems  it 
best  not  to  sell  during  such  appeal, 
the  court  will  not,  on  the  application 
of  a  bondholder,  order  the  trustee  to 
proceed  to  a  sale.  Farmers'  L.  &  T. 
Co.  I'.  Central  R!  R.,  4  DiU.  533 
(1877) ;  s.  c,  8  Fed.  Cas.  1037.  Dur- 
ing foreclosure  proceedings  the  court 
will  not  order  a  private  sale  of  land 
subject  to  the  mortgage,  but  not  used 
for  railroad  purposes.  Bound  v.  South 
Carolina  Ry.,  46  Fed.  Rep.  315  (1891). 
Although  in  a  foreclosure  suit  by  a 
trustee  the  court  allowed  certain  bond- 
holders to  come  in  and  contest  other 
liens,  yet  the  court  may  order  the  sale 
of  the  property  at  once  and  hold  the 
proceeds  to  await  such  contest.  First 
Nat.  Bank  v.  Shedd,  121  U.  S.  74 
(1887).  The  court  has  power  to  post- 
pone a  sale  where  an  appeal  is  pend- 
ing from  the  foreclosure  decree  set- 
tling the  priority  of  liens,  even  though 
such  appeal  is  without  a  supersedeas. 
The  postponement  is  granted  because 
the  result  of  the  appeal  might  be  dis- 
astrous to  the  purchaser,  or,  if  the  sale 
were  incapable  of  being  rescinded, 
would  render  nugatory  a  decision  on 
the  appeal.  Bound  v.  South  Carolina 
Ry.,  55  Fed.  Rep.  186  (1893).  A  court 
will  refuse  to  order  a  sale  of  the  prop- 
erty, although  there  has  been  a  default 
in  interest,  where  the  income  has  been 
applied  to  improvements  at  the  re- 
quest of  most  of  the  bondholders,  and 
the  prospects  are  that  the  propertj'^ 
will  soon  prosper;  but  the  court  will 
order  a  part  of  the  income  to  be  ap- 
plied to  past-due  coupons.  William- 
son t'.  New  Albany,  etc.  R.  R.,  1  Biss. 
198  (1857);  s.  c,  30  Fed.  Cas.  12. 
Individual  bondholders  cannot  compel 
the  trustee  to  proceed  to  sell  after 
foreclosure  has  been  decreed.  Farmers' 
L.  &  T.  Co.  V.  Central  R.  R.,  4  Dill. 
533  (1877) ;   s.  c,  8  Fed.  Cas.  1037. 
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other  good  cause  shown. ^  The  court  will  not  delay  a  sale  on  the  ground 
that  the  property  is  worked  in  unison  with  various  other  similar  prop- 
erties, and  that  an  immediate  sale  would  work  great  harm  to  all  inter- 
ests.^ If  a  sale  is  made  by  the  trustee  without  judicial  proceedings  at 
substantially  the  hour  as  advertised,  this  is  sufficient,  no  objection  to 
the  delay  having  been  made  at  the  time.^  Where  the  master  is  authorized 
to  fix  the  time  of  sale  he  may  also  fix  the  place  of  sale.*  Even  though 
by  the  decree  the  sale  is  to  be  ten  days  after  default,  yet,  if  the  sale 
does  not  actually  take  place  for  two  and  a  half  months,  it  is  legal,  es- 
pecially where  six  months  were  given  to  redeem.^  The  court  may  order 
the  sale  to  be  made  by  a  special  commissioner.^  One  of  the  directors 
may  be  the  auctioneer  of  the  property.^  The  sale  on  foreclosure  of  a 
mortgage  is  a  public  sale,  but  a  sale  by  a  receiver  on  dissolution  or  wind- 
ing-up proceedings  may  be  private,  if  the  court  so  orders.^ 

The  purchaser  is  generally  required  to  make  a  substantial  deposit 
as  a  part  payment  at  the  time  of  the  sale.^    The  mortgagee  or  bond- 


1  Blossom  V.  Railroad  Co.,  3  Wall. 
196  (1865).  For  the  form  of  an  order 
of  the  court  postponing  a  sale,  see 
Duncan  v.  Atlantic,  etc.  R.  R.,  4 
Hughes,  128  (1882).  A  receiver  has 
discretion  whether  to  adjourn  the  sale  or 
not.  Bethlehem  Iron  Co.  v.  Philadel- 
phia, etc.  Ry.,  49  N.  J.  Eq.  356  (1892). 

2  Gay  V.  Hudson  River,  etc.  Co.,  184 
Fed.  Rep.  689  (1911).  The  court  will 
adjourn  the  foreclosure  sale  to  enable  a 
proposed  reorganized  company  to  ob- 
tain the  approval  of  the  Public  Service 
Commission  to  the  issue  of  securities. 
Guaranty  T.  Co.  v.  Metropolitan,  etc. 
Ry.,  180  Fed.  Rep.  637  (1910). 

5  Etna,  etc.  Co.  v.  Marting,  etc.  Co., 
127  Fed.  Rep.  32  (1904). 

*  Old  Colony  T.  Co.  v.  Great,  etc. 
Co.,  181  Mass.  413  (1902). 

^  WeUs  V.  Northern  T.  Co.,  195  111. 
288  (1902). 

^  Rumsey  v.  People's  Ry.,  154  AIo. 
215  (1899). 

'  Dupuy  V.  Delaware  Ins.  Co.,  63 
Fed.  Rep.  680  (1894),  a  case  where 
the  director  agreed  also  to  loan  the 
price  bid.  The  court  may  order  a  sale 
by  the  receiver,  although  the  statutes 
prescribe  that  such  a  sale  shall  be 
made  by  the  register  of  the  court. 
Rome,  etc.  R.  R.  r.  Sibert,  97  Ala.  393 
(1893).  The  court  may  have  the  sale 
made  by  the  sheriff  instead  of  by  a 
commissioner.     Ellis    v.    Vernon,    etc. 


Co.,  86  Tex.  109  (1893).  A  court  sell- 
ing property  through  a  receiver  fin 
foreclosure  need  not  follow  a  statute 
requiring  property  to  be  sold  by  the 
sheriff.  Farmers',  etc.  Bank  v.  Waco, 
etc.  Co.,  36  S.  W.  Rep.  131  (Tex. 
1896).  A  court  may  appoint  an  officer 
or  a  stockholder  as  auctioneer  to  sell 
the  corporate  property.  Friedrichs  v. 
Friedj-ichs,  etc.,  126  La.  689  (1910). 
A  purchaser  of  stock  at  auction  sale 
may  enforce  the  contract  where  the 
auctioneer  declared  the  property  sold. 
Meyer  v.  Redmond,  141  N.  Y.  App. 
Div.  123  (1910). 

*  Rogers  v.  Rogers,  etc.  Co.,  62  N.  J. 
Eq.  Ill  (1901).  See  s.  c,  49  Atl.  Rep. 
833.  A  private  sale  of  the  property  by 
a  receiver  at  a  small  price,  made  "with- 
out authority  of  the  court,  will  be  set 
aside  at  the  instance  of  the  corpora- 
tion or  of  the  majority  stockholders. 
So.  Baltimore,  etc.  Co.  v.  Kirby,  89 
Md.  52  (1899).     See  also  §  872,  infra. 

^  The  cou^t  may  require  a  deposit  of 
$50,000  within  twenty-four  hours  be- 
fore the  sale.  Provident,  etc.  Co.  v. 
Camden,  etc.  Ry.,  177  Fed.  Rep.  854 
(1910).  Proposed  bidders  at  a  rail- 
road foreclosure  sale  may  reasonably 
be  required  to  make  a  deposit  before 
bidding  but  should  not  be  required  to 
make  it  twenty-four  hours  before  bid- 
ding, and  the  deposit  may  be  in  bonds 
secured      by      the      mortgage.     Real 
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holders  or  a  stockholder  may  purchase  at  the  sale/  but  a  director,  as  a 
rule,  cannot.-  The  trustee  may  purchase  for  the  bondholders,^  but  not 
generally  for  himself.^     The  receiver  may  be  interested  in  the  property 


Estate,  etc.  Co.  v.  Wilmington,  etc. 
Ry.,  77  Atl.  Rep.  828  (Del.  1910). 
If  the  railroad  is  a  large  and  valu- 
able one,  the  purchaser  is  generally  re- 
quired to  make  a  deposit  of  $50,000. 
Turner  v.  Indianapolis,  etc.  R.  R.,  8 
Biss.  380  (1878) ;    s.  c,  24  Fed.  Cas. 

367.  Any  application  to  reduce  the 
amount  of  cash  to  be  paid  at  the  sale 
must  be  made  a  reasonable  time  be- 
fore the  sale.  Duncan  v.  Atlantic,  etc. 
R.  R.,  88  Fed.  Rep.  840  (1880). 

'  See  §  886,  infra.  It  seems  that  a 
mortgagee  may  purchase  at  a  fore- 
closure sale.  Easton  v.  German  Am. 
Bank,  127  U.  S.  532  (1888).  At  a 
public  judicial  sale  either  party,  as  a 
rule,  mav  bid.  Pewabic  Min.  Co.  v. 
Mason,  i45  U.  S.  349  (1892).  A  per- 
son may  purchase  at  foreclosure,  even 
though  he  represents  the  stockholders, 
and  even  though  the  intention  may  be 
to  organize  a  new  company  to  con- 
tinue an  illegal  combination  in  trade. 
Olmstead  v.  Distilling,  etc.  Co.,  73  Fed. 
Rep.  44  (1895).  The  attorney  for  the 
foreclosing  trustee  is  disqualified  from 
purchasing  for  himself  and  others.  A 
bondholder  may  set  the  sale  aside 
within  a  reasonable  time.  Kreitzer  v. 
Crovatt,  94  Ga.  694  (1894).  Even 
though  the  owner  of  a  majority  of  the 
mortgaged  bonds  of  the  corporation 
owns  also  a  majority  of  the  stock,  yet 
he  may  purchase  the  property  at  fore- 
closure sale,  and  minority  stockhold- 
ers cannot  hold  him  liable  as  a  trus- 
tee. MacArdell  v.  Olcott,  104  N.  Y. 
App.  Div.  263  (1905) ;  aff'd,  189  N.  Y. 

368.  Where  the  purchaser  at  foreclos- 
ure sale  purchased  for  the  benefit  of 

.  stockholders  who  advance  the  money 
for  that  purpose,  a  subsequent  sale  of 
his  stock  by  one  of  the  stockholders 
who  advanced  the  money  carries  his 
interest  in  the  property  so  purchased. 
Riordan  ;'.  Schlicher,  146  Ala.  615 
(1906).  The  fact  that  on  foreclosure 
sale  the  stockholders  purchased,  and 
that  this  was  agreed  upon  in  advance, 
does  not  enable  a  corporate  creditor  to 
have  the  sale  set  aside,  he  not  having 


made  any  offer  to  refund  the  purchase 
price.  Boyes  v.  Turk  Mining  Co.,  65 
Wash.  515  (1910).  Even  though  a  cor- 
poration, when  it  pledges  or  mortgages 
its  mortgage  bonds,  gives  an  option  to 
the  mortgagee  to  purchase  the  bonds, 
such  option  cannot  be  enforced,  because 
a  mortgagee  is  not  allowed  at  the  time 
of  making  a  loan  to  contract  for  the 
purchase  of  mortgaged  property.  The 
rule  is  different  where  a  day  or  more 
intervenes  between  the  two  contracts. 
Samuel  v.  Jarrah,  etc.  Corp.  Ltd., 
[1904]  A.  C.  323.     See  also  §  479,  supra. 

2  See  §  653,  supra.  A  loan  by  some 
of  the  directors  to  the  corporation 
secured  by  mortgage  is  voidable  but 
not  void,  where  a  majority  of  the  di- 
rectors voting  for  the  loan  were  not 
interested  in  it,  even  though  the  loan 
was  made  to  a  person  who  was  a  mere 
figurehead,  and  the  purpose  of  the 
directors  making  the  loan  was  to  fore- 
close the  property  and  buy  it  in,  inas- 
much as  the  directors  could  only  pur- 
chase at  public  sale  under  a  decree  of 
foreclosure  the  same  as  other  stock- 
holders or  third  persons.  Schnittger  v. 
Old  Home,  etc.  Co.,  144  Cal.  603  (1904). 

'  See  §  885,  infra.  Where  a  trust 
deed  authorized  the  trustee  upon  de- 
fault to  sell  the  pledged  bonds  at  public 
or  private  sale  and  to  become  purchaser 
itself,  the  pledgee  may  purchase  for 
itself,  even  though  it  is  also  trustee  in  a 
subsequent  trust  deed.  Shepard,  etc. 
Co.  ('.  Hurd,  128  N.  Y.  App.  Div. 
28  (1908) ;   aff'd,  198  N.  Y.  624. 

*  Whore  the  trustee  sells  under  the 
power  of  sale  and  buys  the  property 
himself,  he  having  purchased  the  debt 
secured  by  a  trust  mortgage,  the  per- 
son owning  the  debt,  and  who  knew 
nothing  about  the  sale  may  have  the 
sale  set  aside.  Cheney  v.  Murto,  17 
Colo.  App.  149  (1902).  A  purchase  by 
the  trustee  himself  at  the  sale  is  void- 
able and  not  void ;  and  where  the  pur- 
chaser is  a  corporation  in  which  the 
trustee  is  a  director,  the  sale  will  not 
be  disturbed  if  the  price  paid  was  a 
fair   one,    even   though   the   sale   was 
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sold  at  public  auction  by  himself,  if  in  good  faith.^     The  franchises 
and  property  of  a  railroad  may  be  purchased  by  an  individual  on  fore- 


under  the  power  of  sale  without  a 
foreclosure,  and  even  though  the  pur- 
chaser was  a  creditor  secured  by  the 
mortgage.  Moreover,  in  order  to  set 
aside  such  a  claim  some  injury  to  the 
mortgagor  must  be  shown.  Copsey  v. 
Sacramento  Bank,  133  Cal.  659,  663 
(1901).  Under  the  New  Hampshire 
statutes,  when  a  corporation  is  wound 
up  under  insolvency  proceedings,  all 
claims  are  allowed  as  of  the  same 
date,  interest  being  added  for  those 
past  due,  and  a  rebate  of  interest  made 
on  those  not  yet  due.  An  assignee  in 
insolvency  cannot  agree  that  a  trus- 
tee to  whom  the  corporation  pledged 
mortgages  as  security  for  debentures 
shall  purchase  such  securities  at  a 
price  named.  Bank  Com'rs  v.  New 
Hampshire,  etc.  Co.,  69  N.  H.  621 
(1899).  Where  the  trustee  sells  at 
public  sale,  a  corporation  which  owns 
the  debt  may  purchase,  especially 
where  the  trust  agreement  allowed  the 
holder  of  the  debt  to  purchase.  The 
purchase  is  not  invalid,  even  though 
the  trustees  were  stockholders  and  di- 
rectors in  the  corporation  which  pur- 
chased. Herbert  Kraft  Co.  v.  Bryan, 
140  Cal.  73  (1903).  A  person  holding 
second-mortgage  bonds  in  trust  for 
another  may  purchase  for  himself  at  a 
foreclosure  sale  under  the  first  mort- 
gage. Yuengling  v.  Betz,  120  N.  Y. 
App.  Div.  709  (1907).  The  trustee 
cannot  purchase  for  himself  at  the 
foreclosure  sale.  Thus,  where  a  bank 
cashier  was  one  of  the  trustees,  and 
the  bank  held  some  of  the  bonds,  and 
the  bank  bought  in  the  property  and 
resold  it  at  a  profit,  the  other  bond- 
holders compelled  the  bank  to  account 
for  the  profit.  People  v.  Merchants' 
Bank,  3.5  Hun,  97  (1885). 

1  Wagner  v.  Swift's,  etc.  Works,  26 
S.  W.  Rep.  720  (Ky.  1894).  A  person 
appointed  on  the  sale  of  the  corporate 
property  to  sell  stock  received  in  pay- 
ment therefor,  cannot  sell  to  himself, 
neither  can  he  subsequently  purchase 
from  one  to  whom  he  has  sold  such 
stock.  Wing  &  Evans  v.  Hartupee,  122 
Fed.  Rep.  897  (1903).  A  receiver  is 
personally   liable  for   loss   due   to   his 


negligence  in  wasting  the  assets  and 
selling  the  property  at  an  inadequate 
price,  especially  where  he  was  inter- 
ested in  the  purchase,  and  the  sale  was 
not  at  public  sale,  but  on  offer  ac- 
cepted by  the  court,  and  the  receiver 
will  not  be  allowed  any  commissions. 
Pangburn  v.  American  Vault,  etc.  Co., 
205  Pa.  St.  83  (1903).  A  receiver  is 
disqualified  to  purchase,  whether  the 
sale  is  made  under  decree  of  court  or 
by  the  mortgagee  without  suit.  Nu- 
gent V.  Nugent,  [1908]  1  Ch.  546. 
Under  the  facts  in  the  case  Farley 
V.  Hill,  150  U.  S.  572  (1893),  the 
court  did  not  pass  upon  the  ques- 
tion whether  the  receiver  might  buy 
bonds  on  the  market,  or  whether  he 
could  unite  with  others  in  bidding  at 
the  sale.  A  sale  by  a  commissioner  to 
a  bank  in  which  he  is  a  stockholder 
and  director  is  invalid,  irrespective  of 
whether  the  sale  and  price  were  fair. 
McCuUough,  etc.  Co.  v.  Nat.  Bank, 
etc..  Ill  Ga.  132  (1900).  After  a  fore- 
closiu-e  sale  has  been  confirmed  a  bond- 
holder cannot  maintain  a  bill  to  set  it 
aside  on  the  ground  that  the  receiver 
was  interested  in  the  purchase  a,nd 
caused  the  property  to  be  sold  for  less 
than  its  value,  no  fraud  on  the  part  of 
the  trustee  being  alleged.  Fletcher  v. 
Ann  Arbor  R.  R.,  116  Fed.  Rep.  479 
(1902).  Where  the  official  appraiser 
of  a  banlcrupt  estate,  before  making 
his  report  enters  into  a  contract  to  take 
part  in  the  purchase  of  the  property 
at  public  sale,  and  this  contract  is 
carried  out,  the  sale  may  be  set  aside. 
Re  Frazin  &  Oppenheim,  181  Fed. 
Rep.  307  (1910).  If  the  receiver  buys 
at  the  sale  he  is  liable  for  the  appraised 
value  of  the  property.  In  re  Sheets, 
etc.  Co.,  52  La.  Ann.  1337  (1900).  A 
receiver  is  disqualified  from  purchasing 
at  a  foreclosure  sale,  and  if  he  does  pur- 
chase he  holds  the  property  subject  to 
redemption  at  any  time.  Shadewald 
V.  White,  74  Minn.  208  (1898).  A  sale 
of  the  assets  of  a  bank  at  public  auc- 
tion with  the  consent  of  the  stockhold- 
ers will  not  be  set  aside  when  the 
price  was  a  fair  one  and  there  was  no 
fraud,    even    though    the    liquidators 
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closure  sale  and  transferred  by  him  to  a  new  corporation.^  Even  though 
a  foreign  railroad  corporation  purchases  a  railroad  at  the  foreclosure 
sale,  without  power  so  to  do,  yet  only  the  state  can  raise  that  objection.- 
A  prospective  purchaser  at  foreclosure  sale  may  contract  in  advance  to 
sell  the  property  to  another  person  in  case  he  buys  it.^  Where  a  stock- 
holder agrees  with  corporate  creditors  that  he  will  buy  the  property 
at  foreclosure  sale  and  pay  a  price  sufficient  to  pay  their  debts  they 
may  hold  him  liable  if  he  does  not  do  so,  even  though  it  is  not  in  writing.^ 
The  mere  fact  that  parties  combined  to  purchase  at  foreclosure  sale 
is  not  proof  of  avoiding  competition.^  A  purchaser  at  foreclosure  sale 
is  under  no  obligation  to  allow  the  stockholders  or  bondholders  to  take 
part  in  his  purchase.  Their  interest  in  the  property  itself  is  eliminated 
by  the  sale.^  The  mortgagee  who  purchases  at  foreclosure  sale  is  en- 
titled to  any  profit  he  makes  in  reselling,  even  though  he  entered  a 
deficiency  judgment.^ 


were  directors  in  the  company  that 
purchased.  In  re  Liquidation,  etc., 
118  La.  664  (1907).  Even  though 
the  assets  are  purchased  by  a  bank  in 
which  the  receiver  is  interested,  yet,  if 
the  stockholders  do  not  object  the  sale 
is  legal.  Jackson  v.  First  State  Bank, 
21  S.  Dak.  484  (1907).  In  England  a 
receiver  is  not  allowed  to  purchase  for 
himself  at  the  sale  unless  the  court 
expressly  authorizes  him  to  do  so. 
Nugent  V.  Nugent,  [1907]  2  Ch.  292. 

1  Parker  v.  Elmira,  etc.  R.  R.,  165 
N.  Y.  274  (1901).  Unless  the  statutes 
provide  other^vise,  the  purchaser  of  a 
railroad  at  foreclosure  sale  may  be  a 
corporation  formed  under  the  laws  of 
another  state.  Central  Trust  Co.  v. 
Western  N.  C.  R.  R.,  89  Fed.  Rep.  24 
(1898).  In  the  case  McCarter  v.  Vine- 
land,  etc.  Co.,  72  N.  J.  Eq.  767 
(1907).  It  appears  that  at  a  fore- 
closure sale  of  a  gas  company  in  1884 
the  property  was  purchased  by  an  in- 
dividual who  operated  it  for  about  six 
years  when  it  was  turned  over  to  a 
corporation  organized  under  the  gen- 
eral act  and  not  under  the  gas  com- 
pany act.  The  court  held  that  such 
a  corporation  might  be  enjoined  from 
extending  its  system  into  a  territory 
which  was  claimed  by  a  gas  corporation. 
Where  on  a  receiver's  sale  of  property 
and  franchises  of  a  gas  light  company, 
an  individual  purchases,  he  must, 
under  the  New  Jersey  statute,  organize 
a  company  to  operate  the  works,  and 


a  sale  by  him  to  an  individual  conveys 
nothing,  such  sale  not  being  expressly 
authorized  by  statute.  McCarter  v. 
Vineland,  etc.  Co.,  73  N.  J.  Eq.  703 
(1908).  Where  a  married  woman  buys 
a  railroad  at  foreclosure  sale  and 
deeds  it  to  a  person  who  advances  part 
of  the  purchase  price,  the  deed  being 
really  a  mortgage,  and  the  mortgagee 
transfers  it  to  a  corporation,  the  latter 
is  not  protected  in  its  title,  even 
though  it  issued  stock  to  her  for  her 
interest.  Texas,  etc.  Ry.  v.  Harle,  101 
S.  W.  Rep.  878  (Tex.  1907). 

-  Julian  V.  Central  T.  Co.,  193  U.  S. 
93  (1904).  Where  by  the  terms  of  the 
statute  authorizing  a  foreign  railroad 
company  to  purchase  a  railroad  with- 
in the  state  at  foreclosure  sale,  the 
foreign  railroad  company  shall  thereby 
become  a  domestic  corporation,  such 
statute  has  that  effect  and  the  com- 
pany cannot  remove  a  case  to  the 
United  States  court  on  the  ground  of 
its  being  a  citizen  of  another  state. 
Carolina,  etc.  Co.  v.  Southern  Ry., 
144  N.  C.  732  (1907). 

'  Venner  v.  Denver,  etc.  Co.,  90  Pac. 
Rep.  623  (Colo.  1907). 

^Satterfield  v.  Kindley,  144  N.  C. 
455  (1907). 

^  Venner  v.  Denver,  etc.  Co.,  40 
Colo.  212  (1907). 

8  Sullivan  v.  Applebaum,  164  Mich. 
432  (1911).     See  also  ch.  LII,  infra. 

'  Ramsden  v.  Keene,  etc.  Bank,  198 
Fed.  Rep.  807  (1912). 
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Although  the  property  is  sold  at  a  very  small  price,  yet  the  court 
will  not  set  the  sale  aside  for  inadequacy  of  price,  unless  there  was 
fraud  or  want  of  fairness.^     But  while  mere  inadequacy  of  price  has 


1  Where  a  valuable  property  at  fore- 
closure sale  is  struck  off  for  one 
seventh  of  its  value  the  court  may  set 
the  sale  aside.  Ballentyne  v.  Smith, 
205  U.  S.  285  (1907).  A  creditor  who 
does  not  take  part  in  a  reorganization, 
although  given  an  opportunity  to  do  so, 
cannot  afterwards  complain  that  the 
property  was  sold  to  the  reorganiza- 
tion committee  at  an  inadequate  price, 
the  price  being  the  upset  price  fixed 
by  the  decree.  McEwen  ;;.  Harriman, 
etc.  Co.,  138  Fed.  Rep.  797  (1905). 
Even  though  the  court  orders  a  resale 
on  account  of  the  low  price,  yet  it 
need  not  order  the  sale  to  be  readver- 
tised.  Blanks  v.  Farmers',  etc.  Co., 
122  Fed.  Rep.  849  (190.3).  A  sale  by  a 
receiver  for  $6,000,  of  hotel  assets  ap- 
praised at  .$7,500  will  not  be  set  aside, 
even  though  a  purchaser  offers  to  give 
a  bond  to  bid  $8,000,  and  even  though 
the  receiver  refused  to  adjourn  the  sale 
at  the  request  of  ninety-seven  per  cent. 
of  the  creditors.  Fleming  v.  Fleming, 
etc.  Co.,  70  N.  J.  Eq.  509  (1905) ;  s.  c, 
69  N.  J.  Eq.  715.  A  sale  at  one  half 
of  the  value  at  forced  sale  was  set 
aside  as  inadequate  in  Strickland  v. 
National  Salt  Co.,  43  N.  Y.  Misc.  Rep. 
172  (1904);  aff'd,  105  N  Y.  App. 
Div.  640.  In  this  ease  a  resale  was 
ordered,  but  upon  such  resale  the  price 
realized  was  only  $194,000,  as  against 
the  first  sale  at  $338,000.  See  N.  Y. 
L.  J.  July  9,  1904.  Inadequacy  of  price 
is  not  sufficient  ground  to  set  aside  a 
judicial  sale  unless  it  is  so  great  as 
to  shock  the  conscience  and  excite  the 
suspicion  of  the  court.  Fidelity,  etc. 
Co.  V.  Mobile,  etc.  Ry.,  54  Fed.  Rep.  26 
(1893).  Inadequacy  of  price  is  not 
enough  to  cause  the  court  to  set  aside 
the  sale.  A  want  of  fair  deaUng  and 
an  honest  purchase  must  be  shown. 
Not  only  this,  but  the  parties  com- 
plaining must  show  that  some  respon- 
sible person  is  ready  to  bid  more. 
Turner  v.  Indianapolis,  etc.  R.  R.,  8 
Biss.  380  (1878) ;  s.  c,  24  Fed.  Cas. 
367.  Foreclosure  sales,  etc.,  will  not 
be  set  aside  unless  the  price  is  inade- 


quate to  such  an  extent  as  to  shock 
the  conscience.  Graffam  v.  Burgess, 
117  U.  S.  180  (1886).  Even  though 
property  worth  $30,000  is  sold  for 
$10,000  to  a  bidder  who  represents 
ninety-five  per  cent,  of  the  bonds,  yet 
the  sale  will  not  be  set  aside  at  the 
instance  of  an  outside  bondholder 
who  states  that  an  unnamed  purchaser 
would  probably  bid  $20,000.  Central 
Trust,  etc.  Co.  v.  Chester  County, 
etc.  Co.,  77  Atl.  Rep.  771  (Del.  1910). 
Mere  inadequacy  of  price  at  a  re- 
ceiver's sale  is  not  sufficient  to  set  it 
aside.  Copping  v.  Hillsboro,  etc.  Co., 
153  N.  C.  329  (1910).  Where  the  price 
at  which  the  property  is  sold  is  grossly 
inadequate  and  certain  bidders  were 
prevented  by  accident,  or  mistake,  or 
fi-aud  from  bidding,  a  new  sale  will  be 
had  if  a  specified  amount  of  money  is 
deposited  as  a  binding  bid.  Las 
Vegas  Ry.,  etc.  v.  Trust  Co.  of  St. 
Louis  County,  15  N.  M.  634  (1910). 
Where  the  price  realized  at  a  receiver's 
sale  was  very  low  on  account  of  a  mis- 
understanding of  whether  the  prop- 
erty was  sold  free  from  encumbrances, 
the  court  will  set  it  aside.  First  Nat. 
Bank  v.  Powell  Bros.,  etc.  Co.,  128  La. 
961(1911).  Mere  inadequacy  of  price 
is  no  ground  for  refusing  to  confirm 
the  sale.  Confirmation  Tvall  not  be 
refused  although  a  party  offers  to  bid 
twenty-one  per  cent,  more  on  a  resale. 
Bethlehem  Iron  Co.  v.  Philadelphia, 
etc.  Ry.,  49  N.  J.  Eq.  356  (1892). 
Mere  inadequacy  of  price,  unless  so 
great  as  to  shock  the  conscience,  is 
not  ground  for  setting  aside  a  judicial 
sale.  Fidelity,  etc.  Co.  v.  Roanoke, 
etc.  Ry.,  98  Fed.  Rep.  475  (1899). 
Although  a  trust  company  is  a  pledgee 
of  bonds  for  the  benefit  of  many  notes 
of  the  pledgor  in  the  hands  of  many 
holders,  and  the  trust  company,  after 
notice  by  mail  to  the  holders  of  the 
notes,  is  authorized  by  the  court  to 
sell  the  bonds  at  ten  cents  on  the 
dollar,  yet  a  holder  of  the  notes 
may  thereafter  question  the  good 
faith  of  the  trust  company  in  making 
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rarely  been  held  sufficient  in  itself  to  justify  setting  aside  a  judicial 
sale  of  property,  courts  are  not  slow  to  seize  upon  other  circumstances 
impeacliing  the  fairness  of  the  transaction  as  a  cause  for  vacating  it, 

especially  if  the  inadequacy  be  so  gross  as  to  shock  the  conscience.^ 
The  court  may  order  a  resale  if  the  rights  of  third  persons  have  not 
intervened.^ 

such  sale.  Minneapolis  Trust  Co.  v.  ^  Schroeder  v.  Young,  161  U.  S.  334 
Menage,  73  Minn.  441  (1898).  Mere  (1896).  Cf.  86  Atl.  Rep.  1094. 
inadequacy  of  price  is  insufficient  to  ^  Stuart  v.  Gay,  127  U.  S.  518 
set  aside  the  sale,  even  though  a  (1888).  A  resale  will  be  ordered 
party  offers  to  bid  more.  Wesson  i'.  when  consented  to  by  all,  and  a  bond 
Chapman,  76  Hun,  592  (1894).  The  is  given  that  a  higher  price  will  be 
sale  will  be  confirmed  where  the  bid.  The  bidder  is  not  entitled  to 
party  objecting  to  the  price  or  mode  turn  in,  in  payment  of  his  bid,  an  al- 
of  sale  did  not  object  to  the  decree  leged  contract  of  purchase  of  the 
which  fixed  the  mode  of  sale,  and  claims  of  various  creditors,  such  con- 
does  not  show  any  offer  to  pay  any  tract  being  contested.  If  on  a  resale 
higher  price  on  a  new  bidding,  even  the  bidder  does  not  fulfill,  the  court 
though  the  party  alleges  that,  if  the  will  confirm  the  original  sale  and 
property  were  sold  in  parcels,  one  par-  hold  the  bidder  at  the  resale  respon- 
cel  would  pay  the  whole  debt.  Cen-  sible  for  the  difference  in  price.  May- 
tral  Trust  Co.  v.  Sheffield,  etc.  Ry.,  hew  v.  West  Virginia,  etc.  Co.,  24 
60  Fed.  Rep.  9  (1894).  A  sale  of  Fed.  Rep.  205  (1885).  Where  by  ac- 
.$100,000  may  be  confirmed  although  cident  a  person  who  intends  to  bid 
the  property  is  alleged  to  be  worth  does  not  deposit  the  sum  required  to 
$3,000,000.  Farmers'  L.  &  T.  Co.  v.  quahfy  him  as  a  bidder,  and  as  a 
Oregon  Pac.  Ry.,  28  Oreg.  44  (1895).  result  there  is  no  competition,  and  at 
And  the  court  will  not  readily  set  the  the  sale  the  property  is  sold  at  a  very 
sale  aside  on  the  ground  that,  after  low  figure,  and  the  intended  pur- 
the  property  was  struck  off,  some  one  chaser  offers  to  bid  twenty-five  per 
offered  a  higher  price.  Pewabic  Min.  cent,  more  on  a  new  sale,  the  court 
Co.  V.  Mason,  145  U.  S.  349  (1892).  will  refuse  to  confirm  the  sale  and 
A  sale  will  not  be  set  aside  merely  will  order  a  new  sale.  Magann  v. 
because  parties  offer  to  pay  a  higher  Segal,  92  Fed.  Rep.  252  (1899). 
price.  Wickersham  v.  Ricker,  58  Fed.  Where,  upon  dissolution,  the  receiver 
Rep.  282  (1893).  Inadequacy  of  price  is  authorized  to  sell  the  property  at 
is  not  enough  to  set  aside  the  sale  private  sale  and  does  make  such  sale 
unless  it  is  such  as  to  shock  the  con-  subject  to  confirmation  by  the  court, 
science.  Fidelity  Insurance,  etc.  Co.  a  subsequent  offer  by  another  party 
t'.  Roanoke  Iron  Co.,  84  Fed.  Rep.  752  at  a  higher  price  will  not  be  enter- 
(1897).  A  sale  by  the  receiver  or-  tained  by  the  court,  even  though  it 
dered  by  the  court,  subject  to  the  ap-  was  made  before  the  sale  was  con- 
proval  of  the  court,  will  not  be  con-  firmed,  there  being  no  great  difference 
firmed  by  the  court  where  the  sum  in  the  prices.  Rogers  v.  Rogers,  etc. 
realized  is  small.  Merchants'  Bank  r.  Co.,  49  Atl.  Rep.  833  (N.  J.  1901). 
Moore,  68  Minn.  468  (1897).  Where  Even  though  a  receiver's  sale  of 
a  sale  authorized  by  the  court  at  a  property  is  a  private  sale,  and  before 
fixed  price  turns  out  to  have  been  it  is  confirmed  another  party  makes 
based  upon  misinformation,  the  court  a  higher  bid,  nevertheless,  if  there  is 
may  set  it  aside  and  order  repayment  no  fraud  or  mistake  chargeable 
to  the  purchaser  of  the  price,  and  in-  against  the  purchaser,  the  court 
terest,  and  attorney's  fees.  Horse,  will  confirm  the  sale,  notwithstand- 
etc.  Co.  V.  Schofield,  9  N.  M.  136  ing  the  objection  of  a  stockholder 
(1897).     See  §§  478,  489,  supra.  and  of  the  competing  bidder.     Rogers 
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The  remedies  for  a  fraudulent  foreclosure  or  sale  are  discussed  else- 
where.^ The  sale  on  the  foreclosure  may  be  confirme'd  in  vacation 
time.-  On  a  motion  to  confirm  a  sale,  the  validity  of  the  decree  direc- 
ting foreclosure  and  sale  cannot  be  called  in  question.^ 

The  court  may,  in  its  order  confirming  the  sale,  reserve  the  right 
to  make  further  orders  respecting  claims,  rights,  or  interests  in  or 
liens  on  the  property/  The  court  may  order  the  sale  of  the  property 
before  settling  the  respective  rights  and  priorities  of  various  liens. ^ 
Where  the  court  is  ready  to  decree  a  sale,  a  bondholder  will  not  be  per- 
mitted to  intervene  to  attack  the  validity  of  other  bonds.  A  sale  will 
be  ordered  reserving  the  right  to  him  to  question  the  bonds  in  later 
proceedings.*^  In  a  decree  of  sale  the  court  may  impose  a  lien  on  the 
property  for  unadjusted  claims  against  the  receiver  and  adjusted  claims 
against  the  property  and  receiver,  even  though  the  priority  of  some  of 
the  claims  is  not  yet  adjusted.^  A  purchaser  of  property  at  foreclosure 
sale  in  the  United  States  court  cannot  enjoin  suits  at  law  in  the  state 


V.  Rogers,  etc.  Co.,  62  N.  J.  Eq.  Ill 
(1901). 

1  See  §§  766,  828,  848,  sjipra. 

-  Central  Trust  Co.  v.  Sheffield,  etc. 
Ry.,  60  Fed.  Rep.  9  (1894). 

3  Central  Trust  Co.  v.  Peoria,  etc. 
Ry.,  118  Fed.  Rep.  30  (1902). 

*  See  §  849,  s^lpra ;  Farmers'  L.  &  T. 
Co.  V.  Newman,  127  U.  S.  649  (1888), 
reversing  Farmers'  L.  &  T.  Co.  v. 
Burlington,  etc.  Ry.,  32  Fed.  Rep.  805 
(1887),  where  the  court  held  that  it 
was  legal  to  order  the  property  resold 
in  order  to  pay  a  prior  lien  which 
had  not  been  adjusted.  See  also  Burn- 
ham  V.  Bowen.  Ill  U.  S.  776,  782 
(1884),  where  there  was  a  strict  fore- 
closure. A  decree  that  the  surplus, 
after  paying  such  of  the  bondholders 
as  were  known,  should  be  brought 
into  court  to  be  distributed  under  the 
direction  of  the  court  to  such  bond- 
holders and  lienors  as  were  entitled 
to  it,  and  reserving  all  questions  not 
decided  for  consideration,  is  proper. 
Chicago,  etc.  Land  Co.  v.  Peck,  112  111. 
408  (1885).  For  the  form  of  a  decree 
confirming  a  sale,  see  Duncan  v.  At- 
lantic, etc.  R.  R.,  88  Fed.  Rep.  843 
(1881);  for  decree  directing  payment 
to  the  complainants,  see  s.  c,  p.  850; 
and  for  decree  distributing  the  sur- 
plus, see  s.  c,  p.  852.  Before  deliver- 
ing possession  of  the  property  to  the 
purchasers    at    foreclosure    sale,     the 


court  will  require  part  payment,  and 
also  require  them  to  comply  with  fu- 
ture orders  of  the  court.  Central  T, 
Co.  V.  Wabash,  etc.  Ry.,  29  Fed.  Rep. 
618  (1886).  Where  a  foreclosure  sale 
takes  place  subject  to  a  subsequent 
determination  of  the  claims  of  inter- 
vening parties,  the  party  purchasing 
must  be  brought  in  as  a  party  to  the 
whole  suit.  Fitzgerald  v.  Evans,  49 
Fed.  Rep.  426  (1892). 

'^  Bowling  Green  T.  Co.  v.  Virginia, 
etc.  Co.,  164  Fed.  Rep.  753  (1908). 
A  decree  of  foreclosure  may  be  entered 
leaving  the  respective  rights  and  prior- 
ities of  the  mortgages  and  other  liens 
to  be  subsequently  determined.  Mor- 
ton T.  Co.  V.  Metropolitan  St.  Ry., 
165  Fed.  Rep.  493  (1908). 

^  Trust  Co.  of  America  v.  Norfolk, 
etc.  Ry.,  174  Fed.  Rep.  269  (1909). 
See  also  §§  848-848/i:,  supra.  Any  bond- 
holder on  distribution  may  challenge 
the  right  of  other  bondholders  if  the 
fund  is  not  sufficient  to  pay  all.  Cen- 
tral Trust  Co.  V.  Cincinnati,  etc.  Ry., 
169  Fed.  Rep.  466  (1908).  The  bur- 
den is  on  the  company  to  show  bad 
faith  in  a  purchaser  of  collateral  bonds. 
McCormick  v.  Unity  Co.,  239  111.  306 
(1909).  See  §§  8486,  848e  and  848i, 
supra. 

^  Guaranty  Trust  Co.  r-.  Metropoli- 
tan, etc.  Ry.,  168  Fed.  Rep.  937  (1909). 
See  also  §  890,  infra. 
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courts  against  such  purchaser  to  hold  It  Hable  on  the  ground  that  it 
had  assumed  the  old  debts. ^ 

An  objection  that  property  was  sold  at  judicial  sale  as  a  whole,  and 
not  in  parcels  in  which  it  actually  existed,  and  that  either  of  such  parcels 
was  of  sufficient  value  to  discharge  the  lien  for  which  the  whole  was 
sold,  is  not  available  against  confirmation  of  the  sale,  where  neither 
party  objected  to  the  decree  which  directed  its  sale  as  a  whole,  and 
where  there  is  no  offer  to  pay  a  higher  price  in  case  the  sale  be  reopened.^ 
The  court  will  not  order  the  sale  of  the  system  in  parcels  even  though 
they  are  of  leased  lines  where  it  is  important  to  the  public  that  the  system 
be  preserved  as  a  whole.^  Where  stock  is  sold  on  a  mortgage  foreclosure, 
it  will  be  sold  "  by  offering  the  shares  in  small  blocks,  and  then  as  a 
whole,  and  taking  the  bid  which  aggregates  the  larger  sum,"  ^  but  a  sale 
of  all  at  once  is  legal. ^  An  irregular  judicial  sale  nevertheless  passes 
to  the  purchaser  all  the  rights  of  the  mortgagee  who  caused  the  sale.^ 
The  act  of  congress  regulating  the  method  of  sale  on  foreclosure  does 

1  Guardian  T.  Co.  v.  Kansas  City,    at  S338,000.     See  N.  Y.  L.  J.  July  9, 


etc.,    Ry.,    171   Fed.   Rep.   43    (1909) 
See  also  §  890,  infra. 

2  Central  Trust  Co.  v.  Sheffield,  etc. 
Ry.,  60  Fed.  Rep.  9  (1894).  See  also 
§   836,  supra.     The  auctioneer  may  of- 


1904. 

'  Guaranty  Trust  Co.  v.  Metropol- 
itan, etc.  Ry.,  168  Fed.  Rep.  937 
(1909). 

*  Toler  V.  East  Tennessee,  etc.  Ry., 


fer  the  whole  property,  and  if  he  gets  67  Fed.  Rep.  168,  181  (1894).     In  the 

no  bid  may  then  offer  the  real  and  case    Harris     v.    Youngstown    Bridge 

personal  property  separately.     South-  Co.,  90  Fed.  Rep.  322  (1898),  where 

western,  etc.  Ry.  v.  Hays,  63  Ark.  355  there  were  different   mortgages   on  a 

(1897).  '  A  sale  of  the  property  as  a  bridge  and  terminals  and  a  railroad, 

whole,  instead  of  in  parcels,  is  legal  the  court  ordered  that  the   property 

where  no  objection  was  made  to  the  be  offered  in  parcels  first  and  then  the 

decree   to   that   effect   and    the   price  whole  property  as  an  entirety,  and  in 

realized  was  a  fair  one.     Nevada,  etc.  case    the    bid    for    the   entirety   was 


Syndicate  v.  National,  etc.  Co.,  103 
Fed.  Rep.  391  (1900) ;  aflf'd,  106  Fed. 
Rep.  116.  In  the  case  Strickland  v. 
National  Salt  Co.,  43  N.  Y.  Misc.  Rep. 
172  (1904),  aff'd,  105  N.  Y.  App. 
Div.  640,  it  was  held  that  a  pro- 
vision in  the  order  of  sale  by  which 
the    property    was    to    be    offered    in 


greater  than  the  separate  bids,  the 
latter  were  to  fix  the  rate  of  distribu- 
tion. 

5  A  broker  in  selling  his  customer's 
stock  to  repay  the  former's  advances 
on  default  of  the  customer  to  pay  may 
sell  all  the  stock  and  need  not  confine 
himself   to   the   amount   necessary   to 


parcels  and  then  as  a  whole,  tended  repay  such  advances,  there  being  but 

to  stifle  competition  and  to  enable  the  one     certificate    of     stock     involved, 

reorganizing  party  to  purchase  it.     In  Stubbs  v.  Slater,  [1910]  1  Ch.  195. 

the  same  case  it  was  held  that  a  fur-  ^  Brobst    v.    Brock,    10    Wall.    519 

ther     provision    that    the    purchaser  (1870).     Informalities   in   a  receivers 

might  offset  seventy  per  cent,  of  his  sale  do  not  render  the  purchasing  cor- 

claims    against    any     bid     is    illegal,  poration  hable   to   return   to  the   old 

where   the    reorganizing    party   is  the  corporation     the     property     together 

only  one  having  such  claim.     In  this  with    improvements.     Mimng    Co     v. 

ease  a  resale  was  ordered,  but  upon  Mining  Co.,  116  111.  170  (1886).     The 

such    resale    the    price    reaHzed    was  purchaser  at   a  void   foreclosure   sale 

only  $194,000  as  against  the  first  sale  may  be  entitled  to  the  benefit  of  the 
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not  apply  to  decrees  rendered  prior  to  the  act.^  The  act  of  congress 
describing  the  advertisement  which  shall  be  made  before  the  foreclosure 
sale  of  real  estate  is  for  the  benefit  of  the  mortgagor  alone,  and  credi- 
tors cannot  object  to  the  sale  on  the  ground  that  such  statute  was  not 
complied  with.^  The  advertisement  of  the  sale  need  not  conform 
to  the  mortgage  itself  where  the  sale  is  governed  by  the  act  of  congress.' 
The  validity  of  a  judicial  sale  of  the  assets  of  an  insolvent  corporation 
by  a  receiver  cannot  be  impeached  in  a  collateral  action.*  Mere  errors 
in  a  decree  as  to  the  mode  of  sale  and  mere  irregularities  in  the  sale  are 
not  fatal  to  the  sale  where  it  has  been  confirmed  on  due  notice  and  with- 
out objection.^  Even  though  the  master  sells  subject  to  a  mortgage, 
when  he  was  directed  to  sell  free  from  all  liens,  yet  if  no  one  was  injured 
the  court  may  confirm  the  sale.^ 

The  rule  of  caveat  emptor  applies  to  a  purchaser  at  a  foreclosure 
sale.^  A  misrepresentation  by  the  receiver  in  making  a  sale  may  not 
release  the  purchaser,  but  he  may  hold  the  receiver  responsible  either 


mortgage.     Venner  v.  Denver,  etc.  Co., 
15  Colo.  App.  495  (1900). 

1  Central  Trust  Co.  v.  Sheffield,  etc. 
Ry.,  60  Fed.  Rep.  9  (1894).  See  act 
of  March  3,  1893,  27  U.  S.  Stat,  at  L., 
p.  751. 

2  Nevada,  etc.  Syndicate  v.  National, 
etc.  Co.,  103  Fed.  Rep.  391  (1900)  ; 
aff'd,  106  Fed.  Rep.  116.  Even  though 
the  decree  in  the  federal  court  fore- 
closing land  does  not  follow  the  re- 
quirements of  the  act  of  congress  of 
March  3,  1893,  as  to  notice  of  sale, 
yet  if  the  mortgagor  does  not  object, 
even  when  the  sale  is  confirmed,  and 
does  not  appeal,  he  cannot  attack  the 
sale  collaterally  by  an  action  in  eject- 
ment. National,  etc.  Co.  v.  Nevada, 
etc.  Syndicate,  106  Fed.  Rep.  110 
(1901).  A  defendant  in  a  foreclosure 
suit  cannot  object  to  a  sale  on  the 
ground  that  it  did  not  comply  with 
the  federal  statute  where  he  took  no 
appeal  and  made  no  objection  until 
after  the  sale  had  been  confirmed. 
National,  etc.  Co.  v.  Nevada,  etc.  Syn- 
dicate, 112  Fed.  Rep.  44  (1901). 

*  Provident,  etc.  Co.  v.  Camden, 
etc.  Ry.,  177  Fed.  Rep.  854  (1910). 

^  Anderson  v.  Chicago,  etc.  T.  Co., 
101  Wis.  385  (1898). 

*  Nevada,  etc.  Syndicate  v.  National, 
etc.  Co.,  103  Fed.  Rep.  391  (1900), 
holding  also  that  confirmation  of  the 
sale   may   be   made   before    the    time 


specified  in  the  decree,  if  no  objection 
is  made. 

«  Old  Colony  T.  Co.  v.  Great,  etc. 
Co.,  181  Mass.  413  (1902). 

^  He  cannot  have  a  reduction  from 
the  price  on  account  of  unpaid  taxes 
nor  on  account  of  interest  not  yet 
due  on  prior  mortgage  bonds,  unless 
the  decree  so  provided.  Terre  Haute, 
etc.  Ry.  V.  Harrison,  96  Fed.  Rep.  907 
(1899).  Even  though  a  railroad  mort- 
gage is  being  foreclosed  in  the  fed- 
eral court  on  the  supposition  that  a 
prior  mortgage  had  been  fully  paid, 
yet  a  bona  fide  purchaser ,  of  bonds 
secured  by  such  prior  mortgage  may 
bring  a  foreclosure  suit  thereon  in 
the  state  court  after  the  foreclosure 
suit  in  the  federal  court  has  been 
completed,  even  though  such  pur- 
chaser purchased  during  the  foreclos- 
ure of  the  subsequent  mortgage  and 
was  aware  of  the  default  on  such 
second  mortgage.  Pittsburgh,  etc. 
Ry.  V.  Lynde,  55  Ohio  St.  23  (1896). 
Same  case  aff'd,  sub  nom.  Pittsburgh, 
etc.  Ry.  V.  Long  Island  L.  &  T.  Co., 
172  U.  S.  493  (1899).  A  purchaser 
at  foreclosure  sale  has  a  right  to  in- 
tervene in  another  foreclosure  suit 
brought  by  an  unforeclosed  lien- 
holder.  Connor  r.  Tennessee,  etc. 
Ry.,  109  Fed.  Rep.  931  (1901).  A 
purchaser  at  a  foreclosure  sale  cannot 
attack  the  sale  on  the  ground  that  the 
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personally  or  officially.  If  he  elects  to  do  the  latter,  his  judgment  has 
no  preference  over  other  claims  against  the  receiver.^  A  deed  by  the 
trustee  of  a  mortgage  reciting  a  foreclosure  decree  is  not  limited  in  its 
operation  to  the  authority  conferred  by  the  decree  but  passes  the  title 
of  the  trustee  to  the  land  which  it  purports  to  convey.-  The  court 
will  put  the  purchaser  into  possession  by  a  writ  of  possession.^ 

If  the  purchaser  at  the  foreclosure  sale  refuses  to  fulfill,  he  is  liable 
to  attachment  or  for  the  deficiency  arising  on  a  second  sale,**  and  he  may 
be  required  to  pay  interest.^  Where  the  purchaser  at  the  foreclosure 
sale  is  really  acting  as  agent  for  an  undisclosed  principal,  but  a  judg- 
ment is  obtained  against  him  personally,  his  principal  cannot  also 
be  held  liable.^  The  undisclosed  principal  of  the  purchaser  at  fore- 
closure sale  cannot  be  held  liable  for  his  bid,  where  his  note  had  been 
taken  in  payment.^     For  failure  to  carry  out  a  purchase  at  a  foreclosure 


trustee  of  the  mortgage  was  a  bank 
acting  ^^^thout  power.  Southern  Cot- 
Ion  Mills  V.  Ragan,  136  Ga.  789  (1911). 

1  Coe  V.  Patterson,  122  N.  Y.  App. 
Div.  76  (1907).  Even  though  the 
inventory  on  a  foreclosure  sale  eon- 
tains  items  which  are  not  delivered, 
yet  if  the  purchaser  examined  the 
property  before  buying  he  cannot  com- 
plain. Horner  v.  Continental,  etc. 
Bank,  198  Fed.  Rep.  832  (1912). 

2  Chesapeake,  etc.  Rv.  v.  Washing- 
ton R.  R.,  199  U.  S.  247  (1905). 

3  Terrell  v.  Allison,  21  Wall.  289 
(1874) ;  Brooks  v.  Vermont  Cent.  R.  R. 
14  Blatchf.  463  (1878) ;  s.  c,  4  Fed. 
Cas.  308.  The  purchaser's  remedy 
to  obtain  possession  is  at  law  and 
not  in  equity,  even  though  he  seeks 
to  oust  assignees  of  a  lessee  who 
were  not  made  parties  defendant.  Tv- 
lerr.  Hamilton,  62  Fed.  Rep.  187  (1894). 

*  Camden  v.  Mayhew,  129  U.  S.  73 
(1889).  Where  the  purchaser  at  a 
receiver's  sale  does  not  fulfill,  the 
court  may  compel  him  to  pay  the  dif- 
ference between  the  price  he  bid  and 
the  price  at  which  the  property  was 
afterwards  sold.  Watrous  v.  Hilliard, 
38  Colo.  255  (1906).  Where  the 
purchaser  does  not  fulfill  and  a 
resale  is  had,  general  creditors  may 
compel  the  first  purchaser  to  make 
good  the  deficiency.  Central  Trust 
Co.  t'.  Cincinnati,  etc.  Ry.,  58  Fed. 
Rep.  500  (1892).  Where,  by  the 
terms  of   the  sale,   the  sale  is   to  be 


confirmed  by  the  chancellor,  the  party 
who  bids  and  does  not  fulfill  cannot 
be  held  liable  for  the  difference  be- 
tween his  price  and  the  price  realized 
at  the  final  sale,  if  the  receiver  sues 
for  the  difference,  without  first  having 
the  defaulted  sale  confirmed.  Leslie 
V.  Goodhue,  69  Hun,  71  (1893).  Even 
though  a  receiver  sells  and  delivers 
the  property  and  takes  a  bond  for 
payment  instead  of  the  payment  it- 
self, he  may  enforce  the  bond.  ^  O'Gor- 
man  v.  Sabin,  62  Minn.  46  (1895). 
Where  the  purchaser  does  not  fulfill 
and  a  resale  is  ordered,  notice  of  a 
resale  must  be  given  to  him,  if  he  is 
to  be  held  liable  for  the  difference  in 
price.  Bavne  i'.  Brewer  Pottery  Co., 
90  Fed.  Rep.  622  (1898). 

*  The  purchaser  who  is  at  once  put 
in  possession  must  pay  interest  on 
the  purchase  price  up  to  the  time  of 
payment.  Haven  v.  Grand  Junction, 
etc.  Co.,  109  Mass.  88  (1871).  For 
the  form  of  a  deed  to  the  purchaser, 
see  Duncan  v.  Atlantic,  etc.  R.  R.,  88 
Fed.  Rep.  844  (1880).  Interest  is  not 
chargeable  against  the  purchaser 
where  he  has  not  clearly  been  put 
in  default  of  payment.  Cutting  v. 
Tavares,  etc.  R.  R.,  61  Fed.  Rep.  150, 
157  (1894).  Cf.  Nashua,  etc.  Corp.  v. 
Boston,  etc.  Corp.,  61  Fed.  Rep.  37 
(1894). 

^  Ranger  v.  Thalmann,  65  N.  Y. 
App.  Div.  5  (1901). 

^  Ranger   v.    Thalmann,   84   N.    Y. 
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sale  the  purchaser's  bondsmen  may  be  held  liable.^  Even  though  the 
purchaser  has  not  paid  in  full  the  deposit  called  for  by  the  terms  of  the 
sale,  yet  the  court  will  not  set  the  sale  aside,  there  being  no  proof  that 
the  purchaser  will  not  pay.^  Where  the  highest  bidder  at  the  sale  does 
not  pay,  the  property  may  be  turned  over  to  the  next  highest  bidder 
who  is  ready  to  pay.  No  resale  is  necessary.^  And  if  the  purchase 
price  on  foreclosure  sale  is  not  paid,  an  action  lies  in  behalf  of  the  bond- 
holders to  set  aside  the  sale  and  all  subsequent  transfers  and  mort- 
gages as  fraudulent.^  But  even  though  the  entire  purchase  price,  at 
foreclosure  sale,  is  not  paid,  and  the  court  directs  certain  new  first- 
mortgage  bonds  to  be  deposited  as  security  for  the  balance  of  the  pur- 
chase price,  and  the  new  company  becomes  insolvent  and  the  bonds 
so  deposited  are  insufficient  to  pay  the  full  purchase  price,  yet  the  sale 
will  not  be  set  aside  nor  the  unpaid  purchase  price  declared  a  lien  upon 
the  property,  all  parties  having  acquiesced  in  the  orders  of  the  court. ^ 
Where  the  receiver's  title  is  not  good  a  purchaser  at  his  sale  will  not  be 
compelled  to  fulfill.^  But  a  purchaser  at  foreclosure  sale  cannot  avoid 
the  obligations  of  the  sale  by  setting  up  that  subsequently  to  the  sale 
he  acquired  another  title  by  purchase  at  a  judicial  sale  made  by  another 
court. ^  The  purchaser  is  not  liable  on  the  receiver's  certificates  unless 
the  decree  so  provided.^  W^here  the  receiver  stated  the  amount  of 
debts  which  the  purchaser  must  pay,  and  it  turns  out  they  are  much 

App.  Div.  341  (1903) ;  aff'd,  178  N.  Y.  »  In   the   case  Grand  Trunk  Ry.  v. 

574.  Central  Vermont  R.  R.,  103  Fed.  Rep. 

1  Terbell  v.  Lee,  40  Fed.  Rep.  40  740  (1900),  where,  in  1872,  the  re- 
(1889).  ceivers  issued,  under  the  order  of  the 

2  Fidelity  Insvirance,  etc.  Co.  v.  court,  a  large  quantity  of  thirty-year 
Roanoke  Iron  Co.,  84  Fed.  Rep.  752  eight  per  cent,  bonds  constituting  a 
(1897).  lien  on  property,   and  in   1883,   upon 

3  Coler  V.  Barth,  24  Colo.  31  (1897).     reorganization,      these      bonds      were 
*  Stevens  v.  Central  Nat.  Bank,  144     made  exchangeable  for  first-mortgage 

N.    Y.    50    (1894);     rev'd    on    other  bonds,  and  in  1899  such  mortgage  was 

grounds  in  Central  Nat.  Bank  v.  Stev-  foreclosed,  and  in  the  decree  the  court 

ens,  169  U.  S.  432  (1898).  provided  for  distribution  of  the  sell- 

6  Columbus,  etc.  R.  R.  Appeals,  109  ing  price  among  the  bondholders  se- 
Fed.  Rep.  177  (1901).  Where  a  cured  by  the  mortgage  without  mak- 
resale  is  ordered  the  court  may  com-  ing  provision  for  certain  bonds  issued 
pel  the  purchaser  on  the  first  sale  to  by  the  receiver  and  not  actually  ex- 
make  a  deed  to  the  purchaser  on  the  changed  for  mortgage  bonds,  the 
second  sale,  but  cannot  in  that  pro-  court  held  that  it  could  not  order  the 
ceeding  compel  the  former  to  make  purchaser  at  foreclosure  sale  to  pay 
such  a  deed  of  other  property  not  any  outstanding  receiver's  bonds,  in- 
acquired  by  the  foreclosure  sale,  asmuch  as  the  court,  having  sold  and 
Knickerbocker  T.  Co.  v.  Oneonta,  etc.  transferred  the  property,  had  no  fur- 
Ry.,  197  N.  Y.  391  (1910).  ther  jurisdiction   to   entertain  a  peti- 

«  Mullikin   v.    Piatt,    115   Md.    480  tion  to  enforce  such  receiver's  bonds 

(1911).  or    to    require    the  purchaser  to  pay 

'  Baltimore  T.  &  G.  Co.  v.  Hofstet-  them, 
ter,  85  Fed.  Rep.  75  (1898). 
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greater,  the  court  may  relieve  the  purchaser  from  his  bid.^  The  bidder 
at  the  sale  becomes  a  sort  of  party  to  the  suit,  and  may  appeal  from  de- 
cisions affecting  him.^  He  may  contest  a  suit  for  foreclosure  subse- 
quently brought  by  persons  who  were  supposed  to  have  been  cut  off.^ 
Sometimes,  by  the  terms  of  the  sale,  the  purchaser  is  required  to  assume 
and  pay  all  the  receiver's  obligations.^  A  purchaser  at  foreclosure  sale 
may  pay  and  demand  an  assignment  of  a  prior  lien  which  is  due.^  Where 
the  purchaser  intervenes  and  deposits  money  with  the  court  to  pay 
bonds  not  yet  due,  such  purchaser  may  be  liable  for  costs  to  the  clerk 
of  the  coiu^t  for  receiving  and  paying  out  such  money. ^  Various  ques- 
tions relative  to  the  rights  of  the  purchaser  are  considered  elsewhere.^ 

After  foreclosure  has  been  commenced  by  the  trustee  of  a  railroad 
mortgage,  the  court  is  not  inclined  to  allow  redemption  except  upon 
terms  which  will  protect  the  bondholders  from  a  further  default  and  a 
second  suit  to  foreclose.*    Upon  payment  of  the  amount  found  due  in 


1  Interstate  Nat.  Bank  v.  O'Dwyer, 

15  Tex.  Civ.  App.  33  (1896).  Where 
the  purchaser  obtains  a  release  from 
his  bid,  his  attorney's  charges  will 
not  be  paid  out  of  the  fund.  I'''arm- 
ers'  L.  &  T.  Co.  v.  Green,  79  Fed.  Rep. 
222  (1897). 

2  See  §  849,  supra. 

3  Simmons  v.  Taylor,  38  Fed.  Rep. 
682  (1889) ;  rev'd  on  other  points,  sub 
nom.  Simmons  v.  Burlington,  etc.  Ry., 
159  U.  S.  278  (1895). 

*  See  §  890,  infra.  Whereby  decree 
of  foreclosure  of  the  federal  court  the 
purchaser  has  to  pay  such  claims  as 
the  coiu-t  might  direct,  the  federal 
court  will  enjoin  proceedings  in  the 
state  court  on  such  claims.  Stewart 
V.  Wisconsin,  etc.  Ry.,  117  Fed.  Rep. 
782  (1902). 

^  City  of  Lincoln  v.  Lincoln  St.  Ry., 
5  Neb.  Unof.  56  (1900). 

8  In  re  Michigan,  etc.  R.  R.,  124 
Fed.  Rep.  727  (1903). 

^  See  §  890,  infra.  A  purchaser  at 
a  receiver's  sale  cannot  object  that 
the  receiver  himself  did  not  make  the 
sale  and  that  a  statute  as  to  notice  of 
sale  by  execution  is  applicable  to  re- 
ceiver's sales.     Threadgill  v.  Colcord, 

16  Okla.  447  (1906). 

8  In  Fleming  v.  Soutter,  6  Wall.  747 
(1867),  the  decree  authorized  the 
complainant,  when  further  coupons 
should  become  due  and  unpaid,  to  ap- 
ply for  an  order  of  sale  in  that  same 


suit.  If  the  mortgagor  offers  to  pay 
the  debt  upon  which  the  foreclosure 
is  based,  the  court  is  bound  to  dis- 
charge the  receiver.  Milwaukee,  etc. 
R.  R.  V.  Soutter,  2  Wall.  510  (1864). 
The  mortgagor,  or  persons  with  whom 
it  has  contracted,  cannot  stop  strict 
foreclosure  by  giving  security  for 
past-due  interest.  Payment  in  full  of 
principal  and  interest  must  be  made. 
Ellis  V.  Boston,  etc.  R.  R.,  107  Mass. 
1,  37  (1871).  Where  foreclosure  is 
commenced  for  non-payment  of  in- 
terest, the  trustees  taking  possession, 
the  owners  of  the  equity  of  redemp- 
tion may  stop  the  foreclosure  by  pay- 
ing the  interest  due,  but  will  not  be 
allowed  to  take  possession  except 
upon  paying  or  securing  the  whole 
debt  not  yet  due.  Wood  v.  Goodwin, 
49  Me.  260  (1861),  where  the  pur- 
chaser at  execution  sale  of  a  part  of 
the  road  sought  to  redeem.  Where 
a  railroad  company  has  delivered  its 
road  to  the  trustee  of  the  deed  of 
trust  to  operate  for  the  purpose  of 
paying  back  interest  according  to  a 
compromise  of  the  creditors,  the  com- 
pany may  obtain  possession  again 
upon  tendering  unpaid  back  interest. 
Union  T.  Co.  v.  Missouri,  etc.  Ry.,  26 
Fed.  Rep.  485  (1880).  A  mistake  by 
the  company  in  regard  to  the  place 
where  the  interest  is  deposited  to  pay 
the  coupons  is  sufficient  excuse  to 
prevent  foreclosure.     Union,  etc.  Ins. 
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a  foreclosure  suit,  the  mortgagor  is  entitled  to  possession,  and  to  have 
the  receiver  discharged.^  Where  the  foreclosure  is  for  the  interest 
only,  the  debtor  can  prevent  a  sale  by  paying  into  the  master's  office 
the  amount  necessary  to  pay  the  interest  in  default.  All  proceedings 
will  then  be  stayed  until  another  default.^  If  a  bondholder  is  fore- 
closing, an  offer  of  the  defendant  to  pay  his  bonds  and  the  costs  to  date, 
upon  the  assignment  of  his  bonds  to  the  defendant,  should  be  made 
to  the  owner  of  the  bonds  and  not  to  the  attorney .^  State  statutes  rela- 
tive to  redemption  may  be  disregarded  in  the  foreclosure  of  railroads 
and  other  quasi-public  corporations."*  It  is  immaterial  that  the  de- 
cree does  not  fix  a  time  within  which  the  mortgagor  may  redeem,  he 
being  entitled  to  redeem  at  any  time  before  the  consummation  of  the 
sale.^  The  time  allowed  for  redemption  in  a  railroad  foreclosure  sale 
should  be  reasonable,  depending  on  the  particular  case.^ 

Although  a  foreclosure  sale  is  decreed  subject  to  the  rights  of  a  junior 
mortgagee,  a  party  defendant,  yet  seven  years'  delay  is  fatal  to  redemp- 
tion by  such  junior  mortgagee.^    A  second-mortgage  bondholder  seek- 


Co.  V.  Union,  etc.  Co.,  37  Fed.  Rep. 
286  (1889).  The  amount  to  be  paid 
by  the  mortgagor  to  redeem  is  not 
conclusive  as  to  the  amount  actually 
due.  Trust  Co.  of  America  v.  Norfolk, 
etc.  Ry.,  174  Fed.  Rep.  269  (1909). 
A  stockholder  redeeming  the  corporate 
property  sold  under  an  execution  may 
recover  from  the  company  the  amount 
paid  to  redeem.  Duquesne,  etc.  Co. 
V.  Glaser,  46  Colo.  186  (1909).  In  the 
case  Roberts  v.  Hughes  Co.,  85  Atl. 
Rep.  982  (Vt.  1913),  a  strict  foreclosure 
decree  allowed  certain  of  the  stock- 
holders to  redeem,  but  not  others. 

1  Railroad  Co.  v.  Soutter,  2  Wall. 
510  (1864).  If  the  road  runs  into 
two  states  and  the  equity  of  redemp- 
tion is  sold  on  execution  in  one,  the 
purchaser  is  entitled  to  redeem  the 
whole  property  in  both  states  from  a 
mortgage  which  covers  the  whole. 
Wood  V.  Goodwin,  49  Me.  260  (1861). 
Where,  in  a  foreclosure  suit,  junior 
lienees  wish  to  redeem  from  senior 
lienees,  an  absolute  offer  to  paj^  must 
be  made.  Bound  v.  South  Carolina 
Ry.,  58  Fed.  Rep.  473  (1893).  As  to 
the  right  to  redeem  such  part  of  an 
interstate  railroad  as  is  in  one  state, 
see  Compton  v.  Jesup,  68  Fed.  Rep. 
263  (1895).  This  was  a  complicated 
ease  where  a  lienor  established  his 
lien  in  a  state  court,   and   such  lien 


was  recognized  in  the  federal  court 
to  the  extent  of  allowing  redemption. 
See  8.  c,  167  U.  S.  1  (1897). 

2  Toler  V.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168,  181  (1894).  See 
also  §  836,  supra.  The  foreclosure  suit 
does  not  fall  by  reason  of  the  receiver 
paying  a  part  of  the  back  interest. 
American  L.  &  T.  Co.  v.  Union  Depot 
Co.,  80  Fed.  Rep.  38  (1897). 

3  Whittaker  v.  Belvidere,  etc.  Co.,  55 
N.  J.  Eq.  674  (1897). 

*  See  §  841,  supra. 

^  Provident,  etc.  Co.  v.  Camden, 
etc.  Ry.,  177  Fed.  Rep.  854  (1910). 

^  One  month  was  allowed  in  the 
case  Real  Estate,  etc.  Co.  v.  Wilming- 
ton, etc.  Ry.,  77  Atl.  Rep.  828  (Del. 
1910). 

'Simmons  v.  Burlington,- etc.  Ry., 
159  U.  S.  278  (1895),  rev'g  Simmons 
V.  Taylor,  38  Fed.  Rep.  682  (1889). 
Where  a  judgment  against  a  railroad 
is  obtained  in  1857  creating  a  lien 
thereon,  and  subsequently  a  mortgage 
is  executed,  which  is  subsequently 
foreclosed,  and  thereafter  the  prop- 
erty is  again  sold  on  execution  based 
on  the  judgment,  and  the  purchaser 
at  the  latter  sale  enters  into  posses- 
sion and  keeps  possession  for  upwards 
of  thirty  years,  the  ten  years'  statute 
of  limitations  applies  to  the  title  ac- 
quired on  the  foreclosure  sale.     Gun- 
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ing  to  set  aside  or  avoid  a  foreclosure  under  a  first  mortgage  on  the  ground 
that  the  purchaser  was  disquaUfied  must  tender  reimbursement  of  the 
full  amount  of  their  bonds  to  the  first-mortgage  bondholders  who  have 
bid  in  the  property,  even  though  it  was  bid  in  for  less  than  the  first- 
mortgage  debt.^  A  bondholder  cannot  redeem.^  The  right  of  stock- 
holders in  an  Alabama  corporation  to  redeem  from  a  foreclosure  sale 
within  two  years  ceases  at  the  end  of  the  two  years,  even  though  the 
purchaser  by  collusion  with  the  president  of  the  company,  misled  the 
stockholders.^  Where  the  lessee  of  a  railroad,  Avhich  is  being  foreclosed, 
is  allowed  to  redeem  from  the  foreclosure  decree  and  be  subrogated  to 
the  rights  of  the  lessor,  stockholders  of  the  lessor  will  not  be  allowed 
to  intervene  to  set  aside  the  lease  as  fraudulent  and  to  vacate  the  fore- 
closure sale,  where  they  have  delayed  for  two  years  in  making  their 
application.^ 

Where  a  judgment  creditor,  having  a  lien  by  the  Indiana  statutes, 
sells  the  property  by  foreclosure  at  a  price  less  than  his  judgment, 
another  lienholder  may  redeem  by  paying  the  price  realized  at  such 
sale,  but  redemption  by  the  judgment  debtor  himself  restores  the  lien 
for  the  unpaid  balance  of  the  judgment,  the  rule  as  to  him  being  dif- 
ferent from  the  rule  as  to  redemption  by  other  lienholders.^     Ques- 


nison  v.  Chicago,  etc.  Ry.,  130  Fed. 
Rep.  259  (1904).  A  lieiiholder  who 
is  not  made  a  party  defendant  in  the 
suit  of  another  lienholder  to  fore- 
close, is  entitled  to  redeem  within  a 
reasonable  time,  but  is  not  entitled  to 
another  sale  of  the  property.  Crouch 
V.  Dakota,  etc.  R.  R.,  18  S.  Dak.  540 
(1904).     See  §  844,  supra. 

1  Cunningham  v.  Macon,  etc.  R.  R., 
156  U.  S.  400  (1895),  holding  also 
that  it  is  the  duty  of  second-mortgage 
bondholders  to  attend  the  sale  and 
raise  the  bid  if  they  wish  to  protect 
their  interests.     See  also  §  848c,  supra. 

2  Provident,  etc.  Co.  v.  Camden, 
etc.  Ry.,  177  Fed.  Rep.  854  (1910). 

^  McLester  v.  Woodlawn  Cemetery, 
165  Ala.  213  (1910). 

*  United  States  T.  Co.  v.  Chicago, 
etc.  R.  R.,  188  Fed.  Rep.  292  (1911). 

5  Porter  v.  Pittsburg  Steel  Co.,  122 
U.  S.  267  (1887).  For  the  mortgagor 
or  his  grantee  to  redeem  property 
which  has  been  sold  under  a  mort- 
gage, it  is  not  sufficient  for  him  to 
tender  the  amount  of  the  sale.  The 
whole  mortgage  money  must  be  ten- 
dered or,  if  suit  be  brought,  be  paid 
into  court.     Collins  v.  Riggs,  14  Wall. 


491  (1871).  That  the  person  redeem- 
ing must  pay  the  whole  mortgage 
debt  instead  of  the  price  at  which  the 
property  sold  on  a  foreclosure  sale, 
see  McCormick  v.  Kno.x,  105  U.  S.  122 
(1881);  Holbrook  v.  Worcester  Bank, 
12  Fed.  Cas.  326  (1855);  Jones  on 
Mortgages  (5th  ed.),  §  1075.  In  Ala- 
bama a  statute  allows  redemption  by 
judgment  creditors  at  the  price  at 
which  the  property  sold.  See  Code, 
§§  350.5-3519.  Where,  in  Minnesota, 
a  judgment  creditor  redeems  from  a 
sale  under  the  first  mortgage,  such 
judgment  creditor  takes  complete  title 
and  need  not  foreclose.  Under  the 
Minnesota  statutes  the  judgment  cred- 
itor need  pay  only  the  price  realized 
at  the  foreclosure  sale,  even  though  the 
foreclosure  was  only  for  the  interest, 
leaving  the  principal  entirely  unpaid. 
Curtis  V.  Cutler,  76  Fed.  Rep.  16 
(1896).  Where  the  purchaser  at  fore- 
closure sale  has  taken  up  a  street  rail- 
way before  the  time  of  redemption 
expires,  the  damage  to  the  party 
entitled  to  redeem  is  the  value  of  the 
materials  so  taken  up  in  excess  of  the 
price  realized  at  the  sale.  Coffin  v. 
BatesviUe,  etc.  Ry.,  63  Ark.  602  (1897). 
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tions  relative  to  the  ownership  of  bonds,  as  for  instance  between  the 
pledgor  and  pledgee,  are  decided  after  the  sale  but  before  distribution.^ 
A  trust  company  that  has  instituted  a  suit  to  foreclose  a  mortgage  and 
caused  a  receiver  to  be  appointed  may  be  required  to  pay  the  debts  of 
the  receiver  and  the  expenses  in  excess  of  the  amount  realized  on  the 
foreclosure  sale.^ 

The  subject  of  distribution  of  assets  is  considered  elsewhere.^  ^^^e^e 
the  referee  in  a  foreclosure  sale  sells  chattels  which  are  not  covered  by 
the  mortgage,  the  owner's  remedy  is  replevin  or  conversion.^ 

The  mortgage  bondholders  are  entitled,  after  exliausting  their  mort- 
gage security,  to  a  decree  for  the  balance  due,  and  may  come  in  as 
general  creditors  for  such  balance.^  A  mortgagee  is  entitled  to  share 
proportionately  in  unmortgaged  corporate  assets  without  reference  to 
his  mortgage  security,  except  that  the  total  amount  received  must 
not  exceed  his  debt.  The  court  may  require  him  to  realize  on  his  se- 
curity so  as  to  ascertain  the  balance  due.^  "WTiere  the  trustee  enters 
a  deficiency  judgment  a  bondholder  cannot  thereafter  bring  suit  on  his 
bonds.^  But  a  deficiency  judgment  by  the  trustee  does  not  prevent 
the  owners  of  bonds  pro\'ing  their  bonds  in  bankruptcy  proceedings 
against  the  mortgagee,  even  though  the  trustee  has  proved  the  defi- 
ciency judgment  in  the  bankruptcy  proceedings.^  This  is  on  the 
same  principle  as  applies  to  a  pledge  of  stock,  where  it  is  now  well 
established  that  the  pledgee  may  prove  his  entire  claim  against  the 
insolvent  estate  of  the  pledgor,  and  may  demand  his  proportionate 
part  of  such  estate,  the  same  as  though  he  had  no  collateral  security 

In  the  foreclosure  sale  of  a  street  rail-  also    §  849,    supra.     A    deficiency    on 

way  the  court  may  sell  the  rails  and  foreclosure  sale  may  participate  vdih. 

ties  without  obligating  the  pm-ehaser  unsecured  creditors  in  the  distribution 

to  continue  the  operation  of  the  road,  of  assets  not  covered  by  liens.     Homer 

New   York  Trust  Co.   v.  Portsmouth,  v.   Baltimore,   etc.   Co.,   84  Atl.   Rep. 

etc.   Ry.,    192  Fed.   Rep.   728   (1911).  176  (Md.  1912).     A  biU  for  foreclosure 

The    remedy    of    a    purchaser    of    the  need  not  also  ask  repayment  of  illegal 

equity    of    redemption    as    against    a  dividends  in  case  of  a  deficiency  judg- 

foreclosure  suit  in  Illinois  is  to  redeem  ment,  such  remedy  being  supplemental, 

within  one  year  from  any  sale  under  Continental,  etc.  Bank  r'.AUis-Chalmers 

the  trust  deed.     Morse  v.  HoUand  T.  Co.,   200   Fed.    Rep.   600    (1912).     As 

Co.,  184  111.  255  (1900).  to  whether  the  trustee  can  in  the  fore- 

'  See  §  847,  supra,  and  §  881,  infra,  closure  suit  enforce  to  the  extent  of 

2  Chapman  v.  Atlantic  T.  Co.,  119  the  deficiency  a  guarantee  of  the  bonds. 
Fed.  Rep.  257  (1902),  the  court  refus-  see  Central  Trust  Co.  v.  Indiana,  etc. 
ing  to  follow  Farmers'  L.  &  T.  Co.  v.  R.  R.,  98  Fed.  Rep.  666  (1900). 
Oregon,    etc.    R.    R.,    31    Oreg.    237  « IMark    v.    American,  etc.    Co.,  84 
(1897).     See  also  §  879,  infra.  Atl.  Rep.  887  (Del.  1912). 

3  See  §  881,  infra.  ^  Grant    v.    Winona,    etc.    Ry.,    85 
^  Beebe  v.  Richmond  Light,  etc.  Co.,    Minn.  422  (1902). 

6N.  Y.  App.  Div.  187  (1896).  *  Mackay    v.    Randolph,    etc.  Co., 

5  Mercantile  Trust  Co.  v.  Southern,     178  Fed.  Rep.  SSI  (1910), 
etc.  Co.,  86  Fed.  Rep.  711  (1898).  See 
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whatsoever.!  After  the  trustee  has  entered  a  judgment  for  deficiency 
a  bondholder  is  a  creditor  of  the  company  and  may  apply  for  the  wind- 
ing up  of  its  affairs  under  the  New  Jersey  statute.^  ^Miere  the  trustee 
of  the  mortgage  in  foreclosing  knows  that  the  corporation  is  entitled 
to  the  surplus  but  pays  the  same  to  a  pledgee  of  the  corporation  the 
trustee  is  personally  liable.^ 

1  See  §  473.  supra.  '  Brinkerhoff,  etc.  Co.  v.  Boyd,  192 

2  O'Grady    v.    United    States,    etc.    Mo.  597  (190o). 
Co.,  75  N.  J.  Eq.  301  (1909).    . 
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PRIORITY  OF  THE  MORTGAGE  LIEN  OVER  OTHER  LIENS, 
MORTGAGES,  DEEDS,  LEASES,  CLAIMS,  JUDGMENTS,  DEBTS, 
AND   LIABILITIES. 


851.  Conflict  of  claims. 

852.  What   personal   property,   con- 

tracts, stock,  bonds,  etc.,  are 
covered  by  the  mortgage  — 
Effect  on  the  personal  prop- 
erty of  the  provision  that 
after-acquired  property  shall 
be  subject  to  the  mortgage  — 
Levy  of  attachment  or  execu- 
tion by  corporate  creditors  on 
such  property. 

853.  Until    the    trustee    or    receiver 

takes  possession,  all  moneys, 
credits,  rents,  profits,  and 
debts  due  to  the  company 
may  be  levied  upon  by  corpo- 
rate creditors,  or  reached  by 
a  bill  in  equity  filed  by  judg- 
ment creditors. 

854.  Rolling-stock     subject     to     the 

mortgage  —  Rolling-stock  is 
generally  held  to  be  person- 
alty —  Recording  the  mort- 
gage as  a  chattel  mortgage. 

855.  Rolling-stock  —  Rights    of    the 

general  mortgagee  and  other 
parties  where  there  is  a  "car 
trust,"  lease,  conditional  sale, 
or  purchase-money  chattel 
mortgage    on    rolling-stock. 

856.  Land    and    railroad    extensions 

which  are  not  covered  by  the 
mortgage  —  The  words  of  the 
mortgage  are  strictly  con- 
strued, and  no  land  or  per- 
sonal property  is  included, 
unless  clearly  within  the 
meaning  of  the  words  of  the 
mortgage  —  Condemned  land 
and  abandoned  rights  of  way. 


§  857.  After-acquired  real  estate  or 
personal  property  may  be 
covered  by  the  mortgage  — 
Construction  of  the  words 
used  —  Prior  mortgages  on 
property  so  acquired  —  Ac- 
quiring property  through  a 
' '  dummy ' '  corporation  —  Pur- 
chase-money mortgages  are 
prior  in  right. 

858.  Creditors  of  a  railroad  corpora- 

tion are  not  allowed  to  levy 
an  attachment  or  execution 
upon  the  railroad  or  parts  of 
it,  even  subject  to  the  mort- 
gage. , 

859.  Liens    by    statute,    mechanics 

liens,  and  judgment  liens  as 
affecting  mortgages  and  re- 
ceivers. 

860.  Claims  by  contracts  and  con- 

tractors, contractor's  lien  by 
contract  or  possession  —  Fix- 
tures — -  Taxes  —  Advances 
made  to  keep  the  company 
afloat  —  Damages  to  persons 
and  property  —  General  debts 
existing  when  foreclosure  is 
commenced  —  How  far  the 
mortgage  is  affected  as  to  its 
priority. 

861.  The  "six  months'  rule"  to  the 

effect  that  labor  and  supply 
claims  arising  within  six 
months  prior  to  a  receiver 
being  appointed  will  be  paid 
out  of  the  income  received 
by  the  receiver. 


§851.  Conflict  of  claims.— The  mortgage  bondholders  take  a 
risk  when  they  foreclose  their  mortgage  and  cause  a  receiver  to  be 
appointed.  It  is  a  risk  which  cannot  be  avoided,  because  if  the  mort- 
gage is  not  foreclosed  when  the  corporation  becomes  insolvent  there 
very  soon  will  be  nothing  to  foreclose,  and  if  a  receiver  is  not  appointed 
there  very  soon  will  be  nothing  to  receive.     Yet  it  often  happens  that 
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the  receivership  and  foreclosure  consume  the  whole  property,  leaving 
nothing  whatsoever  for  the  bondholders. 

The  avenues  through  which  the  property  is  lost  are  multitudinous. 
They  include  not  only  the  expense  of  litigation  and  the  losses  due  to  the 
receiver's  operation  of  the  road,  but  to  other  liens,  judgments,  debts, 
liabilities,  mortgages,  and  claims  which  at  the  end  of  the  litigation  are 
often  decided  to  be  prior  in  right  to  the  first  mortgage  itself.  The  law 
relative  to  these  conflicting  liens  and  claims  is  stated  in  the  following 
sections  of  this  chapter. 

^  §  852.  What  personal  property,  stock,  bonds,  contracts,  etc.,  are 
covered  by  the  mortgage  —  Effect  on  the  personal  property  of  the 
provision  that  after-acquired  property  shall  he  subject  to  the  mort- 
gage —  Levy  of  attachment  or  execution  by  corporate  creditors  on 
such  property.  —  Where  the  mortgage  expressly  and  explicitly  covers 
personal  property,  all  personal  property  enumerated  and  all  personal 
property  necessary  and  essential  to  the  operation  of  the  road  are  in- 
cluded in  the  mortgage. 

Complicated  questions  sometimes  arise  where  the  mortgagor  owns 
shares  of  stock  in  or  bonds  of  other  corporations,  and  the  mortgage 
explicitly  specifies  such  stock  and  bonds  or  fails  to  explicitly  specify 
them,  or  contains  the  after-acquired  property  clause  which  may  be 
construed  to  cover  them.  There  may  also  be  a  question  as  to  whether 
a  mortgage  covers  unpaid  subscriptions.  The  rights,  duties,  powers, 
and  liabilities  of  the  trustee  of  the  mortgage  deed  of  trust  under  such 
circumstances  and  the  status  of  the  mortgagor  and  of  its  stockholders 
have  given  rise  to  much  litigation.  These  questions  are  of  particular 
importance  where  one  company  holds  stock  in  other  companies,  re- 
cently denominated  "  holding  companies,"  and  are  considered  else- 
where.^ 

The  mortgage  is  generally  worded  so  as  to  cover  choses  in  action.^ 
But  even  though  a  mortgage  given  to  secure  bonds  includes  choses  in 

1  See  §  317,  supra.  Where  the  one  party  the  right  to  recover  a  per- 
mortgagor  companj^  furnishes  money  to  sonal  chattel  or  sum  of  money  from 
buy  real  estate  for  another  corpora-  another  by  action."  Coler  v.  Orainger 
tion  and  takes  the  stock  of  the  latter  County,  74  Fed.  Rep.  16  (1S96).  In 
in  payment,  and  then  the  mortgagor  General  Elec.  Co.  v.  Wightman,  3 
pledges  the  stock  to  secure  its  own  N.  Y.  App.  Div.  118  (1896),  the  court 
debt,  the  after-acquired  property  laid  down  the  rule  that,  as  against 
clause  does  not  attach  to  such  stock  in  a  purchaser  at  a  receiver's  sale,  a 
preference  to  the  pledge.  Central  purchaser  at  a  foreclosure  sale  of 
Imp.  Co.  V.  Cambria  Steel  Co.,  201  corporate  property  did  not  acquire 
Fed.  Rep.  811   (1912).  title    to    its    choses    in  action  which 

2  "The  term 'chose  in  action' is  one  were  not  described  in  the  judgment, 
of  comprehensive  import.  It  includes  notice  of  sale,  and  in  the  conveyance 
the  infinite  variety  of  contracts,  cove-  with  sufficient  particularity  to  be 
nants,  and  promises  which  confer  on  identified,  even  though  the  foreclosure 
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action,  it  does  not  cover  a  cause  of  action  for  a  conversion  of  the  bonds 
secured  by  the  mortgage.^ 

The  usual  railroad  mortgage  does  not  prevent  the  use,  sale,  and 
replacing  of  supplies,  etc.,  used  in  the  business,^  not  even  though  the 
mortgage  is  so  drawn  as  to  cover  personal  property  subsequently  ac- 
quired by  the  corporation  mortgagor.'^  Where  a  horse  street  railway 
is  leased  and  the  lessee  electrifies  it  and  becomes  insolvent,  and  the 
receiver  abandons  the  lease,  such  horses  as  are  in  use  \\'ill  be  considered 
as  substitutes  for  the  horses  in  use  at  the  time  of  the  lease,  but  the  elec- 
tric cars  will  not  be  considered  as  substitutes  for  the  original  horse 
cars.'*  As  to  property  subsequently  acquired  the  mortgage  may  ex- 
pressly cover  it.  Such  a  mortgage  is  legal, "^  not  only  as  to  real  estate 
but  also  as  to  personal  property.^  The  after-acquired  property  clause 
may  cover  money  due  from  a  lessor  for  betterments  made  to  the  leased 
property  where  the  mortgage  covers  claims  arising  out  of  the  lease. ^ 
Where  the  pledgee  of  securities  knows  at  the  time  of  the  pledge  that 
the  securities  should  have  been  placed  under  a  mortgage  he  is  liable  to 
the  mortgagee,  and  if  the  pledgee  sells  his  security,  he  is  liable  to  the 


sale  conveyed  all  the  "property,  pos- 
session, claim,  and  demand  whatso- 
ever."    See   eases   in  notes  following. 

1  Medina,  etc.  Co.  v.  Buffalo,  etc. 
Co.,  119  N.  Y.  App.  Div.  245  (1907) ; 
aff'd,  193  N.  Y.  92.  A  purchaser  at 
foreclosiu'e  sale  cannot  claim  title 
to  a  cause  of  action  belonging  to  the 
corporation  where  it  was  not  specified 
in  the  order  of  sale  nor  called  to  the 
attention  of  the  court,  and  the  after- 
acquired  property  clause  did  not 
clearly  cover  it.  MacDonnell  v. 
Buffalo,  etc.  R.  R.,  193  N.  Y.  92  (1908). 
In  Pennsylvania,  although  the  statute 
authorizes  a  sale  of  all  the  propertj', 
real,  personal,  and  mixed,  and  also  the 
franchises  and  rights  of  corporations 
by  execution  sale,  yet  such  a  sale  does 
not  pass  title  to  a  claim  of  a  mining 
corporation  for  damages  in  tort.  In- 
ternational, etc.  Co.  V.  Pennsjdvania 
R.  R.,  152  Fed.  Rep.  551  (1907) ;  s.  c, 
152  Fed.  Rep.  554. 

2  A  mortgage  on  a  horse  railroad 
and  franchise  of  the  company,  "with 
all  the  rights,  privileges,  and  property 
pertaining  thereto,"  does  not  cover 
miscellaneous  personal  property  used 
in  the  business.  Millard  v.  Burley,  13 
Neb.  259  (1882) ;  Marsh  v.  Burley,  13 
Neb.  261  (1882).     In  Farmers'  L.  Sc  T. 


Co.  V.  Commercial  Bank  (mentioned 
in  12  Wis.  653),  it  was  held  that  the 
mortgage  in  that  case  did  not  cover 
iron  purchased  to  fasten  down  the  rails, 
nor  rolling-stock  which  was  sold  and 
replaced  bv  new.  See  also  Union 
T.  Co.  V.  Morrison,  125  U.  S.  609  (1888), 
and  §  854,  infra. 

^  See  §  857,  infra. 

*  Pennsylvania  Steel  Co.  v.  New- 
York  City  Ry.,  165  Fed.  Rep.  472 
(1908). 

^  See  §  857,  infra. 

^  A  corporation  mortgage  ma\^  cover 
after-acquired  personal  property  neces- 
sary to  the  mortgagor's  business. 
Stratton  v.  Natural,  etc.  Co.,  189  Fed. 
Rep.  928  (1911).  A  corporate  mort- 
gage may  cover  after-acquired  personal 
property,  but  applies  only  when  the 
property  comes  into  existence  or  has 
actually  been  taken  possession  of  by 
the  mortgagee,  but  that  pro\asion 
"will  not  be  enforced  when  the  rights 
of  other  creditors  would  be  affected, 
especially  where  the  mortgage  has  not 
been  filed  and  refiled  as  a  chattel  mort- 
gage. MacDonnell  i^.  Buffalo,  etc.  Co., 
193  N.  Y.  92  (1908). 

"  Farmers'  Loan,  etc.  Co.  v.  Metro- 
politan St.  Rv.,  181  Fed.  Rep.  575 
(1910). 
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mortgagee  to  the  amount  realized,  even  though  thereafter  the  securities 
became  valueless.^  The  mortgage  may  be  so  drawn  as  to  cover  worn- 
out  materials,^  also  supplies,  tools,  and  materials,^  especially  under  the 
provision  covering  after-acquired  property.^  A  street  railway  mort- 
gage covering  after-acquired  machinery  covers  such  machinery,  even 
though  it  is  placed  in  buildings  not  owned  by  the  mortgagor,  and  it 
also  covers  cars  and  other  personal  property  subsequently  acquired 
for  use  on  additional  lines  of  the  street  railway.^  But  the  courts 
will  not  hold  that  personal  property  acquired  after  the  mortgage  was 
given  is  covered  by  it,  unless  there  is  a  provision  in  the  mortgage  cov- 
ering such  after-acquired  property.^  An  insoh'ent  street  railway  com- 
pany having  rails  on  hand  not  yet  laid  may  resell  the  same  to  the  party 
from  whom  it  bought  them.'' 

The  usual  mortgage  does  not  cover  contracts  by  which  third  persons 
contract  with  the  company,  as,  for  instance,  to  pay  off  a  part  of  a  prior 
mortgage,  or  to  take  a  lease  of  the  road.^ 


1  Central  T.  Co.  v.  West,  etc.  Co., 
144  N.  Y.  App.  Div.  560  (1911). 
-  See  §  857,  infra. 
'  See  §  857,  infra. 

*  See  §  857,  infra. 

*  Guaranty,  etc.  Co.  v.  Metropoli- 
tan, etc.  Co.,  166  Fed.  Rep.  569 
(1909). 

^  See  §  857,  infra. 

'  Johnson  Co.  i-.  Miller,  174  Pa.  St. 
605  (1896).  Although  a  stockholder's 
bill  for  a  receiver  to  preserve  and 
administer  the  assets  of  an  insolvent 
corporation  is  pending,  yet  the  cor- 
poration may  return  to  a  vendor  of 
rails  such  part  of  the  rails  as  have 
not  yet  been  used.  The  principle  of 
law  that  the  filing  of  a  bill  gives  the 
court  the  e.xclusive  right  to  control 
the  property  does  not  apply  to  such  a 
case.  Illinois  Steel  Co.  v.  Putnam,  68 
Fed.  Rep.  515  (1895). 

8  As  to  leaseholds,  see  §§  873,  874, 
890,  infra.  The  purchaser  at  fore- 
closure sale  on  a  second  mortgage 
does  not  acquire  the  right  of  the 
mortgagor  to  enforce  an  agreement  of 
a  prior  vendee  of  part  of  its  property 
to  pay  off  a  portion  of  a  prior  first 
mortgage,  where  this  contract  right 
was  not  specified  in  the  notice  of  sale 
or  mentioned  at  the  sale.  The  second 
mortgage  covered  "causes  of  action, 
demands,  and  choses  in  action  of 
whatever    nature."     Milwaukee,    etc. 


R.  R.  V.  Milwaukee,  etc.  R.  R.,  20  Wis. 
174  (1865).  A  receiver  cannot  claim 
the  advantage  of  a  personal  contract 
between  the  president  and  an  outside 
party  in  regard  to  salary.  Snow  v. 
Russel  Coe,  etc.  Co.,  58  Hun,  134 
(1890).  A  mortgagee  takes  only  such 
contract  rights  as  the  mortgagor  has 
in  a  contract  of  the  latter  to  pur- 
chase another  road.  If  the  contract 
is  forfeited  the  mortgagee  can  only 
sue  within  a  reasonable  time  to  set 
the  forfeiture  aside.  Wright  v.  Ken- 
tucky, etc.  Ry.,  117  U.  S.  72  (1886). 
A  bondholder  cannot  sue  in  equity  to 
enforce  the  agreement  of  an  outside 
party  to  pay  a  sum  of  money  to  the 
mortgagor,  even  though  the  mortgagor 
placed  the  claim  under  the  mortgage. 
New  York  Guaranty  Co.  v.  Memphis, 
etc.  Co.,  107  U.  S.  205  (1882).  A  mort- 
gagee foreclosing  cannot  enforce  a 
lease  which  was  executed  subsequently 
to  the  mortgage,  and  to  which  the 
mortgagee  was  not  a  party.  Moran 
V.  Pittsburgh,  etc.  Ry.,  32  Fed.  Rep. 
878  (1887).  The  rule  in  this  respect 
would  of  course  be  different  if  the  mort- 
gage covered  after-acquired  property. 
See  §  874,  infra,  and  §  831,  supra. 
The  vendee  of  stock  in  the  company 
who  retains  enough  of  the  price  to 
pay  the  bonds  of  the  company  does  not 
thereby  become  trustee  for  the  bond- 
holders, nor  is  there  any  enforceable 
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In  an  action  brought  by  a  bondholder  for  the  specific  performance 
of  a  contract  which  certain  individuals  had  made  with  the  company 
to  place  land  under  the  mortgage  as  additional  security,  the  corporation 
is  a  proper  party  defendant.  A  bondholder  may  maintain  such  a  suit 
after  a  request  to  and  refusal  of  the  trustee  to  bring  the  suit.  Such  a 
suit  may  be  maintained  before  there  is  any  default  upon  the  bonds.^ 
Although  a  mortgage  covers  money  due  from  a  city  for  gas,  yet  in  fore- 
closing the  mortgage  the  city  cannot  be  made  a  party  defendant  in 
order  to  collect  the  money.  The  remedy  is  at  law,  although  in  the 
foreclosure  the  court  may  order  an  assignment  of  the  claim  to  the  mort- 
gagee.^ In  New  Jersey  a  chattel  mortgage  by  a  corporation  may  cover 
going  book  accounts.^  A  lessor  railroad  may  mortgage  its  interests 
and  rights  as  lessor.'*  A  water-works  mortgage  covering  ordinances 
granted  to  the  company  by  the  city  may  be  construed  to  cover  rights 
granted  the  company  by  the  state. ^  A  mortgage  on  the  real  estate  and 
plant  of  an  electric  light  company  covers  its  poles  and  wires  which  are 
connected  with  the  plant.®  The  good-will  and  business  are  presumed 
to  be  included  in  a  mortgage  on  the  entire  plant  of  a  colliery,  even  though 
the  good-will  and  business  are  not  specified.^     A  mortgage  on  a  rail- 


contract  relation  between  them.  Ne- 
braska City,  etc.  Bank  v.  Nebraska, 
etc.  Co., '14  Fed.  Rep.  763  (1883). 

1  O'Beirne  v.  Allegheny,  etc.  R.  R., 
151  N.  Y.  372  (1897). 

2  International  Trust  Co.  v.  Carters- 
ville,  etc.  Water  Co.,  63  Fed.  Rep.  341 
(1894).     See  also  §  931,  infra. 

^  Buvinger  v.  Evening,  etc.  Co., 
72  N.  J.  Eq.  321  (1907).  Cf.  §  798, 
supra. 

*  A  corporation  may  lease  its  prop- 
erty for  one  hundred  years  and  then 
give  a  mortgage  on  its  interest.  The 
lessee  had  agreed  in  advance  to  pay 
the  interest  on  the  bonds.  First  Nat. 
Bank  v.  Sioux  City,  etc.  Co.,  69  Fed. 
Rep.  441  (1895).  A  mortgage  upon 
a  leasehold  is  not  a  mortgage  upon 
real  property.  State  Trust  Co.  v. 
Casino  Co.,  5  N.  Y.  App.  Div.  381 
(1896),  holding  also  that  a  warehouse- 
man might  obtain  a  lien  on  personal 
property  in  preference  to  a  chattel 
mortgage  securing  bonds,  where  the 
chattel  mortgage  was  not  properly 
filed  for  record.  The  mortgagee  can- 
not, by  action  or  distress,  collect  the 
rental  on  a  lease  made  subsequently 
to  the  mortgage.  Teal  v.  Walker, 
111  U.  S.  242  (1884). 

3 


^  Andrews  v.  National  Foundry, 
etc.  Works,  61  Fed.  Rep.  782   (1894). 

e  Dreisbaeh  v.  Ross,  195  Pa.  St.  278 
(1900).  A  defect  in  the  description 
of  personal  property  mortgaged  is  not 
cured  by  a  receiver  taking  possession 
under  the  mortgage,  prior  to  other 
liens  being  obtained  upon  the  prop- 
erty. Central  Trust  Co.,  etc.,  v.  Wor- 
cester, etc.  Co.,  93  Fed.  Rep.  712 
(1899). 

'  County,  etc.  Bank  v.  Rudry  Mer- 
thjT,  etc.  Co.,  [1895]  1  Ch.  629.  Where 
a  company  is  in  difficulties  and  an 
agreement  is  made  by  which  creditors 
are  given  the  right  to  sell  all  the 
assets  in  case  the  business  does  not 
succeed  within  a  certain  time,  and  they 
do  so,  the  purchaser  has  no  right  to 
organize  a  corporation  havang  the 
same  name  as  the  old  corporation, 
unless  that  was  a  part  of  the  original 
agreement,  and  not  even  a  majority 
of  the  stockholders  have  the  right  to 
vote  to  allow  such  use  of  the  name, 
unless  there  is  a  new  consideration 
therefor.  Armington  v.  Palmer,  21 
R.  I.  109  (1898).  A  mortgage  cov- 
ering propertv  and  effects  covers  the 
good-will.  Re  Leas  Hotel  Co.,  [1902] 
1  Ch.  332. 
209 
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road  is  subject  to  the  charter  restrictions  applicable  to  the  railroad.^ 
Land  patents  granted  by  the  United  States  to  a  railroad  company  may 
be  vacated  for  mistake,  even  as  against  a  mortgagee  of  such  railroad.^ 

The  mortgagee's  claim  that  lands  standing  in  the  names  of  directors 
belong  to  the  company  must  be  clearly  proved.^  ^Mortgage  bondholders 
may  have  an  equitable  lien  on  the  proceeds  of  insurance  policies  on 
corporate  property  by  virtue  of  a  stipulation  in  the  mortgage  to  that 
effect.^  But  where  the  mortgagor  sells  the  property  subject  to  the 
mortgage,  insurance  taken  out  by  the  purchaser  on  the  property  be- 
longs to  the  purchaser  in  case  of  fire,  and  not  to  the  mortgagee.^  Where 
one  corporation  is  merely  a  dummy  in  another  corporation,  a  mort- 
gage on  the  property  of  the  latter  may  attach  to  property  of  the  former, 
even  in  priority  to  a  new  mortgage  on  the  property  of  the  former.^ 
The  mortgage  may  cover  equitable  assets,^  and  the  franchise  to  operate 
the  plant  and  collect  compensation.^  A  sale  of  the  assets  at  foreclosure 
sale,  and  purchase  thereof  by  a  reorganized  company,  however,  does 
not  carry  a  cause  of  action  against  promoters  for  fraud. ^  The  mort- 
gagee is  of  course  not  bound  to  carry  out  contracts  made  by  the  mort- 
gagor,^° 

The  mortgage  should  be  recorded  as  a  chattel  mortgage  as  well 
as  a  real-estate  mortgage."  A  chattel  mortgage  given  by  an  insolvent 
Michigan  corporation  to  a  trustee  for  the  benefit  of  all  creditors  who 
should  accept  its  terms  and  extend  their  debts,  the  trustee  being  given 
power  to  continue  the  business,  is  not  valid  as  to  personal  property 
in  New  York  state,  even  though  recorded  as  a  chattel  mortgage  in  New 
York  state.^^    A  trust  mortgage  on  personalty  giving  the  mortgagor 

1  Union  Pacific  Co.  v.  Mason  City  '  Central  T.  Co.  v.  East  Tennessee, 
Co.,  199  U.  S.  160  (1905).                           etc.   Co.,    116  Fed.    Rep.   743    (1902). 

2  United    States    v.    Southern,    etc.     See  also  §  890,  infra. 

R.    R.,    117   Fed.    Rep.    544    (1902);  i"  See  §§  860,  890,  in/rc. 

aff'd,  133  Fed.  Rep.  651  and  200  U.  S.  "  See  §  811,  supra. 

341.  12  Dearing   v.    McKinnon,  etc.  Co., 

sQlcott  V.  Rice,  69  Fed.  Rep.  199  165  N.  Y.  78  (1900).     See  also  §798, 

(1895).  supra.     A  corporation  may  give  a  lien 

*  Chicago,  etc.  Bank  v.  Bentz,  59  on  all  property-  thereafter  to  be 
Fed.  Rep.  645  (1893).  Cf.  §  799,  acquired,  and  such  lien  is  valid  except 
supra.  as  against   creditors  or  purchasers   or 

*  Fanners',  etc.  Co.  v.  Penn.,  etc.  lienors  who  intervene  before  possession 
Co.,  186  U.  S.  434  (1902),  aflf'g  103  is  taken.  Mathews  v.  Hardt,  79  N.  Y. 
Fed.  Rep.  132.  App.  Div.  570  (1903).     Even  though  a 

*  See  §  857,  infra.  mortgage,    by    reason    of    not    being 
^  Toledo,   etc.   R.   R.   r.   Hamilton,    recorded  as  a  chattel  mortgage,  does 

134  U.  S.  296  (1890) ;  Central  T.  Co.  v.  not  cover  personal  propertj',  cash,  and 

Kneeland,     138     U.     S.     414     (1891);  accounts  receivable,  yet  if  the  receivers 

Williamson   v.    New   Jersey    Southern  take    possession    of    all    these    and    a 

R.  R.,  28  N.  J.  Eq.  277  (1877) ;  aff'd,  decree  of  foreclosure  is  entered  and  a 

29  N.  J.  Eq.  311  (1878).  sale   had,    it   is   too    late   for   general 

8  See  §  790,  supra.  creditors     to     then    intervene.     State 
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power  to  sell  or  dispose  of  the  mortgaged  property,  and  the  income  and 
proceeds  thereof,  without  reinvesting  them  or  redeeming  the  bonds  or 
replacing  the  property  or  developing  the  business  or  management,  gives 
him  power  to  dispose  of  the  property  without  restraint,  and  hence  is 
illegal  both  as  to  present  and  future  personal  property,  so  far  as  credi- 
tors are  concerned.^  If  a  corporate  creditor  levies  upon  personal  prop- 
erty which  is  covered  by  the  mortgage,  the  mortgagee  may  enjoin  a 
sale,  if  the  mortgagee's  security  is  inadequate.-  But  ordinarily  a  court 
of  equity  will  not  interfere.  The  sheriff  will  be  allowed  to  sell,  subject 
of  course  to  prior  rights.^ 

After  the  trustee  or  receiver  takes  possession,  the  supplies,  wood, 
ties,  etc.,  cannot  be  seized  under  levy  of  attachment  or  execution  at 
the  instance  of  corporate  creditors.^     Bondholders  secured  by  mort- 


Trust  Co.  V.  Kansas  City,  etc.  R.  R., 
120  Fed.  Rep.  398  (1903). 

1  Zartman  v.  First,  etc.  Bank,  109 
N.  Y.  App.  Div.  406  (1905);  aff'd, 
189  N.  Y.  267.  A  chattel  mortgage 
by  a  ship-building  company  on  its 
ship-building  materials  with  permis- 
sion to  use  and  replace  the  same  is 
void.  In  re  Marine,  etc.  Co.,  135 
Fed.  Rep.  921   (1905). 

2  Where  a  judgment  creditor  has 
levied  upon  personal  property  which 
is  subject  to  the  mortgage,  and  the 
security  for  the  mortgage  is  inade- 
quate, the  mortgagee  may  enjoin  any 
further  proceedings  on  the  executions. 
The  judgment  creditor's  remedy  is 
then  in  equity  to  have  the  mortgagor's 
equity  sold  or  to  have  a  receiver 
appointed.  Lane  v.  Broughman,  17 
Ohio  St.  642  (1867).  The  trustee  of 
the  mortgage  may  enjoin  an  execu- 
tion against  an  engine  which  is  covered 
by  the  mortgage.  The  execution  may 
be  on  the  whole  of  the  property  or 
none.  The  court  based  its  decision, 
not  on  the  decisions  to  that  effect, 
but  on  a  statute.  Central  T.  Co.  v. 
Moran,  56  Minn.  188  (1894).  Although 
a  foreclosure  suit  is  pending  in  the 
federal  court  and  an  application  has 
been  made  for  a  receiver,  yet  the  cor- 
porate property  is  open  to  an  attach- 
ment. The  court  did  not  pass  upon 
the  priority  of  rights.  South  Carohna 
R.  R.  V.  People's  Sav.  Inst.,  64  Ga.  18 
(1879).  Where  the  mortgage  covers 
all  property,  it  is  a  prior  lien  on  loco- 
motives   as    against    an    attachment, 


even  though  there  has  been  no  default 
in  the  mortgage.  Mabry  v.  Metro- 
poHtan  Trust  Co.,  94  Ga.  619  (1894). 
The  corporation  itself  cannot  enjoin 
an  execution  on  the  ground  that  it 
impairs  the  security  of  its  mortgagee. 
Bovd  V.  Chesapeake,  etc.  Co.,  17  Md. 
195  (1860). 

3  Eells  V.  Johann,  27  Fed.  Rep.  327 
(1886).  Where  the  sheriff  levies  on 
horse  cars,  etc.,  which  are  subject  to 
a  mortgage,  and  the  mortgagee  noti- 
fies the  sheriff  of  that  fact,  the  sheriff 
may  sell  subject  to  the  mortgage. 
Brill  V.  West  End  R.  R.,  4  W.  N.  Cas. 
(Pa.)  139  (1877). 

4  The  trustee  in  possession  may  pre- 
vent the  sale  under  execution  of  rails 
and  bridge  timbers  for  repairing  the 
road.  Palmer  v.  Forbes,  23  111.  301 
(1860).  But  he  cannot  enjoin  the 
sale  of  cordwood  under  such  levy. 
Hunt  V.  Bullock,  23  111.  320  (1860). 
See  also  Fahs  v.  Roberts,  54  111.  192 
(1870).  Cordwood  so  sold  before  the 
appointment  of  a  receiver  cannot  be 
recovered  back  bv  him.  Mcllrath  v. 
Snure,  22  Minn.  ^391  (1876).  Where 
ties  are  sold,  but  title  is  to  pass  only 
after  they  are  laid,  a  creditor  of  the 
company  cannot  sell  them  on  execu- 
tion before  title  has  passed.  Owens 
V.  Hastings,  18  Kan.  446  (1877).  In 
Felton  V.  Potomac,  etc.  Ins.  Co.,  4 
Del.  Ch.  573  (1873),  the  trustees  of 
the  first  mortgage  enjoined  bond- 
holders under  tlie  second  mortgage 
from  selling  on  execution  a  locomotive, 
the  trustees  of  the  first  mortgage  being 
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gage  on  real  estate  are  entitled  to  participate  with  other  creditors  in 
the  proceeds  of  the  personal  property  sold  by  the  receiver.^  The  duty 
of  the  trustee  to  protect  the  mortgaged  property  is  an  active  one,  and 
the  trustee  may  be  personally  liable  for  failure  to  perform  that  duty.^ 
v/  §  853.  Until  the  trustee  or  receiver  takes  possession,  all  moneys, 
credits,  rents,  profits,  and  debts  due  to  the  company  may  be  levied 
upon  by  corporate  creditors  or  reached  by  a  bill  in  equity  filed  by 
judgment  creditors.  —  This  principle  of  law  is  an  old  and  salutary 
one.  It  is  based  on  the  fact  that  such  moneys,  etc.,  were,  in  large 
part  at  least,  earned  or  obtained  by  funds  furnished  by  unsecured  credi- 
tors, and  hence  should  be  applied  to  the  payment  of  their  debts.^     A 


in  possession  and  operation  of  the 
road.  Although  the  words  "all  other 
personal  property  whatsoever  in  any 
way  belonging  or  appertaining  to  the 
said  railroad  of  the  said  company  "  do 
not  cover  canal-boats,  yet,  if  the  mort- 
gagor delivers  them  to  the  trustee  as 
being  covered  by  the  mortgage,  the 
trustee  may  hold  them  as  against  the 
company,  but  not  as  against  a  chattel 
mortgagee.  Parish  i'.  Wheeler,  22 
N.  Y.  494  (1860). 

1  Re  Mont,  etc.  Co.,  34  Atl.  Rep.  638 
(Pa.  1896). 

-  See  §  815,  supra. 

'  A  judgment  creditor  may  reach 
the  net  earnings  of  a  railroad,  though 
earned  during  foreclosure  proceed- 
ings, there  being  no  receiver.  Oilman 
V.  Illinois,  etc.  Tel.  Co.,  91  U.  S.  603 
(1875).  A  judgment  creditor,  by  fil- 
ing a  bill  in  equity,  obtains  a  prior 
lien  on  cash  in  hand  of  the  corpora- 
tion, although  a  mortgage  foreclosure 
is  pending,  if  there  is  no  receiver  in 
such  foreclosure  proceedings.  Amer- 
ican Bridge  Co.  v.  Heidelbach,  94  U.  S. 
798  (1876).  Unless  the  mortgagee 
takes  possession  or  a  receiver  is 
appointed  by  the  court  during  fore- 
closure proceedings,  the  income  prior 
to  the  sale  belongs  to  a  mortgagor 
and  may  be  attached  or  reached  by 
general  creditors.  Freedman's  Sav. 
Co.  V.  Shepherd,  127  U.  S.  494  (1888). 
A  mortgagee  is  not  entitled  to  the 
income  until  he  takes  or  demands 
possession  or  has  a  receiver  appointed. 
Central  Trust  Co.  v.  Mobile,  etc. 
R.  R.,  173  Fed.  Rep.  330  (1909). 
Moneys  belonging  to  the  mortgagor 
and  levied  upon  before  a  receiver  is 


appointed  or  possession  taken  by  the 
trustees  is  subject  to  such  levy.  Mer- 
chants' Bank  v.  Petersburg,  etc.  R.  R., 
12  Phila.  482  (1877).  Although  the 
mortgage  of  a  building  company 
covers  the  "net  income  realized  from 
said  property  as  the  rents  thereof," 
yet  this  does  not  change  the  common- 
law  rule  that,  until  possession  is 
taken  by  the  mortgagee  or  a  receiver, 
the  accrued  rents  are  not  covered  by 
the  mortgage.  The  purchaser  under 
a  foreclosure  of  the  second  mortgage 
need  not  pay  over  such  rents.  Re 
Life  Assoc,  96  Mo.  632  (1888).  Even 
though  the  mortgage  covers  tolls, 
income,  and  earnings,  yet  an  execution 
levied  prior  to  the  appointment  of  a 
receiver  takes  moneys  and  balances 
due,  in  preference  to  the  receiver.  If 
the  receiver  has  used  them  for  other 
purposes  the  court  will  direct  him 
to  refund  them  out  of  the  income. 
Gibert  v.  Washington,  etc.  R.  R.,  33 
Gratt  (Va.)  645  (1881).  In  Re  Tal- 
lassee,  etc.  Co.,  64  Ala.  567,  596 
(1879),  the  mortgage  did  not  cover 
the  income.  A  mortgage  on  "all  the 
real  and  personal  property  now,  or 
hereafter,  belonging  to  the  company" 
is  legal.  It  covers  income  and  prof- 
its. Kelly  V.  Alabama,  etc.  R.  R.,  58 
Ala.  489  (1877).  The  mortgagor  is 
entitled  to  the  income  from  property 
until  the  mortgagee  takes  possession 
in  person  or  a  receiver  is  appointed. 
Assignments  of  credits  prior  thereto 
by  the  mortgagor  pass  title.  Young 
V.  Northern,  etc.  Iron  Co.,  13  Fed. 
Rep.  806  (1880).  Where  the  mort- 
gage covers  "moneys,"  and  a  demand 
is    made    therefor    or    for    possession. 
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mortgage  is  not  a  lien  upon  earnings  until  actual  entry  and  possession 
under  the  mortgage,  and  the  earnings  on  hand  at  the  time  of  taking  such 
possession  belong  to  the  general  creditors,  including  accounts  receivable 
on  sales  made  prior  to  that  time.^     But  where  a  second  mortgage  is 


the  company  may  be  required  to  turn 
over  to  the  receiver  the  money  which 
it  has  on  hand  at  the  time  when  the 
demand  is  made.  Dow  v.  Memphis, 
etc.  R.  R.,  124  U.  S.  652  (1888),  rev'g 
20  Fed.  Rep.  768.  In  Frayser  v. 
Richmond,  etc.  R.  R.,  81  Va.  388 
(1886),  the  court  held  that  an  execu- 
tion levied  after  the  appointment  of 
the  receiver,  but  before  he  filed  his 
bond,  was  a  lien  on  the  company's 
funds  in  bank,  representing  the  earn- 
ings of  the  company,  even  though  the 
mortgage  covered  tolls,  income,  etc. 
A  receiver  appointed  in  a  suit  to  fore- 
close a  railroad  mortgage  is  not 
entitled  to  earnings  earned  prior  to 
his  appointment.  Noyes  v.  Rich,  52 
Me.  115  (1862). 

1  N.  Y.,etc.  Co.  t;.  Saratoga,  etc.  Co., 
159  N.  Y.  137  (1899).  The  rents 
accruing  between  the  time  of  the 
notice  of  motion  for  a  receiver  and  the 
entry  of  the  order  appointing  the 
receiver  belong  to  the  mortgagee. 
Preston  v.  Tumbridge,  etc.  Ltd.,  [1903] 
2  Ch.  323.  Cf.  §  866,  infra,  and  note 
12,  p.  3210,  supra. 

Where  the  state  loans  money  to  the 
company,  and  takes  a  mortgage  there- 
for, and  provides  by  statute  that  the 
income  shall  be  apphed  to  necessary 
expenses,  a  creditor  cannot  levy  on 
money  necessary  for  such  necessary 
expenses  in  the  future.  Macalester  v. 
Maryland,  114  U.  S.  598  (1885). 
Money  obtained  by  an  insolvent  rail- 
road company  by  selling  mileage 
books  on  connecting  lines  is  not  cur- 
rent income  and  does  not  belong  to 
its  creditors  entitled  to  a  preference. 
Gregg  V.  Metropolitan  T.  Co.,  124  Fed. 
Rep.  721  (1903) ;  aff'd,  197  U.  S.  183. 
The  order  appointing  the  receiver  may 
prescribe  as  a  condition  that  traffic 
balances  shall  be  paid  from  funds 
received  or  borrowed  by  the  receiver. 
Finance  Co.  v.  Charleston,  etc.  R.  R., 
62  Fed.  Rep.  205  (1894).  The  court 
may  allow  a  receiver  to  pay  traffic 
balances  even  out  of  the  corpus  of  the 


property,  and  even  though  the  traffic 
balances  accrued  more  than  ninety 
days  prior  to  the  receivership,  espe- 
cially as  otherwise  the  connecting 
lines  might  refuse  to  continue  business 
relations,  to  the  harm  of  the  public 
and  the  property.  Miltenberger  r. 
Logansport  Ry.,  106  U.  S.  286  (1882). 
This  last  decision  was  reaffirmed  in 
Union  Trust  Co.  v.  Illinois  Midland 
Ry.,  117  U.  S.  434  (1886).  The 
receiver  was  ordered  to  pay  a  traffic 
balance  to  a  telegraph  company, 
inasmuch  as  otherwise  the  telegraph 
company  might  cancel  the  contract, 
leaving  the  railroad  company  without 
telegraph  ser\'ice,  in  Newgass  v.  Atlan- 
tic, etc.  Ry.,  72  Fed.  Rep.  712  (1894). 
In  the  case  Cox  v.  Terre  Haute,  etc. 
R.  R.,  123  Fed.  Rep.  439  (1903),  the 
court  questioned  the  right  of  the 
trustee  to  collect  a  rental  due  to  the 
insolvent  railroad  company  prior  to 
the  receivership.  Money  paid  to  the 
sheriff  while  in  possession  of  the 
property  belongs  to  the  judgment 
creditor,  and  not  to  the  debenture- 
holders.  Robinson  v.  Burnell's,  etc. 
Bakery,  Ltd.,  [1904]  2  K.  B.  624. 
In  ascertaining  net  earnings  during 
receivership,  moneys  which  should 
have  been  expended  for  repairs,  but 
were  not,  are  not  deducted,  nor  moneys 
expended  in  litigation  by  the  receivers 
on  matters  with,  which  as  receivers, 
they  had  nothing  to  do.  Bell  v.  St. 
Johnsbury,  etc.  R.  R.,  76  Vt.  42 
(1903).  A  mortgagee  is  not  entitled 
to  the  rents  except  from  the  time 
when  he  or  a  receiver  takes  possession, 
and  the  court  cannot  compel  a  pur- 
chaser of  the  equity  who  is  in  possession 
to  operate  it  without  compensation  in 
lieu  of  a  receivership.  Georgetown 
Water  Co.  v.  Fidelity,  etc.  Co.,  117 
Ky.  325  (1904).  The  mortgagor  of 
real  estate  need  not  turn  over  to  the 
receiver  rents  collected  before  the 
receivership.  Rider  v.  Vrooman,  12 
Hun,  299  (1877);  Rider  v.  Bagley, 
84  N.  Y.  461  (1881).     So  long  as  the 
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being  foreclosed,  and  then  the  first  mortgagee  commences  foreclosure, 
and  the  same  receiver  is  continued,  and  the  mortgage  covers  the  net 

mortgagor  company  remains  in  the  use 
and  management  of  the  property 
an  attachment  may  be  had  of  its 
income.  The  mortgage  does  not 
attach.  Smith  v.  Eastern  R.  R.,  124 
Mass.  154  (1878).  Dunham  v.  Isett, 
15  Iowa,  284  (1863),  is  to  the  con- 
trary. Woodman  v.  York,  etc.  R.  R., 
45  Me.  207  (1858),  to  the  same  effect, 
is  inconsistent  with  the  cases  of  Bath 
V.  Miller,  51  Me.  341  (1863),  where  an 
attachment  of  wood  was  sustained  as 
against  the  mortgagee,  and  Noyes 
V.  Rich,  52  Me.  115  (1862),  where  a 
receiver's  suit  against  the  superin- 
tendent to  recover  income  received 
before  the  receiver  was  appointed 
failed ;  and  Bath  v.  MiUer,  53  Me.  308 
(1865),  sustaining  the  prior  decision 
between  the  same  parties,  supra, 
and  Emerson  v.  European,  etc.  Ry., 
67  Me.  387  (1877),  holding  that 
moneys  earned  by  a  company  under 
a  contract  with  an  express  company 
belong  to  the  company  so  far  as 
earned  before  the  mortgagee  took  pos- 
session, even  though  not  yet  paid,  and 
that  an  installment  due  for  work  done 
partly  before  and  partly  after  such 
possession  was  taken  would  be  appor- 
tioned. In  Ellis  V.  Boston,  etc.  R.  R., 
107  Mass.  1,  30  (1871),  the  court  held 
that  "the  lien  of  the  mortgagees 
attaches  to  the  income  only  from  the 
time  of  thus  taking  possession  of  the 
corporate  property  and  franchises." 
All  earnings  after  that  date  belong  to 
the  mortgagees.  If  the  mortgagees 
take  possession  of  the  income  earned 
before  they  took  possession,  a  general 
creditor  of  the  company  may  reach  the 
money  by  garnishee  or  attachment 
process.  De  Graaf  v.  Thompson,  24 
Minn.  452  (1878).  Such  income  not 
yet  paid  may  be  garnisheed  in  the 
hands  of  an  express  company.  Mis- 
sissippi Valley,  etc.  Ry.  v.  U.  S.  Express 
Co.,  81  111.  534  (1876).  Even  though 
the  court  does  not  appoint  a  receiver, 
yet  in  foreclosure  proceedings  the  prop- 
erty is  in  its  control  and  it  may  enjoin 
the  levy  of  executions.  Bill  v.  New 
Albany,  etc.  R.  R.,  2  Biss.  390  (1870) ; 
s.  c,  3  Fed.  Cas.  379.     In  PuUan  v. 
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Cincinnati,  etc.  R.  R.,  4  Biss.  35 
(1865);  s.  c,  20  Fed.  Cas.  32,  the 
court  appointed  a  receiver,  not  to 
take  the  road,  but  to  receive  one 
fourth  of  the  net  earnings  for  the 
bondholders.  In  Pullan  v.  Cincin- 
nati, etc.  R.  R.,  5  Biss.  237,  247  (1873) ; 
s.  c,  20  Fed.  Cas.  38,  the  court  held 
that  the  mortgagees  were  entitled  to 
the  income  of  the  road  as  soon  as  it 
came  into  existence  as  property,  and 
that  by  contract  the  mortgage  lien 
attached  and  impressed  a  trust  upon 
it.  An  early  decision  in  Iowa  is  to  the 
effect  that  a  judgment  creditor  cannot 
reach  money  in  the  company's  hands, 
where  there  is  an  outstanding  mort- 
gage on  tKe  income,  even  though  there 
has  been  no  default  in  the  mortgage. 
Jessup  I'.  Bridge,  11  Iowa,  572  (1861). 
An  attachment  or  garnishment  of 
funds  which  pass  into  the  hands  of  the 
receiver  is  not  good  as  against  the 
mortgagee.  Newport,  etc.  Co.  v. 
Douglass,  12  Bush  (Ky.),  673  (1877). 
The  words  "income  and  revenues" 
in  a  mortgage  cover  "earnings." 
Tompkins  v.  Little  Rock,  etc.  R.  R., 
15  Fed.  Rep.  6  (1882).  In  Wilder  v. 
Shea,  13  Bush  (Ky.),  128  (1877),  the 
judgment  creditor  garnisheed  the  offi- 
cers of  the  company  in  order  to  reach 
the  corporate  funds  in  their  hands. 
The  court  held  that  the  proceedings 
would  not  he,  and  that  the  remedy 
was  bj^  bill  in  equity  for  a  discovery 
and  order  to  pay,  or  a  receiver  in  lieu 
thereof.  A  mortgage  may  be  made 
to  cover  book  accounts  although  they 
are  not  yet  due.  Bloomer  v.  Union, 
etc.  Co.,  L.  R.  16  Eq.  383  (1873). 

An  unsecured  creditor  of  a  railroad, 
who,  without  procuring  a  judgment, 
alleges  corporate  insolvency  and 
obtains  a  receiver,  is  entitled  to  the 
earnings  during  the  receivership  as 
against  mortgagees  who  did  not  com- 
mence foreclosure  during  such  receiv- 
ership. Sage  V.  Memphis,  etc.  R.  R., 
125  U.  S.  361  (1888).  Garnishee 
process  lies  against  another  railroad 
that  owes  the  mortgagor  corporation 
for  through  tickets  sold.  There  had 
been  no  default  on  the  mortgage  in 
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income  after  default,  the  first  mortgage  takes  the  net  income  from  the 


this  ease.     Parkhurst  v.  Northern,  etc. 
R.  R.,  19  Md.  472  (1862).     Where  a 
company  leases  its  property  and  then 
mortgages  its  remaining  interest,   in- 
cluding the  rents,   and   the  mortgage 
is  foreclosed,   the  whole  sum  realized 
goe^  to  the  mortgagee  without  deduc- 
tion   for    salaries    of    officers    of    the 
mortgagor.     Rent    coming    due    after 
the  sale  goes  to  the  purchaser,  although 
partly  earned  before  the  sale.  Sheaff's 
Appeal,    55    Pa.    St.    403    (1867).     A 
general     creditor     cannot     garnishee 
money  in  the  hands  of  a  ticket  agent 
of  the   mortgagor   corporation.     Such 
an  agent  is   not  a  third  person,   but 
is    the   same   as    the   company   itself. 
Fowler  v.  Pittsburgh,    etc.    R.  R.,  35 
Pa.  St.  22  (1859).     So  also  as  to  the 
treasurer     (Sprague    v.    Stickney,    52 
Me.   592  —  1864)    and   station  agent. 
Pettingill  v.  Androscoggin,  etc.  R.  R., 
51  Me.  370  (1863).     In  WiUiamson  v. 
New   Albany,    etc.  R.  R.,  1  Biss.  198 
(1857) ;  s.  c,  30  Fed.  Cas.  12,  the  court 
refused  to  appoint  a  receiver,  and  in 
this  way  enabled  and  permitted  the 
company  to  apply  a  part  of  the  earn- 
ings in  completing  and  operating  the 
road.     Money    which    before    it    has 
been  earned   is   specifically   set   aside 
to   pay  interest   cannot   be  attached. 
Hence,  where  the  mortgagor  company 
has  appropriated  to   the  payment  of 
interest    an   income    which    has    been 
guaranteed    by    another    road,     that 
sum   cannot   be   attached   by   general 
creditors.     The    mortgagees    were    in 
possession  in  this  case.     Galena,  etc. 
R.  R.  V.  Menzies,    26   111.   121   (1861). 
Where,   prior   to    the   appointment   of 
a   receiver,    a    dividend    was    legally 
declared  and  money  deposited  to  pay 
it,  and  part  of  the  stocldiolders  were 
paid  and   then  the  remainder  of  the 
fund  drawn  out  by  the  company,  the 
stockholders  not  paid  have  a  prior  lien 
on  that  money,  and  the  court  will  order 
the    receiver    to    pay    them.     Re    Le 
Blanc,  14  Hun,  8  (1878) ;  affirmed,  75 
N.  Y.  598.     Where  foreclosure  suit  is 
commenced  in  the  federal  court  and  a 
receiver  is  appointed  and  is  then  dis- 
continued,   the    parties    preferring    to 
foreclose  in  the  state  court,  the  former 
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suit  does  not  start  the  right  of  the 
mortgagees  to  claim  the  rents  and  prof- 
its.    Johnston    v.  Riddle,  70  Ala.  219 
(1881).     Garnishment     does     not     lie 
against  the  treasurer  of  the  company. 
His  possession  is  the  company's  pos- 
session,   and   he   is   merely   agent.     A 
mortgage  lien  does  not  extend  to  the 
money  in  the  treasury  for  the  opera- 
tion of  the  road.     McGraw  v.  Mem- 
phis, etc.  R.  R.,  5  Coldw.  (Tenn.)  4.34 
(1868).     In  Tennessee  it  is  held  that 
moneys     in     the     treasurer's     hands 
belong  to  the  mortgagee  and  cannot  be 
attached.     See    4    Cent.     L.    J.    430 
(Tenn.     1877).     "Even     though     the 
mortgage   may   in   terms   give   a   lien 
upon    the    profits    and    income,    until 
possession  of  the  mortgaged  premises 
is  actually  taken  or  something  equiva- 
lent done,  the  whole  earnings  belong 
to  the  company  and  are  subject  to  its 
control."     Fosdick  v.  Schall,  99  U.  S. 
235,    253    (1878);    Galveston    R.    R. 
V.  Cowdrey,  11  Wall.  459  (1870).  But 
from  the  time  that  the  trustees  demand 
possession,  the  company  must  account 
for  the  income  and  the  commencement 
of  a  suit  by  them  to  obtain  possession 
is  such  a  demand.     Sage  v.  Memphis, 
etc.   R.  R.,    124    U.    S.     652     (1888). 
The    mortgagor    is    entitled    to    keep 
the  income  received  prior  to  the  de- 
mand.     Dow  V.  Memphis,  etc.    R.  R., 
125   U.    S.    361    (1888).     "While    the 
mortgage   may   in   terms   give   a   lien 
upon  the  income  and  earnings  of  the 
road,  it  is  well  settled  that,  until  the 
mortgagee     takes     possession     or     a 
receiver  is  appointed,  the  income  and 
earnings  belong  to  the  company,  and 
any    judgment    creditor    may    subject 
the  same  to  the  payment  of  his  judg- 
ment."    Farmers'    L.    &    T.    Co.    v. 
Kansas  City,  etc.  R.  R.,  53  Fed.  Rep. 
182    (1892).     In  proceedings   to  wind 
up  a  corporation  the  receiver  cannot 
take  a  fund   which  by  contract  had 
been  placed  by  the  company  in  a  trus- 
tee's   hands    for    a    specific    piirpose. 
Re  Home  Assoc,  129  X.  Y.  288  (1891). 
The  income  may  be  attached  before 
default   occurs,   and  such  attachment 
has  priority.     Clay  v.  East,  etc.  R.  R., 
6  Heisk.  (Tenn.)  421  (1871). 
15 
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commencement  of  the  foreclosure  of  the  first  mortgage.^  Even  though 
money  earned  before  the  appointment  of  a  receiver  does  not  belong 
to  the  receiver,  yet  if  he  collects  it  and  distributes  it  among  the  bond- 
holders in  accordance  with  the  orders  of  the  court,  the  general  creditors 
cannot  hold  him  personally  liable  for  so  doing.  The  remedy  is  by  mo- 
tion or  appeal  and  not  by  collateral  action.-  A  mortgagee  is  entitled 
to  the  income  and  a  receiver  therefor  upon  default,  if  the  mortgagor 
is  insolvent  and  the  security  inadequate,  even  though  the  mortgage 
does  not  cover  the  income.^  Where  a  mortgage  does  not  cover  income  or 
earnings,  but  merely  authorizes  possession  to  be  taken  in  case  of  default, 
the  trustee  can  secure  the  earnings  only  by  taking  possession,  or  by 
filing  a  bill  of  foreclosure  and  demanding  possession.^  Where  a  receiver 
is  appointed  at  the  instance  of  stockliolders,  the  earnings  received  by 
him  do  not  necessarily  belong  to  a  mortgagee.^  Although  the  mort- 
gage covers  income,  yet  the  mortgagee  is  not  entitled  thereto  until 
he  demands  a  surrender  of  the  property  or  commences  foreclosure,  and 
is  not  even  then  entitled  to  income  already  earned.®    A  receiver  ap- 


1  Downs  r.  Farmers'  L.  &  T.  Co..  79 
Fed.  Rep.  215  (1897).  Improvements 
ordered  in  a  receivership,  obtained  by 
judgment  creditors,  cannot  be  charged 
to  income  received  after  the  mort- 
gagee commences  suit  and  claims  the 
subsequent  income.  Atlantic  T.  Co. 
V.  Dana,  128  Fed.  Rep.  209  (1903). 
Where  a  receiver  is  already  in  posses- 
sion, at  the  instance  of  a  judgment 
creditor,  the  mortgagee  may  by  inter- 
vening and  setting  up  its  rights,  ob- 
tain the  income  from  the  date  of 
such  intervention  as  against  creditors 
afterwards  intervening.  Atlantic  T. 
Co.  I'.  Dana,  128  Fed.  Rep.  209 
(1903).  Even  though  a  receiver  is 
appointed  at  the  instance  of  general 
creditors,  yet  if  a  mortgagee  forecloses 
by  a  cross-bill  the  income  of  the  receiver 
will  be  applied  to  the  bonds  instead  of 
the  general  debts.  Haehnlen  v.  Dray- 
ton, 192  Fed.  Rep.  300  (1911). 

2  Piatt  V.  N.  Y.  etc.  Ry.,  170  N.  Y. 
451  (1902) ;  State  Trust  Co.  v.  Kansas 
City,  etc.  R.  R.,  120  Fed.  Rep.  398 
(1903).  Where  a  receiver  intervenes 
in  a  foreclosure  suit  and  claims  the 
funds  involved  in  that  suit  and  is 
defeated,  all  parties  to  the  suit  in 
which  he  was  appointed  are  bound 
thereby.  Atlantic  T.  Co.  i-.  Dana,  128 
Fed.  Rep.  209  (1903). 


'Central  Trust  Co.  v.  Chatta- 
nooga, etc.  R.  R.,  94  Fed.  Rep.  275 
(1899). 

«  U.  S.  Trust  Co.  V.  Wabash  Ry.,  150 
U.  S.  287  (1893).  Where  the  mort- 
gage does  not  cover  profits,  the  profits 
accruing  before  the  commencement  of 
the  action  to  foreclose  do  not  pasa 
to  the  receiver  appointed  in  behalf  of 
the  mortgagee.  Alabama  Nat.  Bank 
V.  Mary  Lee,  etc.  Co.,  108  Ala.  288 
(1896).  Where  the  filing  of  the  bill 
is  the  first  demand  by  the  mortgagee, 
moneys  earned  by  the  company  prior 
thereto  do  not  go  to  the  receiver,  al- 
though received  after  his  appoint- 
ment. Hook  V.  Bosworth,  64  Fed. 
Rep.  443  (1894). 

^  Veatch  v.  American  L.  &  T.  Co., 
84  Fed.  Rep.  274  (1897). 

^  Farmers',  etc.  Co.  v.  American,  etc. 
Co.,  107  Fed.  Rep.  23  (1895).  Even 
though  the  income  is  expressly  mort- 
gaged, yet  it  may  first  be  used  to  pay 
current  e.x'penses.  Illinois,  etc.  Bank 
V.  Doud,  105  Fed.  Rep.  123  (1900). 
Although  a  mortgage  covers  moneys 
to  be  paid  in  the  future  by  a  munici- 
pality to  a  corporation,  yet  if  the 
corporation  makes  a  subsequent  as- 
signment of  the  monej'^s  to  another 
person,  and  that  other  person  gives 
notice    thereof    to    the    municipality 
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pointed  at  the  instance  of  a  mortgagee  is  entitled  to  the  income  during 
the  receivership,  where  the  mortgage  itself  included  the  income.^  The 
cars  of  an  Illinois  railroad  corporation  passing  through  another  state 
in  the  transportation  of  freight  or  return  cannot  be  attached  in  the  latter 
state,  neither  can  sums  of  money  due  from  railroads  in  that  state  to  such 
foreign  railroad  corporation  for  freight  on  interstate  shipments  be 
attached.^ 

Unless  the  mortgage  so  provides,  the  mortgagee  is  not  entitled  to 
rents  and  profits  during  the  time  the  receiver  is  in  charge  before  a  strict 
foreclosure  is  decreed.^  A  railroad  may  mortgage  future  net  earnings 
to  secure  the  interest  upon  its  bonds.^ 

After  the  receiver  is  appointed  it  is  contempt  of  court  for  the  oflBcers 


after  the  money  has  become  due  and 
before  notice  has  been  given  by  the 
mortgagee  of  its  claim,  the  assign- 
ment subsequent  in  time,  but  prior  in 
notice,  to  the  municipality,  has  a 
right  to  the  fund.  Methven  v.  Staten 
Island,  etc.  Co.,  66  Fed.  Rep.  113 
(1895). 

The  rule  may  be  different  as  to  a 
judgment  for  damages.  Farmers'  L. 
&  T.  Co.  V.  Detroit,  etc.  R.  R.,  71  Fed. 
Rep.  29  (1895).  As  between  the  re- 
ceiver and  a  debtor,  the  debtor  can- 
not claim  that  the  debt  belongs  to 
creditors  of  the  corporation,  even 
though  the  debt  accrued  prior  to  the 
receivership.  St.  Louis,  etc.  Co.  v. 
Bosworth,  73  Fed.  Rep.  897  (1896). 
Where,  nine  daj-s  before  the  appoint- 
ment of  a  receiver,  the  corporation 
draws  a  draft  in  favor  of  a  bank 
payable  in  thirteen  days,  and  the  re- 
ceiver is  appointed  before  the  draft 
is  presented  for  acceptance,  and  the 
receiver  takes  the  money,  the  court 
will  not  order  payment  of  the  draft. 
Bosworth  V.  Jacksonville  Nat.  Bank, 
64  Fed.  Rep.  615  (1894). 

1  Fu-st  Nat.  Bank  v.  Illinois  Steel 
Co.,  174  111.  140  (1898).  A  receiver 
appointed  in  insolvency  proceedings 
may  be  directed  by  the  court  to  pay 
the  income  to  a  mortgagee  who  has 
commenced  foreclosure  proceedings. 
Busch,  etc.  Co.  v.  Niagara  River,  etc. 
Co.,  41  N.  Y.  App.  Div.  204  (1899). 
Earnings  received  by  a  receiver  ap- 
pointed at  the  instance  of  a  general 
creditor  are  distributed  the  same  as 
the    proceeds    of    a    foreclosure     sale. 


Thomas  v.  Cincinnati,  etc.  Ry.,  91  Fed. 
Rep.  202  (1898). 

2  Davis  V.  Cleveland,  etc.  R.  R.,  146 
Fed.  Rep.  403  (1906).  Traffic  bal- 
ances held  by  another  corporation 
cannot  be  garnisEeed,  even  though 
part  thereof  belongs  to  the  insolvent 
corporation.  Cox  v.  Central  Vermont 
R.  R.,  187  Mass.  596  (1905). 

3  Ellis  V.  Boston,  etc.  R.  R.,  107 
Mass.  1,  28  (1871). 

*  See  cases  supra ;  also  Jessup  v. 
Bridge,  11  Iowa,  572  (1861);  State  v. 
Northern  Central  Ry.,  18  Md.  193 
(1861) ;  Dunham  v.  Isett,  15  Iowa,  284 
(1863),  holding  also  that  attachment 
or  execution  upon  earnings  so  pledged 
may  be  restrained  by  injunction.  A 
mortgage  may  cover,  by  its  terms, 
the  net  earnings  of  all  business  com- 
ing to  the  mortgagor  company  "from 
or  over"  the  mortgagee  company. 
Schmidt  v.  Louis\dlle,  etc.  Ry.,  95  Ky. 
289  (1894).  Where  under  special 
charter  power  the  company  constructs 
a  new  road,  and  by  a  trust  deed  sets 
aside  a  certain  proportion  of  the  en- 
tire gross  receipts  of  the  company  for 
dividends  on  the  stock  issued  on  the 
new  line,  a  receiver  of  the  company 
wall  be  compelled  to  pay  the  amount 
called  for  by  such  a  trust  deed.  Re 
Eastern,  etc.  Ry.,  L.  R.  45  Ch.  D.  367 
(1890).  See  also  Proffitt  v.  Wve  Val- 
ley Ry.,  64  L.  T.  Rep.  669  (1891). 
Under  the  Georgia  statutes  a  mort- 
gage cannot  cover  income.  Lubroline 
Oil  Co.  V.  Athens  Sav.  Bank,  104  Ga. 
376  (1898). 
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to  collect  moneys  and  deposit  them  to  the  credit  of  the  company.^ 
But  such  moneys  earned  prior  to  the  receivership  do  not  necessarily 
go  to  the  mortgagee.  The  court  may  administer  them  for  the  benefit 
of  the  creditors  at  large.^  [Money  paid  to  a  trustee  with  which  to  pay 
coupons  cannot  be  attached  by  a  general  creditor.^ 

§  854.  Rolling-stock  subject  to  the  mortgage  —  Rolling-stock  is 
generally  held  to  he  personalty  —  Recording  the  mortgage  as  a  chat- 
tel mortgage.  —  There  has  been  a  vast  amount  of  litigation  over  the 
question  whether  rolling-stock  is  personalty  or  realty.  Also  whether, 
if  it  is  personalty,  it  may  be  seized  under  levy  of  attachment  or  execu- 
tion by  corporate  creditors ;  and  also  how  far  the  mortgagee  of  a  rail- 
road company  is  protected  in  his  lien  on  the  rolling-stock. 

The  various  states  differ  on  the  question  of  whether  rolling-stock  is 
personalty  or  realty.  Some  courts  hold  that  it  is  one  and  some  hold 
that  it  is  the  other. 

Owing  to  the  peculiar  nature  of  railroad  property,  which  requires 
that  it  shall  at  all  times  be  in  (■f)nditi()n  to  transport  passengers  and 
freight,  for  which  purpose  the  rolling-stock,  consisting  of  engines  and 
cars,  is  as  necessary  as  the  track  itself,  the  courts,  in  construing  mort- 
gages, have  been  inclined  to  hold  that  rolling-stock  is  realty.* 


'  American  Const.  Co.  v.  Jackson- 
ville, etc.  Ry.,  52  Fed.  Rep.  937 
(1892).  A  deed  of  surrender  to  the 
trustee  of  the  mortgage,  the  terms  of 
the  deed  being  the  same  as  those 
used  in  the  mortgage,  which  do  not 
expressly  cover  income,  does  not  pre- 
vent the  company  from  subsequently 
assigning  to  a  general  creditor  cer- 
tain income  which  was  earned  prior 
to  the  deed  of  surrender.  Farmers' 
L.  &  T.  Co.  I'.  Gary,  13  Wis.  110 
(18G0). 

'  Where  the  receiver  is  put  in  pos- 
session of  all  the  corporate  property, 
both  that  which  is  mortgaged  and 
that  which  is  not,  and  the  latter  is 
used  to  continue  the  business  and  is 
thereby  turned  into  cash,  the  court 
will  not  cause  such  cash  to  be  paid  to 
the  mortgagee,  but  will  preserve  it 
for  the  general  creditors,  an  equitable 
allowance  to  the  mortgagee  for  the 
use  of  the  mortgaged  property  being 
made.  Lehman  v.  Tallassee  Mfg.  Co., 
64  Ala.  567,  598  (1879).  A  mortgage 
covering  tolls  and  income  covers  only 
the  net  income  after  possession  has 
been  taken.  Arrears  of  expenses  in 
the   operation   of    the   road   must    be 


paid  first.  The  mortgagee  seeks 
equity  in  asking  for  a  receiver,  and 
hence  must  do  equity.  The  order 
that  the  receiver  must  pay  such 
arrears  may  be  made  at  the  time  of 
appointment  or  subsequently.  Poland 
V.  Lamoille,  etc.  R.  R.,  52  Vt.  144, 
177  (1879).  See  also  Williamson  v. 
Washington,  etc.  R.  R.,  33  Gratt. 
(Va.)  624  (1881).  holding  that,  if 
such  income  has  been  applied  to  the 
interest  on  the  bonds,  it  is  to  be  re- 
placed from  the  price  realized  on  the 
sale  of  the  road.  For  a  review  of  the 
decisions  and  situation  prior  to  the 
decision  in  Fosdiek  v.  Schall,  see  4 
Cent.  L.  J.  4.58  (1877).  After  a  re- 
ceiver has  been  appointed  a  bank  can- 
not exercise  its  contract  right  to  de- 
clare a  corporate  debt  due  and  apply 
to  it  monej-  on  deposit  by  the  corpo- 
ration. Corn,  etc.  Bank  v.  Locher, 
151  Fed.  Rep.  764  (1907) ;  McManus- 
Kelly  Co.  v.  Pope  Mfg.  Co.,  70  Atl. 
Rep.  297  (N.  .J.  1908). 

3  Holland  Trust  Co.  v.  Sutherland, 
177  N.  Y.  327  (1904). 

^Palmer  v.  Forbes,  23  111.  301 
(1860);  Hunt  v.  Bullock,  23  111.  320 
(I860);     Titus   v.    Ginheimer,    27    111. 
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In  some  of  the  states  statutory  and  even  constitutional  provisions 
have  been  enacted  in  order  to  settle  this  question.^ 

Nearly  all  railroad  mortgages  specifically  name  the  rolling-stock 
as  being  included  in  the  mortgage.  Even  if  not  specifically  named, 
however,  the  rolling-stock  is  included  in  a  mortgage  covering  all  property 
of  a  corporation.-  Although  the  mortgage  covers  the  rolling-stock, 
this  does  not  prevent  the  company  from  selling  old  stock  and  replacing 
it  by  new.^  The  mortgage  may  cover  such  rolling-stock  as  belongs  to  a 
division  of  a  railroad  svstem.^ 


462  (1861);  Titus  v.  Maybee,  25  111. 
257  (1861),  holding  also  that  rolling- 
stock  only  becomes  personal  property 
when  severed  from  the  road  by  the 
owner.  Neither  the  plaintiff  in  exe- 
cution nor  the  officer  can  detach  it. 
PuUan  v.  Cincinnati,  etc.  R.  R.,  4  Biss. 
.35  (1865);  s.  c,  20  Fed.  Cas.  32; 
Railroad  Co.  v.  James,  6  Wall.  750 
(1867) ;  Miller  v.  Rutland,  etc.  R.  R., 
36  Vt.  452  (1863),  where  the  statute 
makes  rolling-stock  realty ;  William- 
son V.  New  Jersey,  etc.  R.  R.,  28  N.  J. 
Eq.  279  (1877),  holding  that  as  be- 
tween mortgagees  and  execution  cred- 
itors rolling-stock  is  part  of  the 
realty.  To  same  effect,  Farmers' 
L.  &  T.  Co.  V.  Hendrickson,  25  Barb. 
484  (1857) ;  State  v.  Northern  Cent. 
Ry.,  18  Md.  193  (1861),  holding  that  a 
mortgage  upon  the  entire  line  with 
its  tolls  and  revenues  covers  the  roll- 
ing-stock and  fixtures  necessary  to  the 
production  of  tolls  and  revenues ; 
Phillips  V.  Winslow,  18  B.  Mon.  (Ky.) 
431  (1857),  in  which  cars,  wheels, 
firewood  for  engines,  and  coal  for  ma- 
chine shops  were  held  to  be  included 
in  a  mortgage  upon  a  road  "and  all 


other  personal  property  and  interest 
therein,"  as  being  things  incidental  to 
and  indispensable  to  the  use  and  en- 
joyment of  the  property  conveyed ; 
Farmers'  L.  &  T.  Co.  v.  St.  Joseph,  etc. 
Ry.,  3  Dill.  412  (1875) ;  s.  c,  8  Fed. 
Cas.  1053,  holding  that  where  a  mort- 
gage upon  a  railroad,  including  roll- 
ing-stock and  property  strictly  appur- 
tenant to  the  road,  had  been  recorded 
as  a  mortgage  of  i*ealty,  it  is  not  nec- 
essary to  record  it  as  a  chattel  mort- 
gage. But  see,  contra,  Hoyle  v. 
Plattsbiu-gh,  etc.  R.  R.,  54  N.  Y.  314 
(1873),  where  rolling-stock  was  held 
to  be  personal  property  and  not  a 
part  of  the  realty.  To  same  effect, 
Randall  v.  Elwell,  52  N.  Y.  521  (1873), 
where  it  was  held  that  rolling-stock 
may  be  seized  and  sold  for  taxes. 

1  For  a  detailed  statement  of  such 
provisions  in  the  various  states,  see 
Jones,  Corp.  Bonds,  §§  128,  etc. 

2  Where  a  mortgage  covers  the  road 
and  "all  the  revenue  and  tolls,"  it 
covers  "all  the  rolling-stock  and  fix- 
tures, whether  movable  or  immovable, 
essential  to  the  production  of  tolls 
and    revenues."     State     v.     Northern 


3  Union  Trust  Co.  v.  Morrison,  125 
U.  S.  609  (1888). 

*  Separate  mortgages  on  separate 
parts  of  a  railroad  may  be  made  to 
cover  separate  portions  of  the  rolling- 
stock,  each  mortgage  covering  that 
part  of  the  rolling-stock  which  is  as- 
signed to  that  part  of  the  road  which 
is  covered  by  it.  Minnesota  Co.  v. 
St.  Paul  Co.,  2  Wall.  609  (1864).  If, 
however,  the  underlying  divisional 
mortgage  is  general  in  its  terms,  it 
covers  all  rolling-stock  on  the  whole 
system.     Minnesota    Co.    v.    St.    Paul 


Co.,  6  Wall.  742  (1867).  A  covenant 
that  a  mortgage  shall  cover  so  much 
rolling-stock  as  shall  be  assigned  to 
a  certain  division  of  a  railroad,  and 
that  a  certain  proportion  shall  be  so 
assigned,  is  not  sufficient  except  to 
the  extent  that  rolling-stock  is  actu- 
ally assigned.  Where  rolling-stock  is 
assigned  to  a  division  and  thereby 
becomes  subject  to  a  mortgage,  the 
lien  is  not  lost  by  subsequent  obliter- 
ations of  the  designations.  United 
States  T.  Co.  v.  Wabash  Ry.,  38  Fed. 
Rep.  891  (1889). 
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Where  the  mortgage  covers  not  only  the  present  property  of  the 
company,  but  also  property  acquired  in  the  future,  rolling-stock  as 
soon  as  it  is  purchased  becomes  subject  to  the  mortgage.^  A  mort- 
gage covering  after-acquired  rolling-stock  does  not  cover  rolling-stock 
purchased  by  a  purchaser  of  the  property  of  the  mortgagor  company .^ 
If  the  mortgage  covers  the  rolling-stock,  the  rolling-stock  remains 
subject  to  it  in  any  and  all  states  into  which  the  rolling-stock  may  run.' 


Cent.  Ry.,  18  Md.  193,  218  (1861); 
also  PuUan  v.  Cincinnati,  etc.  R.  R., 
4  Biss.  35  (1865) ;  s.  c,  20  Fed.  Cas. 
32;  also  in  Tennessee,  see  4  Cent. 
L.  J.  430  (1877).  Under  a  power  to 
mortgage  its  franchises  and  rights,  a 
company  may  give  a  mortgage  on 
rolling-stock  now  owned  or  hereafter 
acquired,  and  such  mortgage  has 
priority  over  executions.  Phillips  t'. 
Winslow,  18  B.  Mon.  (Ky.)  431 
(1857).  The  mortgage  lien  on  roll- 
ing-stock continues  after  a  consolida- 
tion "to  the  same  extent  to  which 
it  embraces  the  railroad  itself  —  the 
same  proportion  of  the  one  as  of  the 
other,"  and  covers  new  rolling-stock 
acquired  by  the  consolidated  company. 
It  attaches,  however,  subject  to  exist- 
ing liens  on  the  rolling-stock,  such 
liens  being  money  paid  therefor  by 
the  receiver.  Meyer  v.  Johnston,  53 
Ala.  237,  332,  352  (1875);  s.  c,  64 
Ala.  603  (1879),  holding  that  where 
the  title  never  passed  to  the  company 
the  lien  docs  not  attach.  A  mortgage 
on  the  "road  and  its  franchise"  does 
not  cover  rolling-stock.  Miller  v.  Rut- 
land, etc.  R.  R.,  36  Vt.  452,  498  (1863). 
iShaw  (;.  Bill,  95  U.  S.  10  (1877); 
Central  T.  Co.  v.  Ohio,  etc.  R.  R.,  36 
Fed.  Rep.  520  (1888).  A  mortgage  on 
property,  "including  all  cars,  engines, 
and  furniture  that  have  been  or  may 
be  purchased  for  or  by  said  com- 
pany," covers  after-acquired  rolling- 
stock,  even  though  it  be  regarded  as 
personalty,  and  such  mortgage  has  pri- 
ority over  a  mortgage  given  on  such 
rolling-stock  specificallv.  ISIorrill  v. 
Noyes,  56  Me.  458,  468  (1863) ;  PuUan 
V.  Cincinnati,  etc.  R.  R.,  4  Biss.  35 
(1865) ;  s.  c,  20  Fed.  Cas.  32,  hold- 
ing that  a  mortgage  of  "all  present 
and  future-to-be-acquired  property,  in- 
cluding the  right  of  way  and  all  rails 
and  other  materials  used  thereon  and 


purchased  therefor,"  covers  the  roll- 
ing-stock ;  Scott  V.  Clinton,  etc.  R.  R., 
6  Biss.  529  (1876) ;  8.  c,  21  Fed.  Cas. 
820,  holding  that  the  constitutional 
provision  of  Ilhnois  that  rolling-stock 
shall  be  deemed  personal  property 
does  not  change  the  rule  that  a  mort- 
gage covering  future-acquired  prop- 
erty includes  the  rolling-stock  if  ob- 
tained before  rights  of  execution  cred- 
itors attach;  Railroad  Co.  v.  James, 
6  Wall.  750  (1867).  A  constitutional 
provision  that  rolling-stock  is  per- 
sonalty docs  not  prevent  a  mortgage, 
having  the  after-acquired-property 
elau.se,  attaching  to  the  rolling-stock 
"as  soon  as  it  comes  into  existence 
and  is  in  possession  of  the  mort- 
gagor; and  the  mortgagees,  under 
such  circumstances,  have  a  prior 
equity  to  the  claims  of  creditors  ob- 
taining judgments  and  executions  after 
the  property  is  thus  acquired  and 
placed  in  possession  of  the  mortgagor." 
Scott  V.  Clinton,  etc.  R.  R.,  6  Biss.  529 
(1876);  s.  c,  21  Fed.  Cas.  820.  A 
provision  in  a  railroad  mortgage  that  it 
shall  cover  new  rolling  stock  to  take  the 
place  of  rolling  stock  worn  out,  is 
valid.  National  Bank,  etc.  v.  Wilming- 
ton, etc.  Ry.,  81  Atl.  Rep.  70  (Del. 
1911). 

^  Hinchman  v.  Point,  etc.  Ry.,  14 
Wash.  349  (1896). 

'  Rolhng-stock  in  one  state  belong- 
ing to  a  railroad  in  another  state  and 
subject  to  a  mortgage  in  the  latter 
state  is  subject  to  the  mortgage  wher- 
ever it  goes.  Nichols  v.  Mase,  25  Hun, 
640  (1881) ;  aff'd,  94  N.  Y.  169.  Pend- 
ing an  application  in  Kentucky  by 
the  trustees  for  a  receiver  of  a  Ken- 
tucky road  which  is  being  foreclosed, 
a  Kentuckian  cannot  go  into  the  state 
of  Ohio  and  obtain  an  attachment  in 
Ohio  on  rolling-stock  in  Ohio,  but  be- 
longing   to    the    Kentucky   road   and 
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In  states  where  rolling-stock  is  held  to  be  personalty,  it  is  customary 
and  safer  to  record  the  mortgage  as  a  chattel  mortgage  as  well  as  a 
real-estate  mortgage.  The  supreme  court  of  the  United  States  has  held, 
however,  that  even  though  the  rolling-stock  be  personalty,  yet  the 
mortgage  need  not  be  recorded  as  a  chattel  mortgage.^ 

Even  if  the  rule  were  otherwise  the  peculiar  character  of  rolling- 
stock  would  not  make  the  mortgage  void  under  the  chattel-mortgage 
act,  by  reason  of  the  mortgagor  being  left  in  possession.^  Moreover, 
until  creditors  obtain  a  specific  lien  on  the  rolling-stock  the  unrecorded 
mortgage  is  a  valid  lien.^  In  addition  to  all  this,  there  are  authorities 
to  the  effect  that  an  attachment  or  execution  cannot  be  levied  upon 
rolling-stock,  and  that  the  remedy  of  creditors  is  sequestration  proceed- 
ings, the  policy  of  the  law  being  to  preserve  the  property  intact,  so  that 
it  may  continue  to  be  operated  as  a  railroad.^ 

The  general  rule,  however,  seems  to  be  to  the  contrary,  where  the 
rolling-stock  is  looked  upon  as  personalty.^  Where  mortgaged  property 
runs  into  different  states  and  consists  of  a  lease  and  of  rolling-stock,  and 
there  are  prior  liens  in  some  of  the  states,  the  court  may  apportion  the 
proceeds  according  to  the  mileage  in  the  different  states.® 

§  855.  Rolling-stock  —  Rights  of  the  general  mortgagee  and  other  ^ 
parties  where  there  is  a  "  car  trust,"  lease,  conditional  sale,  or  pur- 
chase money  chattel  mortgage  on  rolling-stock.  —  Where  rolling-stock 
is  delivered  to  a  railroad  company  on  a  contract,  whereby  the  rail- 
road company  is  to  acquire  title  only  upon  payment  therefor  being 
made  thereafter  as  specified  in  the  contract,  great  doubt  arises  whether 
such  a  transaction  is  a  conditional  sale,  or  is  an  absolute  sale  with  a 
chattel-mortgage  right  in  the  vendor.  The  difference  is  important, 
since,  if  the  latter  construction  is  put  upon  the  contract,  the  contract 
must  be  recorded  as  a  chattel  mortgage,  whereas  in  the  former  case  it 
need  not  be  recorded.  The  courts  of  the  various  states  differ  in  their 
construction  of  such  contracts.     The  controversy  over  them  generally 

subject  to  the  mortgage.     Bank  r.  Mc-  664    (1876).      So   also,   where   a    eon- 
Leod,  38  Ohio  St.  174  (1882).     Attach-  tract  is  made  in  Ohio  concerning  roU- 
ment  does  not  he  against  ears  o\vTied  ing-stoek  to  be  used  on  a  railroad  in 
by   a   foreign   corporation,    such   cars  Kentucky,  the  law  of  Kentucky  in  re- 
being   run    on    to    a    connecting    Mne  gard   to   chattel    mortgages    must    be 
which  comes  into  the  state,  especially  compHed  -vyith.     Hart  v.  Barney,  etc. 
where   they  are   covered   by  a  mort-  Co.,  7  Fed.  Rep.  543  (1881). 
gage   in    the  other  state.      Michigan,         ^  See  §  811,  swpra. 
etc.    R.  R.    V.    Chicago,   etc.    R.  R.,   1         -  See  ^  811,  supra. 
Bradw.  (111.)  399  (1878).     But  rolhng-         ^  gee  §  811,  sripra. 
stock  manufactured  to  be  used  on  an         ^  See  §  899,  infra. 
Illinois    railroad    and    sent    there    for         ^  See  §  899,  infra. 
that   purpose  is   subject   to   the   laws         ^  Thomas  v.  Cincinnati,  etc.  Ry.,  91 
of   Ilhnois  on  this   point.     Hervey  v.  Fed,  Rep.  195  (1898).     See  also  §§  830, 
Rhode  Island  Loco.  Works,  93  U.  S.  836,  supra. 
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arises  under  a  levy  of  attachment  or  execution  by  a  creditor  of  the  corpo- 
ration, or  under  a  claim  by  the  general  mortgagee  of  the  corporation 
that  his  mortgage  covers  rolling-stock  delivered  under  such  a  contract, 
even  though  the  deferred  payments  have  not  been  made  to  the  vendor. 
The  courts,  in  accordance  with  an  old  principle  of  law,  favor  the  construc- 
tion that  the  contract  is  a  conditional  sale  and  that  the  vendor  is  pro- 
tected.^    So  also,  where  a  lease  of  rolling-stock  is  made  by  the  owner 

*  A  sale  of  motors,  controllers,  trol-    and    the   contract    pro\ides    that    the 


ley  poles,  electric  generators,  and  a 
switch  board  by  contract,  which  re- 
serves title  in  the  vendor  until  he  is 
paid,  gives  the  vendor  precedence  as 
against  judgment  creditors  and  mort- 
gagees. General,  etc.  Co.  v.  Transit, 
etc.  Co.,  57  N.  J.  Eq.  460  (1S9S).  A 
vendor's  lien  may  be  retained  by  con- 
tract on  pumping  machinery  pur- 
chased by  a  contractor  for  a  corpora- 
tion, and  if  the  corporation  had  no- 
tice thereof  it  takes  subject  thereto, 
although  its  stock  was  issued  in  pay- 
ment therefor  to  the  contractor.  A 
mortgage  given  bj'  the  company  does 
not  take  precedcMice  over  such  lien. 
New  Chester  Water  Co.  v.  Hollv  Mfg. 
Co.,  o3  Fed.  Rep.  19  (1S92).  A 
conditional  sale  of  personal  property, 
which  property  is  attached  to  realty, 
is  not  good  as  against  the  general  mort- 
gage unless  the  contract  of  sale  is  re- 
corded as  a  chattel  mortgage  under  the 
statutes  of  North  Carolina,  but  the 
rule  is  different  as  to  personal  prop- 
erty not  attached  to  the  realtv.  Union 
T.  Co.  V.  Southern,  etc.  Co.',  16G  Fed. 
Rep.  193  (1908).  A  conditional  sale, 
even  though  not  recorded  as  required 
by  statute,  is  good  as  against  a  cor- 
poration to  whom  the  purchaser 
transfers  the  property  for  stock  and 
as  against  a  mortgage  taken  from  such 
corporation  by  such  purchaser.  York 
Mfg.  Co.  V.  Brewster,  174  Fed.  Rep. 
566  (1909).  In  :Missouri  a  sale  of 
rolling-stock  conditionally,  the  title 
not  to  pass  until  certain  deferred  pay- 
ments are  made,  is  legal,  and  such  a 
contract  of  sale  need  not  be  recorded  as 
a  chattel  mortgage.  The  contract  re- 
cited that  the  company  had  "received" 
the  rolling-stock.  Rogers  Locomotive 
Works  V.  Lewis,  4  Dill.  158  (1877); 
8.  c,  20  Fed.  Cas.  1134.  Where  roll- 
ing-stock is    purchased  I)y   a  railroad. 


vendor  shall  have  a  hen  thereon  for  the 
price,  such  lien  is  good  as  against  a 
prior  mortgage  of  the  vendor,  though 
the  lien  is  not  recorded  and  the  mort- 
gage covered  after-acquired  i)ropertv. 
U.  S.  V.  New  Orleans  R.  R.,  12  Wall. 
362  (1870) ;  Fosdick  v.  Schall,  99  U.  S. 
235  (1878).  Where  a  construction 
company  places  roUing-stock  on  a  rail- 
road and  marks  the  cars  with  the  lat- 
ter's  name,  and  aids  in  the  sale  of 
the  railroad  bonds,  wlxich  bonds  pur- 
port to  be  upon  an  equipped  railroad, 
the  rolling-stock  is  subject  to  the  rail- 
road mortgage,  notwithstanding  the 
papers  between  the  two  companies 
showed  that  the  title  was  not  in- 
tended to  pass.  Central  Trust  Co. 
J-.  Marietta,  etc.  Ry.,  48  Fed.  Rep. 
850  (1891).  But  a  party  who  owned 
the  rolling-stock  anil  gave  possession 
to  the  construction  company,  and  who 
took  no  part  in  sujiplying  th«>  railroad 
company  with  the  rolling-stock  so  as 
to  aid  in  the  sale  of  the  bonds,  may 
insist  upon  his  right  to  take  back  the 
rolling-stock.  Central  Trust  Co.  v. 
Marietta,  etc.  Ry.,  48  Fed.  Rep.  864 
(1891).  So  held  in  favor  of  a  car- 
building  companj-  as  against  equip- 
ment bonds  issued  by  the  railroail 
company.  The  Georgia  statute  rela- 
tive to  recording  such  contracts  is 
not  applicable  to  sales  made  prior  to 
its  enactment.  Central  Trust  Co.  r. 
Marietta,  etc.  Ry.,  48  Fed.  Rep.  865 
(1891).  This  statute  does  not  give 
title  to  a  prior  mortgagee  as  against 
the  car-builder  and  car-OAvner.  It 
was  intended  only  for  the  protection 
of  subsequent  purchasers  and  creditors. 
Central  Trust  Co.  v.  Marietta,  etc.  R\-., 
48  Fed.  Rep.  868  (1891).  The  coiirt 
held  also  that  a  conditional  sale  of 
rolling-stock  does  not  pass  title. 
Under   the    Kentucky   statute   requir- 
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to  the  company,  the  lease  providing  that  upon  certain  rentals  being  paid 
the  title  shall  pass  to  the  company,  the  rentals  being  in  reality  partial 
payments  for  the  rolling-stock,  the  courts  look  at  the  substance  of  the 
contract  and  hold  that  the  lessor  is  protected  the  same  as  though  he  had 
made  a  conditional  sale.^     In  some  states,  however,  such  a  lease  is  held 


ing  the  recording  of  chattel  mort- 
gages, etc.,  a  conditional  sale  of  roll- 
ing-stock, partial  payments  being 
made,  and  delivery  made,  but  the 
vendor  retaining  title  and  the  right 
to  retake  possession,  is  not  good  as 
against  bona  fide  purchasers  and  at- 
taching creditors  of  the  vendee,  where 
such  contract  of  conditional  sale  is 
not  recorded.  Hart  v.  Barnev,  etc. 
Co.,  7  Fed.  Rep.  543  (1881).  A  con- 
tract of  sale  of  cars  to  a  railroad  to 
be  paid  for  in  installments,  and  title 
to  remain  in  the  vendor  until  paid 
for,  is  a  protection  to  the  vendor  as 
regards  a  prior  mortgage  on  all  prop- 
erty then  owned  or  subsequently  ac- 
quired by  the  company.  So  held  even 
in  Illinois,  where  a  statute  is  hostile 
to  such  sales.  Fosdick  v.  Schall,  99 
U.  S.  235  (1878).  Where  the  bond- 
holders purchased  their  bonds  with 
knowledge  of  the  fact  that  a  manu- 
facturing company  has  erected  ma- 
chinery on  the  property  covered  by 
the  mortgage,  under  a  contract  by 
which  said  company  reserved  title  in 
the  machinery,  and  the  right  to  take 
it  away  in  default  of  payment,  the 
lien  of  the  manufacturing  company  is 
prior  in  right  to  that  of  the  bond- 
holders. Central  Trust  Co.  v.  Arctic, 
etc.  Co.,  77  Md.  202  (1893).  See 
§  860,  infra.  The  after-acquired  prop- 
erty clause  attaches  subject  to  all 
claims  and  equities  against  the  prop- 
erty which  afterwards  comes  within 
the  terms  of  the  mortgage.  So  held 
as  regards  rolling-stock,  although  the 
contract  of  sale  was  not  recorded  as 
required  by  statute.  Newgass  v.  At- 
lantic, etc.  Ry.,  56  Fed.  Rep.  676 
(1893).  A  sale  of  an  electric  gener- 
ator to  a  street  railway  may  be  such 
that  the  title  is  not  to  vest  until  pay- 
ment is  made,  and  in  this  way  the 
mortgage  does  not  come  in  ahead  of 
the  payment.  Manhattan  Trust  Co. 
V.  Sioux  City,  etc.  Ry.,  76  Fed.  Rep. 
658   (1896).     Concerning  rolling-stock 


contracts  in  Virginia,  see  Fidelity, 
etc.  Co.  V.  Shenandoah,  etc.  R.  R.,  86 
Va.  1  (1889).  A  mortgage  covering 
after-acquired  property  does  not  at- 
tach to  rolling-stock  belonging  to  a 
third  person  and  in  use  by  the  rail- 
road. The  rolling-stock  does  not  be- 
come a  part  of  the  realty.  Hardesty 
V.  Pyle,  15  Fed.  Rep.  778  (1883).  Cf. 
§  857,  infra. 

1  The  supreme  court  of  the  United 
States,  in  speaking  of  car  leases,  said : 
"These  in  form  were  leases,  but  in 
substance,  and  properly  so  adjudged, 
were  contracts  of  purchase,  reserving 
title  in  the  vendors  until  after  the 
payment  of  certain  annual  sums, 
called  rents,  and  with  the  right  to  re- 
take possession  on  default  in  pay- 
ment." Kneeland  v.  American  L.  & 
T.  Co.,  136  U.  S.  89  (1890).  A  con- 
ditional sale  of  cars  does  not  render 
the  cars  subject  to  a  railroad  mort- 
gage on  after-acquired  property,  even 
under  the  Iowa  statute.  A  lease  with 
an  option  to  the  lessee  to  purchase 
has  the  same  effect,  though  not  re- 
corded. Myer  v.  Car  Co.,  102  U.  S. 
1  (1880),  giving  the  contract  itself. 
Cf.  Taylor  v.  Burlington,  etc.  R.-  R., 
4  Dill.  570  (1877) ;  s.  c,  23  Fed.  Cas. 
737.  In  Hervey  v.  Rhode  Island 
Loco.  Works,  93  U.  S.  664,  673  (1876), 
the  court  said:  "It  is  true  that  the 
instrument  of  conveyance  purports  to 
be  a  lease,  and  the  sums  to  be  paid  are 
for  rent,  but  this  form' was  used  to  cover 
the  real  transaction.  ...  It  was 
evidently  not  intended  that  this  large 
sum  should  be  paid  as  rent  for  the  mere 
use  of  the  engine  for  one  year.  If  so, 
why  agree  to  sell  and  convey  the  full 
title  on  payment  of  the  last  install- 
ment?" Justice  Strong,  in  Heryford 
V.  Davis,  102  U.  S.  244  (1880),  said: 
"Though  the  contract  industriously 
and  repeatedly  spoke  of  loaning  the 
cars  to  the  railroad  company  for  hire,  it 
is  manifest  that  no  mere  bailment  for 
hire   was   intended.  ...     It   is   quite 
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to  be  a  sale,  not  conditional,  but  absolute,  and  the  vendor  has  an  informal 
chattel  mortgage  which  he  must  record  in  order  to  be  protected.^ 

unmeaning  for  parties  to  a  contract  strued    to    be    promissory    notes,    the 

to  say  it  shall  not  amount  to  a  sale  plan  of  deferred  payments  under  the 

when  it  contains  every  element  of  a  guise  of  rentals  having  been  adopted 

sale."     Under    the    Pennsylvania   law  in   this   transaction.     Where   some   of 

the  vendor  of  locomotives  entitled  to  the  notes   which  are   secured   by   car 

a  cash  pajrment  and  notes  for  the  bal-  rentals    or    lease    are    transferred    by 

ance  on  a  leasehold   plan,   waives   its  the  holder,    the  transferee  may  com- 

right  if  it  does  not  close  the  trans-  pel    the    former    to    account    for    the 

action    until  seven  months   after  the  transferee's  proportion  of  the  moneys 

locomotives   were   delivered.     Dupont  realized    from    the    seizure    and    sale 

Co.  V.  John  Shields,  etc.  Co.,  162  Fed.  of    the    roUing-stock    by    the    original 

Rep.     198     (1908).     Where     personal  holder   of    the   notes.     Central   Trust 

property  is  leased  to  a  corporation  on  Co.  v.  New  York  Equipment  Co.,  87 

partial  payments  to  be  made,  and  title  Hun,  421  (1895). 

then  to  pass,  this  is  a  conditional  sale.  '  A  rolling-stock  contract,  which  is 

If  the  corporation  becomes  insolvent  practically  a  conditional   sale,  but   in 

and  the  vendor,  by  collusion  with  the  form  a  lease,  must  be  recorded  under 

president,    sells   it   to   the   president's  the   Illinois   chattel-mortgage  act.     A 

brother,   a  receiver  cannot  claim  the  judgment  creditor  of  the  railroad  may 

property  unless  he  repays  the  price,  sell   the  rolling-stock  on  execution  if 

Kidder  v.  Wittier,  etc.  Co.,  38  Wash,  the  contract  is  not  recorded.     Hervey 

179     (1905).     Where    the    vendor    of  v.  Rhode  Island  Loco.  Works,  93  U.  S. 

machinery   retains   the   title   until   he  664    (1876).     Where   cars   are   rented 

is  paid,  and  partial  payment  is  made,  to  the  railroad,  but  notes  equal  to  an 

and   a  foreclosure   then  had,   general  agreed  purchase  price  are  passed,  and 

creditors  cannot  object  that  the  de-  upon   payment   of   the   notes   title   is 

cree  of  foreclosure  provides  for  pay-  to  pass,  and  if  notes  are  not  paid  the 

ment  of   the  balance   due  on  the  ma-  lessor  is  to  keep  back  payments  and 

chinery    out   of   the    proceeds   of   the  sell  the  cars  and  apply  the  same  on 

foreclosiire  sale.     Washington  T.   Co.  the  notes,  a  sale  is  the  effect.     Title 

V.    Morse,    etc.    Co.,    187   N.    Y.    307  is  thereby  passed  at  once  and  a  chat- 

(1907).     A  mortgage  is  not  a  first  lien  tel  mortgage  exists.     The  instrument 

on    a    boiler    subsequently    delivered  must  be  recorded  in  order  to  obtain 

under  a  contract  reserving  title  in  the  protection.     Heryford    v.    Davis,    102 

seller   until    it    should    be   fully    paid  U.  S.  235  (1880).     A  contract  in  the 

for,  and  a  statute  making  conditional  form  of  a  lease,  whereby   the  owner 

sales  void  unless  recorded  as  to  sub-  of  cars  leases  them  to  a  railroad  on 

sequent     mortgagees    in    good     faith  an  annual  rental  equal  to  one  sixth  of 

does  not  apply  to  bondholders  secured  the   cost    thereof,    such   rental    to   be 

by  such  a  mortgage.     Tilford  v.  At-  paid  for  in  ten  years  and  then  the  cars 

lantic  Mach.   Co.,  134  Fed.  Rep.  924  to  belong  to  the  railroad,   is  not     a 

(1905).     Where    the    receiver    retains  lease  nor  a   conditional    sale,  but  is  a 

possession   of   cars   which   have   been  mortgage  with  the  seller  as  a  mort- 

leased  to  the  railroad  on  a  contract  gagee.     Unless  the  instrument  is  ac- 

of  sale,  he  must  pay  the  rent  therefor,  knowledged  and  recorded  as  a  chattel 

and   this  rent  may  be  taken  out  of  mortgage  according  to  the  statute  of 

the    corpus  of   the    estate   where   the  the   state  wherein   the  cars  are  situ- 

trustee  of   the  mortgage  objected  to  ated,  the  mortgage  is  void  as  against 

the    cars    being    retiu-ned.     Lane    v.  attaching  and  execution  creditors,    or 

Macon,  etc.  Ry.,"  96  Ga.  630   (1895).  bona  fide  purchasers,  but  takes  prece- 

In   Central   Trust   Co.   v.   New   York  dence  over  a  prior  general  mortgage 

Equipment  Co.,  74  Hun,  405  (1893),  covering       after-acquired       property, 

the  agreements  of  the  lessee  to  make  Frank  v.  Denver,    etc.   Ry.,    23  Fed. 

the  stipulated     payments    were    con-  Rep.   123  (1885).     The  after-acquired 
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The  owner  of  rolling-stock  who  leases  it  to  a  railroad  company, 
with  an  option  to  the  company  to  purchase  before  the  expiration  of 
the  lease,  is  a  bailor  of  the  property,  and  may  recover  the  property 
against  a  purchaser  at  the  foreclosure  sale  of  the  railroad,  especially 
where  such  bailor  gives  notice  at  the  sale  that  he  claims  the  property.^ 
Wliere  the  lease  is  a  mere  pretense,  the  money  therefor  having  been 
charged  to  the  company,  the  contract  will  be  held  to  be  a  sale.^  So 
also  where  the  corporate  officers  took  the  title  to  cover  advances  made 
by  them.^ 


property  clause  of  a  street  railway 
covers  a  stationary  engine  in  prefer- 
ence to  a  provision  in  the  contract  of 
sale  of  the  engine  that  title  should 
not  pass  until  it  was  paid  for,  the 
statutes  of  Texas  providing  that  such 
a  reservation  of  title  must  be  re- 
corded as  a  chattel  mortgage.  Guar- 
anty, etc.  Co.  V.  Galveston,  etc.  R.  R., 
107  Fed.  Rep.  311  (1901).  A  bona  fide 
purchaser  of  a  railroad  is  not  bound 
to  know  that  there  is  a  contract  con- 
stituting a  lien  on  the  rolling-stock 
in  favor  of  the  manufactm-er  thereof. 
Hogan  V.  Detroit  United  Ry.,  140 
Mich.  101  (1905).  Under  the  after- 
acquired  property  clause  personal  prop- 
erty is  covered  by  the  mortgage, 
even  though  the  sale  of  the  personal 
property  was  a  conditional  sale  in 
that  the  title  was  not  to  pass  until 
the  price  was  paid  in  full,  it  being 
shown  that  such  conditional  sale  was 
not  recorded,  as  required  by  the  New 
York  statutes.  Westinghouse,  etc.  Co. 
V.  New  Paltz,  etc.  Co.,  32  N.  Y. 
Misc.  Rep.  132  (1900).  As  to  the 
effect  of  the  Kentucky  statute,  requir- 
ing contracts  for  the  sale  of  rolling- 
stock  with  the  title  reserved  to  the 
vendor  until  payment  is  made  to  be 
recorded,  and  the  effect  where  the 
same  is  not  recorded,  but  a  prior 
mortgagee  under  a  mortgage  cover- 
ing after-acquired  property  claims  the 
rolling-stock,  see  Evans  v.  Kister,  92 
Fed.  Rep.  828  (1899). 

1  CoUins  V.  Belief onte  Cent.  R.  R., 
171  Pa.  St.  243  (1895).  A  car-equip- 
ment lease,  the  title  to  pass  upon  the 
payment  of  the  specified  rentals,  is 
in  law  a  sale  with  title  reserved  to 
the  seller  until  payment  in  full,  and 
is   legal   under   the   statutes   of   Ohio 


as  a  pledge  by  the  company,  and  is 
not  affected  by  the  conditional  sales 
statute  of  Ohio,  nor  is  it  affected  by 
a  mortgage  given  by  the  corporation. 
Metropolitan  T.  Co.  v.  Railroad,  etc. 
Co.,  108  Fed.  Rep.  913  (1901).  Under 
the  Ohio  statutes  a  conditional  sale 
of  rolling-stock,  the  condition  being 
that  rent  should  be  paid  and  credited 
on  the  purchase  price,  the  title  to 
remain  in  the  vendor  until  full  pay- 
ment of  the  purchase  price,  is  legal 
and  the  vendor  is  protected  upon  the 
foreclosure  of  the  mortgage.  Metro- 
politan Trust  Co.  etc.  v.  Columbus, 
etc.  R.  R.,  93  Fed.  Rep.  702  (1899). 
The  after-acquired-property  clause 
attaches  to  the  equity  in  rolling-stock 
sold  to  the  company  on  the  plan  of  a 
lease  of  such  rolling-stock  with  par- 
tial payments  called  rentals.  Con- 
tracting, etc.  Co.  V.  Continental  T.  Co., 
108  Fed.  Rep.  1  (1900). 

2  Where  property,  though  nominally 
leased  by  the  railway  company,  is 
acquired  under  an  arrangement  which 
amounts  in  law  to  a  purchase  of  it, 
the  mortgagee  or  purchaser  at  the 
foreclosure  sale  may  claim  the  prop- 
erty. McGourkey  v.  Toledo,  etc.  Ry., 
146  U.  S.  536  (1892).  In  this  case 
the  court  held  that  the  apparent  lease 
was  merely  a  mortgage,  where  there 
was  no  provision  for  resuming  title, 
but  merely  a  pro\asion  for  resuming 
possession  for  the  purpose  bf  sale. 

^  Where  the  title  to  rolling-stock 
has  not  passed,  but  the  officers  ad- 
vance the  money  to  pay  for  it  on 
the  understanding  that  they  take  title 
until  the  company  reimburses  them, 
the  mortgage  has  priority.  New  Jer- 
sey Mid.  Ry.  v.  Wortendyke,  27  N.  J. 
Eq.  658  (1876).     "Contracts  by  which 
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A  "  car  trust  "  is  practically  an  agreement  of  several  owners  or 
a  single  owner  of  cars  to  place  them  in  the  hands  of  a  trustee  or 
agent  to  sell  on  the  installment  plan,  the  agent  being  authorized  and 
directed  also  to  issue  certificates  representing  the  interests  of  the 
vendors  in  the  installments.  These  certificates  are  then  used, 
bought,   and    sold    like    shares    of    stock.^     Car-manufacturing    corn- 


railways  insufficiently  equipped  with  visions  for  admitting  other  persons 
rolling-stock  of  their  own,  lease  or  to  membership.  The  members  of  the 
purchase,  under  the  form  of  a  eon-  association  were  to  furnish  money  for 
ditional  sale,  such  equipment  from  the  purchase  of  the  rolling-stock,  and 
manufacturers,  are  not  of  uncommon  were  to  have  certificates  for  the 
occurrence,  and,  when  entered  into  amounts  so  furnished.  The  principal 
bona  fide  for  the  benefit  of  the  road,  sum  contributed  by  each  member  was 
have  been  universally  respected  by  to  be  repaid  in  ten  annual  installments 
the  court.  ...  If,  however,  such  with  interest.  Both  principal  and  in- 
contracts  are  made  by  directors  of  terest  were  payable  only  out  of  the 
the  road  with  themselves,  or  with  rentals  received  for  the  rolling-stock, 
others  with  whom  they  stand  in  con-  A  plan  was  adopted  by  which  the 
fidential  relations,  they  are  open  to  association  delivered  the  property  to 
the  suspicion  which  ordinarily  at-  a  corporation  as  trustee,  which  is- 
taches  to  transactions  between  a  cor-  sued  the  certificates  to  the  members 
poration  and  its  directors ;  and,  if  of  the  association,  and  also  executed 
they  appear  to  have  been  made  di-  the  leases  to  the  railroad  company, 
reetly  or  indirectly  for  their  own  with  provisions  for  a  rental  sufficient 
benefit,  courts  will  refuse  to  give  to  meet  the  above  payments  of  prin- 
them  effect."  Thus,  where  the  roll-  cipal  and  interest,  in  addition  to  ex- 
ing-stock  is  purchased  by  the  direc-  penses,  including  taxes.  At  the  end 
tors  and  in  the  name  of  a  trustee  of  ten  years  the  rolling-stock  was  to 
of  a  car  trust,  he  being  merely  a  become  the  property  of  the  railroad 
figure-head,  payments  being  made  company.  The  original  board  of  man- 
from  the  funds  provided  for  the  build-  agers  was  named  in  the  articles  of 
ing  of  the  road  under  the  construe-  association,  but  the  shareholders  were 
tion  contract,  the  court  held  that  to  have  the  power  to  remove  them 
there  was  such  a  mingling  of  the  and  elect  others.  At  all  meetings 
funds  and  of  the  interests  of  the  di-  every  shareholder  was  to  have  one 
rectors  as  directors,  with  their  inter-  vote  for  each  share  of  stock  owned  by 
ests  as  purchasers  of  the  rolling-stock,  him,  and  provision  was  made  for  the 
that  the  title  to  the  rolling-stock  transfer  of  shares.  The  association 
passed  to  the  company,  and  the  ear  was  not  to  be  dissolved  by  the  death 
trust  was  invalid.  The  court  said :  of  members.  Every  owner  of  one  or 
"Any  arrangement  by  which  the  road  more  shares  was  to  be  entitled  to  a 
is  equipped  with  rolling-stock  belong-  proportional  share  of  the  rental  re- 
ing  to  another  corporation  should  be  ceived.  A  car-trust  company  wherein 
distinct,  unequivocal,  and  above  sus-  the  subscribers  were  to  have  certifi- 
picion."  McGourkey  v.  Toledo,  etc.  cates  representing  their  interest,  and 
Ry.,  146  U.  S.  536  (1892).  the  rolling-stock  owned  by  the  com- 
1  In  Ricker  v.  American  L.  &  T.  Co.,  pany  was  to  be  rented  at  a  certain 
140  Mass.  346  (1885),  a  car  trust  was  rental,  which  was  to  go  to  the  sub- 
described  as  being  formed  by  an  scribers  until  their  subscriptions  were 
instrument  in  writing  containing  nu-  repaid,  and  then  the  rolling-stock  was 
merous  articles,  for  the  purpose  of  to  belong  to  the  lessee,  is  a  joint- 
buying,  selling,  and  leasing  railroad  stock  company  —  a  mere  voluntary  as- 
rolling-stock,  to  be  sold  or  leased  to  a  sociation.  Ricker  v.  American  L.  & 
certain    railroad    company,   with    pro-  T.  Co.,   140    Mass.  346   (1885).      See 
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panies  often  dispose  of  their  cars  under  a  contract  similar  to  those 
described  above. ^ 

§  856.  Land  and  railroad  extensions  which  are  not  covered  by 
the  mortgage  —  The  words  of  the  mortgage  are  strictly  construed, 
and  no  land  or  personal  property  is  included  unless  clearly  within 
the  meaning  of  the  words  of  the  mortgage^  —  Condemned  land  and 
abandoned  rights  of  loay.  —  The  courts  are  not  inclined  to  give  the 
mortgagee  more  security'  than  his  mortgage  clearly  calls  for,  especially 
so  since  everything  added  to  the  mortgage  is  generally  added  at  the 
expense  of  unsecured  creditors  who  realize  little  or  nothing  on  their 


also  Mills  V.  Hurd,  29  Fed.  Rep.  410 
(1887).  Equipment  trust  certificates 
issued  bj'  a  trust  company  and  enforce- 
able only  against  a  railroad  company 
are  bonds,  notes  or  other  evidences  of 
indebtedness  of  the  railroad  company 
within  the  meaning  of  the  Public 
Service  Commission  Law.  People  v. 
New  York  Central,  etc.  R.  R.,  138  N.  Y. 
App.  Div.  601  (1910) ;  aff'd,  199  N.  Y. 
539. 

In  an  address  by  Mr.  Francis 
Rawle,  before  the  American  Bar  As- 
sociation in  1885,  on  the  subject  of 
"Car  Trust  Securities,"  a  clear  state- 
ment of  the  character  of  a  "  Car  Trust 
Association,"  or  a  "Car  Trust,"  was 
made. 

1  A  car-trust  certificate  is  in  effect 
a  mortgage  bond  with  interest  cou- 
pons attached.  The  form  is  given  in 
this  case  at  length.  But  where  the 
cars  are  purchased  by  the  railroad 
company  and  are  then  declared  by  it 
to  be  subject  to  the  car  trust,  the 
latter  is  not  protected.  A  prior  mort- 
gage on  all  present  and  future  prop- 
erty of  the  railroad  company  takes 
precedence  of  the  car-trust  lien.  Cen- 
tral T.  Co.  V.  Ohio  Cent.  Ry.,  36  Fed. 
Rep.  520  (1888).  A  car  trust  was  in- 
volved in  Frank  v.  Denver,  etc.  Ry., 
23  Fed.  Rep.  123  (1885),  and  Hum- 
phreys V.  St.  Louis,  etc.  Ry.,  37  Fed. 
Rep.  307  (1889).  In  Fidelity,  etc. 
Co.  V.  Shenandoah,  etc.  R.  R.,  86  Va. 
1  (1889),  the  court  said  in  regard  to 
a  car  trust:  "There  was,  in  legal 
effect,  a  conditional  sale  of  the  equip- 
ment in  question,  with  the  retention 
of  title  as  a  security  for  the  purchase- 
money.  The  written  contracts  be- 
tween the  parties,  it  is  true,  purport 


to  be  leases,  but  the  mere  language 
used  is  by  no  means  conclusive  of  the 
legal  nature  of  the  transaction."  The 
car  trust  is  entitled  to  reasonable 
rental  from  the  receiver,  but  as  to 
the  rest  the  car  trust  may  take  the 
propertj^  back  and  present  a  claim 
as  a  general  creditor.  In  McGourkey 
V.  Toledo,  etc.  Ry.,  146  U.  S.  536 
(1892),  the  court  said:  "The  car-trust 
associations  were  not  corporations  or 
partnerships,  nor  legal  entities  of  any 
description,  but  were  simply  oar-trust 
certificates  in  the  hands  of  various 
persons."  If  the  trustees  of  a  ear 
trust  make  a  contract  which  by  ita 
terms  is  to  be  binding  only  on  the 
assenting  certificate-holders,  the  court 
will  enforce  the  contract  as  written. 
The  court  said:  "Whether  the  car 
trust  is  a  partnership)  or  a  joint-stock 
association  or  a  quasi-corporation  is 
not  of  the  least  importance."  Hum- 
phreys V.  New  York,  etc.  R.  R.,  121 
N.  Y.  435  (1890).  It  is  legal  for  a 
railroad  company  to  sell  rolling-stock 
to  a  party,  and  then  to  take  a  lease 
of  the  same  rolling-stock  on  the  oar- 
trust  principle,  the  installments  of 
rent  being  equivalent  to  partial  pay- 
ments. A  debenture-holder  cannot 
cause  the  transaction  to  be  set  aside. 
Re  Eastern,  etc.  Ry.,  65  L.  T.  Rep.  668 
(1891).  Concerning  car  trusts,  see 
also  2  Nat.  Corp.  Rep.  347;  North 
American  Review,  March,  1891 ;  Ray 
on  Contractual  Limitations.  See  also 
a  pamphlet  on  "Car  Trusts,"  by  Davns 
and  Browne  (N.  Y.  1894). 

-  Quoted  and  approved  in  Wash- 
ington County  R.  Co.  v.  Canadian, 
etc.  Co.,  104  Me.  527  (1908). 
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claims.  Hence  a  clause  in  the  mortgage  to  the  effect  in  general  that  it 
covers  all  property  pertaining  to  the  operation  of  the  railroad  is  con- 
strued not  to  include  land  and  personal  property  which  may  be  sold  and 
separated  from  the  railroad  without  interfering  wdth  its  regular  opera- 
tion. And,  in  general,  the  courts  are  not  inclined  to  extend  the  mean- 
ing of  the  words  used  in  the  mortgage.^     This  rule  applies  not  only  to 


1  Quoted  and  approved  in  In  re 
Adamant  Plaster  Co.,  137  Fed.  Rep. 
251  (1905).  A  railroad  mortgage 
covering  property  "used  for  and  per- 
taining to  the  operation  of  said  rail- 
road" does  not  cover  land  purchased 
for  the  purpose  of  subdivision  and 
sale,  especially  where  a  jury  so  de- 
cided. Pardee  v.  Aldridge,  189  U.  S. 
429  (1903).  In  Walsh  v.  Barton,  24 
Ohio  St.  28  (1873),  it  was  held  that 
a  mortgage  covering  all  property,  real 
or  personal,  "whether  now  owned  or 
hereafter  to  be  acquired,  used,  or  ap- 
propriated for  the  operating  or  main- 
taining the  said  road,"  does  not  cover 
land  which  has  not  been  used  or  ap- 
propriated for  operating  or  maintain- 
ing the  road.  To  same  effect,  Boston, 
etc.  R.  R.  V.  Coffin,  50  Conn.  150 
(1882).  In  Morgan  v.  Donovan,  58 
Ala.  241  (1877),  it  was  held  that  a 
mortgage  covering  lands  in  connec- 
tion with  the  railroad  covered  only 
such  land  as  was  useful  and  nec- 
essary and  employed  in  the  construc- 
tion, maintenance,  operation,  repair, 
and  preservation  of  the  railroad,  and 
did  not  include  property  bought  of 
an  opposition  steamboat  company  to 
prevent  competition.  It  was  also  held 
that  property  illegally  acquired  was 
not  covered.  A  mortgage  covering 
all  property  pertaining  to  the  "main 
line"  does  not  cover  an  extension 
which  is  built  for  use  in  connection 
with  the  main  line.  Randolph  v.  New 
Jersey,  etc.  R.  R.,  28  N.  J.  Eq.  49 
(1877).  A  mortgage  on  all  property 
pertaining  to  the  main  line  of  a  rail- 
road does  not  cover  lands  acquired 
but  not  used  for  railroad  piirposes. 
Randolph  v.  New  Jersey,  etc.  R.  R. 
28  N.  J.  Eq.  49  (1877).  Where  one 
corporation  owns  all  the  stock  of  an- 
other corporation  the  property  of  the 
latter  is  not  subject  to  a  mortgage 
given  by  the  former,  but  an  independ- 


ent fii-st  mortgage  may  be  given  by 
the  latter  company.  Central  T.  Co. 
V.  Kneeland,  138  U.  S.  414  (1891). 
A  mortgage  covering  the  railroad  and 
the  lands  upon  which  depots,  etc.,  are 
erected  and  used  for  depot  purposes 
does  not  cover  woodlands  lying  seven 
miles  from  the  railroad  and  pur- 
chased for  the  purpose  of  getting 
wood  for  fuel.  Dinsmore  v.  Racine, 
etc.  R.  R.,  12  Wis.  649  (1860).  In 
Shamokin  Valley  R.  R.  v.  Livermore, 
47  Pa.  St.  465  (i864),  it  was  held  that 
a  mortgage  covering  a  railroad  "with 
its  franchises  and  appurtenances"  did 
not  cover  town  lots  which  were  not 
mentioned  in  the  mortgage.  "Road 
and  appurtenances"  cover  everything 
that  belonged  to  the  road  as  a  rail- 
road. Kennebec,  etc.  R.  R.  v.  Port- 
land, etc.  R.  R.,  59  Me.  9  (1871). 
The  term  "  all  other  property"  con- 
tained in  a  mortgage  is  construed  to 
cover  only  the  property  used  in  and 
about  the  specific  property  described 
in  the  mortgage,  where  there  was  a 
clear  intent  to  exclude  a  large  class  of 
property.  Alabama  v.  Montague,  117 
U.  S.  602  (1886).  A  hotel  owned  by 
a  railroad  is  subject  to  its  mortgage, 
although  title  is  taken  in  the  name  of 
a  trustee.  U.  S.  Trust  Co.  v.  Wabash, 
etc.  Ry.,  32  Fed.  Rep.  480  (1887).  See 
also  Boston,  etc.  R.  R.  v.  Coffin,  50 
Conn.  150  (1882).  A  mortgage  on  all 
property  covers  all  land  owned  by  the 
company,  and  a  subsequent  purchaser 
of  the  land  takes  subject  to  the  mort- 
gage. Wilson  V.  Boyce,  92  U.  S.  320 
(1875).  A  mortgage  on  the  railroad 
and  franchise,  station-houses,  etc., 
and  other  appendages,  with  all  the 
lands  thereto  belonging  and  intended 
for  the  use  and  accommodation  of 
said  road,  covers  only  such  land  as 
the  company  could  have  acquired 
compulsorily  by  power  of  eminent  do- 
main.    Eldridge  v.   Smith,  34  Vt.   484 
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land  owned  by  the  mortgagor  at  the  time  of  the  giving  of  the  mortgage, 
but  also  to  land  subsequently  acquired,  and  which  the  mortgagee  claims 


(1861).  The  word  "plant"  does  not 
cover  property  used  in  an  independ- 
ent business  in  a  different  place,  al- 
though owned  by  the  corporate  mort- 
gagor. Maxwell  v.  Wilmington,  etc. 
Co.,  77  Fed.  Rep.  938  (1896).  A 
street-railwaj^  mortgage,  covering  a 
contemplated  extension  for  which  a 
right  of  way  has  been  obtained,  is 
a  lien  on  such  extension,  although  the 
extension  is  completed  by  a  company 
that  buys  out  the  mortgagor.  Hinch- 
man  v.  Point,  etc.  Ry.,  14  Wash.  349 
(1896).  The  mortgagee's  claim  that 
lands  standing  in  the  names  of  di- 
rectors belong  to  the  company  must 
be  clearly  proved.  Olcott  v.  Rice,  69 
Fed.  Rep.  199  (1895).  A  stockholder's 
remedy  to  restore  land  to  the  cor- 
poration, he  claiming  that  the  land 
was  sold  under  a  mortgage  which  did 
not  cover  such  land,  is  at  law  and  not 
in  equity,  although  he  might  have 
a  receiver  appointed  to  recover  the 
land.  Knevals  v.  Florida,  etc.  R.  R., 
66  Fed.  Rep.  224  (1894).  Where  in 
a  foreclosure  suit  the  receiver  is 
given  possession  of  land  not  covered 
by  the  mortgage,  a  judgment  creditor 
having  a  lien  on  the  land  is  entitled 
to  have  the  receiver  give  up  posses- 
sion. Scott  V.  Farmers'  L.  &  T.  Co., 
69  Fed.  Rep.  17  (1895).  In  Gray  v. 
Massachusetts  Cent.  R.  R.,  171  Mass. 
116  (1898),  the  court  construed  lib- 
erally words  describing  the  property 
covered  by  the  lease. 

Even  though  a  mortgage  covers 
only  the  property  "used  and  intended 
for  use"  in  connection  with  a  rail- 
road, yet  it  covers  lots  acquired  for 
use  in  connection  with  the  railroad. 
Ruhlender  v.  Chesapeake,  etc.  R.  R., 
91  Fed.  Rep.  5  (1898).  A  tract  of 
land  purchased  by  a  railroad  to  di- 
vide into  lots  and  sell  to  employees 
is  not  acquired  for  the  "construction, 
equipment,  and  operation"  of  the 
road,  and  hence  is  not  covered  by  a 
mortgage  covering  only  property 
needed  for  such  construction,  equip- 
ment, or  operation.  Aldridge  )'.  Par- 
dee, 24  Tex.  Civ.  App.  254  (1900). 

Where  a  right  of  way  is  deeded  to 


a  company  it  passes  under  a  fore- 
closure of  a  mortgage  given  by  the 
company.  Columbus,  etc.  Ry.  v.  Bra- 
den,  110  Ind.  558  (1886).  In  Missis- 
sippi it  has  been  held,  in  Mississippi 
Valley  Co.  v.  Chicago,  etc.  R.  R.,  58 
Miss.  896  (1881),  that  a  mjortgage 
covering  all  land,  property,  etc.,  in 
use  upon  the  railroad,  or  attached  or 
appurtenant  to  it,  "intending  hereby 
to  include  all  its  present  real  and  per- 
sonal estate  and  franchises  now 
owned  or  hereafter  to  be  acquired, 
without  any  exception  or  reservation 
whatever,"  does  not  cover  a  hotel, 
storehouse,  vacant  lots,  and  a  farm. 
A  mortgage  on  the  "main  line"  of 
an  Arkansas  railroad  does  not  cover 
real  estate,  depots,  etc.,  in  Tennessee. 
4  Cent.  L.  J.  430  (Tenn.  1877).  Al- 
though the  corporation  purchases 
land  ultra  vires,  and  it  does  not  come 
under  the  mortgage,  yet  if  the  mort- 
gagee forecloses  and  sells  all  the 
property,  including  this  land,  and  the 
legislature  vaUdates  the  foreclosure, 
the  purchaser  at  the  foreclosure  sale 
takes  title.  Youngman  v.  Elmira,  etc. 
R.  R.,  65  Pa.  St.  278  (1870).  A  mort- 
gage by  a  Pennsylvania  railroad  cor- 
poration on  all  its  railroad,  etc.,  in 
Pennsylvania  does  not  cover  a  right 
of  way,  road-bed,  etc.,  owned  by  such 
corporation  in  the  state  of  West  Vir- 
ginia. Chapman  v.  Pittsburg,  etc. 
R.  R.,  26  W.  Va.  299  (1885).  The 
mortgage  given  before  the  construction 
of  the  road  covers  the  road,  although 
there  are  variations  from  the  original 
route  as  laid  out.  Meyer  v.  Johnston, 
53  Ala.  237,  357  (1875).  In  State  v. 
Glenn,  18  Nev.  34  (1883),  the  court 
held  that  a  conveyance  of  "all  rights, 
privileges,  franchises,  and  property 
whatever,  now  belonging  or  hereafter 
to  belong  to  or  to  be  acquired  by  said 
party  of  the  first  part,"  covered  only 
such  property  as  was  useful  or  nec- 
essary for  the  construction,  mainte- 
nance, operation,  preservation,  repair, 
or  security  of  the  railroad  mortgaged, 
and  did  not  include  certain  land  sixty 
feet  away  from  the  railroad.  Rails 
temporarily  laid  down  do  not  become 
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under  the  after-acquired-property  clause.  The  court  will  strictly  con- 
strue the  language  used  in  the  mortgage,  and  will  not  apply  it  to  such 
property  as  does  not  clearly  come  within  the  terms  of  the  mortgage.^ 


fixtures.  Cayuga  Ry.  v.  Niles,  13 
Hun,  170  (1878).  In  Van  Keuren  v. 
Central  R.  R.,  38  N.  J.  L.  165  (1875), 
the  court  held  that  where  a  railroad 
removed  its  tracks  from  a  gravel  pit 
which  it  had  sold,  it  was  a  question 
for  the  jury  to  decide  whether  the 
tracks  belonged  to  the  land  by  being 
intended  to  remain  there  permanently, 
or  was  mere  personalty  by  the  in- 
tent to  remove  it.  A  mortgage  on 
"all  and  singular  the  estate  and  prop- 
erty, real,  personal,  and  mixed,"  of 
the  company  covers  lands,  whether 
those  lands  are  used  with  the  railroad 
or  not.  Robinson  v.  Atlantic,  etc. 
R.  R.,  66  Pa.  St.  160  (1870).  A  mort- 
gage may  cover  what  equitable  title 
a  company  has  to  land,  even  though 
it  does  not  have  the  legal  title.  Au- 
gusta, etc.  R.  R.  V.  Kittel,  52  Fed. 
Rep.  63  (1892).  For  a  case  involv- 
ing a  mortgage  covering  a  leasehold 
interest  of  the  mortgagor,  see  Ver- 
mont, etc.  R.  R.  V.  Vermont  Cent. 
R.  R.,  34Vt.  1,46  (1861). 

1  Even  though  the  bonds  recite  that 
the  mortgage  covers  all  after-acquired 
property,  yet  if  the  mortgage  itself 
covers  only  such  after-acquired  prop- 
erty as  is  connected  with  the  railroad, 
the  mortgage  does  not  cover  a  hotel 
property  not  connected  with  the  oper- 
ation of  the  railroad,  but  does  cover 
stock  in  another  railroad  subse- 
quently purchased  by  the  mortgagor, 
a  lease  of  the  railroad  itself  being 
taken  at  the  same  time.  Guaranty 
T,  Co.  V.  Atlantic,  etc.  R.  R.,  132  Fed. 
Rep.  68  (1904) ;  aff'd,  138  Fed.  Rep. 
517.  A  mortgage  covering  property 
"now  held  or  acquired"  covers  a 
branch  line  subsequently  acquired. 
Central  Trust  Co.  v.  Washington, 
etc.  R.  R.,  124  Fed.  Rep.  813  (1903). 
A  mortgage  on  present  property 
and  property  subsequently  acquired 
attaches  to  land  subsequently  ac- 
quired in  preference  to  second  mort- 
gagees and  subsequent  judgment  cred- 
itors. The  covenant  for  further  as- 
surance operates  as  an  equitable  lien 
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on    property    subsequently    acquired. 
Stevens  v.  Watson,  4  Abb.  App.  Dee. 
302     (1865).     A     mortgage     covering 
after-acquired  lands,  "appurtenant  or 
necessary"    to    the    operation   of    the 
railroad,    does    not    cover    a    congres- 
sional land-grant  to  the  company  (re- 
viewing    the     cases).     New    Orleans, 
etc.    Ry.    V.    Parker,    143    U.    S.    42 
(1892),  reversing  Parker  v.  New  Or- 
leans, etc.   R.   R.,  33  Fed.   Rep.   693 
(1888).     The    lower    court    held    also 
that  a  forfeiture  of  the  land  by  the 
government  did  not  affect  the  mort- 
gage.    A  mortgage  covering  property 
"acquired    and    to    be    acquired"    at- 
taches   to    real    estate    thereafter   ac- 
quired, and  is  prior  in  right  to  judg- 
ments rendered  against  the  company 
after   the  mortgage  was  given.     Bell 
V.  Chicago,  etc.   R.   R.,  34  La.  Ann. 
785  (1882).     In  Calhoun  v.  Memphis, 
etc.  R.  R.,  2  Flip.  442  (1879) ;    s.  c, 
4  Fed.  Cas.   1045  the  court  held  that 
a  clause  covering  after-acquired  prop- 
erty   "belonging    or    appertaining    to 
the    said    railroad"    does    not    cover 
lands  not  used  for  railroad  purposes; 
and  the  court  proceeded  to  say  that 
the      after-acquired-property      clause, 
though  legal  as  regards  property  sub- 
sequently acquired    for    railroad  pur- 
poses, yet  will  not  be  enforced  as  re- 
gards   other  property,    but  judgment 
creditors  maj'^  levy  upon  and  sell  it. 
The  company's  contract  right  to  pur- 
chase  certain   land   is   covered    bj^   a 
previous    mortgage    on    present    and 
subsequently-acquired  property.     The 
mortgagee  may  complete  the  contract 
by   paying  for  and   taking   the  land. 
Farmers'   L.   &  T.   Co.-  v.   Fisher,    17 
Wis.   114  (1862).     A  mortgage  cover- 
ing   property    subsequently    acquired 
attaches  to  a  land  contract  by  which 
the  company  agrees  to  purchase  cer- 
tain   land.     Even    though    a    consoli- 
dated   road    completes  the    purchase 
and  improves  the  land,  it  is  subject 
to  the  mortgage.     Hamlin  v.  European, 
etc.   Ry.,  72  Me.  83   (1881),  referring 
to    a  prior    decision,    in    which    it  was 
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A  railroad  mortgage,  however,  covering  after-acquired  property  con- 
venient or  necessar}^  for  the  purposes  of  the  railroad  covers  land  under 
water  acquired  in  connection  with  hotel  grounds  which  the  railroad 
owns  to  entertain  the  public.^ 

The  same  general  rules  apply  also  to  personal  property  thereafter 
acquired  by  the  mortgagor.  If  there  is  any  doubt  the  court  will  re- 
solve the  doubt  in  favor  of  the  unsecured  creditors.^    A  mortgage 


held  that  such  a  clause  covered  a 
subsequently  acquired  leasehold.  A 
railway  mortgage  on  after-acquired 
property  does  not  attach  to  property 
purchased  ultra  vires  of  an  opposition 
steamship  line,  in  order  to  prevent 
competition.  Morgan  v.  Donovan,  58 
Ala.  24.1  (1877).  A  mortgage  cover- 
ing such  after-acquired  property  as  is 
"used  or  appropriated  for  the  operat- 
ing or  maintaining"  of  the  road  does 
not  attach  to  real  estate  acquired  but 
not  used  for  those  purposes.  Walsh 
r.  Barton,  24  Ohio  St.  28  (1873).  The 
provision  is  liberally  construed. 
Little  Rock,  etc.  Ry.  v.  Page,  35  Ark. 
304  (1880);  Buffalo,  etc.  R.  R.  v. 
Lampson,  47  Barb.  533  (1867),  where 
land  in  the  name  of  a  director  being 
declared  in  trust  for  the  corporation 
was  held  to  be  subject  to  a  mortgage 
previously  placed  upon  its  property. 
Where  the  company,  upon  the  com- 
pletion of  its  road,  is  to  become  en- 
titled to  transferable  "  certificates  "  or 
"land  warrants"  or  "scrip"  from  the 
state,  entitling  the  company  to  six- 
teen sections  of  land  for  every  mUe 
of  road  built,  and  the  company,  be- 
fore any  road  is  built,  gives  a  mort- 
gage on  twelve  out  of  every  sixteen 
certificates,  a  bona  fide  purchaser  of 
the  certificates  from  the  company  is 
protected,  even  though  he  has  pur- 
chased more  than  the  extra  four  cer- 
tificates for  each  mile.  Campbell  v. 
Texas,  etc.  R.  R.,  2  Woods,  263 
(1872) ;  8.  c,  4  Fed.  Cas.  1188. 
Where  the  terms  of  the  mortgage 
specify  property  used  and  occupied  for 
railway  purposes,  it  does  not  cover 
lands  subsequently  acquired,  but  not 
used  for  such  purposes.  Seymour  v. 
Canandaigua,  etc.  R.  R.,  25  Barb.  284 
(.1857).  A  mortgage  on  lands  used 
with  the  railroad  does  not  cover  wood- 
land seven  miles  away.     Dinsmore  v. 


Racine,    etc.     R.     R.,     12    Wis.    646 
(1860). 

1  People's,  etc.  Co.  v.  Sehenek,  195 
N.  Y.  398  (1909). 

2  A  mortgage  covering  all  property 
thereafter  acquired  by  the  company, 
together  with  improvements  thereon, 
does  not  cover  goods  manufactured 
for  sale.  Mallory  v.  Maryland  Glass 
Co.,  131  Fed.  Rep.  HI  (1904).  A 
mortgage  on  specific  property  including 
certain  leaseholds,  does  not  include 
moneys  due  the  mortgagor  for  advances 
to  the  lessors,  neither  does  it  cover 
a  lease  made  by  the  mortgagor.  Far- 
mers', etc.  Co.  V.  Waterbury,  193  Fed. 
Rep.  44  (1911).  Even  though  the 
bonds  recite  that  the  mortgage  covers 
all  after-acquired  property,  yet  if  the 
mortgage  itself  covers  only  such  after- 
acquired  property  as  is  connected 
with  the  railroad,  the  mortgage  does 
not  cover  a  hotel  property  not  con- 
nected with  the  operation  of  the  rail- 
road, but  does  cover  stock  in  another 
railroad  subsequently  purchased  by  the 
mortgagor,  a  lease  of  the  railroad  itself 
being  taken  at  the  same  time.  Guar- 
anty T.  Co.  V.  Atlantic,  etc.  R.  R.,  132 
Fed.  Rep.  68  (1904);  aff'd,  138  Fed. 
Rep.  517.  Where  the  mortgage  covers 
after-acquired  property  "connected 
with,  or  issuing  from,  or  relating 
to"  the  existing  property,  it  does 
not  cover  a  railroad  subsequently 
acquired,  and  it  is  immaterial  that 
the  directors'  resolution  authorizing 
the  mortgage  provided  for  its  cover- 
ing all  subsequently  acquired  prop- 
erty. Murray  v.  Farmville,  etc.  R.  R., 
101  Va.  262  (1903).  A  mortgage  cov- 
ering after-acquired  property  for  use 
in  mining  does  not  cover  property 
acquired  but  not  so  used.  Grape 
Creek  Coal  Co.  v.  Farmers'  L.  &  T. 
Co.,  63  Fed.  Rep.  891  (1894).  A  mort- 
gage  covering   all   personal   property. 
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covering  an  entire  line  of  railroad  is  good  as  to  the  entire  road,  even 
though  a  part  was  not  built  at  the  time  of  the  giving  of  the  mortgage.^ 

The  word  "  railroad  "  may  be  construed  to  cover  also  land  appur- 
tenant thereto,  and  reasonably  necessary  for  its  present  or  future  busi- 
ness. It  may  cover  terminals.^  Under  "  appurtenances,"  as  used 
in  mortgages  of  railways,  is  included  all  such  property  as  is  neces- 
sary for  the  use  of  the  road  and  the  enjoyment  of  its  franchise.^    A 


present  and  future,  in  connection 
with,  and  for  use  in  developing  and 
operating,  coal  mines  and  a  railway, 
does  not  cover  profits,  proceeds,  coal, 
coke,  iron  mined  and  manufactured, 
and  open  accounts.  Alabama  Nat. 
Bank  v.  Mary  Lee,  etc.  Co.,  108  Ala. 
288  (1896).  A  mortgage  covering  the 
personalty  now  in  use  or  as  hereafter 
"changed  or  removed"  does  not  cover 
new  machinery  which  did  not  replace 
old.  Words  of  a  general  nature,  fol- 
lowed by  the  words  "consisting, 
among  other  things,  of  the  following, 
to  wit,"  are  construed  to  include  only 
articles  of  the  same  nature  and  kind 
as  those  specifically  named.  Brain- 
erd  V.  Peck,  34  Vt.  496  (1861).  A 
mortgage  covering  property  subse- 
quently acquired  by  an  extension  does 
not  cover  wood  subsequently  acquired 
by  the  whole  road.  Bath  v.  Miller, 
53  Me.  308  (1865).  A  mortgage  cov- 
ering personal  property  thereafter 
acquired,  so  far  as  the  same  "shall 
be  used  for  operating"  the  road,  does 
not  cover  railroad  chairs  which  had 
not  yet  been  used  to  fasten  dowTi 
the  rails.  Such  a  mortgage  attaches 
to  subsequently-acquired  personalty 
upon  possession  or  a  ,new  instrument 
being  given,  but  not  to  personalty  not 
covered.  Farmers'  L.  &  T.  Co.  v.  Com- 
mercial Bank,  11  Wis.  207  (1860).  If 
the  mortgage  does  not  expressly  cover 
after-acquired  property,  the  court  will 
not  extend  its  terms  so  as  to  cover 
slaves  acquired  subsequently  (State 
V.  New  Orleans,  etc.  R.  R.,  4  Rob. 
(La.)  231  —  1843),  nor  rails  (State  v. 
Mexican,  etc.  Ry.,  3  Rob.  (La.)  513  — 
1843).  A  mortgage  by  an  electric 
light  company  covering  after-acquired 
property  covers  wire  purchased  to 
string  on  the  poles,  although  not  yet 
so  strung.  Met.  T.  Co.  v.  Dolgeville, 
etc.    Co.,   35  N.    Y.   Misc.    Rep.    467 


(1901).  Where  the  after-acquired- 
property  clause  purports  to  but  does 
not  legally  cover  personal  property, 
the  fact  that  the  receiver  of  the  court 
takes  possession  of  the  personal  prop- 
erty does  not  cause  the  mortgage  to 
cover  it  on  the  ground  of  a  reduction 
to  possession,  inasmuch  as  the  pos- 
session of  the  receiver  is  the  posses- 
sion of  the  court.  Central  T.  Co.  v. 
Worcester,  etc.  Co.,  110  Fed.  Rep.  491 
(1901).  The  general  provisions  in  a 
mortgage  to  the  effect  that  the  mort- 
gage covers  property  owned  by  the 
mortgagor  does  not  cover  railway  lines 
subsequently  constructed,  but  may 
cover  rolling-stock  subsequently  ac- 
quired, where  such  mortgage  covers 
the  income.  Louisville  T.  Co.  v.  Cin- 
cinnati, etc.  Ry.,  91  Fed.  Rep.  699 
(1897).  A  mortgage  covering  the  rail- 
road and  "other  materials  used  there- 
on" covers  wood  purchased  for  the  use 
of  the  road.  Coe  v.  McBrown,  22  Ind. 
252  (1864).  Also  office  furniture. 
Raymond  v.  Clark,  46  Conn.  129 
(1878).  And  personal  property  which 
the  mortgagee  has  taken  possession  of. 
Buck  V.  Seymour,  46  Conn.  156  (1878). 

1  Central  Trust  Co.  v.  Chattanooga, 
etc.  R.  R.,  89  Fed.  Rep.  388  (1898). 

2  Knevals  v.  Florida,  etc.  R.  R.,  66 
Fed.  Rep.  224  (1894). 

'  Seymour  v.  Canandaigua,  etc. 
R.  R.,  25  Barb.  285  (1857),  holding 
that  land  with  the  erections  thereon, 
which  was  essential  to  the  use  and 
enjoyment  of  a  railroad,  was  subject 
to  a  mortgage  upon  the  road,  but 
that  land  not  used  by  it  for  railroad 
purposes  was  not  so  subject ;  Eldridge 
V.  Smith,  34  Vt.  484  (1861);  Calhoun 
V.  Memphis,  etc.  R.  R.,  4  Fed.  Cas. 
1045  (1879) ;  Shamokin  Valley,  etc. 
R.  R.  V.  Livermore,  47  Pa.  St.  465 
(1864) ;  Parish  v.  Wheeler,  22  N.  Y. 
494   (1860),   holding  that  canal-boats 
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mortgage  of  a  franchise  giving  the  right  to  "  construct,  own,  maintain, 
and  operate  "  a  certain  water  plant  in  process  of  construction  carries 
with  it  such  plant.^  Although  a  railroad  mortgage  covers  a  land  grant, 
yet  if  the  original  grant  was  conditional,  and  the  condition  is  broken, 
the  mortgage  bondholders  have  no  legal  or  equitable  claim  on  the 
lands.^  The  mortgage  is  subject  to  the  claims  of  a  landowner,  whose 
land  has  been  condemned  or  purchased,  but  not  paid  for.^ 


used  and  run  in  connection  with  a 
road  beyond  its  terminus  were  not 
included. 

1  Andrews  v.  National,  etc.  Works, 
76  Fed.  Rep.  166  (1896);  s.  c,  77 
Fed.  Rep.  774  (1897). 

2  Farmers',  etc.  Co.  v.  Chicago,  etc. 
Ry.,  163  U.  S.  31,  47  (1896).  So  also 
where  the  original  grant  was  ob- 
tained by  fraud.  United  States  v. 
Southern,  etc.  R.  R.,  117  Fed.  Rep. 
544  (1902);  aff'd,  200  U.  S.  341. 
A  grant  of  a  railroad  to  a  railroad 
company  may  be  subject  to  a  con- 
dition subsequent,  which  upon  breach 
may  enable  the  grantor  to  retake 
possession  and  title.  Schlesinger  v. 
Kansas  City,  etc.  Ry.,  152  U.  S. 
444  (1894).  Where  in  a  charter 
granted  by  congress  to  a  railroad 
corporation  for  a  bridge,  the  right  is 
retained  to  congress  to  alter,  amend 
or  repeal,  and  thereafter  another  act 
of  congress  provides  that  such  bridge 
shall  be  open  for  the  use  of  other 
railroads  on  a  reasonable  compensa- 
tion, and  thereafter  a  mortgage  given 
by  the  corporation  is  foreclosed,  the 
purchaser  takes  the  bridge  subject  to 
the  obligation  to  allow  other  rail- 
roads to  use  the  bridge,  even  though 
the  mortgage  was  executed  before  the 
second  statute  was  enacted.  The 
court  came  to  this  conclusion  without 
stopping  to  inquire  whether  the  fore- 
closure and  sale  "was  anything  more 
than  a  reorganization  under  the  form 
of  a  judicial  proceeding,"  nor  whether, 
if  it  were  a  bona  fide  sale  to  an  in- 
dependent third  party,  the  sale  took 
the  property  out  of  the  jurisdiction 
of  congress.  Union  Pacific  Co.  v. 
Mason  City  Co.,  199  U.  S.  160  (1905). 
A  criminal  statute  against  disturbing 
a  railroad  applies  to  the  lando\\Tier 
who  tears  up  the  rails  of  a  railroad 
passing  over  his  land  without  author- 


ity. The  court  said:  "His  only  jus- 
tification for  his  acts  was  that  he 
owned  the  land,  and  that,  as  the  rail- 
road company  had  failed  to  pay  him 
the  damages  he  had  been  awarded,  he 
had  a  right  to  resume  possession  of 
it.  Whatever  the  rights  of  the  defend- 
ant might  have  been  in  an  action  to 
recover  the  land  occupied  by  the  rail- 
road company,  he  had  no  right  to 
take  the  law  into  his  own  hands,  and 
proceed  to  tear  up  the  railroad  track."' 
Wichita,  etc.  Ry.  r.  Quinn,  57  Kan. 
737  (1897). 

'  A  person  whose  land  is  con- 
demned has  a  lien  prior  to  a  mort- 
gage. Hobbs  V.  State  Trust  Co.,  68 
Fed.  Rep.  618  (1895) ;  Central  Trust 
Co.  V.  Louia\dlle,  etc.  Ry.,  81  Fed.  Rep. 
772  (1897).  Judgment  by  a  landowner 
against  a  railroad  company  for  tak- 
ing his  land  without  condemnation 
proceedings  is  a  claim  prior  in  right 
to  a  mortgage  given  by  the  railroad. 
Zimmerman  v.  Kansas  Citv,  etc.  R.  R. 
144  Fed.  Rep.  662  (1906).  An  as- 
sessment of  damages  for  a  right  of 
way  is  prior  to  a  mortgage  lien. 
Central,  etc.  Co.  v.  Grantham,  143 
Fed.  Rep.  43  (1906).  The  owner  of 
land  taken  by  condemnation  proceed- 
ings has  a  lien  thereon,  for  the  award, 
prior  to  a  mortgage.  Southern  Ry. 
Co.  I'.  Gregg,  101  Va.  308  (1903). 
Judgment  by  a  lando\\Tier  against  a 
railroad  company  for  taking  his  land 
without  condemnation  proceedings  is 
a  claim  prior  in  right  to  a  mort- 
gage given  by  the  railroad.  Zimmer- 
man V.  Kansas  City,  etc.  R.  R.,  144 
Fed.  Rep.  662  (1906).  A  purchaser 
at  foreclosure  sale  is  liable  for  money 
due  on  condemnation  proceedings. 
Such  a  debt  follows  the  property. 
This  principle,  however,  does  not  sus- 
tain an  agreement  to  give  passes  for 
life,    it    being    sho'mi    that    the  pur- 
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§  857.  After-acquired  real  estate  or  personal  property  may  he  cov- 
ered by  the  mortgage  —  Construction  of  the  words  used  —  Prior  mort- 
gages on  property  so  acquired — Acquiring  property  through  a 
*'  dummy  "  corporation  —  Purchase-money  mortgages  are  prior  in 
right.  —  A  corporation  mortgage  may  cover  property  which  is  acquired 

chaser  did  not  know  of  such  an  the  middle  section,  and  then  another 
agreement.  Missouri,  etc.  Ry.  v.  Hen-  company  constructs  the  two  ends  on 
rie,  5  Kan.  App.  614  (1896).  A  mort-  a  right  of  way  procured  by  such 
gage  of  an  electric  company  covering  latter  company,  the  mortgage  does  not 
after-acquired  property  covers  poles  cover  the  two  ends.  On  a  foreclosure 
and  wires  erected  on  railroad  prop-  the  court  will  not  order  a  sale  of  the 
erty,  as  against  a  claim  of  the  rail-  middle  section  alone,  but  of  the  whole, 
road  company  based  on  an  agreement  in  order  to  preserve  the  system.  Chi- 
ef the  mortgagor.  Monmouth,  etc.  cago,  etc.  Ry.  v.  Loewenthal,  93  III. 
Co.  V.  Central  R.  R.  etc.,  54  Atl.  Rep.  433  (1879).  Where  under  the  statute 
140  (N.  J.  1903).  Where  a  landowner  a  railroad  company  condemns  the 
allows  a  railroad  company  to  con-  whole  of  a  canal  and  appropriates 
struct  its  road  over  his  land,  the  it  for  its  roadbed,  a  mortgagee  of  the 
company  agreeing  to  pay  the  damages  canal  must  bring  suit  to  set  the  con- 
afterwards,  the  owner  cannot  revoke  demnation  aside  within  the  time  fixed 
the  right,  but  may  collect  the  dam-  by  the  statute  of  limitations,  or  his 
ages,  and  even  though  the  railroad  rights  will  be  barred,  even  though  he 
is  foreclosed  its  successor  must  pay  charges  fraud  and  that  the  railroad 
the  damages.  Chicago,  etc.  Ry.  v.  company  controlled  the  canal  com- 
Hall,  135  Ind.  91  (1893).  A  pur-  pany.  Carpenter  v.  Canal  Co.,  35 
chaser  at  foreclosure  sale  takes  the  Ohio  St.  307  (1880).  Damages  due 
same  subject  to  claims  for  right  of  to  the  owner  of  land  from  a  railroad 
way.  First  Nat.  Bank  v.  Ewing,  103  company  which  has  taken  the  land  for 
Fed.  Rep.  168  (1900).  The  contract  railroad  purposes  must  be  paid,  and 
price  for  a  right  of  way  may  be  prior  the  foreclosure  of  an  existing  mort- 
in  right  to  a  mortgage,  and  the  court  gage  on  the  railroad  gives  no  rights 
may  direct  a  receiver  to  pay  such  in  such  land  except  subject  to  such 
contract  price,  although  the  contract  obligation  to  pay.  Western  Pa.  R.  R. 
is  seven  years  old.  Wheeling,  etc.  Ry.  t^.  Johnson,  59  Pa.  St.  290  (1868).  If 
V.  Reymann,  etc.  Co.,  90  Fed.  Rep.  a  reorganized  company  uses  such  land 
189  (1898).  Damages  for  the  de-  it  is  liable  for  sucli  damages.  Pfeifer 
struction  of  a  private  right  of  way  v.  Sheboygan,  etc.  R.  R.,  18  Wis.  155 
by  the  construction  of  a  railroad  are  (1864).  If  the  right  of  way  is  granted 
prior  in  right  to  a  railway  mortgage,  conditionally  the  mortgage  is  subject 
Central  Trust  Co.  v.  Hennen,  90  Fed.  of  course  to  the  condition.  Ingalls 
Rep.  593  (1898).  Even  though  a  rail-  v.  Byers,  94  Ind.  134  (1883).  But 
road  acquires  its  right  of  way  from  a  where  the  company  condemning  the 
mortgagor  and  the  mortgage  is  after-  land  gives  a  bond,  the  owner  must 
wards  foreclosed,  yet  the  purchaser  resort  to  the  bond  and  «annot  pursue 
at  such  foreclosure  sale  does  not  ac-  the  purchaser  upon  foreclosure.  Fries 
quire  title  to  the  rails,  ties,  fish  v.  Southern  Pa.  R.  R.,  85  Pa.  St.  73 
plates,  etc.,  constituting  a  railroad.  (1877).  Where  a  railroad  seizes  land 
Skinner  v.  Ft.  Wayne,  etc.  R.  R.,  99  for  its  use  and  does  not  pay  for  it, 
Fed.  Rep.  465  (1900).  An  owner  of  damages  recovered  therefor  are  prior 
land  selling  a  right  of  way  to  a  railroad  in  right  of  payment  to  a  prior  mort- 
has  a  vendor's  lien  for  the  unpaid  gage  covering  after-acquired  property, 
price.  Hubbell  v.  Texas,  etc.  Ry.  Co.,  Buffalo,  etc.  R.  R.  v.  Harvey,  107  Pa. 
126  S.  W.  Rep.  313  (Texas,  1910).  St.  319  (1884).  Damages  obtained 
Where  a  company  gives  a  mortgage  by  abutting  property  owners  against 
on  its  whole  line,  but  constructs  only  a  railroad   must  be  paid   before  the 
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by  the  corporation  after  the  mortgage  is  given.  This  is  now  the  well- 
established  rule.  It  seems  to  be  contrary  to  the  common  law,  or  at 
least  is  a  wide  extension  of  common-law  rules.  It  is  due,  however,  to 
the  necessity  or  public  policy  of  preserving  intact  and  holding  together 
the  whole  of  a  railroad  or  system  of  railroads  and  other  quasi-public 
properties.^  If  the  mortgage  by  its  express  terms  covers  not  only  the 
present  property,  but  also  all  property  acquired  in  the  future  by  the 
corporation,  the  courts  hold  that  such  a  mortgage  becomes  a  lien  on 
subsequently  acquired  property  the  moment  it  is  acquired  by  the  mort- 
gagor corporation.^     In  New  York  it  is  held  that  the  after-acquired- 


mortgage  bonds,  even  though  the 
mortgage  was  executed  before  the 
damages  were  ascertained.  Pennsyl- 
vania, etc.  Co.  t'.  Heiss,  141  111.  35 
(1892).  A  receiver  may  be  ordered  to 
pay  damages  assessed  against  the 
company  for  the  condemnation  of 
land.  Rome,  etc.  R.  R.  v.  Sibert,  97 
Ala.  393  (1893).  A  judgment  by 
an  abutting  property  owner  against 
a  steam  railroad  constructed  in  the 
street  is  a  lien  on  the  road  in  the 
natm-e  of  a  vendor's  lien,  and  may  be 
enforced  by  the  appointment  of  a 
receiver.  Ball  v.  Maysville,  etc.  R.  R., 
43  S.  W.  Rep.  731  (Ky.  1897).  A 
claim  for  a  right  of  way  has  priority 
over  receiver's  certificates.  Crosby  v. 
Morristown,  etc.  R.  R.,  42  S.  W.  Rep. 
507  (Tenn.  1897).  A  person  whose 
land  is  condemned  has  a  lien  prior  to 
a  mortgage.  Hobbs  v.  State  Trust  Co., 
68  Fed.  Rep.  618  (1895).  A  pur- 
chaser at  foreclosure  sale  who  contin- 
ues to  use  land  which  has  been  con- 
demned by  the  foreclosed  company 
must  pay  the  damages  which  had 
been  awarded  before  foreclosure.  New 
York,  etc.  R.  R.  v.  Hammond,  132 
Ind.  475  (1892). 

1  Quoted  and  approved  in  In  re 
Adamant  Plaster  Co.,  137  Fed.  Rep. 
251  (1905).  If  the  stockholders  author- 
ize a  mortgage  in  such  form  and  on 
such  terms  as  the  directors  may 
approve,  the  directors  may  insert  in 
it  an  after-acquired-property  clause. 
Cummings  v.  Consolidated,  etc.  Co., 
27  R.  I.  195  (1905). 

2  Thompson  v.  White,  etc.  R.  R.,  132 
U.  S.  68  (1889);  Bear  Lake  Irr.  Co. 
V.  Garland,  164  U.  S.  1,  15  (1896); 
Pennoek  v.  Coe,  23  How.  117  (1859); 


Dunham    v.    Cincinnati,    etc.    Ry.,    1 
Wall.  254  (1863) ;  Galveston  R.  R.  v. 
Cowdrey,    11   Wall.  459,  480   (1870); 
U.  S.  V.  New  Orleans  R.  R.,  12  Wall. 
362     (1870);    Central    Trust    Co.    v. 
Chattanooga,    etc.    R.    R.,    94    Fed. 
Rep.    275    (1899);    Shaw    v.    Bill,    95 
U.   S.    11,    15   (1877);   Parker  ;;.  New 
Orleans,  etc.  R.  R.,  33  Fed.  Rep.  693 
(1888) ;  Hodder  v.  Kentucky,  etc.  Ry., 
7  Fed.  Rep.  793  (1881) ;  Williamson  v. 
New  Albany,  etc.  R.  R.,  1  Biss.  198 
(1857) ;  s.  c,  30  Fed.  Cas.  12  ;  Dunham 
V.  Earl,  8  Fed.  Cas.  41  (1859) ;  Morrill 
V.  Noyes,  56  Me.  458  (1863) ;  Seymour 
V.  Canandaigua,  etc.  R.  R.,  25  Barb. 
284    (1857);    Stevens   v.   Buffalo,   etc. 
R.    R.,    31    Barb.    590,    596    (1858); 
Raymond    v.    Clark,    46    Conn.     129 
(1878) ;   Buck  v.   Seymour,   46  Conn. 
156  (1878) ;  Nichols  v.  Mase,  94  N.  Y. 
160   (1883);   Philadelphia,   etc.   R.   R. 
V.  Woelpper,   64   Pa.  St.   366   (1870); 
Phillips  V.  Winslow,  18  B.  Mon.  (Ky.) 
431    (1857);    Meyer    v.    Johnston,    53 
Ala.    324    (1875);    Ludlow    v.    Hurd, 
1    Disney    (Ohio),    552    (1857);    Coe 
V.    McBrown,    22    Ind.    252     (1864). 
See  also  State  t-.  Northern  Cent.  Ry., 
18  Md.  193  (1861);  Pierce  v.  Emery, 
32  N.  H.  484  (1856) ;  Howe  v.  Freeman, 
80  Mass.  566  (1860) ;  Coe  v.  Columbus, 
etc.   R.   R.,   10  Ohio  St.  372   (1847); 
Stevens  v.  Watson,  4  Abb.  App.  Dec. 
302   (1865),  holding  that  a  mortgage 
of  after-acquired  property  is  valid  as 
against    the    mortgagors,    and    those 
claiming  under  them,  except  purchasers 
for  value  without  notice.     If  the  com- 
pany has  power  to  mortgage,  it  may 
include     after-acquired     property     in 
the  mortgage.     It  will  attach  to  cars, 
wheels,  firewood,  and  coal  as  against 
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property  clause  of  a  chattel  mortgage  may  not  apply  to  shifting  stock 


judgment  creditors,  and  equity  will 
enjoin  executions.  Phillips  v.  Wins- 
low,  18  B.  Men.  (Ky.)  431  (18.57). 
A  railroad  mortgage  may  cover  after- 
acquired  property  and  may  include  a 
city  lot  adjacent  to  the  main  line 
and  adapted  to  railroad  use.  Pere 
Marquette  R.  R.  v.  Graham,  136  Mich. 
444  (1904).  Although  the  vendor  or 
mortgagor  of  personal  property  is 
left  in  charge  to  sell  property,  this 
is  only  presumptive  and  not  conclu- 
sive evidence  of  fraud.  Preston  v. 
Southwick,  115  N.  Y.  139  (1889). 
See  also  Brackett  v.  Harvey,  91  N.  Y. 
214  (1883).  After-acquired  personal 
property  paid  for  out  of  funds  other 
than  the  proceeds  of  the  bonds  may  not 
be  subject  to  the  mortgage.  Re  Niag- 
ara, etc.  Co.,  202  Fed.  Rep.  298  (1913). 
The  after-acquired  property  clause  in 
a  railroad  mortgage  was  applied  in 
Lang  V.  Choctaw,  etc.  R.  R.,  198  Fed. 
Rep.  38  (1912).  A  chattel  mortgage 
by  a  ship-building  company  on  its 
ship-building  materials  with  permis- 
sion to  use  and  replace  the  same  is 
void.  In  re  Marine,  etc.  Co.,  135 
Fed.  Rep.  921  (1905).  See  §852, 
supra,  on  this  subject.  A  mortgage 
covering  after-acquired  property 
attaches  to  land  thereafter  acquired 
and  is  prior  in  right  to  a  mechanic's 
lien  filed  subsequently.  United  States, 
etc.  Co.,  V.  Eastern  Iron  Co.,  120  N.  Y. 
App.  Div.  679  (1907) ;  aff'd,  195  N.  Y. 
589.  A  mortgage  covering  property 
to  be  acquired  for  railroad  purposes 
does  not  cover  land  in  which  the  rail- 
road has  an  undivided  half  interest, 
because  the  railroad  could  not  use  for 
railroad  purposes  an  undi\'ided  half 
interest.  Chicago,  etc.  Rv.  v.  Tice, 
232  111.  232  (1908).  A  street  railway 
mortgage  covering  after-acquired  prop- 
erty covers  steel  rails,  even  though 
they  have  not  been  actually  laid  when 
a  receiver  takes  possession.  Chalmers 
V.  Littlefield,  103  Me.  271  (1907). 
An  equitable  assignment  does  not  exist 
if  the  assignor  has  any  control  over  the 
fund,  any  power  to  collect,  or  any 
power  of  revocation.  An  agreement 
to  pay  is  not  an  equitable  assignment. 
Christmas  v.  Russell,  14  Wall.  69  (1871). 


Where  the  company,  upon  the  com- 
pletion of  its  road,  is  to  become 
entitled  to  transferable  "certificates" 
or  "land  warrants"  or  "scrip"  from 
the  state  entitling  the  company  to 
sixteen  sections  of  land  for  every 
mile  of  road  built,  and  the  company, 
before  any  road  is  built,  gives  a  mort- 
gage on  twelve  out  of  every  sixteen 
certificates,  a  bona  fide  purchaser  of 
the  certificates  from  the  company  is 
protected,  even  though  he  has  pur- 
chased more  than  the  extra  four  cer- 
tificates for  each  mile.  Campbell  v. 
Texas,  etc.  R.  R.,  2  Woods,  263  (1872) ; 
s.  c,  4  Fed.  Cas.  1188.  Where  the 
mortgage  is  given  a  date  prior  to  the 
actual  date  when  it  is  authorized  and 
executed,  it  is  a  mortgage  from  the 
first-named  date  as  between  mortgagor 
and  mortgagee  and  will  cover  property 
acquired  in  the  meantime  if  it  contains 
the  after-acquired-property  clause. 
Guaranty  T.  Co.  v.  Atlantic,  etc.  R.  R., 
138  Fed.  Rep.  517  (1905).  A  cattle- 
company  mortgage  may  cover  sub- 
sequently acquired  property.  Frank 
V.  Hicks,  4  Wyo.  502  (1894).  A  gas 
company's  mortgage  may  cover  coal. 
Hunt  V.  Memphis  Gaslight  Co.,  95 
Tenn.  136  (1895).  A  gas  company's 
mortgage  may  cover  after-acquired 
property,  and  attaches  to  tools  and  new 
material  as  fast  as  purchased.  New 
York  Security,  etc.  Co.  v.  Saratoga 
Gas,  etc.  Co.,  88  Hun,  569  (1895); 
afl^'d,  157  N.  Y.  689.  In  order  to 
have  the  after-acquired-property  clause 
take  effect,  the  mortgagee  must  take 
physical  possession  of  the  property 
if  chattels,  and  if  a  chose  in  action, 
must  institute  suit  to  subject  it  to  the 
lien.  Medina,  etc.  Co.  v.  Bufi'alo,  etc. 
Co.,  119  N.  Y.  App.  Div.  245  (1907)  ; 
aff'd,  193  N.  Y.  92.  A  mortgage  on 
after-acquired  property  is  good  if  the 
mortgagee  takes  possession  before  the 
rights  of  third  persons  intervene. 
Allen  r.  Windham  Co.,  87  Fed.  Rep. 
786  (1898). 

In  Philadelphia,  etc.  R.  R.  v.  Woelp- 
per,  64  Pa.  St.  366  (1870),  the  court 
held  that  a  mortgage  on  property, 
etc.,  "  now  held  or  hereafter  to  be 
acquired,"  covered  after-acquired  roll- 
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and  material,  nor  to  property  not  then  in  existence,  excepting  as  be- 


ing-stock, furniture,  tools,  and  mate- 
rials for  support  and  repair  of  the 
road.  Office  furniture  is  covered  by 
the  after-acquired-property  clause, 
and  execution  may  be  enjoined  where 
the  security  is  inadequate.  Ludlow 
V.  Hurd,  1  Disney  (Ohio),  552  (1857). 
A  mortgage  covering  property  subse- 
quently acquired  by  the  company 
covers  switches  purchased  by  and 
dehvered  to  the  company,  even  though 
they  are  sold  by  the  company  before 
they  are  put  into  use.  Little  Rock, 
etc.  Ry.  V.  Page,  35  Ark.  304  (1880). 
A  mortgage  covering  "present  and 
future  to  be  acquired  property"  cov- 
ers cast-oflf  iron,  etc.,  as  against  judg- 
ment creditors,  although  under  another 
clause  of  the  mortgage  they  may  be 
sold  by  the  company.  If  the  property 
is  insufficient  to  pay  the  mortgage 
debt,  the  sheriff  is  liable  nominally 
only  for  failure  to  sell  on  execution, 
inasmuch  as  such  sale  would  have  had 
to  be  subject  to  the  mortgage.  Coop- 
ers V.  Wolf,  15  OhiD  St.  523  (1864). 
Cf.  Union  T.  Co.  v.  Morrison,  125 
U.  S.  609  (1888),  as  to  worn-out  or 
discarded  rolling-stock.  As  against 
a  mortgage  covering  after-acquired 
property,  an  execution  on  old  or  new 
rails  and  chairs  is  not  good,  though 
they  are  not  yet  attached  to  the  road. 
Covey  V.  Pittsburg,  etc.  R.  R.,  3 
Phila.  173  (1858).  Where  the  trus- 
tee has  not  taken  and  does  not  seek 
to  take  possession  of  the  road,  he 
cannot  replevy  wood  which  has  been 
levied  on  by  creditors  of  the  company. 
He  must  take  possession  of  the  whole 
road  and  propertv  or  none.  Coe  t'. 
Peacock,  14  Ohio  St.  187  (1863).  The 
mortgage  has  priority  over  a  subse- 
quent mortgage  specifically  on  rents 
and  profits.  Thompson  v.  White, 
etc.  R.  R.,  132  U.  S.  68  (1889).  A  rail- 
road mortgage  may  cover  future  prop- 
erty of  the  company.  A  subsequent 
mortgage  is  subordinate  thereto.  Pen- 
nock  V.  Coe,  23  How.  117  (1859); 
Whitney  r.  N.  Y.  etc.  R.  R.,  32  Hun, 
164  (1884),  where  stocks,  etc.,  were 
involved.  The  clause  covering  after- 
acquired  property  makes  the  mort- 
gage "a  lien  upon  all   property  sub- 


sequently acquired  by  it  [company] 
which  comes  within  the  description  in 
the  mortgage."  It  covers  property  of 
which  the  company  acquires  either 
the  legal  or  equitable  title.  Central 
T.  Co.  V.  Kneeland,  138  U.  S.  414 
(1891).  After-acquired  property  may 
be  covered  by  the  mortgage.  Brady 
V.  Johnson,  75  Md.  445  (1893) ;  Stev- 
ens V.  Watson,  4  Abb.  App.  Dec.  302 
(1865) ;  Benjamin  v.  Elmira,  etc.  R.  R., 
49  Barb.  441  (1867) ;  aflf'd,  54  N.  Y. 
675  (1873) ;  Boston,  etc.  Co.  v.  Bank- 
ers', etc.  Tel.  Co.,  36  Fed.  Rep.  288 
(1888).  After-acquired  property  may 
be  included  in  a  telegraph  mortgage. 
United  Lines  Tel.  Co.  v.  Boston,  etc. 
Co.,  147  U.  S.  431  (1893).  Power 
to  mortgage  gives  power  to  mortgage 
subsequently  acquired  property.  Phil- 
adelphia, etc.  R.  R.  V.  Woelpper, 
64  Pa.  St.  366  (1870).  A  mortgage 
may  be  made  to  cover  "future  to  be 
acquired  property."  It  will  take  pre- 
cedence over  executions.  Butler  v. 
Rahm,  46  Md.  541  (1877).  That  the 
mortgage  is  legal,  see  also  Jessup  v. 
Bridge,  11  Iowa,  572  (1861);  White- 
head V.  Vineyard,  50  Mo.  30  (1872). 
A  chattel  mortgage  in  Connecticut 
cannot  cover  after-acquired  personal 
property  unless  actual  possession  is 
taken  of  said  property.  American, 
etc.  Co.  V.  Worcester,  etc.  Co.,  100  Fed. 
Rep.  40  (1900).  See  Brainerd  v.  Peck, 
34  Vt.  496  (1861);  and  for  the  law 
under  the  Louisiana  code,  State  v. 
Mexican  Gulf  R.  R.,  3  Rob.  (La.)  513 
(1843).  In  Louisiana,  by  statute,  a 
mortgage  cannot  cover  after-acquired 
property  except  such  property  as 
becomes  part  of  the  mortgaged  line. 
A  subsequent  government  land-grant  is 
not  covered  by  it.  New  Orleans,  etc. 
Ry.  V.  Union  T.  Co.,  41  Fed.  Rep.  717 
(1890).  But  compare  New  Orleans 
Pac.  Ry.  V.  Parker,  143  U.  S.  42 
(1892);  also  Bell  i-.  Chicago,  etc. 
R.  R.,  34  La.  Ann.  785  (1882). 

A  mortgage  covering  personal  prop- 
erty subsequently  acquired  does  not 
cover  fuel,  office  furniture,  materials 
for  light,  etc.,  until  actual  possession 
is  taken  or  the  mortgage  is  filed  as  a 
chattel     mortgage     with     a     detailed 
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tween  the  mortgagor  and  mortgagee.^  The  EngUsh  statute  making 
English  debentures  a  floating  charge  on  a  shifting  property  of  the  cor- 
poration does  not  apply  to  land  in  the  United  States  as  against  a  hona 
fide  mortgagee  of  such  land.^  Whether  a  chattel  mortgage  may  in- 
clude after-acquired  property  is  a  local  and  not  a  federal  question.^ 
The  rule  that  a  mortgage  may  cover  after-acquired  property  applies 
only  to  a  quasi-public  corporation.^ 

If  the  mortgage  does  not  expressly  cover  subsequently  acquired 
property  it  does  not  attach  thereto  except  as  such  property  becomes  a 
fixture  of  the  property  actually  mortgaged.^  Hence,  a  levy  of  execution 
prior  to  the  appointment  of  a  receiver  has  a  prior  claim  on  the  assets 
levied  upon.^  A  mortgage  on  a  railroad,  executed  prior  to  the  comple- 
tion of  the  road,  covers  it,  although  the  route  differs  from  that  which 


description  of  the  personal  property,  as 
required  by  statute.  Hunt  v.  Bullock, 
23  111.  320  (1860).  In  Mississippi 
Valley  Co.  v.  Chicago,  etc.  R.  R.,  58 
Miss.  896  (1881),  the  court  said  that  a 
mortgage  of  "all  property"  now  owned 
is  valid,  but  a  mortgage  of  "all  prop- 
erty" hereafter  acquired  is  void  for 
uncertainty.  In  New  York  it  is  held 
that  a  mortgage  covering  after-ac- 
quired property  does  not  cover  after- 
acquired  personal  property  as  against 
the  sheriff  in  possession  on  an  execu- 
tion before  foreclosure  is  commenced. 
Farmers'  L.  &  T.  Co.  v.  Long  Beach, 
etc.  Co.,  27  Hun,  89  (1882).  As  to 
rails  not  yet  laid,  see  Weetjen  v.  St. 
Paul,  etc.  R.  R.,  4  Hun,  529  (1875). 
By  express  contract  the  wires  of  a 
telegraph  line  may  be  considered  as 
personalty  and  as  not  subject  to  a 
mortgage.  Western  Union  Tel.  Co. 
V.  Burlington,  etc.  R.  R.,  11  Fed.  Rep. 
1  (1882). 

1  Zartman  v.  First,  etc.  Bank,  189 
N.  Y.  267  (1907). 

2  Pearson  v.  Harris,  200  Fed.  Rep. 
10  (1912). 

'  Thompson  v.  Fairbanks,  196  U.  S. 
516  (1905). 

*  In  re  Adamant  Plaster  Co.,  137 
Fed.  Rep.  251  (1905).  A  mortgage 
given  by  a  quarry  company  to  cover 
future-acquired  property  is  good 
against  the  general  creditors.  Re 
Medina,  etc.  Co.,  179  Fed.  Rep.  929 
(1910);  s.  c,  182  Fed.  Rep.  508.  Stat- 
utory power  to  mortgage  does  not 
enable   a  manufacturing  company   to 


mortgage  raw  material  and  finished 
products  to  be  bought  and  made  in  the 
future.  Re  Wunderly  Co.,  192  Fed. 
Rep.  417  (1911). 

*  Da\idson  v.  Westchester,  etc.  Co., 
99  N.  Y.  558  (1885).  Cf.  Pierce  v. 
Emery,  32  N.  H.  484  (1856),  holding 
that  railroad  iron  was  covered  as  an 
accession.  See  also  Shamokin  Valley 
R.  R.  V.  Livermore,  47  Pa.  St.  469 
(1864);  Phillips  v.  Winslow,  18  B. 
Mon.  (Ky.)  431  (1857).  A  mortgage 
does  not  cover  future-acquired  prop- 
erty, unless  clearh"^  so  stated.  Max- 
well V.  Wilmington,  etc.  Co.,  77  Fed. 
Rep.  938  (1896). 

^  Van  Steenberg  v.  Parsil,  etc.  Co., 
34  Atl.  Rep.  135  (N.  J.  1896).  An 
attachment  prior  to  a  receivership  has 
priority  over  the  receiver's  rights. 
Kittredge  v.  Osgood,  161  Mass.  384 
(1894).  An  attachment  levied  before 
a  receiver  is  appoijited  takes  title 
prior  to  that  of  the  receiver.  Arnold 
V.  Weimer,  40  Neb.  216  (1894).  A 
person  attaching  corporate  assets 
before  a  receiver  is  appointed  is  not 
entitled  to  pay  for  his  whole  claim 
out  of  the  receiver's  funds,  unless 
the  property  attached  amounts  to 
that  much.  Glines  v.  Order  of  Iron 
Hall,  21  N.  Y.  Supp.  736  (1893).  A 
sale  by  the  sheriff  on  an  execution 
is  not  good  if  made  after  a  re- 
ceiver has  been  appointed.  The 
sale  should  be  by  the  receiver.  Ellis 
V.  Vernon,  etc.  Co.,  4  Tex.  Civ.  App. 
66  (1893). 
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was  originally  laid  out.^  Where  a  railroad  has  a  right  of  way,  any  rail- 
road built  thereon  by  a  contractor  is  subject  to  a  prior  mortgage  of 
the  railroad  containing  the  after-acquired-property  clause.^  The 
after-acquired  property  clause  of  a  water-works  company  applies  to 
land  thereafter  acquired  and  if  the  company  then  contracts  for  the 
erection  of  a  standpipe  on  such  land,  the  party  erecting  the  standpipe 
cannot  as  against  the  mortgagee  remove  it,  even  if  the  price  is  not 
paid  and  his  contract  provides  he  may  remove  it.^  And  where  a  cor- 
poration, after  giving  a  mortgage  covering  existing  and  after-acquired 
property,  which  was  duly  recorded,  placed  poles  and  wires  belonging 
to  it  on  the  land  of  another  by  agreement  with  him,  the  mortgage  is  a 
lien  prior  to  any  claim  of  the  landowner.^  A  provision  in  a  mortgage 
that  it  shall  cover  subsequently-acquired  property  will  subject  to  the 
mortgage  new  branch  lines,  additions,  and  extensions  of  the  railroad ; 
also  new  roads  built  and  other  lines  of  railroad  purchased  by  the  mort- 
gagor corporation,  and  also  depots  and  terminals.^    A  mortgage  on 


^  Meyer  v.  Johnston,  53  Ala.  237, 
331  (1875);  ElweU  v.  Grand  St.  etc. 
R.  R.,  67  Barb.  83  (1874).  In  Willink 
V.  Morris  Canal,  etc.  Co.,  4  N.  J.  Eq. 
377  (1843),  the  court  held  that  a  mort- 
gage on  a  canal,  the  route  of  which 
had  been  laid  out,  but  the  land  not 
yet  fully  acquired,  covered  land  and 
property  subsequently  acquired  and 
used  for  the  canal,  although  the  mort- 
gage did  not  expressly  cover  property 
subsequently    acquired. 

^  Harris  v.  Youngstown  Bridge  Co., 
90  Fed.  Rep.  322  (1898). 

3  Tippett,  etc.  v.  Barham,  180  Fed. 
Rep.  76  (1910). 

^  Monmouth  County,  etc.  Co.  v. 
Central  R.  R.  etc.,  54  Atl.  Rep.  140 
(N.  J.   1903). 

^  A  mortgage  covers  the  depot, 
termini,  etc.,  as  well  as  the  track 
between  the  termini.  A  terminal 
mortgage,  subsequent  in  time,  is  sub- 
ject to  it.  Where  the  railroad  fur- 
nishes the  money  to  a  "dummy"  to 
purchase  property,  its  mortgage 
attaches  to  that  property.  The  scheme 
in  this  instance  to  place  the  terminal 
mortgage  ahead  of  the  prior  general 
mortgage  failed.  Central  T.  Co.  v. 
Kneeland,  138  U.  S.  414  (1891). 
A  mortgage  covering  after-acquired 
property  covers  the  subsequently  con- 
structed railroad  as  fast  as  work  is 
put   upon   it.     Though   a    subsequent 


mortgagee  furnishes  the  money  that 
builds  the  latter  part  of  the  railroad, 
yet  the  prior  mortgagee  ha§  a  first 
lien.  Galveston  R.  R.  v.  Cowdrey, 
11  Wall.  459  (1870).  A  mortgage 
which  covers  after-acquired  property 
covers  a  railroad  which  is  subse- 
quently purchased  by  the  mortgagor, 
and  which  is  used  as  a  part  of  its 
charter  route.  Branch  v.  Jessup,  106 
U.  S.  468,  485  (1882).  It  is  a  question 
whether  a  mortgage  covering  after-ac- 
quired property  attaches  to  a  railroad 
subsequently  acquired  without  the  con- 
sent of  the  stockholders  as  required 
by  the  charter.  Hodder  v.  Kentucky, 
etc.  Ry.,  7  Fed.  Rep.  793  (1881).  In 
Alexandria,  etc.  Ry.  v.  Graham,  31 
Gratt.  (Va.)  769  (1879),  the  court 
held  that  a  mortgage  covering  all 
property,  real  and  personal,  "acquired, 
or  which  may  be  acquired,  constructed 
or  to  be  constructed,  of  every  species, 
nature,  and  kind  whatsoever,"  did  not 
cover  an  extension  built  under  the 
charter  as  amended.  A  subsequently 
constructed  branch  line  is  covered 
by  the  mortgage,  even  as  against  the 
contractor  who  built  it.  Sej'mour  v. 
Canandaigua,  etc.  R.  R.,  25  Barb. 
284  (1857).  A  branch  line  constructed 
under  a  different  charter  and  with 
different  stockholders  is  not  covered. 
Meyer  v.  Johnston,  53  Ala.  237,  331 
(1875).     A    mortgage   covering   after- 
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after-acquired  property  covers  property  acquired  by  a  consolidated 
company  that  is  organized  subsequently  to  the  mortgage.^  But  as  be- 
tween a  mortgage  of  a  consolidated  company  and  a  mortgage  of  one 
of  the  constituent  companies,  both  mortgages  having  an  after-acquired- 
property  clause,  the  mortgage  of  the  latter  does  not  attach  to  property 
acquired  after  the  consolidation. ^  A  mortgage  of  a  gas  company  cover- 
ing improvements  and  additions  covers  additions  and  franchises  ob- 
tained from  the  city.^  A  mortgage  covering  after-acquired  property 
covers  an  extension  of  a  street  railway.^  A  steam  plant  and  motive 
power  of  a  street  railway  is  covered  by  a  prior  mortgage  covering  after- 
acquired  property,  even  though  the  vendor  of  the  plant  stipulated  that 
title  should  not  pass  until  full  payment.^  A  right  of  way  subsequently 
acquired  is  also  covered  by  the  mortgage.^  A  mortgage  of  a  water- 
works   company    covering    extensions,    additions    and    after-acquired 


acquired  real  estate  of  a  railroad  "and 
other  appurtenances  thereto  belong- 
ing" covers  a  hotel  erected  by  the  com- 
pany adjacent  to  the  depot.  Omaha, 
etc.  Ry.  V.  Wabash,  etc.  Ry.,  108  Mo. 
298  ( 1892) .  A  street-railway  mortgage 
covering  subsequently  acquired  prop- 
erty "for  use  or  adapted  to  use"  of  the 
company  covers  pavilion  grounds  used 
in  connection  with  the  railway  at  its 
terminus.  California,  etc.  Co.  v. 
Pauly,  111  Cal.  122  (1896). 

1  Compton  r.  Jesup,  68  Fed.  Rep. 
263  (1895) ;  aff'd,  167  U.  S.  1  (1897) ; 
Meyer  ;;.  Johnston,  53  Ala.  237  (1875). 
A  judgment  that  the  after-acquired- 
property  clause  applies  to  a  consoli- 
dated companj^  into  which  the  mort- 
gagor is  merged  cannot  be  attacked 
collaterally.  The  remedy  of  a  stock- 
holder attacking  the  judgment  is  to 
intervene  or  after  judgment  to  vacate 
it  and  be  allowed  to  defend.  Drake 
V.  New  York,  etc.  Co.,  36  N.  Y.  App. 
Div.  275  (1899).  A  mortgage  on  a 
railroad  applies,  even  after  consolida- 
tion with  another  railroad,  to  new 
equipment  to  replace  old  equipment. 
National  Bank,  etc.  v.  Wilmington, 
etc.  Ry.,  81  Atl.  Rep.  70  (Del.  1911). 

2  New  York,  etc.  T.  Co.  r.  Louisville, 
etc.  R.  R.,  102  Fed.  Rep.  382  (1900). 
A  stockholder's  suit  to  vacate  a  fore- 
closure decree  seven  years  after  it 
was  entered  and  three  years  after  a 
decision  that  he  was  entitled  to  make 
the  application,   the   property   in   the 


meantime  having  passed  into  bo7ia 
fide  hands,  is  too  late,  his  claim  being 
that  he  was  a  stockholder  in  a  com- 
pany that  was  consolidated  with 
another  company,  and  that  the  prop- 
erty of  his  corporation  was  sold  on  the 
foreclosure  of  a  mortgage  of  the  lat- 
ter, which  mortgage  was  e.xecuted  prior 
to  the  consolidation.  Atlantic  Trust 
Co.  V.  New  York,  etc.  Co.,  75  N.  Y. 
App.  Div.  354  (1902). 

3  Lewis  V.  Weidenfeld,  114  Mich. 
581  (1897). 

*  Front,  etc.  Ry.  v.  Drake,  84  Fed. 
Rep.  257  (1897). 

5  Phoenix,  etc.  Co.  v.  N.  Y.  S.  &  T. 
Co.,  83  Fed.  Rep.  757  (1897).  Cf. 
note  1,  p.  3222. 

^  Under  the  clause  in  a  mortgage 
covering  after-acquired  property,  the 
right  of  a  railroad  subsequently 
acquired  from  a  city  to  build  tracks 
on  certain  streets  is  covered  by  the 
mortgage.  Quincy  i;.  Chicago,  etc. 
R.  R.,  94  111.  537  (1880).  A  decree  of 
foreclosure  of  an  irrigation  canal  does 
not  prevent  the  mortgagor  from  sell- 
ing pendente  lite  to  a  party  the  right 
to  construct  another  canal.  The  lat- 
ter is  not  covered  by  the  foreclosure 
of  the  former.  Even  the  clause  that 
after-acquired  property  shall  be  cov- 
ered by  the  mortgage  was  held  not 
to  apply  to  such  a  case  as  this.  Mitch- 
ell V.  Amador,  etc.  Co.,  75  Cal.  464 
(1888). 
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property    covers    a    new    pumping    station    and    a    new    source    of 
supply.^ 

Land  subsequently  acquired  by  the  company  is  covered  by  the 
mortgage,  but  in  regard  to  this  class  of  property  the  courts  will  not 
give  a  liberal  construction  to  general  words  used  in  the  mortgage. 
Hence,  if  the  mortgage  refers  to  property  used  for  railroad  purposes, 
land  not  so  used  is  not  covered.  And  in  general  the  court  will  not  sub- 
ject outside  lands  or  personal  property  to  the  mortgage  unless  the  terms 
of  the  mortgage  clearly  cover  them.-  A  railroad  mortgage  covering 
after-acquired  property  convenient  or  necessary  for  the  purposes  of  the 
railroad  covers  land  under  water  acquired  in  connection  with  hotel 
grounds  which  the  railroad  owns  to  entertain  the  public.^  A  lease  of  a 
railroad  to  the  mortgagor  railroad  after  the  mortgage  is  made  comes 
under  this  clause  and  the  mortgagee  may  carry  out  the  lease  or  not, 
as  he  desires.^  The  company's  contract  right  to  purchase  certain 
land  is  covered  by  a  previous  mortgage  on  present  and  subsequently- 
acquired  property.  The  mortgagee  may  complete  the  contract  by  pay- 
ing for  and  taking  the  land.^ 


1  New  England,  etc.  Co.  v.  Farmers', 
etc.   Co.,    136  Fed.   Rep.   521    (1905). 

2  See  §  856,  supra. 

'  People's,  etc.  Co.  v.  Sehenck,  195 
N.  Y.  398  (1909). 

*  Barnard  v.  Norwicli,  etc.  R.  R.,  2 
Fed.  Cas.  840  (1876).  See  also  many 
cases  in  §  874,  injra,  where  the  receiver 
exercised  his  right  to  assume  or  refuse 
to  assume  such  leases.  A  lease  of  a 
railroad  to  another  railroad  company 
is  covered  by  an  after-acquired-prop- 
erty clause  in  a  mortgage  gi^^en  by  the 
latter.  Columbia,  etc.  Trust  Co.  v. 
Kentucky  Union  Ry.,  60  Fed.  Rep. 
794  (1894).  A  mortgage  covering 
after-acquired  property  may  cover  a 
lease  which  the  mortgagor  takes  of 
union  depot  facilities,  and  if  the  pur- 
chaser at  the  foreclosure  sale  contin- 
ues to  use  those  facilities  he  is  liable 
for  the  rent  according  to  the  lease. 
St.  Joseph  U.  D.  Co.  v.  Chicago,  R.  I. 
&  P.  Ry.,  89  Fed.  Rep.  648  (1898). 
A  mortgagee  or  purchaser  at  the  sale 
cannot  enforce  the  covenants  of  a 
lease  made  subsequently  to  the  mort- 
gage, by  which  covenanis  the  lessee 
was  to  make  certain  repairs ;  it  being 
shown  that  the  property  without 
such  repairs  was  as  good  as  it  would 
have  been  if  the  lease   had  not   been 


made.  Grand  Trunk  Ry.  v.  Central 
Vermont  R.  R.,  91  Fed.  Rep.  696 
(1898).  A  mortgagee  is  not  entitled 
to  the  benefit  of  a  lease  made  after 
the  mortgage  unless  the  mortgage  con- 
tains a.  provision  to  that  effect.  Mer- 
chants', etc.  Co.  V.  New  Philadelphia 
G.  Co.,  83  Atl.  Rep.  520  (Del.  1912). 
6  Farmers'  L.  &  T.  Co.  v.  Fisher,  17 
Wis.  114  (1862);  Hamlin  v.  European, 
etc.  Ry.,  72  Me.  83  (1881).  Where  a 
mortage  covers  after-acquired  prop- 
erty it  attaches  to  a  pumping  plant 
thereafter  established,  even  though 
the  title  to  the  pumping  plant  has  not 
passed  by  reason  of  payment  not  hav- 
ing been  made  and  in  seUing  the 
property  as  a  whole  the  court  may 
direct  the  purchase  price  of  the  plant 
to  be  first  paid.  Washington  T.  Co. 
V.  ^lorse  Iron  Works,  187  N.  Y.  307 
(1907).  See  also  cases  in  notes  infra. 
The  after-acquired-property  clause 
attaches  subject  to  all  claims  and 
equities  against  the  property  which 
afterwards  come  within  the  terms  of  the 
mortgage.  So  held  as  regards  rolling- 
stock,  although  the  contract  of  sale 
was  not  recorded  as  required  by  stat- 
ute. Newgass  v.  Atlantic,  etc.  Ry., 
56  Fed.  Rep.  676  (1893). 
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WTiere  there  are  liens  existing  upon  property  at  the  time  when  It  is 
acquired  by  a  corporation,  which  has  given  a  mortgage  on  all  its  present 
and  subsequently-acquired  property,  those  liens  are  prior  in  right  to  the 
lien  of  the  mortgage  of  the  purchasing  company.^  But  where  one  corpo- 
ration is  merely  a  "  dummy  "  of  another  corporation,  a  mortgage  on 
the  property  of  the  main  corporation  may  attach  to  property  of  the 
former,  even  in  priority  to  a  new  mortgage  on  the  property  of  the 
"  dummy."  ^    This  subject,  however,  of  when  and  under  what  cir- 


i"The  future-acquired  property 
clause  of  a  railway  mortgage  attaches 
only  to  such  property  as  the  company 
owns  or  may  thereafter  acquire,  sub- 
ject to  any  liens  under  which  it  comes 
into  possession  of  the  company."  Me- 
Gourkev  v.  Toledo,  etc.  Ry.,  146  U.  S. 
536,  552  (1892) ;  U.  S.  v.  New  Orleans 
R.  R.,  12  Wall.  362  (1870).  The  after- 
acquired-property  clause  attaches  sub- 
ject to  liens,  encumbrances  and  equi- 
ties on  the  property  purchased  by  the 
corporation.  Farmers',  etc.  Co.  t'. 
Denver,  etc.  R.  R.,  126  Fed.  Rep.  46 
(1903).  Any  liens  or  mortgages  which 
are  upon  property  subsequently 
acquired  by  the  company  have  priority 
over  a  mortgage  covering  after-acquired 
propertv.  Williamson  v.  New  Jersey, 
etc.  R.'r.,  29  N.  J.  Eq.  311  (1878), 
aff'g,  on  this  point,  28  N.  J.  Eq.  277 ; 
Rand  v.  Wilmington,  etc.  R.  R.,  11 
Phila.  501  (U.  S.  C.  C,  1876) ;  Branch 
V.  Jesup,  106  U.  S.  468,  486  (1882). 
This  question  has  arisen  often  in 
connection  with,  cars  sold  or  delivered 
conditionally  to  the  company.  Con- 
cerning these  cases  see  §  855,  supra. 
In  regard  to  the  claims  of  contractors, 
see  §  860,  infra.  In  general,  see  also 
Boston,  etc.  Tel.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  36  Fed.  Rep.  288  (1888); 
aff'd  sub  nom.  United  Lines  Tel. 
Co.  V.  Boston,  etc.  Co.,  147  U.  S.  431 ; 
Western  Union  Tel.  Co.  v.  Biirlington, 
etc.  Ry.,  11  Fed.  Rep.  1  (1882); 
WiUink  v.  Morris  Canal,  etc.  Co., 
4  N.  J.  Eq.  377  (1843);  Branch  v. 
Atlantic,  etc.  R.  R.,  3  Woods,  481 
(1879);  s.  c,  4  Fed.  Cas.  12;  Galves- 
ton R.  R.  V.  Cowdrey,  11  Wall.  459 
(1870);  Fox  v.  Seal,  22  Wall.  424 
(1874),  involving  a  contractor's  lien 
for  construction ;  Pierce  v.  Emerj',  32 
N.  H.  484  (1856),  involving  a  govern- 
ment lien  for  duties  upon  rails;  Wil- 


liamson V.  New  Jersey,  etc.  R.  R.,  29 
N.  J.  Eq.  311  (1878),  holding  also  that 
a  vendor  to  a  corporation  may  avoid 
the  sale  for  fraud  as  against  the  cor- 
poration and  purchasers  or  mortga- 
gees, unless  they  be  such  bona  fide  and 
for  a  valuable  consideration.  Ver- 
mont, etc.  R.  R.  V.  Vermont  Cent. 
R.  R.,  34  Vt.  1  (1861),  holding  the 
mortgage  to  be  subject  to  the  com- 
pany's liability  for  rent  on  a  railroad 
leased  to  it.  The  mortgagee  cannot 
object  to  the  validity  of  the  lease.  The 
bonded  debt  of  a  road  consolidated 
with  another  may  take  precedence 
over  a  mortgage  given  by  the  consoli- 
dated road.  Compton  v.  Wabash,  etc. 
Ry.,  45  Ohio  St.  592  (1888).  Stock- 
holders cannot  defeat  a  vendor's  lien 
on  the  ground  that  the  vendor,  before 
they  bought  their  stock,  represented 
that  he  had  no  lien,  where  they  do 
not  set  up  that  defense  in  suit  by 
him  to  establish  his  lien.  Wilson  v. 
Seymour,  76  Fed.  Rep.  678  (1896). 
Where  the  equity  of  redemption  of  a 
mortgaged  property  is  acquired  by  a 
corporation,  the  after-acquired-prop- 
erty clause  of  a  prevaous  mortgage 
applies  to  the  equity  so  purchased,  but 
if  the  proceeds  of  a  subsequent  mort- 
gage given  by  the  corporation  are 
used  to  discharge  such  prior  mortgage 
on  the  property  purchased,  such 
second  mortgage  must  be  repaid  that 
amount  before  the  Mter-acquired- 
property  clause  applies,  it  being  a 
condition  of  the  purchase  that  title 
should  not  pass  until  the  vendor's 
lien  was  paid.  The  same  rule  applies 
to  taxes  paid  from  the  proceeds  of  the 
second  mortgage.  Farmers',  etc.  Co. 
V.  Denver,  etc.  R.  R.,  126  Fed.  Rep.  46 
(1903). 

2  Central  T.   Co.  v.   Kneeland,   138 
U.    S.    414    (1891).     See    also    §317, 
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cumstances  a  court  will  ignore  the  corporate  existence  of  a  "  dummy  " 
corporation  is  considered  elsewhere.^  A  mortgage  attaches  to  land 
purchased  by  the  company,  even  though  the  title  to  the  land  is  conveyed 
to  a  naked  trustee.  A  mortgage  issued  by  the  trustee  on  the  land  is 
subject  to  the  old  mortgages  which  cover  after-acquired  property,  the 
company  having  taken  open  possession  of  the  land  and  having  executed 
the  notes  which  the  trustee's  mortgage  was  given  to  secure.^    Even 


supra.  Where  the  owner  of  all  the 
stock  of  a  water-works  company  organ- 
izes another  company  to  build  a  new 
pumping  station  and  a  new  source  of 
supply,  a  mortgage  of  the  first  company 
covering  extensions,  additions  and 
after-acquired  property  covers  such 
new  pumping  station,  it  appearing 
that  a  portion  of  the  mortgage  bonds 
were  reserved  for  such  extension,  and 
the  physical  facts  were  visible  to  any 
person,  and  the  provision  in  the  mort- 
gage, which  was  also  open  to  public 
notice,  made  it  evident  that  the 
mortgage  necessarily  included  the  new 
pumping  station  and  mains.  New 
England,  etc.  Co.  v.  Farmers',  etc.  Co., 
136  Fed.  Rep.  521  (1905).  Where  a 
mortgage  covers  after-acquired  prop- 
erty and  the  company  does  acquire 
such  property,  and  instead  of  taking 
title  causes  the  title  to  be  transferred 
to  a  new  corporation,  all  the  stock  of 
which  is  thereby  acquired  by  the  mort- 
gagor, such  stock  is  subject  to  the 
mortgage  as  against  anj'  personal 
claim  of  the  trustee  of  the  mortgage, 
even  though  the  trustee  of  the  mort- 
gage has  loaned  money  to  the  mort- 
gagor with  the  stock  pledged  as  col- 
lateral. Guarantv  T.  Co.  v.  Atlantic, 
etc.  R.  R.,  138  Fed.  Rep.  517  (1905), 
rev'g  on  this  point  132  Fed.  Rep.  68. 
Where  the  mortgagor  company  con- 
structs a  branch  road  in  the  name  of 
another  company  and  then  takes  a 
lease  of  the  property,  the  mortgagee 
acquires  the  leasehold  right  by  reason 
of  the  clause  covering  after-acquired 
property.  But  a  contract  made  by 
such  lessor  company  with  another  com- 
pany with  the  consent  of  the  mortgagor 
lessee  company,  by  which  contract  the 
third  company  had  certain  track  priv- 
ileges, is  binding  on  the  mortgagee. 
Coe  V.  Delaware,  etc.  R.  R.,  34  N.  J. 
Eq.    266    (1881).     The   after-acquired 


property  clause  in  a  mortgage  pre- 
viously given  by  a  vendor  corporation 
may  apply  to  property  acquired  by  the 
vendee  where  there  is  an  estoppel  or 
other  equitable  consideration.  Trust 
Co.  of  America  v.  Citv  of  Rhinelander, 
182  Fed.  Rep.  64  (1910). 

1  See  §  663,  supra. 

-  Columbus,  etc.  R.  R.  Appeals 
109  Fed.  Rep.  177  (1901).  In  this 
case  the  court  held,  however,  that 
where  a  railroad  company  wishes 
to  purchase  land,  but,  in  order  to  do 
so,  causes  a  third  person  to  furnish 
the  money  and  take  a  purchase-money 
mortgage,  the  priority  of  his  mortgage 
is  not  affected  by  the  fact  that  a  con- 
struction company  controlled  by  the 
bank  gives  a  note  in  pajTnent  of  the 
moneys  advanced  by  him.  The  mort- 
gage of  an  electric  company  covering 
after-acquired  property  covers  the 
title  to  land  subsequently  acquired, 
even  though  there  was  no  deed  of  the 
land  to  the  corporation.  Monmouth, 
etc.  Co.  V.  AIcKenna,  68  N.  J.  Eq.  160 
(1905). 

In  foreclosing  the  mortgagee  may 
claim  property  which  never  stood  in 
the  name  of  the  mortgagor,  but  stood 
in  the  name  of  an  agent  or  trustee  of 
the  mortgagor.  Metropolitan  Trust 
Co.,  etc.  V.  Columbus,  etc.  R.  R.,  93 
Fed.  Rep.  689  (1899).  Where  a  con- 
struction company  contracts  to  com- 
plete and  deliver  certain  terminals, 
using  the  name  of  the  railroad  com- 
pany to  condemn,  the  contract  recit- 
ing that  such  delivery  is  to  be  subject 
to  a  first  mortgage  on  the  terminal, 
this  terminal  mortgage  is  prior  in 
right  to  a  prior  first  mortgage  of  the 
railroad  company,  even  though  the 
latter  covered  after-acquired  property. 
Harris  v.  Youngstown  Bridge  Co.,  90 
Fed.  Rep.  322  (1898),  the  court,  how- 
ever,  refusing   to   apply   this   rule   to 
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though  a  corporation  has  executed  a  mortgage  containing  the  after- 
acquired-property  clause,  yet  if  subsequently  it  makes  additions  to 
the  property  not  contemplated  when  the  mortgage  was  given,  and  the 
money  for  which  additions  was  furnished  by  a  third  party  under  a 
contract  by  which  the  company,  before  the  conveyance  of  the  property 
to  it,  executed  its  bonds  to  such  third  person  secured  by  mortgage  on 
the  property  so  obtained,  this  latter  mortgage  is  a  prior  lien  over  such 
after-acquired  property.^  The  after-acquired-property  clause  in  a 
railroad  mortgage  covers  equitable  as  well  as  legal  rights,  and  interests 
subsequently  acquired  either  by  or  for  the  railroad  company,  the  mort- 
gagor. Hence  an  uncompleted  right  of  way  is  subject  to  the  mortgage, 
even  though  acquired  by  a  construction  company  which  attempts  to 
convey  it  to  others.^  Where  a  mortgage  covers  after-acquired  property 
and  the  company  thereafter  acquires  nearly  the  entire  capital  stock  of 
another  company,  but  the  president  of  the  former  fraudulently  causes 
such  stock  to  be  transferred  to  himself  as  security  for  an  alleged  debt 
and  thereafter  causes  the  stock  to  be  sold  for  non-payment  of  the  debt 
and  buys  it  in  himself,  the  court  on  a  foreclosure  of  the  mortgage  will 
subject  the  stock  to  the  mortgage.^  Even  though  a  statutory  lien  is  not 
by  the  statute  given  priority  over  a  prior  mortgage,  yet,  where  all  the 
bonds  are  still  held  by  the  promoter,  and  the  mechanic's  lien  should 
equitably  have  priority,  the  court  will  so  decree.^  Where  one  corpora- 
tions owns  all  the  stock  of  another  corporation,  the  property  of  the  lat- 
ter is  not  subject  to  a  mortgage  given  by  the  former,  but  an  independ- 
ent first  mortgage  may  be  given  by  the  latter  company.^  A  purchase- 
money  mortgage  has  priority  over  a  previous  mortgage  given  by  the 
purchasing  company,  even  though  such  previous  mortgage  covered 
after-acquired  property.^     If  the  property  was  fraudulently  acquired, 

ordinances  granted  to  the  railroad  the  mortgage  attaches  to  the  property- 
company  at  the  instance  of  the  con-  in  the  condition  in  which  the  mort- 
struction  company.  gagor  acquires  it  and   subject   to  all 

A  mortgage  covering  after-acquired  liens   and   equities   against   it   arising 

property    of    an    irrigation    company  from   the   act  of  purchase  or  acquisi- 

does   not   cover   property   of   another  tion. 

company    subsequently    organized    by  -  Wade  v.  Chicago,  etc.  R.  R.,  149 

parties  interested  in  the  first  company,  U.  S.  327  (1893). 

even  though  the  second  company  used  '  Williamson  v.  N.  J.  Southern  R.  R., 

the    property    of    the    first    company.  26  N.  J.  Eq.  398   (1875);    s.   c,   on 

Farm,  etc.  Co.  v.  Alta,  etc.  Co.,  28  Colo,  appeal,  29  N.  J.  Eq.  311. 

408  (1901).  ^  Kilpatrick    v.    Kansas    City,    etc. 

1  Harris  ;;.  Youngstown  Bridge  Co.,  R.  R.,  38  Neb.  620  (1894). 

90  Fed.  Rep.  322  (1898),  the  property  »  Central  T.  Co.  v.    Kneeland,    138 

involved  herein  being  additional  ter-  U.    S.    414    (1891).     See    also    §  317, 

minals,  the  court  saying  that  a  mort-  supra. 

gagee  taking  property  under  the  after-  ^  U.  S.  v.  New  Orleans  R.   R.,   12 

acquired-property  clause,  is  not  a  pur-  Wall.   362    (1870).     A  raikoad   mort- 

chaser  for  value,   and  moreover  that  gage  covering  after-acquired  property 
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the  vendor  may  rescind,  even  as  against  such  a  mortgagee.^  Even 
though  a  mortgage  is  partly  a  purchase-money  mortgage  in  that  some 
of  the  bonds  are  issued  in  payment  for  a  railroad  which  comes  under 
the  mortgage,  yet  the  holders  of  such  bonds  are  not  entitled  to  priority 
over  the  other  bonds.'  The  questions  of  when  and  to  what  extent  a 
mortgage  covering  after-acquired  property  attaches  to  rolling-stock, 
personal  property,  income,  etc.,  are  considered  elsewhere.^  A  trustee 
of  a  corporate  mortgage  and  the  bondholders  are  bound  by  a  change, 
in  the  grant  from  the  city  to  a  street  railway  company,  involving  the 
fare  to  be  charged,  where  the  mortgage  covered  after-acquired  property 
and  some  property  was  acquired  after  such  change  and  was  included 
in  the  foreclosure  sale.^ 

§  858.  Creditors  of  a  railroad  corporation  are  not  allowed  to 
levy  an  attachment  or  execution  upon  the  railroad  or  parts  of  it, 
even  subject  to  the  mortgage.  —  This  rule  is  due  to  public  policy.  A 
railroad  is  valuable  to  the  public  when  it  is  operated  as  a  whole.  It 
would  lose  this  value  if  it  were  divided  into  many  parts,  as  it  would 


does  not,  in  regard  to  land  purchased 
by  the  company,  give  a  lien  prior  in 
right  to  the  vendor's  purchase-money 
mortgage  or  lien.  The  latter  has 
priority.  As  to  after-acquired  prop- 
erty the  general  mortgagee  is  not  a 
purchaser  for  value.  The  purchaser 
at  a  foreclosure  sale  takes  subject  to 
such  purchase-money  lien.  The  fact 
that  the  suit  therefor  in  the  state 
court  was  abandoned,  and  proceedings 
taken  in  the  federal  court,  is  no 
waiver.  Loomis  v.  Davenport,  etc. 
R.  R.,  17  Fed.  Rep.  301  (1882).  A 
mortgage  covering  after-acquired  prop- 
erty does  not  take  precedence  over  a 
purchase-money  chattel  mortgage,  al- 
though the  latter  is  not  recorded  as 
required  by  statute.  Frank  v.  Den- 
ver, etc.  Ry.,  23  Fed.  Rep.  123  (1885). 
In  Pierce  v.  St.  Paul,  etc.  R.  R.,  24 
Wis.  551  (1869),  the  court  held  that  a 
grantor  of  a  road-bed  to  the  mort- 
gagor could  not  set  up  a  vendor's  lien 
for  purchase-money  as  against  bona 
fide  purchasers  at  foreclosure  sale, 
where  he  did  not  inter\'ene  in  the 
foreclosure  suit.  The  clause  in  the 
mortgage  covering  subsequently  ac- 
quired property  took  precedence.  In 
Taylor  v.  Burlington,  etc.  Ry.,  23  Fed. 
Cas.  737  (1877),  the  court  held  that 
a  mortgage  covering  after-acquired 
property     attached     to     rolling-stock 


ahead  of  an  unwritten  and  unrecorded 
contract  by  which  the  vendor  was  to 
retain  title  until  he  was  paid,  such  a 
contract  being  void  under  the  statutes 
of  Iowa.  See  also  Fisk  v.  Potter,  2 
Abb.  App.  Dec.  138  (1865),  where 
an  agent  of  a  corporation  who  had 
sold  land  to  it  was  held  to  have 
waived  his  vendor's  lien  as  against 
prior  mortgagees.  A  purchase-money 
mortgage  is  good  against  a  consolida- 
tion into  which  the  purchasing  com- 
pany has  been  merged.  Western,  etc. 
R.  R.  V.  Drew,  3  Woods,  691  (1879) ; 
8.  c,  29  Fed.  Cas.  744.  A  vendor's 
hen  does  not  apply  to  land  sold  to  a 
corporation  and  partly  paid  for  by 
mortgage  bonds.  Welch  v.  Farmers', 
etc.  Co.,  165  Fed.  Rep.  561  (1908). 

1  Where  rolling-stock  is  acquired  by 
fraudulent  representations  as  to  the 
bonds  which  are  issued  in  payment 
therefor,  the  vendor  vaay  rescind,  and 
his  rights  are  superior  to  those  of 
a  mortgage  covering  after-acquired 
property.  Williamson  v.  New  Jersey, 
etc.  R.  R.,  29  N.  J.  Eq.  311  (1878), 
aff'g,  on  this  point,  28  N.  J.  Eq.  277. 

2  Murray  v.  Farm\'iUe,  etc.  R.  R., 
101  Va.  262  (1903). 

3  See  §§  852,  854,  supra. 

*  Public  Service  Com.  v.  West- 
chester St.  R.  R.,  206  N.  Y.  209 
(1912). 
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be,  if  it  could  be  levied  upon  in  portions  under  executions  or  attach- 
ments. Moreover,  even  if  the  execution  were  levied  upon  the  whole, 
the  question  would  arise  as  to  who  should  operate  the  road  after  the 
levy  and  before  the  sale.  Public  policy  requires  that  railroads  should 
not  be  subject  to  executions.  The  creditors  of  the  corporation,  after 
judgment  and  execution  returned  unsatisfied,  should  be  required  to 
file  a  bill  in  equity  for  sequestration,  if  they  desire  to  have  the  railroad 
or  the  equity  of  redemption  sold.^ 

In  some  states,  however,  a  contrary  view  of  the  law  is  taken,  and 
in  still  other  states  the  statutes  provide  that  a  railroad  or  the  com- 
pany's equity  of  redemption  therein  may  be  sold  under  levy  of  exe- 
cution.^ 

§  859.  Liens  by  statute,  mechanics'  liens,  and  judgment  liens  as 
affecting  mortgages  and  receivers.  —  The  next  source  of  danger  and 
loss  to  railroad  bondholders  is  the  statutory  lien  law  of  the  state  in 
which  the  railroad  is  situated.  The  fact  that  railroad  bonds  to  the 
full  amount  of  the  value  of  the  railroad  are  generally  issued  in  the 
inception  of  the  enterprise,  and  the  fact  that  these  bonds  are  generally 
issued  at  less  than  par,  has  caused  the  legislatures  to  enact  statutes 
giving  lien  rights  for  labor,  supplies,  construction  work,  and  damages. 

The  ordinary  mechanic's  lien  statute  does  not  apply  to  railroads 
unless  the  statute  expressly  states  that  it  shall, ^  and  the  courts  are  not 
inclined  to  extend  the  application  of  lien  statutes  by  a  liberal  con- 
struction.'* 

1  See  §  899,  infra,  and  §  857,  supra,    sylvania  Steel  Co.  v.  Potts  Lumber  Co., 

2  See  §  899,  infra.  63  Fed.  Rep.  11  (1894).     The  mechan- 
'  Buncombe  County  v.  Tommey,  115    ie's  lien  law  does  not  apply  to  a  water- 

U.  S.  122  (1885).  works  plant.  Chapman  Valve  Mfg.  Co. 
*  Seventh  Nat.  Bank  v.  Shenandoah  v.  Oconto  Water  Co.,  89  Wis.  264 
Iron  Co.,  35  Fed.  Rep.  436  (1887).  A  (1894).  A  statute  making  judgments 
statutory  lien  for  material,  supplies,  a  lien  ahead  of  railroad  mortgages 
and  labor  does  not  give  any  lien  for  does  not  apply  to  street  railways, 
money  loaned  to  pay  for  them.  Stat-  Manhattan  Trust  Co.  v.  Sioux  City,  etc. 
utory  liens  are  not  assignable  at  law.  Ry.,  68  Fed.  Rep.  82  (1895).  A  street 
The  enforcement  of  a  statutory  lien  railway  is  not  a  railroad  within  the 
cannot  be  in  a  court  of  law.  It  must  meaning  of  a  judgment  lien  law  en- 
be  in  a  court  of  equity.  Cairo,  etc.  acted  before  there  were  any  street 
R.  R.  V.  Fackney,  78  111.  116  (1875).  A  railways  in  the  state.  Fidelity  L.  &  T. 
mechanic's  lien  law  applicable  to  rail-  Co.  v.  Douglas,  104  Iowa,  532  (1898). 
roads  applies  to  a  street  railway.  Egan  The  Ohio  mechanic's  lien  law  appli- 
V.  Cheshire,  etc.  Ry.,  78  Conn.  291  cable  to  railroads  is  not  applicable  to  a 
(1905).  The  South  Carolina  mechanic's  street  railway.  Massillon,  etc.  Co.  y. 
lien  law  relative  to  structures  does  not  Cambria,  etc.  Co.,  59  Ohio  St.  179 
apply  to  railroads.  Greenwood,  etc.  (1898).  A  mechanic's  lien  law  appli- 
Ry.  V.  Strang,  77  Fed.  Rep.  498  (1896).  cable  to  raikoads  applies  to  a  street 
The  general  mechanics'  lien  law  of  railroad.  Montgomery  v.  Allen,  107 
Michigan  does  not  apply  to  materials  Ky.  298  (1899). 
used  in  constructing  a  railroad.  Penn- 

3246 


MORTGAGES   AND   CONFLICTING   CLAIMS. 


859. 


Inasmuch  as  the  Hens  now  under  consideration  are  created  entirely 
by  statute,  and  the  statutes  of  each  state  are  different  from  those  of  the 
other  states,  very  few  general  rules  can  be  deduced.  Cases  in  which 
many  of  such  lien  statutes  have  been  construed  are  given  in  the  notes 
below.^ 

1  Coneeraing  liens  on  railroads  by     subcontractor's   lien   in   Illinois   takes 


reason  of  mechanic's  lien  laws,  see  8 
Lawyers'  Rep.  Ann.  700,  note. 

Alabama :  The  Alabama  mechanic's 
lien  statute  authorizing  a  lien  for  an 
"improvement  on  land"  gives  a  lien  on 
coal  cars  and  the  coal  mine  for  coal 
cars  furnished  to  such  mine.  Central 
T.  Co.  V.  Shefaeld,  etc.  Ry.,  42  Fed. 
Rep.  106  (1890). 

Arkansas :  Under  the  Arkansas  stat- 


precedence  over  a  mortgage  given 
after  the  commencement  of  the  work 
but  before  service  of  notice  of  the 
lien.  St.  Louis,  etc.  R.  R.  v.  Kerr,  153 
111.  182  (1894). 

Indiana:  The  laborers'  lien  is  good, 
although  he  worked  for  a  contractor, 
and  the  company  has  paid  the  con- 
tractor in  full.  Indiana,  etc.  R.  R.  v. 
Larrew,  130  Ind.  368  (1892).     See  also. 


ute,  laborers,  etc.  materialmen,  and  as  to  the  Indiana  statute,  Midland  Ry. 
persons  having  claims  for  loss  or  dam-  v.  Wilcox,  122  Ind.  84  (1890).  Concern- 
age,  not  over  a  year  old,  are  prior  in  ing  the  Indiana  lien  law  making  the 
right  to  mortgages,  trusts,  leases,  etc.  lien  good,  even  though  not  yet  filed. 
Central  T.  Co.  v.  St.  Louis,  etc.  Ry.,  41  the  time  given  by  statute  not  having 
Fed.  Rep.  551  (1890).  A  subcontractor  expired,  see  Aurora  Nat.  Bank  v. 
has  no  lien  under  the  Arkansas  stat-  Black,  129  Ind.  595  (1891).  A  con- 
ute.  Tucker  v.  St.  Louis,  etc.  Ry.,  59  tractor  is  not  an  "employee"  entitled 
Ark.  81  (1894).  In  Arkansas  a  pref-  to  a  lien  under  the  Indiana  statute, 
erence  to  salaries  and  wages  is  not  and  contractors  for  the  construction 
assignable.  Richeson  v.  Nat.  Bank  of  of  a  telegraph  company,  like  con- 
Mena,  96  Ark.  594  (1910).  tractors  for  the  construction  of  rail- 
Colorado :  The  Colorado  statute  giv-  roads,  have  no  lien  at  common  law 
ing  citizens  of  that  state,  as  creditors  ahead  of  a  mortgagee.  Vane  v.  New- 
of  a  foreign  corporation,  priority  over  combe,     132    U.    S.    220     (1889).     A 


a  mortgage  of  the  corporation,  is 
strictly  construed.  Brittle,  etc.  Co. 
V.  Rust,  10  Colo.  App.  463  (1897). 

Florida:  A  lien  to  those  who  per- 
form labor  on  a  railroad  includes  con- 
tractors under  the  Florida  law.  Cou- 
per  V.  Gaboury,  69  Fed.  Rep.  7  (1895). 

Georgia :  The  statute  in  Georgia  giv- 
ing a  lien  to  contractors  does  not  pro- 
tect subcontractors.  Cartter  v.  Rome, 
etc.  Co.,  89  Ga.  158  (1892).  A  statute 
that  employees  of  railroads  may  re- 
cover damages  due  to  co-employees 
does  not  apply  to  employees  of  a  re- 
ceiver. Henderson  v.  Walker,  55  Ga. 
481  (1875).  See  also  Sparks  v.  Dunbar, 
102  Ga.  129  (1897) 


laborer  is  entitled  to  his  lien  under 
the  statute,  although  the  contractor 
was  to  take  payment  in  bonds.  It  is 
sufficient  to  file  the  lien  in  one  county. 
A  mortgage  given  before  construction, 
and  for  the  purpose  of  constructing  a 
railroad,  is  second  to  labor  liens  in- 
curred in  the  construction.  Farmers' 
L.  &  T.  Co.  V.  Canada,  etc.  Ry.,  127 
Ind.  250  (1891).  As  to  a  subcon- 
tractor's lien  under  the  Indiana  stat- 
ute, see  Dean  v.  Reynolds.  12  Ind.  App. 
97  (1895).  A  corporation  is  not  a 
person  within  the  meaning  of  the 
mechanic's  lien  law  gi\ing  a  lien  to 
persons  performing  labor.  Ward  v. 
Yarnelle,    173   Ind.   535    (1910).     The 


Illinois :   The  Illinois  statute  giving  filing  of  a  mechanic's  lien  notice  does 

a  lien  on  railroads  renders  a  lien  for  not  waive  a  preference  given  by  a  court 

rails  good.     Such  lien  is  not  waived  of  equity  to  supplies,  etc.   Citizens'  T. 

by  a  special  contract  for  a  lien.     A  Co.  r.  National,  etc.  Co.,  98  N.  E.  Rep. 

subsequent  mortgage  is  subject  to  the  865  (Ind.  1912). 

lien.     Chicago,  etc.   R.    R.  v.    Union,  Iowa :  A  contractor's  lien  on  a  rail- 

ete.    Co.,    109    U.    S.    702    (1884).     A  road  under  the  Iowa  statute  will  be 
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It  is  constitutional  for  the  legislature  to  provide  that  the  claims 
of   certain  employees  and  supply  and  material  men  to  railroad,  min- 

upheld  in  accordance  with  the  Iowa 
decisions.  Brooks  v.  Railwaj'  Co.,  101 
U.  S.  443  (1879) ;  Meyer  v.  Hornby,  101 
XJ.  S.  729  (1879).  As  to  the  Iowa  lien 
on  a  terminal  railroad  and  depot,  see 
Beach  v.  Wakefield,  107  Iowa,  567 
(1898).  A  contractor's  lien  under  the 
Iowa  statute  is  not  waived  by  an 
agreement  of  the  railroad  to  pay  him 
out  of  certain  municipal  subscriptions. 
Meyer  v.  Construction  Co.,  100  U.  S. 
457  (1879).  A  person  entitled  to  a 
statutory  mechanic's  lien  in  Iowa  on  a 
railroad  does  not  waive  his  right  by 
taking  security  therefor,  not  even 
though  the  security  be  bonds  secured 
by  a  mortgage  on  a  part  of  the  rail- 
road. The  purchaser  of  a  railroad  at 
foreclosure  sale  is  not  affected  by  a 
mechanic's  lien  which  is  not  filed  until 
after  the  sale  has  taken  place.  Hale 
V.  Burhngton,  etc.  R.  R.,  13  Fed. 
Rep.  203  (1881).  The  Iowa  statute 
that  a  judgment  for  an  injury  to  per- 
son or  property  shall  be  a  lien  prior 
to  any  mortgage  is  constitutional  as 
regards  mortgages  made  after  the 
statute  was  enacted.  Central  T.  Co. 
V.  Sloan,  65  Iowa,  655  (1885).  Con- 
cerning the  Iowa  mechanic's  lien  law, 
see  also  Taylor  i>.  Burlington,  etc. 
R.  R.,  23  Fed.  Cas.  737  (1877).  As  to 
a  conflict  between  a  landlord's  statu- 
tory lien  for  rent  and  a  mortgage  in 
Iowa,  see  Manhattan  Trust  Co.  v. 
Siou.x  City,  etc.  Ry.,  68  Fed.  Rep.  7 
(1895). 

Kansas:  A  mechanic's  lien  statute 
is  applicable  to  electric-light  compa- 
nies. Badger  Lumber  Co.  v.  Marion, 
etc.  Co.,  48  Kan.  187  (1892).  Where 
live-stock  is  killed  just  before  the  re- 
ceiver is  discharged  and  directed  to 
turn  over  the  property  to  the  corpo- 
ration, the  corporation  is  liable  under 
the  Kansas  statute  making  companies 
liable  where  they  do  not  fence.  Kansas 
Pae.  Ry.  v.  Wood,  24  Kan.  619  (1880). 

Kentucky:  A  lien  for  day  labor  on 
a  Kentucky  railroad  is  given  bj'  the 
act  of  March  27,  1888,  but  not  of 
March  20,  1876.  Where  the  lienor  in- 
tervenes in  the  foreclosure  suit  he 
cannot     obtain     a  personal  judgment 


against  the  company.  Tod  v.  Ken- 
tucky, etc.  Ry.,  52  Fed.  Rep.  241 
(1892).  The  Kentuckj'^  statute  giving 
a  lien  for  labor  and  materials  upon  a 
railroad  does  not  protect  one  who  fur- 
nishes labor  or  materials  under  a  eon- 
tract  \\'ith  a  subcontractor.  Central 
T.  Co.  V.  Richmond,  etc.,  54  Fed.  Rep. 
723  (1892).  Taking  security  does  not 
waive  the  lien.  As  to  a  subcontrac- 
tor's lien  under  the  Kentucky  statute, 
and  its  application  where  payment  by 
the  company  was  to  be  in  bonds  and 
stock,  see  Central  Trust  Co.  v.  Rich- 
mond, etc.  Ry.,  68  Fed.  Rep.  90 
(1895) ;  also  Richmond,  etc.  Constr. 
Co.  I'.  Richmond,  etc.  R.  R.,  68  Fed. 
Rep.  105  (1895).  As  to  the  me- 
chanic's lien  in  Kentucky,  see  Waddy, 
etc.  Co.  V.  Davis,  etc.  Co.,  45  S.  W. 
Rep.  895  (Ky.  1898).  A  contractor 
may  obtain  a  mechanic's  lien,  even 
though  the  proceeds  of  such  mortgage 
bonds  as  have  been  sold  were  paid 
over  to  the  contractor  to  apply  on  his 
contract.  Montgomery  v.  Allen,  107 
Ky.  298  (1899). 

Michigan:  Concerning  the  lien  law 
in  Michigan  giving  a  preference  to 
labor  claims,  see  Re  Clark,  92  Mich. 
351  (1892). 

Minnesota:  A  statutory  preference 
to  servants  and  employees  gives  no 
preference  to  the  secretary.  Wells  v. 
Southern,  etc.  Ry.,  1  Fed.  Rep.  270 
(1880).  See,  in  regard  to  this  point, 
§  215,  supra. 

Mississippi :  In  Mississippi,  by  stat- 
ute, no  mortgage  on  the  income  of  a 
railroad  shall  have  precedence  over 
debts  contracted  in  carrying  on  the 
business.  Farmers'  L.  &  T.  Co.  v. 
Vicksburg,  etc.  R.  R.,  33  Fed.  Rep.  778 
(1888).  As  to  a  contractor's  lien  un- 
der the  Mississippi  statutes,  see  Cen- 
tral T.  Co.  V.  Georgia  Pac.  Ry.,  83 
Fed.  Rep.  386  (1896). 

Missouri:  Illuminating  and  lubri- 
cating oils  are  not  "material"  entitled 
to  a  lien  under  the  Missouri  statute, 
nor  are  they  entitled  to  an  equitable 
lien  prior  to  the  mortgages,  except 
so  far  as  they  were  purchased  after 
the  company  defaulted  in  its  interest. 
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ing,  and  manufacturing  companies  shall  be  liens  prior  in  right  to  any 
mortgage,  sale,  or  conveyance  made  subsequently  to  the  enactment 


Central  T.  Co.  v.  Texas,  etc.  Ry.,  23 
Fed.  Rep.  703  (1885).  In  Central  T. 
Co.  V.  Texas,  etc.  Ry.,  27  Fed.  Rep. 
178  (1886),  the  court  held  that  trucks, 
scales,  etc.,  were  not  included  in  the 
word  "materials"  as  used  in  the  rail- 
road Uen  law  giving  a  lien.  The  court 
said:  "The  word  'material,'  in  the 
railroad  lien  law,  has  no  broader  or 
other  signification  than  in  ordinary 
lien  laws,  and  in  them  it  is  unques- 
tioned that  it  includes  only  those 
things  which  pass  into  permanent 
structure."  There  is  no  equitable  lien 
on  the  personal  property  which  has 
passed  into  the  hands  of  a  receiver 
and  been  sold.  In»Missouri  the  lien 
attaches  if  the  materials  are  fur- 
nished under  an  open  and  current 
account,  if  the  last  item  of  the  ac- 
count accrued  subsequently  to  the 
time  within  which  a  lien  could  be 
filed.  If  a  party  is  entitled  to  a  lien 
on  property  in  the  hands  of  a  re- 
ceiver, he  need  not  take  the  steps  pre- 
scribed by  statute,  but  may  apply  to 
the  court  appointing  the  receiver. 
Central  T.  Co.  v.  Texas,  etc.  Ry.,  23 
Fed.  Rep.  673  (1885).  Where  a  con- 
tractor has  filed  one  Uen  under  the 
Missouri  statute,  he  cannot  file  suc- 
cessive liens  for  the  same  labor  and 
materials.  He  must  abide  by  the  first 
lien.  Battle  v.  McArthur,  49  Fed.  Rep. 
715  (1891).  In  foreclosing  the  lien 
after  the  receiver  is  appointed,  the  re- 
ceiver is  the  only  necessary  defend- 
ant. Central,  etc.  Co.  v.  Chicago,  etc. 
Co.,  54  Fed.  Rep.  598  (Mo.  1893).  In 
regard  to  the  application  of  the  me- 
chanic's lien  law  in  Missouri  to  work 
done  in  installments,  see  Central  Trust 
Co.  V.  Chicago,  etc.  Ry.,  54  Fed.  Rep. 
598  (Mo.  1893).  A  mechanic's  lien 
on  a  railroad  in  Missouri  is  lost  if  it 
is  assigned  before  the  account  is  filed. 
O'Connor  v.  Current  River  R.  R.,  Ill 
Mo.  185  (1892). 

Montana:  A  managing  agent  and 
superintendent  of  trains  who  some- 
times runs  trains,  etc.,  may  have  a 
lien  for  "work  and  labor,"  but  a  time- 
keeper cannot.  Gilchrist  v.  Helena, 
etc.  R.  R.,  58  Fed.  Rep..  708  (1893). 


A  court  of  equity  may  enforce  a  statu- 
tory lien,  even  though  the  statute 
gives  no  remedy.  A  lien  obtained  in 
a  state  court  may,  in  a  proper  case, 
be  enforced  in  a  federal  court.  Gil- 
christ V.  Helena,  etc.  R.  R.,  58  Fed. 
Rep.  708  (1893). 

Nebraska :  The  Nebraska  mechanic's 
lien  law  is  applicable  to  railroads. 
Stewart,  etc.  Co.  v.  Missouri  Pac.  R3\, 
28  Neb.  39  (1889) ;  Reynolds  v.  Man- 
hattan T.  Co.,  83  Fed.  Rep.  593  (1897). 

New  Jersey:  Under  the  New  Jersey 
statute  the  receiver  must  pay  the  rent 
due  from  the  insolvent  companj\  not 
exceeding  one  year's  rent.  Wood  v. 
McCardell,  etc.  Co.,  49  N.  J.  Eq.  433 
(1892).  An  employee's  lien  under 
the  New  Jersey  statute  does  not  take 
precedence  over  a  prior  mortgage, 
Hinkle  v.  Camden,  etc.  Co.,  47  N.  J. 
Eq.  333  (1890);  nor  over  the  other 
liens,  Wright  v.  Wynockie,  etc.  Co., 
48  N.  J.  Eq.  29  (1891). 

New  York:  A  corporation  is  a  "per- 
son" within  the  meaning  of  a  lien 
law  giving  a  lien  to  "persons."  Gas- 
kell  V.  Beard,  58  Hun,  101  (1890). 
Bookkeepers,  superintendents,  and 
foremen  paid  by  the  month  are  not 
employees,  operatives,  and  laborers 
entitled  to  prior  payment  under  the 
New  York  statute.  Re  Stryker,  73 
Hun,  327  (1893) ;  aff'd,  158  N.  Y.  526 
(1899).  As  to  whether  a  mechanic's 
lien  is  assignable,  compare  Ogden  v. 
Ale.xander,  140  N.  Y.  356  (1893). 

North  Carolina:  In  accordance  with 
the  North  Carolina  statute  judgment 
creditors  in  actions  in  tort  are  given 
precedence  over  mortgages  on  the 
property  of  the  corporation.  Guar- 
dian T.  Co.  V.  Fisher,  200  U.  S.  57 
(1906).  The  North  CaroUna  lien  law 
(Battle's  Rev.,  ch.  65)  giving  a  Uen 
on  "any  kind  of  property"  for  labor, 
etc.,  was  held  not  to  sustain  a  lien 
on  a  railroad.  A  mortgage  takes  pre- 
cedence although  made  and  recorded 
after  the  contractor's  debts  were  in- 
curred. Tommey  v.  Spartanburg,  etc. 
R.  R.,  7  Fed,  Rep.  429  (1881).  By 
statute  in  North  Carolina  damages  due 
to  injuries  may  have  precedence  over 
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of  the  statute.     Such  an  act  may  apply  to  corporations  organized 
before  the  act  so  far  as  they  give  mortgages  subsequently  to  the  act. 


the  mortgage.  Finance  Co.  v.  Charles- 
ton, etc.  R.  R.,  61  Fed.  Rep.  369 
(1894),  Priority  of  judgments  for 
torts  under  the  North  Carolina  stat- 
utes. Boston,  etc.  Trust  Co.  v.  Hud- 
son, 68  Fed.  Rep.  758  (1895).  As  to 
the  statutory  pro\dsion  in  North  Caro- 
lina giving  a  prior  hen  to  labor  claims, 
etc.,  see  Traders',  etc.  Bank  v.  Law- 
rence, etc.  Co.,  96  N.  C.  298  (1887). 
Coal  is  material  entitled  to  a  lien 
ahead  of  a  mortgage  under  the  North 
Carolina  statute.  Pocahontas,  etc. 
Co.  V.  Henderson,  etc.  Co.,  118  N.  C. 
232  (1896). 

Ohio :  The  Ohio  statute  gives  no  lien 
upon  a  railroad  for  materials  used  in 
its  construction,  and  the  general  lien 
law  gives  no  lien  for  an  electric-light- 
ing apparatus  on  the  ground  of  its 
being  for  the  erection  of  a  house.  In- 
dustrial, etc.  Co.  V.  Electrical  Supply 
Co.,  58  Fed.  Rep.  732  (1893),  holding 
also  that  where  a  bill  is  filed  to  en- 
force a  statutory  lien  for  the  purpose 
of  enabling  one  of  the  defendants  to 
enjoin  co-defendants  by  a  cross-bill, 
and  the  claim  of  the  complainant  will 
necessarily  result  in  less  than  $2,000, 
the  suit  will  be  dismissed ;  holding 
also  that  the  Ohio  statute  giving  a 
lien  against  railroads  for  labor,  etc., 
does  not  apply  to  a  claim  for  an  elec- 
tric plant  furnished  to  a  hotel.  Under 
the  Ohio  lien  statute  the  contractor  is 
not  liable  to  the  employees  of  the 
subcontractor,  nor  is  the  railroad  com- 
pany liable  to  the  forejnan  of  the 
subcontractor  who  furnishes  supplies, 
but  is  liable  under  the  statutory  lien 
for  work  done.  Ferguson  v.  Despo,  8 
Ind.  App.  523  (1893).  See  also,  on 
the  Ohio  lien  law,  Cleveland,  etc.  Ry. 
V.  Knickerbocker  Trust  Co.,  86  Fed. 
Rep.  73  (1898);  Massillon,  etc.  Co. 
V.  Cambria,  etc.  Co.,  .59  Ohio  St.  179 
(1898). 

Oregon:  The  Oregon  statute  does 
not  give  employees  priority  in  regard 
to  the  corpus.  Securitv,  etc.  Co.  v. 
Goble,  etc.  R.  R.,  44  Oreg.  370  (1904). 
The  lien  law  of  Oregon  on  "struc- 
tures" applies  to  railroads.  Giant  P. 
Co.  V.  Oregon,  etc.  Ry.,  42  Fed.  Rep. 


470  (1890).  Under  the  Oregon  statute 
an  attaching  creditor  of  the  contractor 
takes  precedence  over  a  subcontractor 
who  serves  notice  after  the  attach- 
ment was  le\aed.  Coleman  v.  Ore- 
gonian  R.  R.,  25  Oreg.  286  (1894). 

Pennsylvania:  A  contractor's  and 
workman's  lien,  under  the  Pennsyl- 
vania statute,  against  subsequent 
mortgages  of  a  railroad,  continues  in- 
definitely, irrespective  of  sales,  etc., 
of  the  railroad.  It  is  not  merged  in 
a  judgment  obtained  by  the  lienor. 
Fox  V.  Seal,  22  How,  424  (1874).  In 
Pennsylvania  a  railroad  contractor 
has  a  lien  by  statute  on  the  property. 
Newcastle,  etc.  Ry.  v.  Simpson,  26 
Fed.  Rep.  133  (1886).  A  mechanic's 
lien  cannot  be  levied  on  property  nec- 
essary to  the  operation  of  the  prop- 
erty of  a  quasi-public  corporation. 
Guest  V.  Merion  Water  Co.,  142  Pa. 
St.  610  (1891).  In  Pennsylvania  a 
mechanic's  lien  is  entitled  to  priority 
over  bonds  of  a  private  corporation 
issued  after  the  mechanic's  lien  al- 
though secured  by  a  mortgage  executed 
before.  Re  Clark,  etc.  Co.,  173  Fed. 
Rep.  658  (1909).     Cf.  §  764,  supra. 

South  Dakota:  See  Adams  v.  Grand 
Island,  etc.  Ry.,  10  S.  Dak.  239  (1897). 
Section  3111  of  the  Compiled  Laws, 
imposing  a  liability  on  stockholdera 
for  labor  claims  in  South  Dakota,  has 
been  repealed  by  implication.  Busby 
V.  Riley,  6  S.  Dak.  401  (1894). 

Tennessee:  A  subcontractor's  lien 
under  the  Tennessee  statute  is  good 
only  for  the  amount  due  to  the  con- 
tractor, and  only  after  notice  served 
upon  the  company.  Central  Trust  Co. 
V.  Bridges,  57  Fed.  Rep.  753  (1893). 
Where  a  subcontractor's  lien  is  fraud- 
ulent by  reason  of  collusion  between 
the  contractor  and  the  company,  the 
lien  is  not  good.  Central  "Trust  Co. 
V.  Bridges,  57  Fed.  Rep.  753  (1893). 
In  respect  to  the  Tennessee  statute 
giving  a  lien  for  judgments  for  work 
and  labor  done  and  materials  fur- 
nished in  preference  to  mortgages  or 
liens,  see  Central  Trust  Co.  v.  Bridges, 
57  Fed.  Rep.  753  (1893).  The  Ten- 
nessee  statute   against   liens   prior   to 
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and  bondholders  taking  their  bonds  subsequently  to  the  act  are  bound 
by  the  act.^    Liens  created  by  statute  are  subject  to  prior  mortgages 


labor  and  damage  claims  does  not 
give  such  claims  a  lien  ahead  of  an 
out-and-out  bona  fide  sale  of  the  prop- 
erty. Chattanooga,  etc.  R.  R.  v. 
Evans,  66  Fed.  Rep.  809  (1895).  A 
laborer  may  obtain  a  statutory  lien 
in  Tennessee  on  ore  taken  out  after 
the  mortgage  was  executed.  Galloway 
V.  Blue,  etc.  Co.,  37  S.  W.  Rep.  1016 
(Tenn.  1896).  A  mechanic's  lien  on 
the  plant  of  a  gas  company  may  be 
waived  by  taking  bonds  of  the  com- 
pany as  collateral  security,  where  the 
bonds  recite  that  they  are  a  first  mort- 
gage. Bristol,  etc.  Co.  v.  Bristol  Gas, 
etc.  Co.,  99  Tenn.  371  (1897).  A  claim 
which  under  the  Tennessee  statute  is 
prior  to  a  mortgage  may  be  lost  if 
not  presented  under  a  general  cred- 
itors' bill  which  has  been  filed.  Hill 
V.  Southern  Ry.,  42  S.  W.  Rep.  888 
(Tenn.  1897).  See  also,  in  general, 
Baltimore  T.  &  G.  Co.  v.  Hofstetter, 
85  Fed.  Rep.  75  (1898). 

Texas:  As  to  the  Texas  lien  law 
applicable  to  railroads,  see  St.  Louis, 
etc.  Ry.  ;;.  Mathews,  75  Tex.  92 
(1889).  The  Texas  statute  that  the 
earnings  during  a  receivership  shall  be 
applied  to  the  corporate  debts  free 
from  the  lien  of  the  mortgage  was  ap- 
plied in  First  Nat.  Bank  v.  Campbell 
Co.,  140  S.  W.  Rep.  430  (Tex.  1911). 
A  subcontractor  is  not  a  mechanic, 
laborer,  or  operative.  Krakauer  v. 
Locke,  6  Tex.  Civ.  App.  446  (1894). 
A  laborer  for  a  contractor  who  fur- 
nishes ties  has  no  lien  under  the  Texas 
statute.  St.  Louis,  etc.  Ry.  v.  Lyle, 
6  Tex.  Civ.  App.  753  (1894).  Giles 
V.  Stanton,  24  S.  W.  Rep.  556,  as  to 
a  judgment  being  prior  to  a  mortgage. 


was  reversed  in  86  Tex.  620  (1894). 
As  to  Texas  statutes  giving  judg- 
ments a  priority,  see  Randolph  v. 
Farmers'  L.  &  T.  Co.,  91  Tex.  605 
(1898).  Receiver's  certificates  may 
be  subordinate  to  a  statutory  lien  of 
a  connecting  railroad  for  traffic  bal- 
ances due  on  an  interchange  in  busi- 
ness. International,  etc.  R.  R.  v.  Cool- 
idge,  26  Tex.  Civ.  App.  595  (1901). 
Even  though  a  receiver  has  been  ap- 
pointed, a  creditor  desiring  a  me- 
chanic's lien  must  file  the  same  as 
required  by  statute.  First  Nat.  Bank 
V.  Ewing,  103  Fed.  Rep.  168  (1900). 

Vermont:  Stationery  and  printing 
are  not  "materials  furnished  to  keep 
a  road  in  repair  and  run  same."  Bell 
V.  St.  Johnsbury,  etc.  R.  R.,  76  Vt.  42 
(1903). 

Virginia:  The  Virginia  statutory 
lien  does  not  protect  mercantile  cred- 
itors nor  the  president  of  the  com- 
pany. The  time  within  which  the  lien 
must  be  filed  is  not  suspended  by  the 
appointment  of  a  receiver,  but  is  sus- 
pended by  a  decree  of  reference  to 
take  an  account  of  debts.  Seventh 
Nat.  Bank  v.  Shenandoah,  etc.  Co.,  35 
Fed.  Rep.  436  (1887).  Medical  ser- 
vices rendered  to  an  employee  are  not 
"supplies"  protected  by  a  statutory 
lien.  Newgass  v.  Atlantic,  etc.  Ry.,  56 
Fed.  Rep.  676  (1893).  Under  the  Vir- 
ginia act,  where  supplies  are  fur- 
nished at  various  times,  the  six 
months  for  filing  the  claim  commence 
after  the  last  installment  falls  due. 
Newgass  v.  Atlantic,  etc.  Ry.,  56  Fed. 
Rep.  676  (1893).  See  also,  in  general. 
Liberty,  etc.  Co.  v.  Furbush,  etc.  Co., 
80  Fed.   Rep.   631    (1897).     The  Vir- 


1  Virginia  Development  Co.  v.  Cro- 
zer  Iron  Co.,  90  Va.  126  (1893),  apply- 
ing such  a  statute  to  a  rolling-mill. 
A  statute  requiring  corporations  to 
pay  their  employees  once  a  month, 
and  giving  the  latter  a  lien  prior  to 
all  liens,  excepting  recorded  mort- 
gages, is  unconstitutional  as  being  a 
grant  of  special  privileges  and  as 
denying    the    corporation    the    equal 


protection  of  the  laws,  and  as  depriv- 
ing them  of  their  property  without 
due  process  of  law,  in  that  such  stat- 
ute interferes  with  the  freedom  •  to 
make  contracts.  Johnson  v.  Goodyear, 
etc.  Co.,  59  Pac.  Rep.  304  (dal.  1899). 
To  same  effect.  State  v.  Haun,  61  Kan. 
146  (1899),  rev'g  s.  c,  7  Kan.  App. 
509  (1898). 
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on  the  property,  unless  the  statute  provides  otherwise.^  A  statute 
creating  a  lien  for  laborers'  wages  cannot  make  such  lien  prior  in  right 
to  a  mortgage  existing  when  the  statute  was  passed.^  But  the  legis- 
lature may  subordinate  future  railroad  mortgages  to  judgments  for 
injuries,  etc.^  A  mechanic's  lien  may  have  priority  over  mortgage' 
bonds  previously  authorized,  but  subsequently  issued  to  persons  know- 
ing of  such  mechanic's  liens.^  A  state  statute  giving  a  Hen  to  a  sub- 
contractor irrespective  of  payment  which  the  owner  has  made  to  the  chief 
contractor  is  unconstitutional  as  interfering  with  the  right  to  make  con- 
tracts.^    A  mechanic's  lien  may  have  priority  over  receiver's  certificates.^ 


ginia  statute  giving  employees  a  lien 
ahead  of  mortgages  does  not  apply 
to  mortgages  on  property  purchased 
bj^  a  corporation.  Furbush,  etc.  Co. 
V.  Liberty  Woolen  Mills,  81  Fed.  Rep. 
425  (1896).  As  to  the  mechanic's  lien 
in  Virginia,  see  Frick  Co.  v.  Norfolk, 
etc.  R.  R.,  86  Fed.  Rep.  725  (1898). 

Washington:  Under  the  Washing- 
ton lien  law,  one  who  has  furnished 
materials  for  the  tracks  of  a  street 
railway  cannot  claim  a  lien  on  the 
power-house.  A  person  selling  ma- 
terials to  a  contractor  has  no  lien. 
Pacific,  etc.  Co.  v.  James  St.  Const. 
Co.,  68  Fed.  Rep.  966  (1895). 

West  Virginia:  The  lien  law  in 
West  Virginia  does  not  apply  to  sub- 
contractors. Richardson  v.  Norfolk, 
etc.  Co.,  37  W.  Va.  641  (1893).  Where 
a  contractor  is  prevented  from  com- 
pleting his  contract  bj^  the  appoint- 
ment of  a  receiver  he  may  claim  a 
statutory  lien  for  work  already  done. 
Wetzel,  etc.  Rv.  v.  Tennis  Bros.  Co., 
145  Fed.  Rep.  458  (1906). 

1  A  mechanics'  lien  is  second  to  a 
prior  mortgage  upon  the  property.  To- 
ledo, etc.  R.  R.  V.  Hamilton,  134  U.  S. 
296  (1890).  An  employee's  lien  under 
the  New  Jersey  statute  does  not 
take  precedence  over  a  prior  mort- 
gage, Hinkle  v.  Camden,  etc.  Co.,  47 
N.  J.  Eq.  333  (1890) ;  nor  over  other 
liens,  Wright  v.  Wynockie  Iron  Co., 
48  N.  J.  Eq.  29  (1891).  Concerning  a 
lien  filed  after  a  mortgage  is  recorded, 
but  before  subsequently  acquired  prop- 
erty is  actually  acquired  by  the  com- 
pany, and  whether  the  mortgage  or 
lien  prevails,  see  Nelson  v.  Iowa,  etc. 
R.  R.,  8  Am.  Ry.  Rep.  82  (Iowa,  1875). 


-  Williamson  v.  New  Jersev  South- 
ern R.  R.,  28  N.  J.  Eq.  277,  300 
(1877) ;  Coe  v.  New  Jersey  Mid.  Ry., 
31  N.  J  Eq.  105,  128  (1879).  The 
South  Carolina  statute  that  judgments 
for  personal  injuries  shall  have  pri- 
ority over  mortgage  bonds  cannot  ap- 
ply to  mortgages  existing  when  the 
statute  was  passed.  Phinizy  v.  Au- 
gusta, etc.  R.  R.,  63  Fed.  Rep.  922 
(1894). 

'  East  Tennessee,  etc.  Ry.  i-.  Frazier, 
139  U.  S.  288  (1891).  A 'statute  giv- 
ing to  creditor  citizens  of  the  state 
a  lien  on  personal  property  of  rail- 
road companies  thereafter  organized 
to  the  extent  of  SlOO  ahead  of  all 
mortgages  is  constitutional.  At  any 
rate,  neither  the  company  nor  its 
receiver  can  contest  the  validity  of 
the  statute.  Brown  v.  Ohio  Valley 
Ry.,  79  Fed.  Rep.  176  (1897).  A  stat- 
ute making  judgments  a  lien  prior 
to  mortgages  is  constitutional.  Gil- 
christ V.  Helena,  etc  R.  R.,  58  Fed. 
Rep.  708  (1893).  A  judgment  for 
personal  injuries,  which  by  statute 
precedes  all  mortgages,  precedes  such, 
although  the  road  is  operated  by  a 
lessee  and  the  injury  occurred  in  an- 
other state,  there  being  no  statute 
releasing  the  lessor  from  liability. 
Central  T.  Co.  v.  Charlotte,  etc.  R.  R., 
65  Fed.  Rep.  257  (1894). 

*  Porch  V.  Agnew  Co.,  70  N.  J.  Eq. 
328  (1905). 

^  Jones  V.  Great  Southern,  etc.  Co., 
79  Fed.  Rep.  477  (1897),  reversed  on 
another  point  in  177  U.  S.  449. 

^  Gordon  v.  Newman,  62  Fed.  Rep. 
686  (1894). 
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A  statutory  Hen  which  is  good  against  a  lessee  mining  company  is 
not  good  against  a  lessor  mining  company,  even  though  the  stock- 
holders are  substantially  the  same.^  A  lienor  may  pay  off  a  prior  lien 
and  succeed  to  the  latter's  rights.-  If  a  foreclosure  is  going  on,  the 
henor  may  have  his  rights  determined  in  that  suit.^  A  bondholder  who 
buys  prior  liens  on  the  property  does  so  for  the  benefit  of  other  bond- 
holders, who,  within  a  reasonable  time  after  they  know  of  such  purchase, 
offer  to  contribute  such  part  of  the  sum  paid  by  him  as  the  par  value  of 
the  bonds  held  by  the  contributing  bondholder  bears  towards  all  the 
bonds.^ 

Even  though  by  statute  a  contractor  has  a  lien,  yet  a  foreclosure 
thereof,  without  bringing  in  as  a  party  defendant  a  subsequent  mort- 
gagee, does  not  affect  the  rights  of  such  mortgagee.^  Where  a  mechanic's 
lien  is  foreclosed  without  joining  a  subsequent  mortgagee,  and  in  a 

oust  jurisdiction.  Holly  Mfg.  Co.  v. 
New  Chestei;,  etc.  Co.,  48  Fed.  Rep. 
879  (1891).  A  contractor's  lien,  prior 
in  right  and  time  to  the  issuing  and 
recording  of  a  mortgage,  is  not  cut  off 
by  the  foreclosure  of  the  mortgage,  un- 
less the  holder  of  the  lien  is  made  a 
party  to  the  foreclosure  suit.  Pitts- 
burgh, etc.  Ry.  V.  Marshall,  85  Pa.  St. 
187  (1877).  Pending  suit  the  parties 
may  agree  that,  if  the  lien  which  a 
party  claims  is  sustained,  the  same 
shall  be  paid  from  the  proceeds  of  the 
sale.  Vilas  v.  Page,  106  N.  Y.  439 
(1887).  Where  the  receiver  is  author- 
ized by  the  court  to  settle  or  purchase 
an  outstanding  lien  on  a  part  of  the 
road,  and  he  agrees  that  the  lien  shall 
be  paid  from  the  proceeds  arising  from 
the  sale  of  that  part,  and  the  fore- 
closure sale  is  made,  not  in  parts,  but 
as  a  whole,  the  court  should  order  a 
resale  unless  the  lien  is  paid.  Farm- 
ers', etc.  T.  Co.  V.  Newman,  127  U.  S. 
649  (1888).  The  purchaser  at  a  fore- 
closure sale  subject  to  such  liens  as 
shall  thereafter  be  decided  cannot  con- 
test such  liens  after  they  have  been 
decided.  Swann  v.  Wright,  110  U.  S. 
590  (1884).  A  lien  is  to  be  satisfied 
by  a  sale  of  the  property  in  parcels 
in  the  inverse  order  of  their  aliena- 
tion by  the  debtor.  Savings  Bank  v. 
Creswell,  100  U.  S.  630  (1879). 

*  Booker  v.  Crocker,  132  Fed.  Rep. 
7  (1904). 

^  Fidelity,  etc.  Co.  v.  Schenley,  etc. 
Ry.,  189  Pa.  St.  363  (1899). 


'  United  Mines  Co.  v.  Hatcher,  79 
Fed.  Rep.  517  (1897),  rev'g  Hatcher 
V.  United  Leasing  Co.,  75  Fed.  Rep. 
368  (1896).  Even  though  the  officers 
of  a  lessor  mining  company  are  officers 
also  of  the  lessee,  this  does  not  make 
the  former  company  liable  for  a  lien 
against  the  latter.  Union  T.  Co.  v. 
Branch,  etc.  Co.,  134  N.  W.  Rep.  65 
(S.  Dak.  1912).     See  §  663,  supra. 

2  A  subsequent  lienee  may  pay  off 
a  prior  lien  and  will  be  entitled  to 
subrogation.  Chicago,  etc.  Land  Co. 
V.  Peck,  112  111.  408  (1885). 

*  Where  a  person  is  entitled  to  a 
statutory  lien  he  may  present  it  by 
petition  in  the  foreclosure  suit  with- 
out complying  with  statutory  requi- 
sites. If  such  liens  exist  in  one  state, 
claimants  in  other  states  having  no 
lien  law  may  present  their  claims  and 
be  entitled  to  a  similar  lien.  Blair  v. 
St.  Louis,  etc.  R.  R.,  19  Fed.  Rep.  861 
(1884).  A  person  claiming  a  lien  prior 
to  a  mortgage  that  is  being  foreclosed 
in  the  federal  court  may  file  a  bill  in 
that  court  to  establish  his  rights,  even 
though  neither  the  complainant  nor 
defendant  is  a  resident  of  that  district, 
and  even  though  citizens  of  the  same 
state  appear  as  complainants  and  de- 
fendants. McBee  v.  Marietta,  etc. 
Ry.,  48  Fed.  Rep.  243  (1891).  The 
trustee  of  the  mortgage  need  not  be 
joined  in  a  lien-holder's  suit,  where  all 
the  bondholders  are  before  the  court 
and  the  lien  of  the  trust  deed  is  not 
affected,  and  to  join  the  trustee  would 
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subsequent  litigation  the  question  of  priority  between  the  mechanic's 
lien  and  the  mortgage  arises,  the  court  is  free  to  adjudge  priority  to  the 
mortgage.^  The  mortgagee  may  redeem  from  a  sale  under  a  lien  where 
the  statutes  of  the  state  provide  for  such  redemption.^ 

Where  a  lien  exists  on  such  part  of  a  railroad  as  is  in  Ohio  and  not 
on  a  part  in  Indiana,  and  the  road  is  sold  as  a  whole  without  prejudice 
to  such  lien-holder's  rights,  the  purchaser  must  pay  such  lien,  or  a 
resale  of  such  part  of  the  road  as  is  in  Ohio  will  be  ordered.^ 

Judgments  by  statutory  enactments  may  be  and  often  are  made 
liens  upon  property."    Where  a  railroad  is  regularly  sold  under  a  judg- 


1  National,  etc.  v.  Oconto,  etc.  Co., 
183  U.  S.  216  (1902).  Bona  fide  pur- 
chasers of  first-mortgage  bonds  issued 
by  a  reorganized  company,  which  took 
the  property  after  a  foreclosure  sale, 
are  protected  against  a  prior  lien 
which  the  court  in  the  foreclosure 
suit  held  to  be  valid,  where  the  holder 
of  such  lien  was  the  purchaser  at 
foreclosure  sale  and  conveyed  the 
property  to  the  new  company  in  pay- 
ment of  the  mortgage  bonds  and  had 
diverted  a  part  of  the  bonds  from 
their  proper  purposes.  Venner  v. 
Farmers'  L.  &  T.  Co.,  90  Fed.  Rep. 
348  (1898). 

2  Where  a  judgment  creditor,  hav- 
ing a  lien  by  the  Indiana  statutes, 
sells  the  property  by  foreclosure  at 
a  price  less  than  his  judgment,  an- 
other lien-holder  may  redeem  by  pay- 
ing the  price  realized  at  such  sale. 
Redemption  by  the  judgment  debtor 
would  restore  the  lien  for  the  unpaid 
balance  of  the  judgment,  but  the  i-ule 
as  to  redemption  by  other  lien-holders 
is  different.  Porter  v.  Pittsburg  Steel 
Co.,  122  U.  S.  267  (1887).  C/.  §  850, 
supra.  In  Farmers'  L.  &  T.  Co.  v. 
Forest  Park,  etc.  R.  R.,  65  Fed.  Rep. 
882  (1895),  a  mortgagee  who  had  not 
been  made  a  party  defendant  in  the 
foreclosure  of  mechanics'  liens  at- 
tempted to  foreclose  its  mortgage  and 
claim  that  the  mechanic's  lien  fore- 
closure sale  was  subject  to  the  mort- 
gage. The  mortgage  was  illegal  when 
issued,  because  it  exceeded  the  amount 
of  the  capital  stock,  in  violation  of 
the  statute.  Resolutions  to  increase 
the  capital  stock  had  been  passed,  but 
the  papers  had  not  been  filed,  nor  the 
statutory  fees  to  the  state  paid,  until 


after  the  foreclosure  of  the  mechanic's 
liens.  The  company  had  received 
nothing  from  the  bonds.  The  pur- 
chasers at  the  first  foreclosure  sale 
had  expended  large  sums  of  money. 
Speculators  who  long  afterwards 
bought  the  bonds  with  knowledge  of 
the  facts  bought  the  bonds  for  a  small 
sum  in  order  to  bring  this  suit.  The 
suit  failed. 

'  Compton   V.   Jesup,    167   U.   S.    1 
(1897). 

*  Where  a  judgment  creditor  claims 
that  his  judgment  is  prior  in  right  to 
a  mortgage,  the  mortgagee  may  con- 
test the  validity  of  such  judgment,  he 
not  having  been  a  party  to  the  suit 
leading  to  the  judgment.  Central 
Trust  Co.  V.  Hennen,  90  Fed.  Rep.  593 
(1898).  A  statute  giving  priority  to 
certain  judgments  for  damages  does 
not  apply  to  judgments  obtained 
against  a  lessee  of  a  railroad.  Fidel- 
itv,  etc.  Co.  V.  Norfolk,  etc.  R.  R.,  90 
Fed.  Rep.  175  (1898).  A  statute  giv- 
ing a  preference  to  judgments  as 
against  the  property  of  a  judgment 
debtor  does  not  give  preference  over 
a  mortgage  given  by  a  lessor  where 
the  judgment  was  against  the  lessee. 
Hampton  v.  Norfolk,  etc.  Ry.,  127  Fed. 
Rep.  662  (1904) .  In  California  a  judg- 
ment lien  which  is  good  for  only  two 
years  unless  an  execution  is  levied 
within  that  time  is  lost,  even  though 
receivers  are  in  charge,  if  during  the 
two  years  the  judgment  lienors  do 
not  apply  to  the  court  for  leave  to 
levy  such  execution.  Savings,  etc. 
Co.  V.  Bear,  etc.  Co.,  89  Fed.  Rep.  32 
(1898).  In  North  CaroUna,  by  stat- 
ute, a  judgment  for  a  tort  has  priority 
over    a   mortgage.     Wilmington,    etc. 
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ment  which  by  statute  is  a  lien,  a  mortgage  executed  subsequent  to  the 
obtaining  of  such  judgment  is  wiped  out  by  such  sale,  and,  in  addition 
to  this,  where  the  mortgagee  waits  thirty-one  years  before  commencing 
suit,  the  suit  will  be  dismissed.^  A  judgment  recovered  after  the 
appointment  of  a  receiver  is  not  a  lien  upon  the  property.^    Judgment 


Co.  V.  Burnett,  123  N.  C.  210  (1898). 
The  Ohio  statute  that  mortgages  by 
railroads    shall    be    subject    to    judg- 
ments for  labor  or  materials  or  dam- 
ages,  etc.,   applies   to  a  mortgage  on 
a   railroad   in   the   state   owned   by   a 
foreign  corporation.     King  v.  Thomp- 
son,   110   Fed.    Rep.    319    (1901).     A 
state   statute   giving   a   judgment   for 
a  tort  a  priority  over  a  mortgage  ap)- 
plies  only   to   property   in   the   state. 
Fidelity,    etc.    Co.    v.    Norfolk,    etc. 
R.  R.,  114  Fed.  Rep.  389  (1902) ;  aff'd, 
127  Fed.  Rep.  662.    Where  a  street  rail- 
road has  been  sold  out  under  a  dam- 
age claim,  which  by  statute  has  pri- 
ority  over   a   mortgage,   and   a   state 
receiver  is  in  charge,   the   mortgagee 
cannot  have  a  receiver  appointed  by 
the  federal  court  in  an  action  to  fore- 
close.    Lancaster  v.  Asheville  St.  Ry., 
90  Fed.  Rep.  129  (1898).     Even  though 
the  entire  amount  of  bonds  provided 
for  by  the  mortgage  is  never  issued, 
yet   the   holders   of   the   bonds   which 
are  issued  are  entitled  to  payment  in 
full  before  anything  is  paid  to  judg- 
ment   creditors    and  other    creditors. 
East  Tennessee,  etc.   Co.   v.   London, 
etc.  Co.,  106  Tenn.  41  (1900).     Where 
a  mortgage  is  connected  with  a  lease 
of  property  in  such  a  manner  as   to 
obligate  the  lessee  to  apply  the  income 
to  the  interest  and  a  sinking  fund,  but 
a   foreclosure   takes   place,    the  lessee 
cannot     stop     the     foreclosure,     even 
though  the  lessee  owns  all  the   bonds, 
inasmuch  as  the  stockholders  of  the 
mortgagor  company  have  an  interest 
in   the   suit.     A  stockholder  will  not 
be  allowed  to  intervene  so  long  as  the 
trustee  continues  to  prosecute  the  suit. 
Phillips  V.  Southern,  etc.   R.   R.,   110 
Ky.  33  (1901).     A  judgment  creditor 
of    a   railroad    in   a   receiver's   hands 
on  a  foreclosure  suit  will  be  allowed 
to  intervene   and  file  his  claim   of  a 
lien,    although    technically    his    time 
to  do  so  has  passed.     Central  T.  Co. 
V.  Wabash,  etc.  Ry.,  27  Fed.  Rep.  175 


(1886).  Where  judgments  are  liens, 
the  older  judgment  creditor  may  by 
bill  in  equity  have  the  railroad  sold 
without  making  the  junior  judgment 
creditor  a  party.  The  latter's  right 
is  to  redeem.  Howard  v.  Railway  Co., 
101  U.  S.  837  (1879).  It  seems  that 
a  docketed  judgment  in  Georgia  has 
a  lien  prior  to  a  previous  mortgage. 
Gunn  V.  Plant,  94  U.  S.  664  (1876). 
A  judgment  creditor  claiming  a  prior 
lien  need  not  file  a  cross-bill,  but  may 
set  up  his  facts  by  answer.  Chicago, 
etc.  Land  Co.  v.  Peck,  112  111.  408 
(1885).  Under  the  reorganization 
statutes  of  Ohio,  a  judgment  lien  may 
take  precedence  of  a  prior  mortgage 
of  the  reorganized  company.  Farm- 
ers', etc.  Co.  V.  Cincinnati,  etc.  R.  R., 
5  Ry.  &  Corp.  L.  J.  380  (Cin.  Sup.  Ct. 
1889).  A  sale  by  decree  of  a  court 
of  equity  under  a  judgment  lien 
created  by  statute  in  Wisconsin  passes 
title.  Railroad  Co.  v.  James,  6  Wall. 
750  (1867).  Where  judgments  are 
liens,  the  one  prior  in  time  is  prior 
in  right.  When  enforced  in  equity 
without  making  the  latter  a  party, 
the  latter  judgment  creditor  may  re- 
deem. An  execution  sale  on  the  sec- 
ond judgment  gave  no  priority  over 
the  first  judgment.  Howard  v.  Mil- 
waukee, etc.  Ry.,  7  Biss.  73  (1875) ; 
8.  c,  12  Fed.  Cas.  645.  A  judgment 
as  a  lien,  becomes  such  only  when 
judgment  is  obtained  before  foreclo- 
sure. Burlington,  etc.  R.  R.  v.  Verry, 
48  Iowa,  4.58  (1878) ;  White  v.  Keokuk, 
etc.  R.  R.,  52  Iowa,  97  (1879). 

1  Gunnison  v.  Chicago,  etc.  Ry.,  117 
Fed.  Rep.  629  (1902) ;  aff'd,  130  Fed. 
Rep.  259,  being  the  same  transaction 
as  was  involved  in  James  t'.  Railroad 
Co.,  6  Wall.  752  (1867).  Such  a  sale 
under  a  judgment  carries  the  fran- 
chise as  well  as  the  property. 

2  Mercantile  Trust  Co.  v.  Southern, 
etc.  Co.,  86  Fed.  Rep.  711  (1898).  A 
judgment  obtained  after  a  receiver  is 
appointed  is  not  a  lien  upon  the  real 
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creditors  having  a  lien  by  statute  are  not  necessary  parties  to  a  fore- 
closure suit,  but  if  they  are  not  joined  their  lien  continues  upon  the 
equity  of  redemption.^ 

Questions  relative  to  a  conflict  of  jurisdiction  between  the  state  and 
federal  courts  are  considered  elsewhere.^ 

§  860.  Claims  by  contract  and  contractors  —  Contractor's  lien  by 
contract  or  possession  —  Fixtures  —  Taxes  —  Advances  made  to 
keep  the  company  afloat  —  Damages  to  persons  and  property  — 
General  debts  existing  when  foreclosure  is  commenced  — How  far 
the  mortgage  is  affected  as  to  its  priority.  —  WTien  foreclosure  of  a 
railroad  mortgage  is  commenced,  the  unsecured  creditors  seek  at  once 
by  every  means  to  obtain  payment  in  preference  to  the  mortgage 
bondholders,  inasmuch  as  the  property  is  generally  insufficient  to  pay 
the  latter,  and  the  former  get  nothing.  Hence  the  books  are  full  of 
cases  where  the  general  creditors  have  sought  to  obtain  payment.  They 
have  almost  uniformly  failed. 

An  unknown  or  unrecorded  lien  or  equity  in  the  property  is  cut  off  by 
the  mortgage,  the  same  as  by  a  deed.^ 

Fixtures,  being  a  part  of  the  real  estate,  are  of  course  subject  to 
the  mortgage.  But  there  has  been  a  vast  amount  of  litigation  to  de- 
termine what  are  and  what  are  not  fixtures  or  accessions  to  the  real 
estate.  Machinery  which  is  firmly  attached  to  the  building  and  is 
necessary  to  its  character  and  use  as  a  factory  is  a  fixture,  but  portable 
articles  or  machines  not  so  attached,  or  belting  or  shafting,  which  may 
be  removed  without  disturbing  the  building,  are  not  fixtures.'' 

estate.     Savings  &  T.  Co.  etc.  v.  Bear  =  See  §  839,  supra. 

VaUey,  etc.  Co.,  93  Fed.  Rep.  3.39  (1899).  ''The     trustees     and     bondholders 

1  Sioux,  etc.  Co.  r.  Trust  Co.,  82  Fed.  without  notice  are  bona  fide  purchas- 

Rep.  124  (1897) ;    aff'd,  173  U.  S.  99  ers  to  the  extent  of  cutting  off  a  claim 

(1899).     See  also  §844,  supra.     Cred-  against   the   mortgagor   by  a   vendor, 

itors  preferred  by  statute  may  not  be  that   the  latter,   in  conveying  to  the 

shut  out   by  reason  of   a  foreclosure  mortgagor,    made    a    mistake    as    to 

suit  of  which  they  had  no  legal  no-  boundaries.     Western,  etc.  Co.  v.  Pey- 

tice.       Bell     v.    St.     Johnsbury,    etc.  tona,  etc.  Coal  Co.,  8  W.  Va.  406,  441 

R.  R.,76Vt.  42  (1903).     Whereajudg-  (1875). 

ment   against   a   railroad   is   obtained  *  In  re  Welch,   108  Fed.  Rep.  367 

in   1857  creating  a  lien  thereon,  and  (1901).     Personalty    does    not    neces- 

subsequently  a  mortgage  is  executed,  sarily    become    realty    because    it    is 

which  is  subsequently  foreclosed,  and  affixed,  the  test  being  intent,  and  hence 

thereafter  the  property  is  again  sold  the  mere  fact  that  machinery  is  bolted 

on  execution  based  on  the  judgment,  down  is  not  conclusive.     Wiekes  Bros. 

and  the  purchaser  at  the  latter  sale  v.  Island  Park  Assoc,  229  Pa.  St.  400 

enters  into  possession  and  keeps  pos-  (1911).     A  conditional  sale  of  personal 

session   for   upwards   of    thirty  years,  property,  which  property  is  attached  to 

the  ten  years'   statute  of   hmitations  realty,  is  not  good  as  against  the  general 

applies   to   the   title  acquired   on   the  mortgage  unless  the  contract  of  sale  is 

foreclosure  sale.     Gunnison  v.  Chicago,  recorded  as  a  chattel  mortgage  under 

etc.  Ry.,  130  Fed.  Rep.  259  (1904).  the  statutes  of  North   Carolina,   but 
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Railroad  rails  and  ties  may  or  may  not  be  additions  to  the  real  estate, 
according  to  the  circumstances  of  the  case.^ 


the  rule  is  different  as  to  personal 
property  not  attached  to  the  realty. 
Union  T.  Co.  v.  Southern,  etc.  Co.,  166 
Fed.  Rep.  193  (1908).  Electric  light- 
ing apparatus  attached  to  property 
that  has  alreadj'  been  mortgaged  does 
not  become  a  part  of  the  realty.  New- 
York,  etc.  Co.  V.  Allison,  107  Fed.  Rep. 
179  (1901).  Where  the  owner  of  a 
majority  of  the  stock  of  a  corporation 
affixes  chairs,  curtains,  etc.,  in  an 
opera  house  owTied  by  the  corporation, 
they  become  fixtures  and  pass  on  an 
execution  sale  of  the  opera  house, 
even  though  he  affixed  them  without 
obligation  or  pay,  but  solely  for  his 
own  benefit  as  a  stockholder.  Murray 
V.  Bender,  125  Fed.  Rep.  705  (1903). 
If  the  mortgage  debt  is  fully  paid, 
chattel  improvements  added  by  a  pur- 
chaser of  the  equity  of  redemption 
may  be  removed  by  such  purchaser, 
and  will  not  go  to  the  purchaser  at 
foreclosure  sale.  Georgetow-n  Water 
Co.  V.  Fidelity,  etc.  Co.,  117  Ky.  325 
(1904).  Machinery  and  appUanees 
annexed  to  a  building  as  a  part  of 
the  means  to  carry  on  its  business 
may  be  fixtures,  as  between  the  mort- 
gagor and  mortgagee,  even  though 
they  may  be  severed  without  injury 
and  used  elsewhere,  and  the  building 
devoted  to  a  different  use.  Knicker- 
bocker T.  Co.  V.  Penn,  etc.  Co.,  66 
N.  J.  Eq.  305  (1904).  A  dynamo 
which  is  screwed  to  timbers  spiked  to 
the  floor,  although  it  is  sufficiently 
heavy  not  to  require  such  fastening, 
becomes  a  fixture,  and  the  mortgagee 
has  a  claim  on  it  prior  to  that  of  the 
vendor  w^ho  delivered  it  on  a  contract 
whereby  rent  was  to  be  paid  and  such 
rent  was  to  apply  on  the  purchase 
price.  Gunderson  v.  Swarthout,  104 
Wis.  186  (1899).  As  to  whether  ma- 
chines become  a  part  of  the  real  estate 
subject  to  a  mortgage  depends  on  three 
things:  (1)  Actual  annexation  of 
some  kind :  (2)  application  to  the 
uses  to  which  the  real  estate  has  been 
appUed ;  (3)  annexation  with  the  in- 
tent that  they  should  become  a  per- 
manent accession  to  real.  Hence, 
even  though  machinery  for  the  manu- 


facture of  cordage  is  fastened  to  the 
floors  by  adjustable  attachments,  in 
order  to  hold  them  in  their  place, 
yet  if  they  can  be  removed  without 
injury  to  the  machines  or  to  the  build- 
ing they  are  personal  property  and  do 
not  come  under  the  real-estate  mort- 
gage. Knickerbocker  T.  Co.  v.  Penn. 
etc.  Co.,  62  N.  J.  Eq.  624  (1901).  Al- 
though a  mortgage  does  not  by  its 
terms  cover  property  subsequently 
acquired,  yet  it  covers  subsequent  im- 
provements, extensions,  additions,  etc., 
these  being  considered  by  the  court 
as  fixtures  added  to  the  property. 
Wood  V.  Whelen,  93  111.  153  (1879). 
Where  the  lessee  of  a  street  railway 
places  upon  the  poles  a  feed  wire  for 
its  own  convenience,  and  not  in  lieu 
of  other  equipment,  the  mortgagee  of 
the  lessor  cannot  claim  a  lien  on  such 
wire.  Kansas,  etc.  Co.  v.  Electric  Ry. 
etc.  Co.,  116  Fed.  Rep.  904  (1902).  A 
mortgage  on  real  estate  and  personal 
property  covers  the  latter  if  recorded 
in  the  real-estate  record,  especially 
where  the  personal  property  consists 
of  machinery  and  it  was  the  intent 
that  it  should  become  a  part  of  the 
real  estate.  In  re  Goldville,  etc.  Co., 
118  Fed.  Rep.  892  (1902) ;  afif'd,  122 
Fed.  Rep.  569. 

'  Even  though  a  railroad  acquires 
its  right  of  v/ay  from  a  mortgagor 
and  the  mortgage  is  afterwards  fore- 
closed, yet  the  purchaser  at  such  fore- 
closure sale  does  not  acquire  title  to 
the  rails,  ties,  fish-plates,  etc.,  con- 
stituting a  railroad.  Skinner  v.  Ft. 
Wayne,  etc.  R.  R.,  99  Fed.  Rep.  465 
(1900).  Where,  in  a  foreclosure  suit 
and  sale,  the  court  has  included  rails 
and  ties  laid  by  the  railroad  on  the 
land  of  another  person,  and  has  re- 
tained jurisdiction  of  the  ease  to  ad- 
judicate adverse  claims,  the  owner  of 
such  land  cannot  commence  suit  in 
a  state  court  to  recover  damages  for 
the  removal  of  such  rails  and  ties. 
The  federal  com-t  wdll  enjoin  such 
suit  in  the  state  court.  Mercantile, 
etc.  Co.  V.  Roanoke,  etc.  Ry.,  109  Fed. 
Rep.  3  (1901).  In  Pierce  v.  Emery, 
32  N.  H.  484   (1856),  the  court  held 
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By  statute  taxes  are  generally  a  lien  ahead  of  all  other  liens,  except 

judicial  costs.^ 

that    subsequently    acquired    personal  corporation  passes  into  the  hands  of 

property,    such   as   railroad   iron,    be-  a  receiver,   and  he  need  not  present 

came  subject   to  the  mortgage  as  an  his    claim    to    the  receiver.     Rice    v. 

accession,  even  though  there  was  no  Jerome,  97  Fed.  Rep.  719  (1899).     A 

clause  covering  such  subsequently  ae-  person    paying    taxes    on    mortgaged 

quired    personalty.     A    mortgage    not  property  at  the  request  of  the  mort- 

purporting  to  cover  after-acquired  ma-  gagor  may  have  a  lien  prior   to  the 

terials,  except  as  they  became  a  part  mortgage.     Farmers'   L.   &  T.   Co.   v. 

of  the  road,   does  not  cover  raih-oad  Stuttgart  &  A.  R.  R.,  92  Fed.  Rep.  246 

chairs  not  yet  attached  to  the  road,  (1899).     The    lien   of    the    state    for 

but   a   subsequent   mortgage   may   be  taxes  is  ahead  of  all  other  liens,   ex- 

the  first  lien  on   them,   even   though  cept    those    for    judicial    costs.     The 

such   second   mortgage  refers   to   and  court   will  not  allow  a  sale  of  parts 

affirms   the   first   mortgage,    in   terms  of   the   property   for    taxes,    but   will 

broader  than  the  first  mortgage  and  see  to  it  that  on  the  final  distribution 

broad  enough  to  cover  the  materials,  the   taxes  are  paid   first.     Georgia   i-. 

Farmers'  L.  &  T.  Co.  v.  Bank  of  Ra-  Atlantic,   etc.    R.    R.,   3   Woods,    434 

cine,  15  Wis.  424  (1862).     Rails  which  (1879) ;   s.  c,  10  Fed.  Cas.  243.     The 

have   been   laid    are   covered    by    the  New  Jersey  statute  giving  state  taxes 

mortgage  as  a  part  of  the  realty.     U.  S.  a    preference    in  winding    up    an    in- 


V.  New  Orleans  R.   R.,   12  Wall.  362 
(1870),  unless  there  is  some  equity  to 


solvent  New  Jersey  corporation    will 
not  be  enforced  in  North  Carolina,  in 


the  contrary.  In  Massachusetts  the  reference  to  a  New  Jersey  corpora- 
rails  and  ties  of  a  street  railway  are  tion.  Holshouser  Co.  v.  Gold  Hill,  etc. 
personal  property,  because  a  street  Co.,  138  N.  C.  248  (1905).  A  Massa- 
railway  does  not  own  the  right  of  chusetts  franchise  tax  is  not  a  claim 
way  in  the  manner  that  a  steam  rail-  preferred  to  a  mortgage.  Loring  v. 
road  owns  its  right  of  way.  Hence  American,  etc.  Co.,  138  Fed.  Rep.  600 
a  contractor  who  by  his  contract  re-  (1905).  Taxes  paid  during  the  year 
tains  title  until  he  is  paid  may  until  so  As-ill  be  apportioned  among  two  sets 
paid  claim  title,  even  as  against  a  bona  of  creditors,  where  one  set  was  en- 
fide  mortgagee  of  the  street  railway,  titled  to  the  income  for  a  part  of  the 
and  may  sue  for  conversion  if  posses-  year  only.  Atlantic  T.  Co.  v.  Dana, 
sion  is  refused.  Lorain,  etc.  Co.  v.  128  Fed.  Rep.  209  (1903).  Bondhold- 
Norfolk,  etc.  Ry.,  187  Mass.  500(1905).  ers  are  not  bound  by  a  decision 
1  A  New  York  tax  on  the  franchise  against  the  corporation  relative  to  tax- 
of  a  ferry  company  is  an  underlying  ation,  the  bonds  having  been  issued 
lien  ahead  of  a  foreclosure  sale.  N.  Y.  before  the  decision,  and  no  one  repre- 
Terminal  Co.  v.  Gaus,  204  N.  Y.  512  senting  them  being  a  party  to  the  suit. 
(1912).  Taxes  are  prior  in  right  to  Wicomic,  etc.  v.  Bancroft,  135  Fed. 
all  claims  except  judicial  costs.  Where  Rep.  977  (1905);  rev'd  on  another 
a  sale  is  made  free  from  all  claims,  ground  in  203  U.  S.  112.  Persons  ad- 
past-due  taxes  must  be  paid  out  of  vancing  money  to  keep  a  street  rail- 
the  earnings  of  the  receiver  or  out  of  way  in  operation,  and  for  taxes,  after 
the  proceeds  of  the  sale.  First  Nat.  it  has  become  insolvent,  have  no  pref- 
Bank  v.  Ewing,  103  Fed.  Rep.  168  erence  over  the  mortgage,  the  trustee 
(1900).  The  legality  of  a  tax  sale,  not  having  taken  possession,  and  there 
after  the  execution  of  a  mortgage,  having  been  no  diversion  of  income 
may  be  contested  in  the  foreclosure  to  the  bondholders,  but  money  so  ad- 
of  the  mortgage.  Appleton,  etc.  Co.  vanced  at  the  request  of  the  trustee 
V.  Central  Trust  Co.  etc.,  93  Fed.  Rep.  after  the  trustee  takes  possession 
286  (1899).  The  holder  of  a  tax  may  have  priority  over  the  niortgage. 
lien  on  lands  owned  by  a  corporation  Mersick  r.  Hartford,  etc.  Co.,  76  Conn, 
may  enforce  his  lien  even  though  the  11  (1903).     The  state  holding  a  policy 
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Property  in  the  receiver's  hands  cannot  be  sold  for  taxes  except 
with  the  consent  of  the  court. ^  Where  a  receiver  is  in  charge  of  rail- 
road property  the  court  may  enjoin  the  collection  of  taxes.^ 

But  a  tax  upon  personal  property  of  a  corporation  in  the  hands 
of  a  receivei*  is  not  usually  a  lien  ahead  of  other  claims,  unless  the 
statute  expressly  makes  it  a  lien.^     Such  also  is  the  rule  as  to  pav- 


of  insurance  of  an  insolvent  insurance 
company  has  no  preference  over  other 
creditors.  State  v.  Williams,  101  Md. 
529  (1905).  The  New  Jersey  yearly 
license  fee  or  tax  of  one  tenth  of  one 
per  cent,  of  the  capital  stock  of  cor- 
porations is  a  preferred  claim  even 
though  the  corporation  is  in  the 
hands  of  a  receiver  at  the  time  when 
the  tax  accrues.  Duryea  v.  American, 
etc.  Co.,  133  Fed.  Rep.  329  (1904). 
The  court  will  order  the  receiver  to 
pay  the  taxes  upon  the  property  in 
the  receiver's  hands.  Central  T.  Co. 
V.  New  York,  etc.  R.  R.,  110  N.  Y.  250 
(1888) ;  State  v.  Raih-oad  Com'rs,  41 
N.  J.  L.  235  (1879) ;  Walters  v.  West- 
ern, etc.  R.  R.,  68  Fed.  Rep.  1002 
(1895).  Property  in  the  hands  of  a 
receiver  of  a  federal  court  cannot  be 
reached  by  proceedings  for  the  collec- 
tion of  state  taxes,  without  the  con- 
sent of  such  court.  Oakes  v.  Myers, 
68  Fed.  Rep.  807  (1895).  Poor  rates 
and  district  rates  do  not  have  pre- 
cedence over  debentures  after  a  re- 
ceiver is  appointed.  Richards  v.  Over- 
seers, [1896]  2  Ch.  212.  Taxes  are 
entitled  to  priority,  but  the  tax  col- 
lector must  apply  to  the  court  instead 
of  levying  on  the  property.  Ledoux 
V.  La  Bee,  83  Fed.  Rep.  761  (1897). 

1  Virginia,  etc.  Co.  v.  Bristol  Land 
Co.,  88  Fed.  Rep.  134  (1898).  Laud 
may  be  sold  for  taxes  due  the  state, 
even  though  a  receiver  has  been  or- 
dered to  take  possession  of  it.  Met- 
calfe V.  Commonwealth,  etc.  Co.'s  Re- 
ceiver, 113  Kv-  751  (1902). 

2  Clark  V.  McGhee,  87  Fed.  Rep.  789 
(1898).  Where  a  receiver  appointed 
by  a  federal  court  is  in  possession  of 
the  property,  even  a  tax  collector  can- 
not levy  upon  the  property  under 
state  process.  The  tax  collector  must 
apply  to  the  federal  court.  Re  Tyler, 
149  U.  S.  164  (1893).  Lands  in  the 
hands  of  a  federal  receiver  cannot  be 


sold  for  taxes.  Burleigh  v.  Chehalis 
County,  75  Fed.  Rep.  873  (1896).  Tax 
collectors  may  levy  on  the  property, 
even  though  it  is  in  the  hands  of  re- 
ceivers. Stevens  v.  New  York,  etc. 
R.  R.,  13  Blatchf.  104  (1875) ;  s.  c,  23 
Fed.  Cas.  21.  A  receiver  of  an  insol- 
vent bank  is  not  liable  for  ta.xes  as- 
sessed on  its  capital  stock  before  in- 
solvency. Hewitt  V.  Traders'  Bank, 
18  Wash.  326  (1897).  Where  taxes 
are  two  years  overdue,  the  court 
should  direct  the  receiver,  if  there  is 
no  other  means  of  paying  them,  to  sell 
sufficient  of  the  propertj-  to  pay  them. 
Dvsart  v.  Brown,  100  Ga.  1  (1896). 

3  Wise  V.  Wise  Co.,  153  N.  Y.  507 
(1897).  A  surety  company  which  has 
paid  license  fees  to  a  city  under  threat 
of  the  city  that  it  would  forfeit  the 
franchise  of  the  street  railway  unless 
they  were  paid,  has  no  right  to  pay- 
ment in  preference  to  mortgage  bonds. 
Central  Trust  Co.  v.  Third  Avenue 
R.  R.,  180  Fed.  Rep.  710  (1910). 
A  tax  on  dividends  may  not  have 
priority  over  a  mortgage.  Central 
T.  Co.  V.  Third  Ave.  R.  R.,  186  Fed. 
Rep.  291  (1911).  Unpaid  taxes  not 
a  lien  are  not  entitled  to  preference. 
Bisbee  v.  Mt.  Battle  Mfg.  Co.,  107 
Me.  185  (1910).  A  license  fee  of 
$10  cannot  be  collected  from  a  cor- 
poration which  passed  into  a  receiver's 
hands  before  it  was  le\'ied.  Johnson 
V.  Johnson  Bros.,  108  Me.  272  (1911). 
Where  a  receiver  is  operating  several 
leased  lines  making  a  system,  he  need 
not  hold  receipts  from  a  particular 
Une  to  meet  taxes  on  that  line  which  are 
being  contested.  Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.,  165  Fed. 
Rep.  468  (1908).  A  receiver  of  an  in- 
solvent corporation  should  not  pay  city 
taxes  assessed  after  the  commencement 
of  the  suit,  inasmuch  as  the  status  of 
all  claims  is  fixed  at  that  date.  In  re 
United,  etc.  Co.,  22  R.  L  108  (1900). 
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ing  assessments  and  bonds  to  cities  where  the  statutes  are  silent  as  to 
their  being  a  prior  lien.^ 

The  contractor  who  constructs  the  road  has  no  Hen  on  the  road. 
The  fact  that  he  has  possession  does  not  give  him  a  hen.  The  stat- 
utes may  give  him  a  Hen,  as  .shown  above.  Or  the  company  itself 
may  by  contract  give  him  a  lien,  and  so  long  as  he  continues  in  posses- 
sion under  such  a  contract  lien,  this  lien  may  be  good  as  against  sub- 
sequent mortgages,  but  is  not  good  as  against  mortgages  prior  to  such 


A  receiver  of  an  insolvent  bank  is  not 
liable  for  taxes  assessed  on  its  capi- 
tal stock  before  insolvency.  Hewitt  v. 
Traders'  Bank,  18  Wash.  326  (1897). 
Even  though  a  mortgage  deed  of  trust 
covers  the  personal  property  as  well 
as  the  real  estate,  yet  taxes  subse- 
quently assessed  on  the  personal  prop- 
erty are  a  lien  prior  to  the  mortgage 
where  the  statute  expressly  makes 
such  taxes  a  lien.  State  of  Minnesota 
V.  Central  Trust  Co.  etc.,  94  Fed.  Rep. 
244  (1899).  A  franchise  tax  levied 
after  a  corporation  passes  into  the 
hands  of  a  receiver  does  not  partici- 
pate in  the  assets  unless  all  creditors 
are  paid.  Crews  v.  U.  S.  etc.  Co.,  57 
N.  J.  Eq.  357  (1899).  But  in  In  re 
United  States,  etc.  Co.,  60  N.  J.  Eq. 
514  (1899),  the  court  held  that  in 
New  Jersey  the  annual  tax  on  a  cor- 
poration must  be  paid  by  the  receiver, 
even  though  it  was  imposed  after  the 
receiver  was  appointed.  A  franchise 
tax  levied  during  a  receivership  does 
not  have  preference  over  the  receiv- 
er's allowance  and  the  expenses  of 
winding  up  the  business.  Chesa- 
peake, etc.  Ry.  V.  Atlantic,  etc.  Co.,  62 
N.  J.  Eq.  751  (1901).  As  to  whether 
a  receiver  will  be  ordered  to  pay  the 
annual  tax  of  one  tenth  of  one  per 
cent,  of  the  capital  stock,  see  Re 
George  Mather's  Sons'  Co.,  52  N.  J.  Eq. 
607  (1894).  A  receiver  appointed  by 
the  United  States  court  in  Massachu- 
setts for  a  New  Jersey  corporation  will 
not  be  directed  to  pay  the  annual 
license  fee  of  one  tenth  of  one  per  cent, 
imposed  upon  the  companj'^  by  the 
New  Jersey  statutes,  this  license  fee 
being  without  regard  to  the  value  of 
the  property  or  franchises.  Franklin 
Trust  Co.  V.  State  of  New  Jersey,  181 
Fed.  Rep.  769  (1910). 


'  Where  a  street  railway  is  being 
foreclosed,  the  city  has  no  lien  for 
the  expense  of  grading  and  macadam- 
izing between  the  rails,  and  the  re- 
ceiver will  not  be  ordered  to  pay  it. 
Union  L.  &  T.  Co.  v.  Southern  Cal. 
etc.  Co.,  49  Fed.  Rep.  267  (1892).  A 
bond  given  by  a  street  railroad  to  the 
city  in  regard  to  damages  is  not  a 
lien,  and  upon  foreclosure  of  a  mort- 
gage on  the  road  the  city  will  not  be 
allowed  to  become  a  party.  Farmers' 
L.  &  T.  Co.  V.  New  Rochelle,  etc.  Ry., 
57  Hun,  .376  (1890) ;  aflf'd,  126  N.  Y. 
624.  Where  the  charter  of  a  street 
railway  companj'  requires  it  to  do  cer- 
tain pa\'ing,  any  mortgage  given  by 
the  company  is  subject  to  that  pro- 
vision, and  materialmen  who  furnish 
paving  material  have  a  lien  prior  to 
such  mortgage.  Cambria,  etc.  Co.  v. 
Union,  etc.  Co.,  154  Ind.  291  (1899). 
Pa\ing  assessments  have  no  priority 
o^'er  a  mortgage  except  for  pa\ing 
finished  at  the  time  of  the  recording 
of  the  mortgage  or  contemplated  at 
that  time.  City  of  Lincoln  v.  Lincoln 
St.  Ry.,  67  Neb.  469  (1903).  An 
assessment  for  pa\dng  is  not  a  tax, 
and  hence  a  two  years'  statute  of  limi- 
tations may  apply  to  it  as  against 
a  mortgage  of  a  street  railway.  City 
of  Galveston  v.  Guaranty,  etc.  Co., 
107  Fed.  Rep.  325  (ISOl).  A  mort- 
gage given  by  a  street  railway  may 
have  precedence  over  a  liability  to  the 
city  for  paving.  Provisional  Munici- 
pality V.  Northrup,  66  Fed.  Rep. 
689  (1895).  In  Houston  City  St. 
Ry.  V.  Storrie,  44  S.  W.  Rep.  693 
Cfex.  1898),  it  was  held  that  the 
lien  of  the  city  for  paving  was  sub- 
ject to  a  prior  mortgage  on  the  prop- 
erty. 
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contract.     There  has  been  a  great  deal  of  litigation  on  these  rights  of  a 
contractor.^ 


1  Dunham  v.  Cincinnati,  etc.  Ry.,  1 
Wall.  254  (1863) ;  Galveston  R.  R.  v. 
Cowdrey,  11  Wall.  459,  480  (1870).  A 
contractor's  lien  for  construction  work 
does  not  exist  merely  because  he  still 
has  possession  of  the  work.  Am- 
biguous words  in  the  contract,  such 
as  entitled  to  the  earnings  "  during 
construction"  and  "until  accepted," 
give  no  lien.  Wright  v.  Kentucky, 
etc.  Ry.,  117  U.  S.  72  (1886).  Where 
a  contractor  is  in  possession  of  a  rail- 
road and  holding  it  until  paid  there- 
for, and  is  forcibly  ejected  by  the  com- 


ing a  lien  to  employees.  Bankers',  etc. 
Tel.  Co.  V.  Bankers',  etc.  Tel.  Co.,  27 
Fed.  Rep.  536  (1886).  By  claiming 
a  mechanic's  lien  under  the  stat- 
ute a  person  waives  any  common-law 
lien.  Giving  up  possession  gives  up 
any  common-law  lien.  There  can  be 
no  common-law  hen  on  real  estate. 
Vane  v.  Newcombe,  132  U.  S.  220 
(1889).  A  contractor  has  no  rights 
prior  to  holders  of  receivers'  certifi- 
cates secured  by  a  mortgage  on  the 
property.  Postal,  etc.  Co.  v.  Vane,  80 
Fed.  Rep.  961  (1897).     After  a  mort- 


pany,   he  may  recover  possession  by    gage  has  been  recorded,  the  corpora 


action  of  forcible  entry  and  detainer. 
Iron  Mountain,  etc.  R.  R.  v.  Johnson, 
119  U.  S.  608  (1887).  "Whatever  is 
the  rule  applicable  to  locomotives  and 
cars,    and    loose    property    susceptible 


tion  cannot  by  contract  give  to  a  con- 
tractor a  lien  prior  to  the  mortgage 
on  property  upon  which  such  con- 
tractor thereafter  constructs  a  wharf. 
Contractors  cannot  obtain  a  prior  lien 


of  separate  ownership  and  of  separate    even    though    they   retain    possession. 


liens,  and  to  real  estate  not  used  for 
railroad  purposes,  as  to  their  being 
unaffected  by  a  prior  mortgage  given 
by  a  railroad  company  covering  after- 
acquired  property,  it  is  well  settled, 
in  the  decisions  of  this  court,  that 
rails  and  other  articles  wliich  become 
affixed  to  and  a  part  of  a  railroad 
covered  by  a  prior  mortgage  will  be 
held  by  the  lien  of  such  mortgage  in 
favor  of  bona  fide  creditors,  as  against 
any  contract  between  the  furnisher  of 
the  property  and  the  railroad  com- 
pany." A  mortgage  takes  precedence 
over  a  contract  giving  a  lien  on  a 
bridge.  Porter  i'.  Pittsburg  Steel  Co., 
122  U.  S.  267  (1887) ;  s.  c,  120  U.  S. 
649  (1887).  There  is  no  lien  for  con- 
struction work  done  for  a  water- 
works companv.  Wood  v.  Guarantee, 
etc.  Co.,  128  U.  S.  416  (1888).     The 


Toledo,  etc.  R.  R.  v.  Hamilton,  134 
U.  S.  296  (1890).  A  contractor  and 
constructor  of  a  railroad  is  given  no  lien 
in  priority  to  the  mortgage  on  the 
theory  that  he  gave  value  to  the  mort- 
gage and  created  the  property.  To- 
ledo, etc.  R.  R.  V.  Hamilton,  134  U.  S. 
296  (1890).  Contractors  and  creditors 
whose  debts  were  created  for  money, 
labor,  or  materials  used  in  the  im- 
provement acquire  no  legal  or  equita- 
ble claim  to  displace  or  subordinate 
the  lien  of  the  mortgage  for  their  pro- 
tection. HoUister  v.  Stewart,  111 
N.  Y.  644,  663  (1889).  A  contractor 
cannot  claim  a  lien  as  against  a  mort- 
gage duly  made  before  the  contract. 
Reed's  Appeal,  122  Pa.  St.  565  (1888). 
A  railroad  mortgage  covering  after- 
acquired  property  has  prior  right  to 
a  sum  due  the  contractors  who  con- 


special  lien  of  contractors  is  subordi-  structed  the  railroad.     Haynes  v.  Ke- 

nate  to  an  old  general  mortgage  cov-  nosha,  etc.  Ry.,   139  Wis.  227  (1909). 

ering  after-acquired  property.    Thomp-  A  contractor's  right  of   possession  of 

son  V.  White,  etc.  R.  R.,  132  U.  S.  68  the  road  by  contract  and  of  the  profits 

(1889).     A  contractor  is  not  entitled  until  the  road  is  completed  is  waived 

to  priority  for  work  done  before  the  in    favor    of    a    mortgage    subsequent 

receivership.       First     Nat.     Bank     v.  in    time,    where    the    contractor    has 


Ewing,  103  Fed.  Rep.  168  (1900).  A 
contractor  constructing  a  telegraph 
line  has  no  lien  thereon,  although  he 
retains  possession.     A  contractor  has 


taken  and  sold  many  of  the  bonds 
secured  by  it,  and  the  mortgage  pro- 
vides for  possession  by  the  trustee 
in   case   of   default.     Allen   v.   Dallas, 


no  lien  under  the  Indiana  statute  giv-    etc.  R.  R.,  3  Woods,  316  (1878) ;  s.  c, 
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The  creditors  of  a  railroad  corporation  have  no  claim  to  come  in 
ahead  of  the  bondholders  after  foreclosure  is  commenced,  even  though 
such  creditors  advanced  the  money  which  enabled  the  company  to 
continue  business.^    A  surety  on  a  bond  to  stay  execution  on  a  judg- 

1  Fed.  Cas.  465.     Although  a  receiver    performed   before  or  after   the   mort- 


has  been  directed  to  carry  out  un- 
fulfilled contracts  of  the  corporation, 
yet  this  does  not  give  the  contractor 
a  hen  on  the  corporate  assets  for  the 
part  of  the  contract  that  is  already 
fulfilled.  Olyphant  v.  St.  Louis,  etc. 
Co.,  28  Fed.  Rep.  729  (1884).  A  pro- 
vision in  a  mortgage  that  the  pro- 
ceeds from  the  bonds  shall  be  ex- 
pended only  upon  the  assent  of  one 
of  the  trustees  does  not  give  a  con- 
struction contractor  a  lien  upon  such 
proceeds,  although  the  trustee  as- 
sented to  the  contract.  Dillon  v.  Bar- 
nard, 21  Wall.  430  (1874);  aff'g  1 
Holmes,  386;  s.  c,  7  Fed.  Cas.  714.  A 
subcontractor  has  no  lien  on  the  bonds 
with  which  the  contractor  was  to  be 
paid.  Coe  i;.  East,  etc.  R.  R.,  52  Fed. 
Rep.  531  (1892).  Where  a  contractor 
taking  stock  and  bonds  in  payment 
for  work  subcontracts  the  work  for 
the  stock  and  then  forecloses  the 
mortgage  and  bujs  the  property  in, 
the  subcontractor  cannot  hold  him 
liable  for  the  stock.  McLane  i'.  King, 
144  U.  S.  260  (1892).  See  also  2  Cent. 
L.  J.  Ill,  729,  739,  772,  838;  Jessup 
t'.  Atlantic,  etc.  R.  R.,  3  Woods,  441 
(1879) ;  s.  c,  13  Fed.  Cas.  573.  Where 
a  contractor  to  construct  a  railroad 
owns  all  the  stock  and  bonds  for 
which  he  is  to  build  the  railroad,  and 
he  buys  material  and  pays  therefor 
in  bonds,  a  chattel  mortgage  which 
he  individually  gives  to  a  director  of 
the  company  on  the  engines  and  cars 
which  he  turns  over  to  the  railroad 
company  is  not  prior  in  right  to  the 
mortgage  bonds  of  the  company,  even 
though  such  chattel  mortgage  was  re- 
corded. Flanagan  Bank  v.  Graham, 
42  Oreg.  403  (1903).  A  construc- 
tion company  in  possession  of  a  road 
and  operating  it  may  give  a  mort- 
gage on  the  rolling-stock  before 
turning  the  road  over  to  the  railroad 
company.  Hardin  v.  Iowa,  etc.  Co., 
78  Iowa,  726  (1889).  Contractors' 
claims   for   work   performed,   whether 


gage  was  given,  are  second  to  the 
mortgage.  Tommey  v.  Spartanburg, 
etc.  R.  R.,  4  Hughes,  640  (1881) ;  s.  c, 
7  Fed.  Rep.  429. 

1  Even  though  a  bank  loans  money 
to  a  failing  corporation  to  enable  it 
to  pay  the  interest  on  its  bonds  and 
to  keep  the  company  afloat,  yet  the 
bank  is  not  thereby  entitled  to  share 
in  the  final  assets  on  a  parity  with 
the  mortgage  bondholders.  Farmers* 
L.  &  T.  Co.  V.  Bankers',  etc.  Tel.  Co., 
148  N.  Y.315  (1896).  Persons  advanc- 
ing money  to  keep  a  street  railway  in 
operation  and  for  taxes  after  it  has 
become  insolvent  have  no  preference 
over  the  mortgage,  the  trustee  not 
having  taken  possession,  and  there 
having  been  no  diversion  of  income 
to  the  bondholders,  but  money  so  ad- 
vanced at  the  request  of  the  trustee 
after  the  trustee  takes  possession  may 
have  priority  over  the  mortgage. 
Mersick  v.  Hartford,  etc.  Co.,  76  Conn. 
11  (1903).  A  city  which  has  loaned 
funds  to  a  railroad  in  order  to  com- 
plete it  cannot  claim  payment  in  pref- 
erence to  mortgage  bondholders. 
Farmers'  L.  &  T.  Co.  v.  Logans ville, 
etc.  Ry.,  4  Fed.  Rep.  184  (1880).  The 
mere  fact  that  money  loaned  to  a 
railroad  corporation  was  expended  in 
payment  of  interest  on  its  first-mort- 
gage bonds  or  of  operating  expenses 
does  not  entitle  the  lender  to  prefer- 
ence over  the  first-mortgage  bonds  by 
way  of  subrogation,  or  on  the  ground 
of  superior  equities.  Morgan's,  etc. 
Co.  V.  Texas,  etc.  Ry.,  137  U.  S.  171 
(1890).  Cf.  Atkins  v.  Petersburg  R.  R., 
3  Hughes,  307;  s.  c,  2  Fed.  Cas. 
90  (1879);  Farmers'  L.  &  T.  Co.  v. 
Vicksburg,  etc.  R.  R.,  33  Fed.  Rep. 
778  (1888).  See  also  Blair  v.  St. 
Louis,  etc.  R.  R.,  23  Fed.  Rep.  521 
(1885).  Where  a  bank  loans  a  large 
sum  of  money  to  a  railroad  just  be- 
fore the  latter  is  foreclosed,  the  bank 
comes  in  as  a  general  creditor  only. 
Penn    v.    Calhoun,     121     U.    S.    251 


3262 


CH.  L.] 


MORTGAGES   AND   CONFLICTING   CL.\IMS. 


[§  860. 


ment  obtained  before  the  receivership  has  no  priority  over  the  mort- 
gage bondholders.^ 


(1887) ;  Kelly  v.  Receiver,  5  Fed.  Rep. 
846  (1881).  A  person  advancing 
money  to  keep  the  company  afloat  has 
no  priority.  Re  Regents',  etc.  Co., 
L.  R.  3  Ch.  D.  411  (1875).  A  person 
advancing  money  to  an  insolvent  cor- 
poration to  continue  its  business  does 
not  thereby  become  personally  liable 
to  a  person  furnishing  material  to  the 
corporation.  Perkins  v.  Huntington, 
19  N.  Y.  Supp.  71  (1892).  No  prefer- 
ence is  allowed  to  a  bank  advancing 
money  to  a  failing  corporation.  Farm- 
ers', etc.  Bank  v.  Waco,  etc.  Co.,  36 
S.  W.  Rep.  131  (Tex.  1896).  A  stock- 
holder who  has  advanced  money  for 
the  improvement  of  real  estate  which 
the  corporation  has  purchased  on  a 
land  contract  cannot  prevent  the 
vendor  of  the  land  rescinding  the 
land  contract  by  legal  proceedings  for 
non-payment.  Collins  Park,  etc.  R.  R. 
V.  Short  Elec.  Ry.,  98  Ga.  62  (1895). 
A  creditor  obtaining  judgment  after  a 
receiver  is  appointed  has  no  preference, 
even  though  he  advances  money  to 
keep  the  institution  running.  Cowan 
V.  Pennsylvania,  etc.  Co.,  184  Pa.  St.  1 
(1898).  A  bank  advancing  money  to 
pay  interest  on  debentures  is  not  subro- 
gated to  such  debentures,  even  though 
the  company  is  at  that  time  insolvent. 
Re  Wrexham,  etc.  Ry.,  [1898]  2  Ch. 
663 ;  [1899]  1  Ch.  205 ;  aff'd,  [1899]  1 
Ch.  440.  Creditors  who,  after  a  re- 
ceiver has  been  appointed,  advance 
money  in  compromise  of  a  claim  against 
the  corporation  and  take  notes  of  the 
company  for  the  money  so  advanced, 
are  not  entitled  to  a  preference  there- 
for. Maxwell  v.  Wilmington,  etc.  Co., 
101  Fed.  Rep.  852  (1900).  A  person 
advancing  money  to  pay  interest  is 
not  entitled  to  a  preference.  Illinois 
T.  &  S.  Bank  ;;.  Ottumwa  Elec.  Ry., 
89  Fed.  Rep.  235  (1898).  A  person 
who  loans  money  to  pay  the  interest 
is  not  subrogated  to  the  rights  of  the 
coupons  so  paid.  Illinois,  etc.  Bank 
V.  Doud,  105  Fed.  Rep.  123  (1900). 
Money  loaned  to  pay  coupons  has  no 
preference  over  the  bonds.  Contract- 
ing, etc.  Co.  I'.  Continental  T.  Co.,  108 
Fed.  Rep.  1  (1900).     Even  though  one 


railroad  company  advances  money  to 
build  a  railroad  of  another  company, 
yet  the  holder  of  notes  of  the  former 
has  no  lien  on  the  latter,  although 
the  money  realized  from  such  notes 
was  the  money  advanced  to  the  latter. 
Farmers'  L.  &  T.  Co.  v.  Stuttgart  & 
A.  R.  R.,  92  Fed.  Rep.  246  (1899). 
A  person  adv^ancing  money  to  an  elec- 
tric light  company  to  enable  it  to  erect 
its  plant  to  fulfill  its  contract  may 
be  entitled  to  a  preference  over  a 
mortgage.  Illinois  T.  &  S.  Bank  v. 
Ottumwa  Elec.  Ry.,  89  Fed.  Rep.  235 
(1898). 

1  Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  R.,  68  Fed.  Rep.  36  (1895) ; 
Blair  v.  St.  Louis,  etc.  R.  R.,  23  Fed. 
Rep.  523  (1885).  A  surety  on  an 
appeal  bond  given  before  foreclosure  is 
commenced  does  not  come  in  ahead  of 
the  mortgage.  Whiteley  v.  Central 
Trust  Co.,  76  Fed.  Rep.  74  (1896). 
A  surety  on  a  bond  on  appeal  from  a 
judgment  for  a  personal  injury  will 
be  paid  in  priority  to  the  mortgage 
debt,  where  the  claim  itself  would 
have  had  priority.  City  T.  Co.  v. 
Sedalia  etc.  Co.,  195  Fed.  Rep.  845 
(1912).  Sureties  on  bonds  given  by 
an  insolvent  corporation  have  no  prior- 
ity. Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.,  165  Fed.  Rep.  485 
(1909).  A  surety  company  which  has 
given  a  bond  on  an  appeal  taken  by 
the  company,  which  afterwards  became 
insolvent,  has  no  priority  over  mort- 
gage bondholders.  Gay  v.  Hudson 
River,  etc.  Co.,  182  Fed.  Rep.  904 
(1910) ;  8.  c,  184  Fed.  Rep.  631  and 
186  Fed.  Rep.  410.  Neither  a  judg- 
ment against  the  company  for  personal 
injury  nor  a  bondsman  on  appeal 
therefrom  has  any  priority.  New 
York,  etc.  T.  Co.  v.  Louisville,  etc. 
R.  R.,  79  Fed.  Rep.  386  (1897).  But 
a  surety  who  enables  the  receiver  to 
preserve  the  property  will  be  paid 
before  the  bondholders.  Union  T. 
Co.  V.  Morrison,  125  U.  S.  591  (1888). 
In  Jones  v.  Central  Trust  Co.,  73  Fed. 
Rep.  568  (1896),  where  a  party  had 
become  surety  on  a  bond  in  order  to 
protect    the    corporate    property,   the 
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The  mortgage  is  not  affected  by  contracts  of  the  mortgagor  made 
after  the  mortgage  was  given.  This  is  necessarily  the  rule.  Other- 
wise the  mortgagor  would  be  in  a  position  to  barter  away  all  the  rights 
of  the  mortgagee.  The  mortgagee  is  not  bound  by  subsequent  con- 
tracts of  the  mortgagor,  whether  those  contracts  are  leases,  sales,  mort- 
gages, guaranties,  traffic  contracts,  or  debts. ^     The  effect  of  a  receiver- 


court  allowed  his  claim  to  come  in  as 
a  preferred  claim.  And  see  Farmers' 
L.  &  T.  Co.  V.  Northern  Pac.  R.  R., 
71  Fed.  Rep.  245  (1895),  allowing 
such  a  claim  in  behalf  of  a  surety. 
1  The  court  will  direct  its  receivers 
to  cancel  the  leases  of  property  to 
the  insolvent  corporation,  where  the 
rental  is  excessive  or  the  lease  other- 
wise unprofitable.  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.,  165 
Fed.  Rep.  459  (1908) ;  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.,  165 
Fed.  Rep.  462  (1908).  Property  be- 
longing to  the  receivers  at  the  time 
they  abandon  a  lease  may  be  taken 
away  by  them,  even  though  it  is  on  the 
property  of  the  lessor.  Central  T. 
Co.  V.  Third  Ave.  R.  R.,  165  Fed.  Rep. 
479  (1908).  A  decree  may  allow  the 
purchaser  to  reject  any  particular  lease 
or  traffic  agreement.  Guaranty  Trust 
Co.  V.  Metropolitan,  etc.  Ry.,  168  Fed. 
Rep.  936  (1909).  The  obligations  of 
a  crossing  of  a  street  railway  with  a 
steam  railroad  are  binding  upon  a 
purchaser  at  foreclosure  sale  of  the 
property  of  the  street  railway.  Louis- 
ville, etc.  R.  R.  V.  Central,  etc.  Co., 
147  Ky.  513  (1912).  A  claim  based 
on  joint  expense  of  flagmen  at  a  cross- 
ing has  no  priority.  City  T.  Co.  v. 
Sedalia,  etc.  Co.,  195  Fed.  Rep.  845 
(1912).  Upon  the  appointment  of  a 
receiver  the  contract  of  employment 
of  the  general  manager  ceases,  such 
termination  being  impliedly  within 
the  contemplation  of  the  parties 
when  the  contract  was  made.  Du 
Pont  V.  Standard,  etc.  Co.,  81  Atl. 
Rep.  1089  (Del.  1912).  See  §  642, 
supra.  The  mortgagee  coming  in  by 
superior  title  takes  the  subject  of 
his  mortgage  clear  of  all  obligations 
contracted  by  the  mortgagor,  whether 
personal  to  himself  or  relating  to  his 
management  of  the  property.  Ellis  r. 
Boston,    etc.    R.    R.,    107    Mass.  36 


(1871).  The  seller  of  locomotives  who 
is  partly  paid  and  takes  the  remain- 
der in  indorsed  notes  of  the  company 
has  no  lien  for  such  notes  prior  to 
the  mortgage.  Continental  T.  Co. 
etc.  V.  Toledo,  etc.  R.  R.,  93  Fed.  Rep. 
532  (1899).  Supplies  have  no  pref- 
erence unless  there  was  a  diversion  of 
income  to  the  benefit  of  the  mortgagee. 
A  claim  for  damages  for  breach  of 
contract  is  not  entitled  to  a  prefer- 
ence. Rentals  of  locomotives  and 
e.xpenses  of  maintaining  joint  offices  are 
not  entitled  to  preference  unless  there 
has  been  a  diversion  of  profits.  A 
general  claim  has  no  priority  over  a 
mortgage  except  to  the  extent  that 
the  net  income  has  been  diverted  to 
the  benefit  of  the  mortgagee  after  the 
claim  was  incurred.  Fordyce  v. 
Omaha,  etc.  R.  R.,  145  Fed.  Rep.  544 
(1906).  A  contract  whereby  a  mort- 
gagor company  guarantees  a  certain 
income  to  a  bridge  company  does  not 
bind  the  mortgagee,  the  guaranty  hav- 
ing been  made  after  the  mortgage  was 
given.  Nor  does  it  bind  the  mort- 
gagee whose  mortgage  was  subsequent 
to  the  date  when  the  guaranty  was 
made.  Newport,  etc.  Co.  v.  Douglass, 
12  Bush  (Ky.),  673,  712  (1877).  The 
mortgagee  does  not,  by  failing  to  com- 
mence foreclosure  as  soon  as  there  is 
default,  thereby  enable  all  debts 
incurred  after  such  default  to  come  in 
ahead  of  the  mortgage.  Blair  v.  St. 
Louis,  etc.  R.  R.,  22  Fed.  Rep.  471 
(1884).  Damages  for  breach  of  a 
contract  by  a  railroad  to  continue  a 
switch  does  not  take  precedence  of  a 
mortgage.  Central  T.  Co.  v.  Wabash, 
etc.  Ry.,  32  Fed.  Rep.  566  (1887). 
Where  a  receiver  has  gone  into  pos- 
session, an  employee  ha\'ing  a  long- 
time contract  of  employment  is  entitled 
to  damages,  and  the  amount  will  be 
ascertained  by  the  court's  directing 
an  issue  to  be  tried.     Spader  v.  Mural, 
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ship  or  dissolution  upon  corporate  contracts  and  obligations  arising 
therefrom  is  considered  elsewhere.^  A  receiver  by  continuing  a  traffic 
agreement  is  not  liable  for  prior  balances  due.^  A  debt  incurred  for 
betterments  with  a  view  to  an  extension  of  the  property  is  not  entitled 
to  a  preference  even  though  a  part  of  the  work  was  done  after  the  receiver 
was  appointed,  but  without  the  authorization  of  the  receiver  or  the 
court.^  A  mortgage  is  not  subject  to  the  contracts  existing  prior  to  the 
mortgage,  except  in  cases  where  the  mortgage  is  in  fraud  of  creditors 


etc.  Co.,  47  N.  J.  Eq.  18  (1890).  A 
traffic  contract  containing  a  provision 
that  for  a  breach  thereof  the  other 
party  shall  have  a  lien  for  damages 
on  the  railroad,  its  equipment,  and 
income,  is  not  a  lien  running  with  the 
land.  It  is  good  as  between  the  par- 
ties, but  does  not  bind  third  persons 
into  whose  hands  the  property  has 
passed,  mortgagee  or  lessee.  It  does 
not  convey  any  title  or  secure  any  par- 
ticular sum  of  money.  Des  Moines, 
etc.  R.  R.  V.  Wabash,  etc.  Ry.,  135 
U.  S.  576  (1890).  An  agreement  of  a 
railroad  with  an  express  company  to 
do  certain  things,  for  which  the  latter 
loans  the  former  a  sum  of  money,  gives 
no  precedent  lien  over  a  mortgage. 
Express  Co.  v.  Railroad  Co.,  99  U.  S. 
191  (1878).  The  contract  price  of 
steel,  part  of  which  had  been  delivered 
when  the  receiver  was  appointed,  has 
no  priority.  Olyphant  v.  St.  Louis,  etc. 
Co.,  28  Fed.  Rep.  729  (1886).  To 
same  effect  on  breach  of  contract  in 
regard  to  a  switch-line.  Central  T. 
Co.  V.  Wabash,  etc.  Ry.,  32  Fed.  Rep. 
566  (1887).  See  also  §890,  infra. 
A  lease  of  the  railroad  by  the  mort- 
gagor, subsequently  to  the  mortgage, 
does  not  prevent  foreclosure  of  the 
equity  of  redemption  and  of  the  lease- 
hold interest.  Hale  v.  Nashua,  etc. 
R.  R.,  60  N.  H.  333  (1880).  In  Elmira, 
etc.  Co.  V.  Erie  Ry.,  26  N.  J.  Eq.  284 
(1875),  the  receiver  cut  off  the  con- 
tract right  of  another  company  to 
run  its  cars  over  the  receiver's  tracks, 
such  company  being  in  arrears  of  rent 
and  having  been  notified  of  the 
receiver's  intention.  A  reorganized 
company,  after  a  strict  foreclosure,  is 
not  liable  on  the  contracts  of  the  old 
company.  Sullivan  v.  Portland,  etc. 
R.  R.,  94  U.   S.  806   (1876).     A  lien 


created  by  contract  has  no  priority 
over  a  mortgage  or  statutory  lien. 
Richmond,  etc.  Co.  v.  Richmond,  etc. 
R.  R.,  68  Fed.  Rep.  105  (1895).  In 
State  V.  Quintard,  80  Fed.  Rep.  829 
(1897),  the  court  held  that  a  traffic 
contract  with  the  state  was  binding 
upon  the  purchaser  at  the  foreclos- 
ure sale,  such  purchaser  being  the 
reorganization  committee.  Contracts 
made  by  a  creditor  after  the  execution 
of  a  mortgage  are  not  binding  upon  a 
purchaser  of  the  property  at  foreclos- 
ure sale.  Sherwood  v.  Atlantic,  etc. 
R.  R.,  94  Va.  291  (1897).  A  contract 
giving  a  lien  on.  future  earnings  of  an 
electric-light  plant  is  more  of  an 
executory  contract  than  a  vested  Uen, 
and  consequently  a  receiver  is  not 
bound  bj^  such  a  contract  giving  such 
a  lien,  and  may  compel  future  pay- 
ments to  the  receiver.  General  Elec. 
Co.  V.  Whitney,  74  Fed.  Rep.  664 
(1896).  In  the  case  Sammons  v. 
Kearney,  etc.  Co.,  77  Neb.  580  (1906), 
it  was  held  that  a  mortgage  of  an  irri- 
gation company  does  not  take  prece- 
dence over  a  usual  contract  of  such 
company  for  supplying  water  to  a 
person,  and  that  the  foreclosure  sale 
should  be  made  subject  to  such  con- 
tract, the  income  from  such  con- 
tract, however,  to  go  to  the  pur- 
chaser. A  person  claiming  water  rights 
from  a  company  ma j^  file  a  bill  against 
the  company  and  its  mortgagee  to  have 
those  rights  established  and  may 
join  the  bondholders  as  defendants. 
Howe  &  Da\adson  Co.  v.  Haugan,  140 
Fed.  Rep.  182  (1904). 
^  See  §  642  supra. 

2  Massey   v.   Camden,  etc.    Ry.,  79 
N.  J.  Eq.  652  (1912). 

3  Central   T.   Co.   v.   Colorado,  etc. 
Co.,  200  Fed.  Rep.  85  (1912). 
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or  is  taken  with  notice  of  prior  liens,  or  is  a  mortgage  given  in  certain 
cases  where  one  corporation  buys  out  another.^    An  assignment  by 

1  Foreclosure  of  a  railroad  cuts  off 
its  contract  with  a  city  to  keep  its 
shops  in  such  city.  International,  etc. 
Ry.  V.  Anderson  County,  150  S.  W. 
Rep.  239  (Tex.  1912).  Mortgagees 
of  a  railroad  are  chargeable  with  notice 
of  contracts  which  the  deed  of  the  road 
to  the  railroad  company  expressly 
refers  to  and  is  subject  to.  Central 
T.  Co.  V.  Wabash,  etc.  Ry.,  29  Fed. 
Rep.  546  (1886).  A  creditor  of  a  cor- 
poration owTung  an  uncompleted  rail- 
road cannot  claim  a  lien  thereon  prior 
to  that  of  the  mortgage  of  a  subsequent 
corporation  which  purchased  the  road, 
when  there  never  was  any  record 
evidence  of  any  lien,  and  the  subse- 
quent corporation  had  no  actual 
notice  of  the  claim.  Blair  v.  St.  Louis, 
etc.  R.  R.,  27  Fed.  Rep.  176  (1886). 
A  covenant  in  a  lease  that  damages 
for  a  breach  thereof,  etc.,  shall  be  a 
lien  upon  the  railroad  is  not  a  lien 
or  obligation  running  with  the  land. 
Des  Moines,  etc.  Co.  v.  Wabash  Ry., 
135  U.  S.  576  (1890).  A  claim  against 
one  company,  which  is  assumed  by 
another  company  upon  the  latter  com- 
pany buying  out  the  former,  is  not 
to  be  paid  out  of  the  assets  of  the 
latter  company  in  preference  to  a 
mortgage  upon  all  of  its  property. 
Fogg  V.  Blair,  133  U.  S.  534  (1890). 
Concerning  this  last  principle  of  law, 
see  ch.  XL,  supra.  A  mortgage  is  a 
first  lien  ahead  of  a  lease,  even  though 
thej'  were  executed  at  the  same  time, 
it  being  shown  that  the  mortgage 
became  due  ten  years  before  the  lease 
was  to  expire  and  that  the  lease  pro- 
vided for  the  execution  of  the  mort- 
gage. Louis\'ille,  etc.  R.  R.  v.  Schmidt, 
52  S.  W.  Rep.  835  (Ky.  1899).  Where 
a  lease  gives  to  the  lessor  thirty  per 
cent,  of  the  gross  earnings,  this  thirty 
per  cent,  is  not  a  rental  or  a  mere 
obligation  to  pay,  but  is  impressed 
with  the  trust,  and  having  been  made 
payable  to  the  bondholders  of  the 
lessor  they  may  collect  it  from  the  re- 
ceiver of  the  lessee.  Terre  Haute,  etc. 
R.  R.  V.  Cox,  102  Fed.  Rep.  825  (1900). 
Money  deposited  in  a  bank  on  a  day 
when  it  closes  its  doors,  it  being  hope- 


lessly insolvent,  may  be  recovered  back 
from  the  receiver  on  the  ground  of 
fraud.  Richardson  v.  New  Orleans 
Debenture,  etc.  Co.,  102  Fed.  Rep. 
780  (1900) ;  Richardson  v.  New  Or- 
leans Coffee  Co.,  102  Fed.  Rep.  785 
(1900).  A  receiver  of  a  national  bank 
may  be  ordered  to  repaj'  school  dis- 
trict funds  which  had  been  received 
by  it  as  a  special  deposit  to  pay  bonds, 
even  though  the  bank,  as  a  matter  of 
fact,  mingled  such  deposits  with  its 
general  funds,  it  appearing  that  the 
bank  had  no  power  to  receive  such 
funds  as  an  ordinary  deposit.  Mer- 
chants', etc.  Bank  v.  School  Dist.,  etc., 
94  Fed.  Rep.  705  (1899).  Where  a 
chattel  mortgage  provides  that  the 
company  may  sell  the  property  and 
replace  it  vnth  other  property,  and 
that  the  price  of  such  new  property 
shall  first  be  paid,  that  provision  will 
be  enforced  for  the  benefit  of  persons 
selling  the  new  property.  Reynolds, 
etc.  Co.  V.  Eacoek,  27  Ind.  App.  459 
(1901).  Rails  laid  down  under  an 
agreement  that  title  should  not  pass 
until  they  are  paid  for  belong  to  the 
vendor  until  such  payment  is  made, 
even  as  against  a  subsequent  mortgage, 
where  the  trustee  of  the  mortgage 
knew  of  the  agreement.  Haven  v. 
Emery,  33  N.  H.  66  (1856).  A  ven- 
dor's lien  may  be  retained  by  con- 
tract on  pumping  machinery  purchased 
by  a  contractor  for  a  corporation,  and 
if  the  corporation  had  notice  thereof 
it  takes  subject  thereto,  although  its 
stock  was  issued  in  payment  therefor 
to  the  contractor.  A  mortgage  given 
by  the  company  does  not  take  prece- 
dence over  such  lien.  New  Chester 
Water  Co.  v.  HoUy  Mfg.  Co.,  53  Fed. 
Rep.  19  (1892).  See  §  855,  supra. 
A  mortgage  has  precedence  over  a 
prior  contract.  Manhattan  Trust  Co. 
V.  Sioux  City,  etc.  R.  R.,  81  Fed.  Rep. 
50  (1897).  Where  the  bondholders 
purchased  their  bonds  with  knowledge 
of  the  fact  that  a  manufacturing  com- 
pany has  erected  machinery  on  the 
property  covered  by  the  mortgage, 
under  a  contract  by  which  said  com- 
pany reserved  title  in  the  machinery. 
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a  corporation  of  moneys  to  be  earned  by  it  in  the  future,  under  a  con- 
tract to  manufacture  machinery,  is  not  enforceable  as  regards  moneys 
earned  after  a  receiver  was  appointed.^  A  mortgage  by  a  purchasing 
company  takes  precedence  over  an  order  of  the  seUing  company  to  pay 
a  certain  amount  of  money  out  of  the  sale  of  the  bonds  of  the  selling 
company."^  A  trustee  has  no  right  to  personally  loan  money  to  the 
mortgagor  and  claim  a  first  lien  on  property,  which  property  the  trustee 
was  bound  to  know  should  have  been  placed  under  the  mortgage.^ 
A  chattel  mortgage  given  by  an  insolvent  ^Michigan  corporation  to  a 
trustee  for  the  benefit  of  all  creditors  who  should  accept  its  terms  and 
extend  their  debts,  the  trustee  being  given  power  to  continue  the  busi- 
ness, is  not  valid  as  to  personal  property  in  New  York  state,  even  though 
recorded  as  a  chattel  mortgage  in  New  York  state.^ 

Damages  for  injuries  to  freight  or  persons  prior  to  the  trustee  or  re- 
ceiver taking  possession  cannot  be  collected  prior  to  the  payment  of  the 
bonds  if  not  collected  before  such  possession  is  taken. ^ 

§  861.  The  "  dx  months'  rule,''  to  the  effect  that  labor  and  supply 
claims  arising  within  six  months  prior  to  a  receiver  being  appointed 
will  be  paid  out  of  the  income  received  by  the  receiver.  —  When  a  re- 
ceiver of  a  railroad  is  appointed  he  commences  at  once  to  take  the 
income  from  the  operation  of  the  road.  This  income  at  first  is  due 
largely  to  supplies  furnished  and  labor  done  prior  to  the  receivership. 
Accordingly  it  is  but  just  that  such  claims,  for  a  reasonable  length 
of  time  prior  to  the  receivership,  should  be  paid  out  of  the  income  re- 
ceived by  him,  especially  as  that  income  would  have  been  used  by  the 
company  for  that  purpose  if  the  court  had  refused  to  appoint  a  receiver. 

and  the  right  to  take  it  away  in  default  are  paid,  the  rental  must  be  paid 
of  payment,  the  lien  of  the  manufac-  before  the  mortgage  interest  is  paid, 
turing  company  is  prior  in  right  to  Mercantile  Trust  Co.  v.  St.  Louis,  etc. 
that  of  the  bondholders.  Central  Ry.,  71  Fed.  Rep.  601  (1896).  In 
Trust  Co.  I'.  Arctic,  etc.  Co.,  77  Md.  Texas  the  agreement  of  a  contractor 
202  (1893).  Where  a  railroad  com-  that  parties  loaning  money  to  build 
pany  contracts  to  give  a  mortgage  a  road  shall  own  three  fourths  of  it 
to  secure  bonds  to  be  given  to  the  con-  may  constitute  a  mortgage.  Arm- 
tractor,  the  bonds  and  mortgage  are  strong  v.  Burkitt,  34  S.  W.  Rep.  759 
enfox-ceable,  although  the  bonds  were  (Tex.  1896). 

issued  by  another  company,  and  were         ^  Cogan    v.    Conover,    etc.    Co.,    69 

secured  by  a  mortgage  on  the  company  N.  J.  Eq.  358  (1905). 
which  made  the  contract.     It  was  an         ^  Roberts    v.    Central    T.    Co.,    128 

equitable    mortgage   if   nothing   more.  Fed.  Rep.  882  (1904). 
and  prior  in  right  to  other  liens.  Cen-         ^  Guaranty  T.  Co.  v.  Atlantic,  etc. 

tral  Trust  Co.  i\  Bridges,  57  Fed.  Rep.  R.    R.,    138    Fed    Rep.    517    (1905). 

753   (1893).     Where,  subsequently   to  Central  T.  Co.  v.  West,  etc.  Co.,  144 

the  taking  of  leases  of  other  roads,  a  N.  Y.  App.  Div.  560  (1911). 
railroad  makes  a  mortgage,  the  inter-         ^  Bearing   v.    McKinnon,   etc.    Co., 

est  to  be  paid  after  other  obligations  165  N.  Y.  78  (1900). 
existing  at  the  time  of  the  mortgage         *  See  §  861,  infra. 
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Six  months  have  been  fixed  upon  by  the  courts  as  the  proper  Umit  of 
past  time  during  which  labor  and  supply  claims  enter  into  the  income 
received  by  the  receiver.  It  is  true  that  from  a  strictly  legal  and  equi- 
table standpoint  this  payment  of  back  claims  out  of  future  income  is  an 
extraordinary  exercise  of  judicial  power,  but  it  is  justified  and  legalized 
on  the  ground  that,  unless  the  mortgagee  consents  to  giving  the  receiver 
the  power  to  pay  these  back  claims,  the  court  will  refuse  to  appoint  any 
receiver  at  all,  the  receivership  being  always  a  matter  of  discretion  with 
the  court.^ 


1  Quincy,  etc.  R.  R.  v.  Humphreys, 
145  U.  S.  82,  103  (1892).  The  rule 
and  reason  of  the  six  months'  rule 
laid  down  in  Fosdick  v.  Schall,  has 
been  stated  as  follows:  "As  I  under- 
stand the  current  of  cases  which 
began  with  Fosdick  v.  Schall,  99  U.  S. 
235  (1878),  the  rule  is  this:  When 
holders  of  railroad  bonds  secured  by 
mortgage,  come  into  a  court  of  equity 
and  ask,  not  only  the  foreclosure  of 
the  mortgage,  but  also  the  appoint- 
ment of  a  I'eeeiver,  into  whose  hands 
the  corporation  shall  be  compelled  to 
deliver  all  its  property,  the  court, 
as  a  condition  precedent  to  granting 
this  last  request,  can  impose  terms  in 
reference  to  the  payment  from  the 
income  during  the  receivership  of 
such  outstanding  claims  as  address 
themselves  peculiarly  to  the  protec- 
tion of  the  court.  .  .  .  This  is  not 
a  right  vested  in  the  employees,  or 
an  equity  administered  in  their  favor. 
It  is  a  personal  protection  given 
to  them  by  the  court  ex  gratia,  moved 
thereto  by  the  fact  that  this  class 
depend  upon  their  daily  labor  for 
their  daily  food.  Afterwards,  when  the 
court  has  assumed  the  administration 
of  the  property,  and  it  appearing 
that  there  are  certain  outstanding 
claims  in  the  hands  of  persons  who 
furnished  equipment  materials,  sup- 
plies, or  anything  which  was  neces- 
sary to  keep  the  railroad  a  going  con- 
cern, then  the  court  administers  an 
equity,  and  the  benefits  of  this  equity 
inure  as  well  to  the  original  parties 
keeping  up  the  road  as  to  their  assign- 
ees." Finance  Co.  v.  Charleston,  etc. 
R.  R.,  49  Fed.  Rep.  693  (1892).  See 
also  Burnham  v.  Bowen,  111  U.  S. 
776    (1884) ;   Miltenberger   v.   Logans- 


port,  etc.  Ry.,  106  U.  S.  286  (1882) ; 
Union  T.  Co.  v.  lUinois  Mid.  Ry.,  117 
U.  S.  434  (1886) ;  Taylor  v.  Philadel- 
phia, etc.  R.  R.,  7  Fed.  Rep.  377 
(1880).  In  U.  S.  Trust  Co.  v.  Wabash 
Ry.,  150  U.  S.  287,  304  (1893),  the 
court  said:  "It  is  well  understood 
that,  in  the  foreclosure  of  railroad 
mortgages,  it  often  becomes  necessary 
to  provide  for  the  payment  of  pre- 
ferred claims,  and  to  postpone  all 
rights  of  ordinary  creditors,  and  even 
of  mortgagees,  to"  these  preferred 
classes,  and  that  this  is  sometimes 
done  from  the  necessities  of  the  case 
without  notice  to  all  who  may  be 
affected  thereby."  A  creditor  who 
files  a  mechanic's  lien  thereby  waives 
the  preferential  right  under  the  six 
months'  rule.  State  Trust  Co.  v. 
Kansas  City,  etc.  R.  R.,  129  Fed.  Rep. 
455  (1904),  rev'd  on  another  ground 
in  137  Fed.  Rep.  26.  A  debt  incurred 
for  a  permanent  water  power  one 
month  prior  to  a  receivership  of  a 
street  railway  which  is  obliged  to  use 
such  water  power  has  a  preference 
over  the  bondholders  as  to  the  income 
of  the  receiver.  Virginia,  etc.  Co.  v. 
Lane  Bros.  Co.,  174  Fed.  Rep.  513 
(1909).  Services  rendered  in  logging 
operations  of  a  railroad  are  not  entitled 
to  a  preference.  Security,  etc.  Co.  v. 
Goble,  etc.  R.  R.,  44  Or  eg.  370  (1904). 
In  Northern  Pac.  R.  R.  v.  Lamont, 
69  Fed.  Rep.  23  (1895),  the  court 
allowed  a  claim  for  board  and  for  care 
of  a  stallion,  although  it  accrued  more 
than  six  months  prior  to  the  receiver- 
ship. Services  in  getting  right  of 
way,  etc.,  do  not  come  within  the 
six  months'  rule.  Central  T.  Co.  v. 
Chattanooga,  etc.  R.  R.,  69  Fed.  Rep. 
295  (1895). 
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Judge  Colt  in  1895  laid  down  the  following  rules  on  this  subject : 
"  In  respect  to  the  payment  by  receivers  of  a  railroad  of  preexisting 
current  debts,   as  constituting  a  preference  over  outstanding  mort- 


Where  receivers  are  in  charge 
for  twenty  months  at  the  instance 
of  unsecured  creditors,  and  apply  over 
$100,000  of  income  to  the  payment  of 
interest,  and  then  a  receiver  in  behalf 
of  the  mortgagee  is  appointed  and 
collects  $55,000  of  income  earned 
before  his  appointment,  a  claim  for 
$44,000  for  engines  furnished  before 
the  first  receivership  may  be  paid  out 
of  the  $55,000.  Farmers',  etc.  Co.  v. 
American,  etc.  Co.,  107  Fed.  Rep.  23 
(1895).  Claims  for  the  price  of  cross- 
ties  and  small  quantities  of  hardware 
accruing  within  six  months  prior  to 
foreclosure  may  be  given  preference. 
Gregg  V.  Mercantile  T.  Co.,  109  Fed. 
Rep.  220  (1901).  Where  there  is  a 
contest  as  to  whether  a  receiver 
appointed  in  a  stockholder's  suit  shall 
be  replaced  by  a  receiver  in  a  bond- 
holder's suit,  six  months'  claims  may 
be  for  six  months  prior  to  the  appoint- 
ment of  the  first  receiver,  such  receiver 
being  the  bondholder's  receiver.  Penn. 
Co.  V.  Jacksonville,  etc.  Ry.,  93  Fed. 
Rep.  60  (1899).  Preference  under  the 
six  months'  rule  may  be  given  where 
the  foreclosure  of  the  mortgage  is  com- 
menced after  a  receiver  has  been 
appointed.  Grand  Trunk  Ry.  v.  Cen- 
tral Vermont  R.  R.,  88  Fed.  Rep.  620 
(1898).  Where  a  receiver  uses  materi- 
als for  repairing  the  track  which  were 
on  hand  when  he  was  appointed,  the 
party  who  furnished  the  same  may 
hold  the  receiver  liable  therefor.  Cen- 
tral, etc.  Ry.  V.  Hitchcock,  91  Fed. 
Rep.  209  (1899).  Claims  for  labor 
and  material  used  in  rebuilding  a 
power-house  for  a  street  railway  have 
no  priority  over  a  mortgage.  Marj'- 
land,  etc.  Co.  v.  Gettysburg,  etc.  Co., 
99  Fed.  Rep.  150  (1900).  Labor 
claims  more  than  six  months  old  at 
the  time  of  the  appointment  of  a 
receiver  are  not  entitled  to  a  pref- 
erence. Thomas  v.  Cincinnati,  etc. 
Ry.,  91  Fed.  Rep.  195  (1898).  The 
court  will  not  allow  interest  on  a  six 
months'  claim  from  the  time  when 
payment    was    stayed    by    the    court. 


Grand  Trunk  Ry.  v.  Central  Vermont 
R.  R.,  91  Fed.  Rep.  569  (1899),  hold- 
ing also  that  a  claimant  who  does  not 
come  within  the  six  months'  rule 
should  present  his  claim  by  petition 
and  not  by  motion.  A  creditor  who 
has  furnished  coal  within  three  months, 
but  who  is  under  obligations  to  pay 
the  bonds  involved  in  the  foreclosure, 
will  not  be  allowed  a  preference  under 
the  six  months'  rule.  Guarantee  Trust 
Co.  V.  P.,  R.  &  N.  E.  R.  R.,  31  N.  Y. 
App.  Div.  511  (1898).  A  bill  for  feed 
for  horses  delivered  before,  but  not 
used  until  after  a  receiver  was 
appointed,  has  no  preference.  George 
Co.  V.  Pigford,  97  Miss.  332  (1910). 
An  electric  heater  furnished  to  a 
street  railway  prior  to  the  receiver- 
ship is  not  entitled  to  a  preference. 
McCornaek  v.  Salem,  etc.  Ry.,  34  Greg. 
543  (1899).  A  decree  excluding  a 
claim  as  regards  preference  is  a  bar 
to  a  subsequent  application  on  such 
claim  to  be  paid  out  of  a  final  fund 
from  earnings.  Manhattan,  etc.  Co. 
V.  Trust  Co.  of  N.  A.,  107  Fed.  Rep. 
328  (1901).  Notes  given  before  the 
receivership  for  labor  and  materials 
furnished  eighteen  months  before  the 
receivership  will  not  be  paid  out  of 
income  prior  to  the  mortgage  bonds, 
even  though  the  property  was  thereby 
preserved.  Guarant3%  etc.  Co.  v.  Gal- 
veston, etc.  R.  R.,  107  Fed.  Rep.  311 
(1901).  Machinery  for  a  power-house 
purchased  within  six  months  prior  to 
the  receivership  may  be  paid  for  in 
preference  to  the  bonds.  Central 
Trust  Co.  V.  Clark,  81  Fed.  Rep.  269 
(1897).  Six  months  is  a  reasonable 
time  prior  to  receivership  during 
which  claims  arising  may  be  ordered 
paid.  An  advertising  claim  is  not  a 
supply  or  material  claim.  Central 
Trust^Co.  V.  East  Tennessee,  etc.  R.  R., 
80  Fed.  Rep.  624  (1897).  Nor  notes 
given  at  various  times  from  four 
years  to  nine  months  prior  to  the 
receivership.  Morgan's,  etc.  Co.  v. 
Farmers'  L.  &  T.  Co.,  79  Fed.  Rep. 
210  (1897).     Nor  money  advanced  to 
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gage  liens,  out  of  current  income  coming  into  their  hands,  or  even 
out  of  the  proceeds  of  the  sale  of  the  property  under  foreclosure,  it 
may  be  observed  —  First,  that  no  fixed  and  inflexible  rule  can  be  laid 


pay   floating   debts   and   interest,   nor 
bonds  loaned  to  the  company.     South- 
ern    Development     Co.     v.     Farmers' 
L.  &  T.  Co.,  79  Fed.  Rep.  212  (1897). 
The  arrears  of  salary  of  the  presi- 
dent wall  not  be  paid  by  the  receiver 
und-^r  the  six  months'  rule.     National 
Bank    of    Augusta    v.    Carolina,    etc. 
R.    R.,   63   Fed.    Rep.   25    (1894).     A 
local    lawyer    may    be    an    employee 
entitled    to    a    preference.     Seaboard, 
etc.  Ry.  V.  Continental,  etc.  Co.,  166 
Fed.  Rep.  597  (1908).     In  New  York, 
etc.    Co.    V.    Tacoma    Ry.,   etc.    Co., 
83  Fed.  Rep.  365  (1897),  the  vendor 
of  a  cable  to  a  street  railway  cable 
company  was  given  priority  over  the 
mortgage    bondholders,    although    the 
cable  was  sold  in  1892,  and  the  receiv- 
ership on  the  foreclosure  suit  was  not 
commenced  until  1895.     Mileage  due 
for    palace    cars    is    not    a    preferred 
claim.     Pullman's  P.  C.  Co.  v.  Ameri- 
can  L.   &   T.   Co.,   84   Fed.    Rep.    18 
(1897).     A  contractor  does  not  come 
within  the  si.x  months'  rule,  nor  does 
an  attorney.     Ten  Eyck  v.  Pontiac,  etc. 
R.  R.,  114  Mich.  494  (1897).     In  Cen- 
tral T.  Co.  V.  Utah  Cent.  Ry.,  16  Utah, 
12    (1897),    a   claim   two   and   a   half 
years    old    was    allowed    to    come    in 
ahead    of    the    mortgage,    and    claims 
that  existed  before  the  mortgage  were 
allowed  to  come  in.     Upon  appointing 
a  receiver  a  court   may  impose  such 
terms  as  it  sees  fit  in  regard  to  the 
application    of   the   income    to    labor, 
supplies,     improvements,    etc.    Union 
T.    Co.    V.    Souther,    107    U.    S.    591 
(1882).     An  order  for  the  payment  of 
prior   claims    by    the    receiver    should 
be  made  when  he  is  appointed,   but, 
if  not  so  made,  may  be  made  there- 
after.    Central   T.    Co.    v.   St.    Louis, 
etc.    Ry.,    41    Fed.    Rep.    551    (1890). 
These    six    months'    claims    may    be 
ordered    paid    by    an    order    entered 
after  the  receiver  is  appointed.     Blair 
V.  St.  Louis,  etc.  R.  R.,  22  Fed.  Rep. 
471   (1884).     Certain  car-supply  debts 
incurred  within  two  months  prior  to 
the  receivership  may  be  paid   by  the 


receiver.     Hale  v.  Frost,  99  U.  S.  389 
(1878). 

The  wages  of  street-car  employees 
for  sixty  days  prior  to  the  commence- 
ment of  foreclosure  Mill  be  paid 
before  any  payment  is  made  to  the 
mortgage  bondholders.  Litzenberger 
V.  Jarvis,  etc.,  8  Utah,  15  (1892).  Gas 
equipment  and  supplies,  although 
apparently  furnished  a  long  time  prior 
to  the  receivership,  may  be  allowed  to 
be  paid  from  income  onlj-.  U.  S. 
Trust  Co.  V.  New  York,  etc.  Ry.,  25 
Fed.  Rep.  797  (1885). 

The  rule  that  "back  claims"  for 
materials,  labor  and  supplies  may  be 
ordered  bj^  the  court  to  be  paid  out  of 
the  income  received  by  the  receiver, 
and  sometimes  out  of  the  proceeds  of 
the  sale,  was  reviewed,  explained,  and 
affirmed  in  Turner  v.  Indianapolis,  etc. 
Ry.,  8  Biss.  315  (1878) ;  s.  c,  24  Fed. 
Cas.  366,  on  the  ground  that  the  court 
exacted  this  concession  as  a  condition 
of  appointing  a  receiver  at  all,  and  on 
the  ground  that  work  and  supplies 
lately  done  and  furnished  were  the 
source  of  the  immediate  income  of  the 
receiver.  Hence  claims  running  back 
as  far  as  the  state  statute  for  liens 
for  supplies  and  labor  were  allowed, 
such  a  rule  by  analogy  being  just. 
The  decision  in  Skiddy  v.  Atlantic, 
etc.  R.  R.,  3  Hughes,  320  (1878) ;  s.  c, 
22  Fed.  Cas.  274,  refusing  payment 
of  past-due  wages,  and  of  steel  rails 
and  supplies,  was  reversed  in  Duncan, 
etc.  V.  Atlantic,  etc.  R.  R.,  4  Hughes, 
125,  151  (1880).  This  last  case,  as 
reported  in  88  Fed.  Rep.  840,  does 
not  state  that  point  in  the  above 
decisions.  Admissions  contained  in 
the  books  of  the  corporation  may  be 
sufficient  proof  of  a  claim  where  there 
is  no  contest.  Blair  v.  St.  Louis,  etc. 
R.  R.,  22  Fed.  Rep.  471  (1884).  In 
Dow  V.  Memphis,  etc.  R.  R.,  20  Fed. 
Rep.  260  (1884),  the  court  appointed 
a  receiver  subject  to  the  following 
terms,  which  the  mortgagee  was  com- 
pelled to  assent  to :  That  the  debts, 
if   any,    due   from   the   railroad   com- 
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down,  but  that  each  case  is  to  be  largely  governed  by  its  own  special 
circumstances ;  second,  that  the  tendency  of  judicial  decision  is  to  nar- 
row rather  than  enlarge  the  class  of  such  preferred  claims ;   third,  that 


pany  for  ticket  and  freight  balances ; 
and  for  work  and  labor  performed  by 
its   employees   and   laborers ;    and   for 
supplies   and   materials   furnished   for 
equipping,      operating,     repairing     or 
improving   the   road ;   and   all   obliga- 
tions incurred  in  the  transportation  of 
passengers  and  freight,  or  for  injuries 
to    person    or    property,    which    have 
accrued  within  six  months'  last  past, 
shall  be  paid  by  the  receiver  out  of 
the  earnings  of  the  road.     Construction 
work    done    more    than    six    months 
prior  to  the  appointment  of  a  receiver 
does    not    entitle    the    contractor    to 
priority   in   payment   over   the   bond- 
holders.    Re  Kelly,  5  Fed.   Rep.   846 
(1881).     Ordinarily     no     claim     older 
than  six  months  prior  to  the  appoint- 
ment of  the  receiver  will  be  paid  in 
preference     to     the     mortgage.     Blair 
V.  St.  Louis,  etc.  Ry.,  22  Fed.  Rep.  471 
(1884).     The  six  months'  rule  is  not 
applied  in  New  Jersey  where  the  stat- 
ute    specifies     what     preferences     are 
allowed  as  against  an  insolvent  corpo- 
ration.    Massey  v.  Camden,  etc.   Ry., 
78   N.    J.    Eq.    539    (1911).     The   six 
months'  rule  does  not  apply  and  pro- 
tect a  merchant  who  supplies  rations 
to  the  employees  and  obtains  his  pay 
from   the   company.     Finance   Co.    v. 
Charleston,  etc.  R.  R.,  49  Fed.  Rep. 
693      (1892).     Supplies     for     bridges, 
sidetracks,  and  repairs  furnished  after 
default    in    payment    of    interest    are 
entitled   to   payment  out  of  earnings 
before   the   mortgages,    although   two 
years    intervened    before    foreclosure. 
Blair  v.  St.   Louis,  etc.   Ry.,  23  Fed. 
Rep.  704  (188.5) ;   s.  c,  22  Fed.  Rep. 
769    (1885).     The    assignee    of    those 
claims  which  are  payble  by  a  receiver 
may  collect.     Union  T.  Co.  v.  Walker, 
107   U.    S.    596    (1882);    Burnham   v. 
Bowen,  111  U.  S.  776  (1884);  Colum- 
bus, etc.  R.  R.  Appeals,  109  Fed.  Rep. 
177     (1901).     A     preferred     laborer's 
claim    may    be    assigned.     Union    T. 
Co.    V.    Southern,  etc.    Co.,  166   Fed. 
Rep.  193  (1908).     Cf.  Cogan  v.  Con- 
over,  etc.  Co.,  69  N.  J.  Eq.  358  (1905). 
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A  person  paying  a  judgment  against 
the  company  a  short  time  prior  to  the 
receivership,    under   an   agreement   of 
the    company    to    repay    to    him    the 
amount,    has    no    right    to     payment 
from    the    receiver's    funds.     Blair    v. 
St.   Louis,   etc.   R.   R.,   23  Fed.   Rep. 
521    (1885).     Nor  is   a  surety  on   an 
appeal  bond  given  to  allow  an  appeal 
by  the  companv.     Blair  v.  St.  Louis, 
etc.  R.  R.,  23  Fed.  Rep.  523  (1885). 
See    also    §860,    supra;    Douglass    v. 
Cline,  etc.,  12  Bush  (Ky.),  609  (1877), 
seems  to  have  been  the  first   of  the 
cases    laying    down    the    six    months' 
rule.     Judgment    creditors    of    a    rail- 
road which  was  sold  to  the  mortgagor 
corporation  have   no   equitable   claim 
on    the    receiver's    assets.     Hervey    v. 
Illinois  Mid.   Ry.,  28  Fed.   Rep.    169 
(1884).     Concerning  claims  for  breach 
of    contract    generally    in    such    cases 
as   these,    see    §  860,    supra.     The   six 
months'  rule  was  applied  in  Farmers' 
L.  &  T.  Co.  V.  Vicksburg,  etc.  R.  R., 
33  Fed.  Rep.  778  (1888),  for  moneys 
advanced   for   necessary   betterments. 
In  Central  Trust  Co.  v.  Thurman,  94 
Ga.  735   (1894),  the  court  refused  to 
apply  the  six  months'  rule  to  many 
of   the   claims.     Where   a   receiver   is 
appointed,  and  a  mortgagee  intervenes 
and  asks  for  a  foreclosure,  and  does  not 
object  to  the  receiver,  the  mortgagee 
is  bound  by  the  receiver's  acts.  Under 
the  Texas  statute  the  disbursements, 
contracts,  etc.,  of  the  receiver  must  be 
first    paid,  including  receiver's  certifi- 
cates;   but  claims  of    creditors    prior 
to  the  receivership  are  not  to  be  paid 
in  priority  to  the  mortgage.     Ellis  v. 
Vernon,  etc.  Co.,  4  Tex.  Civ.  App.  66 
(1893).     In    Texas,    by    statute,    the 
receiver  must  pay  claims,  judgments, 
etc.,  arising  prior  to  his  appointment 
provided    he    has    profits    to    do    so. 
Yoakum  v.   Richards,  24  S.  W.   Rep. 
308    (Tex.    1892);    Giles    v.    Stanton, 
24  S.   W.    Rep.   5.56   (Tex.    1893).     A 
person    furnishing    materials    that    go 
into  a  leased  road,  and  who  obtains  a 
judgment   therefor  against   the   lessee 
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the  allowance  of  such  claims  does  not  depend  upon  any  fixed  or  arbi- 
trary rule  as  to  the  time  when  the  debts  were  contracted,  further  than 
that  they  must  have  been  incurred  within  a  reasonable  time  before  the 
appointment  of  receivers,  such  reasonable  time  depending  upon  the  cir- 
cumstances of  each  particular  case ;  fourth,  that  the  allowance  of  suck 
claims  does  not  depend  upon  the  order  of  court  appointing  receivers; 
fifth,  that  the  current  income  of  a  railroad  is  primarily  to  be  devoted 
to  the  payment  of  current  debts,  and  that  where  such  income  has  been 
used  for  the  payment  of  interest  upon  mortgage  indebtedness,  or  for 
permanent  improvements,  or  in  any  manner  has  been  diverted  for  bene- 
fit of  the  mortgagees  at  the  expense  of  the  current  debt  fund,  there  must 
be  a  restoration  to  the  extent  of  such  diversion;  sixth,  that  inde- 
pendently of  the  question  of  diversion,  debts  may  be  preferred  which 
are  incurred  for  labor  and  supplies  necessary  to  keep  the  road  a  going 
concern  from  day  to  day,  or  which  are  the  outcome  of  indispensable 
business  relations,  a  continuance  of  which  involves  the  interest  of  the 
public  and  the  traffic  of  the  road."  ^ 

The  supreme  court  of  the  United  States  has  recently  held  that  cur- 
rent debts  should  be  paid  out  of  the  current  receipts  in  priority  to  the 
mortgage  debt,  provided  such  current  debts  are  part  of  the  operating 
expense  in  the  ordinary  course  of  business  and  such  as  are  ordinarily 
met  out  of  current  receipts ;  hence,  steel  rails  furnished  to  repair  the 
road  so  as  to  make  it  safe  may  be  paid  out  of  the  current  earnings,  al- 
though some  of  the  rails  were  furnished  more  than  six  months  prior 
to  the  receivership.^    The  earnings  of  a  railroad  both  before  and  after 

after  the  lessee  has  passed  into  a  course  of  the  operations  of  a  raih-oad, 
receiver's  hands,  has  no  lien  on  the  and  cannot  be  deemed  current  debts 
property  or  against  the  receiver,  within  the  rule  that  a  railroad  mort- 
The  court  said  that  the  present  tend-  gagee,  when  accepting  his  security, 
ency  of  the  supreme  court  is  not  to  impliedly  agrees  that  the  current 
extend  the  doctrine  laid  down  in  Fos-  debts  of  a  railroad  company,  con- 
dick  V.  Schall,  99  U.  S.  235  (1878).  tracted  in  the  ordinary  course  of  its 
Clyde  V.  Richmond,  etc.  R.  R.,  56  Fed.  business,  in  order  to  keep  it  a  going 
Rep.  539  (1893).  In  England,  by  concern,  shall  be  paid  out  of  current 
act  of  parliament  of  1897,  workmen's  receipts  before  he  has  any  claim  upon 
wages  and  certain  other  debts  have  such  income.  They  are  rather  to  be 
priority  over  debentures  which  are  a  regarded  as  extraordinary  expendi- 
floating  charge.  Re  Waverly,  etc.  tures,  outside  of  the  ordinary  course 
Lim.,  [1898]  1  Ch.  699.  As  to  pay-  of  business  and  incurred  for  the  pur- 
ment  of  attorney's  fees  see  §  879,  infra,  poses  not  of  repair  but  of  construction. 

1  Wood  V.  New  York,  etc.  R.  R.,  70  This  court  has  said  that  it  is  the  excep- 
Fed.  Rep.  741   (1895).  tion,   not  the  rule,   that  the   priority 

2  Southern  Ry.  v.  Carnegie,  etc.  Co.,  of  mortgage  liens  can  be  displaced. 
176  U.  S.  257  (1900).  In  another  case,  We  have  said  that  priority  of  unse- 
however,  the  same  court  held  that  cured  claims  is  recognized  only  in  a 
steel  rails  delivered  prior  to  foreclos-  few  specified  cases  in  which  equity 
ure  to  be  used  in  reconstruction  "were  and  good  conscience  require  that  the 
not  such  as  are  made  in  the  ordinary  vested    liens    of    mortgage    creditors 
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a  receiver  is  appointed  may  be  applied  to  the  payment  of  a  bill  for  coal 
which  was  furnished  to  the  road  before  the  receivership.^  Neither  the 
purchase  price  nor  rentals  of  engines,  freight  and  passenger  cars,  nor 
ballast  cars,  are  current  expenses  of  the  ordinary  operation  of  a  rail- 
road company,  and  hence  are  not  entitled  to  payment  either  out  of  the 
income  or  corpus  of  the  mortgaged  property,  even  though  they  were 
incurred  within  six  months  prior  to  foreclosure.^  Rentals  on  cars 
prior  to  the  commencement  of  foreclosure  and  the  appointment  of  a 
receiver  have  no  priority  over  the  mortgage  debt,  but  rentals  during 
the  receivership  may  be  allowed.^     Permanent  improvements,   even 


shall  be  postponed  in  the  application 
of  current  earnings  to  current  debts. 
Sound  principle  forbids  that  a  court 
of  equity  should  imply  an  agreement 
upon  the  part  of  mortgage  creditors 
to    subordinate    their    claims    to    such 
debts  as  those  due  to  the  Lackawanna 
Company.     To   so   hold   would   place 
their  rights  at  the  mercy  of  the  rail- 
road  company  ha^^ng  charge  of  the 
propertj^   upon   which   their   recorded 
liens  rest."     Lackawanna,  etc.  Co.  v. 
Farmers'    Loan,   etc.    Co.,    176   U.    S. 
298     (1899).     Six    months    from    the 
impounding   of   the   property   by   the 
mortgage    bondholders    is    the    limit 
of  time  for  preferences,  except  in  cases 
of    peculiar    equities.     Westinghouse, 
etc.  Co.  V.  Kansas  City,  etc.  Ry.,  137 
Fed.     Rep.    26     (1905),    revg    State 
Trust  Co.  V.  Kansas  Cit3^  etc.  R.  R., 
129  Fed.  Rep.  455,  the  court  allowed 
claims  for  a  year  prior  to  the  receiver- 
ship.    A    guarantor    of    payment    for 
rails   is   not   entitled   to   a   prior   lien 
where   the   sellers   of   the  rails   would 
not  be,  and  the  law  is  well  settled  that 
a  seller  of  rails  to  complete  a  railroad 
has  no  lien  ahead  of  a  prior  mortgage. 
Farmers'  L.  &  T.  Co.  v.  Stuttgart  & 
A.   R.   R.,  92  Fed.   Rep.   246   (1899). 
Persons    furnishing    rails    which    are 
necessary   to   keep   the   road   running 
have  an  equitable  lien  upon  the  income 
of  the  road  in  priority  to  second  mort- 
gagees who  have  caused  a  receiver  to 
be  appointed.     Bound  v.  South  Caro- 
Una  Ry.,  47  Fed.  Rep.  30  (1891).  The 
cost  of  rails  purchased  eighteen  months 
before    the    receivership   vAW  not    be 
ordered  paid  by  the  receiver.     Bound 
V.  South  Carolina  Ry.,  58  Fed.  Rep. 
473  (1893).     The  vendor  of  a  locomo- 


tive to  the  company  more  than  six 
months  prior  to  the  receivership  has 
no  prioritv.  ^Manchester  Loco.  Works 
V.    Truesdale,    44    Minn.    115    (1890). 

1  Virginia,  etc.  Co.  v.  Central  R.  R., 
etc.  Co.,  170  U.  S.  355  (1898). 

'  Rodger,   etc.   Co.   v.   Omaha,   etc. 
R.  R.,  154  Fed.  Rep.  629  (1907). 

3  Thomas  v.  Western  Car  Co.,  149 
U.  S.  95  (1893).  Rent  accruing  prior 
to  the  receivership  has  no  preference 
over  the  mortgage.  Louis\alle  & 
N.  R.  R.  V.  Central  Trust  Co.,  87  Fed. 
Rep.  500  (1898).  Car  rentals  accru- 
ing before  a  receivership  do  not  come 
in  ahead  of  the  mortgage.  Mather, 
etc.  Co.  V.  Anderson,  76  Fed.  Rep.  164 
(1896).  Under  the  six  months'  rule  a 
connecting  company  may  collect  a  fair 
rental  for  terminal  property.  Savan- 
nah, etc.  Ry.  V.  Jacksonville,  etc.  Ry., 
79  Fed.  Rep.  35  (1897).  Car  rentals 
are  not  entitled  to  a  preference. 
Grand  Trunk  Ry.  v.  C.  Vermont  R.  R., 
90  Fed.  Rep.  163  (1898).  Rental 
due  on  a  leased  railroad  may  not  be 
entitled  to  payment  out  of  the  income 
in  preference  to  mortgage  debts  where 
the  lessor  had  the  right  to  retake  the 
propertv  with  all  improvements.  Gregg 
V.  Mercantile  T.  Co.,  109  Fed.  Rep. 
220  (1901).  Rent  of  a  leased  raib-oad 
is  not  a  six  months'  claim,  neither  are 
taxes  due  under  such  lease,  nor  are 
the  construction  of  new  tracks  by  the 
lessor,  nor  ordinary  operating  expenses 
of  such  lessor.  St.  Louis,  etc.  Ry.  v. 
Continental  T.  Co.,  Ill  Fed.  Rep.  669 
(1901).  Where  a  person  sells  rolling- 
stock  to  a  raib-oad  -with  knowledge 
that  it  is  to  be  sued  on  a  leased  line 
which  is  not  subject  to  the  raibroad 
mortgage,  he  cannot  obtain  a  priority 
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though  very  valuable,  cannot  be  paid  for  under  the  six  months'  rule, 
and  this  applies  to  labor  and  materials  as  well  as  additions.'  A  debt 
incurred  for  betterments  with  a  view  to  an  extension  of  the  property 
is  not  entitled  to  a  preference  even  though  a  part  of  the  work  was  done 
after  the  receiver  was  appointed,  but  without  the  authorization  of  the 
receiver  or  the  court.^  Where  the  repair  of  a  bridge  within  six  months 
prior  to  a  receivership  was  one  fourth  necessary  and  three  fourths  un- 
necessary, a  preference  will  be  allowed  for  one  fourth  only.^ 

It  is  still  an  open  question  as  to  whether  payments,  under  the  six 
months'  rule,  may  be  made  out  of  the  corpus  of  the  estate.  The 
better  opinion  is  that  such  payments  are  allowed  from  the  income 
alone.  If  the  operation  of  the  road  costs  the  receiver  more  than  the 
income,  he  will  not  be  ordered  to  pay  the  back  claims.  Under  such  a 
state  of  facts  money  received  upon  the  foreclosure  of  the  property  will 
not  be  used  to  pay  such  back  claims,  except  to  the  extent  that  the  re- 
ceiver has  used  the  income  for  the  improvement  of  the  mortgaged  prop- 


of  payment  over  such  mortgage,  even 
though  the  sale  was  within  sixty  days 
of  the  appointment  of  a  receiver. 
Southern  Ry.  v.  Ensign,  etc.  Co.,  117 
Fed.  Rep.  417  (1902).  So  also  as  to 
other  apparatus  purchased  for  use  on 
a  leased  road  not  covered  by  the 
mortgage.  Southern  Rv.  v.  Chapman, 
etc.  Co.,  117  Fed.  Rep.  424  (1902). 

'  In  regard  to  preference  for  labor 
claims,  etc.,  the  court  said  in  Central 
Trust  Co.  etc.  v.  Chattanooga,  etc. 
R.  R.,  94  Fed.  Rep.  275  (1899)  : 
"The  warnings  of  the  supreme  court 
indicate  that  the  bounds  have  been  ex- 
tended as  far  as  sound  judicial  dis- 
cretion can  go,  and  that,  if  further 
relief  is  needed,  it  can  be  granted  only 
by  the  legislature."  Current  operat- 
ing expenses  for  a  limited  time  before 
the  receivership  may  be  paid  in  pref- 
erence to  the  mortgage,  but  claims  for 
material  and  labor  in  making  perma- 
nent improvements  cannot  claim  such 
priori t3%  either  as  to  income  or  the 
corpus  of  the  estate.  Farmers',  etc. 
Co.  V.  American,  etc.  Co.,  107  Fed. 
Rep.  23  (1895).  In  the  case  Illi- 
nois, etc.  Bank  v.  Doud,  105  Fed.  Rep. 
123  (1900),  the  court  said  that  Fos- 
dick  V.  Schall,  99  U.  S.  235,  has  been 
disapproved  and  modified,  so  far  as  it 
allowed  payment  for  permanent  and 
beneficial  improvements  in  prioritj-  to 
the  mortgage  bonds.     Such  priority  is 


limited  to  current  expenses  and  the 
ordinary  operation  of  the  road  for  a 
limited  time  prior  to  the  receivership. 
A  contract  of  a  railroad  company  to 
repay  to  a  quarry  company  the  cost 
of  a  branch  road,  built  by  the  latter 
for  the  former,  is  not  a  preferred 
claim  as  against  the  receiver  of  the 
railroad  company.  Farmers'  L.  &  T. 
Co.  V.  Cape  Fear,  etc.  R.  R.,  73  Fed. 
Rep.  712  (1896).  A  seller  of  car 
wheels  to  the  lessee  of  a  railroad 
cannot  collect  the  price  thereof  from 
the  receivers  of  the  lessor,  even 
though  the  lessor  took  possession  be- 
fore the  car  wheels  were  used  and 
afterwards  paid  the  lessee  for  such 
car  wheels,  it  being  shown  that  the 
seller  was  guilty  of  laches  for  over  a 
year  in  presenting  his  claim  to  the 
lessor.  Stewart  v.  Wisconsin,  etc. 
R.  R.,  95  Fed.  Rep.  577  (1899). 
Where  a  poorly  equipped  railroad  buys 
six  hundred  cars  in  March  and  a 
receiver  takes  charge  in  June,  and  most 
of  the  cost  o,.  the  cars  has  already  been 
paid,  the  court  may  authorize  the 
receiver  to  pay  the  balance  in  priority 
to  the  mortgage.  St.  Louis,  etc.  R.  R. 
V.  O'Hara,  177  111.  525  (1898). 

-  Central  T.  Co.  v.  Colorado,  etc. 
Co.,  200  Fed.  Rep.  85  (1912). 

^  Guarantv,  etc.  Co.  v.  Philadelphia, 
etc.  Co.,  160  Fed.  Rep.  761  (1908). 
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erty  so  sold.^    The  supreme  court  of  the  United  States  has  recently 
held  that  supplies  furnished  witliiu  six  months  before  the  receiver  was 


*  Car  rentals  for   the  four  montlis 
before    the    eommeneement    of    fore- 
closure cannot  be  allowed,  where  the 
road  did  not  pay  operating  expenses. 
Kneeland  v.  American  L.  &  T.  Co.,  136 
U.  S.  89  (1890).     Claims  prior  to  the 
receivership    should    not    be    allowed 
where  the  earnings  have  all  been  con- 
sumed and  the  order  appointing  the 
receiver  did  not  provide  for  such  pay- 
ments.    Cutting  V.  Tavares,  etc.  R.  R., 
61  Fed.  Rep.  150  (1894).     A  mortgage 
of   a   light    and   water   company   may 
cover  subsequent  earnings,  but  where 
subsequent  current  earnings  have  been 
used  for  improvements  debts  created 
within    a    reasonable    time   thereafter 
may   be  given  a   preference  over  the 
mortgage  and  such  time  need  not  be 
less  than  sLx  months.     Citizens'  T.  Co. 
V.  National,  etc.  Co.,  98  N.   E.   Rep. 
865    (Ind.    1912).     Where    the    bond- 
holders   purchase    at   foreclosure    sale 
and    organize    a    new    corporation  to 
operate  the  railroad  the  latter  is  liable 
for  preferred  claims  against  the  receiver 
which  he  has  not  paid  on  account  of 
his  using  the  money  to  improve  the 
road.     Bell's  Estate  v.  St.  Johnsbury, 
etc.  R.  R.,  81  Atl.  Rep.  630  (Vt.  1911). 
Unless  the  order  for  a  receiver  so  pro- 
vides, the  court  has  no  power  to  order 
that  out  of  the  moneys  received  on  the 
foreclosure  sale  of  railroad  property  the 
wages  of  the  employees  of   the  com- 
pany should  be  paid,  even  though  the 
latter  claim  that  betterments  had  been 
made  out  of  the  earnings.     Franklin, 
etc.   Co.   V.   Northern,  etc.    R.    R.,    11 
N.  Y.  App.  Div.  249  (1896).     In  regard 
to  certain  debts  to  be  paid  in  priority 
to    mortgage    bondholders,    "the    rule 
governing  in  all  these  cases  was  stated 
by  Chief  Justice  Waite,  in  Burnham 
V.  Bowen,  111  U.  S.  776,  783  (1884), 
as  follows :     '  If   current   earnings   are 
used  for  the  benefit  of  mortgage  cred- 
itors before  current  expenses  are  paid, 
the    mortgage    security    is    chargeable 
in  equity  with   the  restoration  of  the 
fund  which  has  been  thus  improperly 
applied  to  their  use.'     There  has  been 
no  departure  from  this  rule  in  anj-  of 
the  cases  cited ;  it  has  been  adhered 


to  and  reaffirmed  in  them  all."  St. 
Louis,  etc.  R.  R.  v.  Cleveland,  etc.  Ry., 
125  U.  S.  658,  673  (1888);  Union 
T.  Co.  V.  Illinois  Mid.  Ry.,  117  U.  S. 
434  (1886). 

In  the  case  International  Trust  Co., 
V.   Townsend,   etc.  Co.,  95  Fed.  Rep. 
850    (1899),    the  court    carefully    re- 
viewed   the    decisions    in    regard     to 
claims    being  paid  out  of  the    corpus 
of  the  estate  in  priority  to  a  mortgage, 
and   held    that   a   bridge   constructed 
before    the    receiver    was     appointed 
could   not    be   paid   for   out    of    such 
corpus.     The  preference  does  not  apply 
to  the  corpus  of  the  mortgaged  prop- 
erty   unless    the    current    income    has 
been  diverted  by  the  company  or  a 
receiver  to  the  benefit  of  the  mortga- 
gee,  in  which  case  the  preference   is 
limited   to  the  amount  of  income  so 
diverted.     Where   income   is   used    to 
pay    car-trust  certificates  the  amount 
thereof  maj-  be  repaid  from  the  corpus 
of  the  property.     Gregg  v.  Mercantile 
T.    Co.,    109    Fed.    Rep.    220    (1901). 
Mileage  tickets  issued  by  an  insolvent 
railroad    company    over    another    line 
and  redeemed  by  the  latter  within  six 
months  prior  to  the  receivership  may 
be   repaid   out   of   the   income   of   the 
receivership,  but  not  out  of  the  corpus 
of  the  mortgage  property.     Such  mile- 
age tickets  having  been  issued  under 
an  agreement  beween   two   companies, 
the    tickets   actually   issued   are   good 
as  against  the  solvent  company,  and 
the  agreement  of  the  receiver  to  pay 
such  of  the  old  mileage  tickets  as  are 
honored    during  the  receivership  does 
not  change  the  obligation     of  the  in- 
solvent company  therefor  into  a  debt 
of    the   receiver.     ISlonsarrat    v.    Mer- 
cantile   T.    Co.,    109    Fed.    Rep.    230 
(1901).     A    laborer's    claim    incurred 
prior    to    the   receivership   is   not    en- 
titled to  payment  out  of  assets  in  the 
hands   of    the    receiver  in   priority    to 
the    bondholders,    unless    it    is    shown 
that  the  gross  income  during  or  prior 
to  the  recp'.vership  was  diverted  from 
paying  current  expenses  and    was   ap- 
propriated   to    the   use   of    the   bond- 
holders.    Hammerly  v.  Mercantile,  etc. 
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appointed  are  not  chargeable  to  the  corpus  of  the  fund.^     An  appellate 
court  in  Missouri  has  recently  decided  that  in  the  foreclosure  of  a  mort- 


Co.,  123  Ala.  596  (1899).  Rail  joints 
and  track  bolts  furnished  within  six 
months  and  used  for  repairs  are  en- 
titled to  a  preference  and  are  payable 
even  from  the  body  of  the  estate,  on 
the  theory  that  the  property  really 
belonged  to  the  bondholders,  and  that 
when  they  allowed  the  insolvent  cor- 
poration to  continue  to  operate  it, 
they,  as  principals,  are  liable  for 
necessary  repairs.  Lee  v.  Pennsyl- 
vania, etc.  Co.,  105  Fed.  Rep.  405 
(1900).  A  claim  for  machinery  used  in 
shops  which  are  not  covered  by  the 
mortgage  will  not  be  paid  in  preference 
to  the  mortgage  debt  out  of  the  corpus 
of  the  estate.  Niles,  etc.  Co.  v.  Louis- 
ville,   etc.    Ry.,    112    Fed.    Rep.    561 


(1902).  A  supply  claim  is  not  en- 
titled to  preference  unless  the  net 
earnings  in  excess  of  operating  ex- 
penses have  been  used  for  the  benefit 
of  the  mortgagee.  Kansas,  etc.  Co.  v. 
Electric  Ry.  etc.  Co.,  108  Fed.  Rep. 
702  (1901).  The  vendor  of  locomo- 
tives, who  is  paid  partly  in  cash  and 
partly  in  notes,  has  no  preference  over 
bondholders  where  the  locomotives 
were  not  necessary,  except  to  handle 
increased  traffic,  and  no  net  earnings 
are  in  the  hands  of  the  receiver,  and 
the  current  income  had  been  con- 
sumed wholly  by  current  expenses. 
Rhode  Island,  etc.  Works  v.  Continen- 
tal T.  Co.,  108  Fed.  Rep.  5  (1900). 
The  six  months'  rule  does  not  allow 


1  Gregg  t'.  Metropolitan  T.  Co.,  197 
U.  S.  183  (190.5).  Coal  and  other  sup- 
plies furnished  within  six  months 
before  a  railroad  goes  into  a  receiver's 
hands  are  not  payable  out  of  the 
corpus  in  preference  to  mortgage 
bondholders  where  no  income  has  been 
diverted  and  there  were  no  surplus 
earnings  either  before  or  after  the 
receivership,  unless  such  coal  and 
supplies  were  necessary  to  the  con- 
tinuance of  the  business  and  were 
actually  used.  The  court  said  (p.  174)  : 
"Not  only  must  the  indebtedness  be  a 
necessary  operating  expense  in  keeping 
and  using  the  railroad  and  preserving 
the  property  in  a  fit  and  safe  condition, 
not  only  must  the  supplies  have  been 
necessary  for  the  business  of  the  road, 
but  the  payment  by  the  receiver  of  the 
indebtedness  incurred  before  his  ap- 
pointment must  be  necessary  to  his 
continuance  of  the  business  of  the 
road."  Carbon  Fuel  Co.  v.  Chicago, 
etc.  R.  R.,  202  Fed.  Rep.  172  (1912). 
Preferred  creditors  are  not  entitled 
to  have  their  claims  paid  from  the 
corpus  of  the  estate,  even  though  the 
earnings  have  been  diverted  to  the 
benefit  of  the  mortgagees,  where  it  is 
shown  that  an  equal  amount  of  money 
borrowed  for  the  company  by  means  of 
the  bonds  was  used  for  payment  of 
general  claims.  Gregg  v.  Metropolitan 
T.    Co.,    124    Fed.    Rep.    721    (1903). 


Where  mileage  books  on  connecting 
lines  are  sold  by  an  insolvent  railroad 
company  at  a  discount,  and  the 
proceeds  used,  the  court  will  order  the 
receiver  to  pay  to  the  connecting  lines 
the  amount  they  are  entitled  to. 
Gregg  V.  Metropolitan,  etc.  Co.,  124 
Fed.  Rep.  721  (1903).  The  order 
appointing  the  receiver  may  ^prescribe 
as  a  condition  that  traffic  balances  shall 
be  paid  from  funds  received  or  bor- 
rowed by  the  receiver.  Finance  Co. 
r.  Charleston,  etc.  R.  R.,  62  Fed.  Rep. 
205  (1894).  The  court  may  allow  a 
receiver  to  pay  traffic  balances,  even 
out  of  the  corpus  of  the  property,  and 
even  though  the  traffic  balances  accrued 
more  than  ninety  days  prior  to  the 
receivership,  especially  as  otherwise 
the  connecting  lines  might  refuse  to 
continue  business  relations,  to  the 
harm  of  the  public  and  the  property. 
Miltenberger  v.  Logansport  Ry.,  106 
U.  S.  286  (1882).  This  last  decision 
was  reaffirmed  in  Union  Trust  Co.  v. 
Illinois  Midland  Ry.,  117  U.  S.  434 
(1886).  The  receiver  was  ordered  to 
pay  a  traffic  balance  to  a  telegraph 
company,  inasmuch  as  otherwise  the 
telegraph  company  might  cancel  the 
contract,  leaving  the  railroad  company 
without  telegraph  service,  in  Newgass  v. 
Atlantic,  etc.  Ry.,  72  Fed.  Rep.  712 
(1894). 


3276 


CH.   L.] 


MORTGAGES   AND   CONFLICTING   CLAIMS. 


[§  86i. 


gage  of  a  traction  company  where  income  has  been  used  to  pay  interest, 
current  expenses  incurred  within  a  hmited  time  prior  to  the  receivership 

payment  out  of  the  corpus  of  the  7  Fed.  Cas.  482,  refused  to  order  the 
property  for  materials  used  in  the  payment  of  claims  for  supplies  out  of 
construction  of  the  road  more  than  the  funds  realized  at  the  sale.  Where 
six  months  prior  to  the  receivership,  the  receiver  was  appointed  at  the  in- 
there  being  no  proof  of  a  diversion  of  stance  of  stockholders,  and  no  earnings 
the  income.  American  L.  &  T.  Co.  v.  have  been  used  to  pay  interest  dur- 
East,  etc.  R.  R.,  46  Fed.  Rep.  101  ing  the  receivership,  the  six  months' 
(1891).  In  U.  S.  Trust  Co.  v.  New  rule  does  not  apply.  The  net  earn- 
York,  etc.  Ry.,  25  Fed.  Rep.  800  ings  received  by  the  receiver  are  ap- 
(1885),  the  court  refused  to  allow  plicable  to  payment  for  labor,  but 
payment  of  claims  for  more  than  receiver's  certificates  cannot  be  issued 
three  months  prior  to  the  receiver-  in  such  a  case  except  by  agreement 
ship,  it  being  shown  that  the  running  of  all  parties.  Street  v.  Maryland 
expenses  of  the  company  exceeded  the  Cent.  Ry.,  59  Fed.  Rep.  25  (1893).  In 
receipts.  Labor  claims  incurred  prior  Whiteley  v.  Central  Trust  Co.,  76  Fed. 
to  the  appointment  of  a  receiver  in  Rep.  74,  77  (1896),  the  court  said 
foreclosure  are  not  entitled  to  pay-  that  these  decisions  "seem  to  rest 
ment  out  of  the  corpus  before  the  upon  the  doctrine  that  railroad  mort- 
mortgage  bondholders.  Metropolitan  gagees  impliedly  agree  that  current 
Trust  Co.  V.  Tonawanda,  etc.  R.  R.,  earnings  shall  be  first  applied  to  cur- 
103  N.  Y.  245  (1886),  reversing  40  rent  operating  expenses,  and,  if  di- 
Hun,  80  (1886).  It  is  an  extraordi-  verted  to  the  payment  of  interest  on 
nary  case  that  will  make  any  of  the  the  mortgage  debts,  may  be  followed, 
six  months'  claims  a  lien  upon  the  or  such  creditors  subrogated  to  the 
corpus  of  the  property.  Ordinarily  rights  of  mortgagees,  to  the  extent  of 
they  are  to  be  paid  from  the  income  such  diversion.  That  those  cases  have 
only.  Blair  v.  St.  Louis,  etc.  R.  R.,  22  carried  the  rule  of  displacing  mort- 
Fed.  Rep.  471  (1884) ;  s.  c,  25  Fed.  gage  debts  as  far  as  the  courts  feel 
Rep.  232  (1885).  Railroad  ties  fur-  justified  is  made  very  clear  by  the 
nished  prior  to  the  receivership  cannot  emphatic  declarations  of  the  supreme 
be  paid  out  of  the  corpus  of  the  state,  court."  On  this  subject  see  §  876, 
BayUss  v.  Lafayette,  etc.  R.  R.,  9  Biss.  infra,  where  receiver's  certificates 
90  (1879) ;  s.  c,  2  Fed.  Cas.  1080.  were  issued  to  pay  such  claims.  The 
Claimants  for  labor,  supplies,  and  ma-  court  may,  as  a  condition  of  appoint- 
terials  within  six  months  prior  to  the  ing  a  receiver,  prescribe  that  re- 
commencement of  foreclosure  may  be  ceiver's  certificates,  payable  out  of  the 
paid  out  of  the  income  prior  to  pay-  proceeds  of  the  sale,  be  issued  to 
ment  to  the  bondholders,  where  such  pay  claims,  or  may  prescribe  that  the 
labor,  etc.,  was  necessary  to  keep  the  claims  themselves  shall  be  paid  from 
road  running,  and  may  be  paid  out  of  the  proceeds  of  the  sale.  Finance  Co. 
the  property  itself  to  the  extent  that  v.  Charleston,  etc.  R.  R.,  62  Fed.  Rep. 
the  past  six  months'  earnings  have  205(1894).  Where,  upon  the  appoint- 
been  paid  to  the  bondholders,  or  ment  of  the  receiver,  he  was  ordered 
in  making  permanent  improvements,  to  pay  balances  due  other  carriers, 
Finance  Co.  v.  Charleston,  etc.  R.  R.,  such  paj^ment  may  subsequently  be 
48  Fed.  Rep.  188  (1891) ;  Calhoun  v.  ordered  to  be  made  from  the  proceeds 
St.  Louis,  etc.  Ry.,  14  Fed.  Rep.  9  of  the  final  sale,  although  there  were 
(1880).  An  appeal  will  lie  from  an  no  earnings  over  and  above  running 
order  directing  the  receiver  to  pay  expenses.  The  fact  that  the  applicant 
certain  sums  out  of  the  proceeds  of  had  taken  bonds  as  security  did  not 
the  sale.  Rome,  etc.  R.  R.  v.  Sibert,  waive  its  right  to  a  preference. 
97  Ala.  393  (1893).  In  1864  Judge  Finance  Co.  v.  Charleston,  etc.  R.  R., 
Drummond,  in  Denniston  v.  Chicago,  62  Fed.  Rep.  205  (1894).  The  cost 
etc.  R.  R.,  4  Biss.  414  (1864) ;    s.  c,  of  operating  for  a  limited  time  prior 
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may  be  paid  out  of  income  received  during  the  receivership,  but  it  must 
be  shown  that  the  current  earnings  exceed  the  current  expenses  and 
that  the  current  earnings  have  been  used  for  betterments  or  interest, 
before  "  last  illness  "  expenses  of  such  an  insolvent  corporation  will 
be  given  precedence  over  the  mortgage  debt.^ 

It  has  been  intimated  that  the  six  months'  rule  will  be  applied  irre- 
spective of  the  income,  and  that  it  should  be  applied  whether  a  receiver 
is  appointed  or  not.  Such  an  intimation,  however,  is  contrary  to  the 
current  of  authority,  and  would  be  disastrous  and  inequitable  if  carried 
to  its  logical  conclusion.^  Where  the  trustee  sells  the  property  with- 
out suit  and  without  applying  for  a  receiver,  preferential  claims  are 
cut  off.^  But  where  practically  all  of  the  bondholders  and  stockholders 
have  their  committee  take  possession  of  the  road  and  operate  it,  and  then 
reorganize  by  a  friendly  foreclosure,  the  operating  expense,  while  such 
committee  is  in  charge,  has  priority  over  the  mortgage  debt  and  must 
be  paid  by  the  new  corporation,  especially  where  the  original  mort- 
gage provided  for  the  trustee  taking  possession  and  operating  the  road 
on  the  request  of  the  bondholders  and  the  trustee  would  have  had  to 
pay  such  operating  expense.'' 

The  six  months'  rule  applies  to  railroads  and  to  other  quasi-public 


to  the  receivership  may  be  paid  out  of 
the  corpus  of  the  estate.  Ames  v. 
Union  Pac.  Ry.,  74  Fed.  Rep.  335 
(1896).  The  receiver  will  be  ordered 
to  pay  for  coal  furnished  under  eon- 
tract  within  six  months  before  and 
after  the  receivership,  and  to  pay  for 
it  out  of  the  corpus  of  the  property 
if  the  income  is  used  to  pay  interest. 
Clark  V.  Central  R.  R.  etc.  Co.,  66 
Fed.  Rep.  803  (1895).  Cf.  §  876,  p. 
3408,   infra. 

'  Lincoln  Trust  Co.  v.  Missouri 
Water,  etc.  Co.,  151  Mo.  App.  322 
(1910). 

2  In  Farmers'  L.  &  T.  Co.  v.  Kansas 
City,  etc.  R.  R.,  53  Fed.  Rep.  182 
(1892),  the  court  said  in  a  dictum : 
"It  is  not  to  be  implied  from  what 
is  here  said  that  a  mortgagee  of  a 
railroad  can  escape  the  payment  of 
preferential  debts  by  a  foreclosure  of 
his  mortgage  Avithout  asking  for  a 
receiver.  Liabilities  of  a  railroad 
company  which  fall  Tvnthin  the  defini- 
tion of  preferential  debts  have  pri- 
ority over  a  mortgage  on  its  road, 
without  regard  to  the  question  of  re- 
ceivership"; the  court  saying  also 
that  the  supreme  court  of  the  United 


States,  "in  numerous  later  cases  for 
the  foreclosure  of  railroad  mortgages, 
has  recognized  the  justice  and  neces- 
sity of  modifying  the  common-law 
rule  as  to  the  priority  of  liens,  and 
adopted  to  a  limited  extent,  as  ap- 
plicable to  suits  for  the  foreclosure 
of  railroad  mortgages  some  of  the 
principles  of  the  maritime  law." 

3  Louisville,  etc.  R.  R.  v.  Memphis 
Gaslight  Co.,  125  Fed.  Rep.  97  (1903), 
holding  that  the  principle  that  earn- 
ings obtained  by  the  use  of  supplies 
and  used  to  pay  interest  and  better- 
ments may  be  repaid  out  of  the  money 
realized  on  a  foreclosure  sale,  does 
not  applj^  to  a  gas  plant  and  certainly 
does  not  appl.y  where  the  trustees  sell 
without  suit  and  without  a  receiver, 
and  does  not  apply  where  a  bill  of 
complaint  filed  before  such  applica- 
tion does  not  set  forth  dates  and 
amounts  of  the  diversion  and  of  the 
use  of  the  coal  and  coke. 

*  Scott  V.  Queen  Anne's  R.  R.,  162 
Fed.  Rep.  828  (1908),  holding  also 
that  advertising  bills  are  a  legitimate 
operating  expense  to  be  incurred  by 
a  trustee  or  l)ondholdcrs  in  possession. 
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corporations  but  not  to  manufacturing  and  other  companies.^  In 
Massachusetts  and  Mississippi,  however,  it  has  been  held  that  in  a 
purely  private  corporation  a  court  of  equity  has  power  to  give  prece- 
dence to  debts  due  to  laborers.^ 


^  The  court  cannot  authorize  the 
receiver  of  a  mining  company  to  pay 
unsecured  labor  and  supply  claims  in 
preference  to  a  mortgage  debt.  Mer- 
riam  v.  Victory,  etc.  Co.,  37  Oreg. 
321  (1900);  Snively  v.  Loomis  Coal 
Co.,  69  Fed.  Rep.  204  (1895).  Labor 
and  supply  claims  cannot  be  given 
precedence  over  a  mortgage  on  mining 
property.  Spencer  v.  Taylor  Creek, 
etc.  Co.,  194  Fed.  Rep.  635  (1912). 
The  six  months'  rule  may  be  applied  to 
an  irrigation  company.  Atlantic  Trust 
Co.  V.  Woodbridge,  etc.  Co.,  79  Fed. 
Rep.  39  (1897).  In  California,  etc. 
T.  Co.  V.  Yakima,  etc.  Co.,  82  Fed.  Rep. 
542  (1897),  the  court  intimated  that 
the  six  months'  rule  would  not  be  ap- 
plied to  irrigation  companies.  Claims 
for  VN^ork  and  material  in  keeping  in 
operation  an  in-igation  plant  have  pri- 
ority over  a  mortgage,  but  not  claims 
for  extensions.  Atlantic  Trust  Co.  v. 
Woodbridge,  etc.  Co.,  86  Fed.  Rep.  975 
(1897).  The  six  months'  rule  does  not 
apply  to  an  irrigation  company  as  to 
materials  furnished  in  constructing 
the  works.  Savings  &  T.  Co.  v.  Bear 
Valley,  etc.  Co.,  93  Fed.  Rep.  339 
(1899).  A  claim  against  a  private 
railroad  which  is  used  by  a  mine  has 
no  preference  over  the  mortgage. 
First  Nat.  Bank  v.  Wyman,  16  Colo. 
App.  468  (1901).  Preference  over  a 
mortgage  may  be  given  to  labor  and 
supply  claims  against  a  telegraph 
company.  Keelyn  v.  Carolina,  etc. 
Co.,  90  Fed.  Rep.  29  (1898). 

The  rule  that  claims  arising  within 
six  months  prior  to  the  receivership 
may  be  paid  by  the  receiver  is  not 
applicable  to  manufacturing  corpora- 
tions. Fidelity,  etc.  Co.  v.  Shenan- 
doah Iron  Co.,  42  Fed.  Rep.  372 
(1889).  The  principle  that  six  months' 
back  wages,  etc.,  will  be  paid  before 
mortgage  bondholders  of  a  railroad  are 
paid  does  not  apply  to  manufacturing 
corporations.  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  R.  R.,  35  Fed.  Rep. 
436  (1887).     The  six  months'  rule  ap- 


plies to  railroads  only.  It  does  not 
apply  to  steamship  lines.  Bound  v. 
South  Carolina  Ry.,  50  Fed.  Rep.  312 
(1892).  Material  furnished  for  con- 
struction of  works  is  not  paid  for 
upon  foreclosure  of  a  mortgage  in 
preference  to  the  mortgage.  The  six 
months'  rule  applies  only  to  operating 
material.  So  held  as  regards  meters 
for  a  gas  plant  which  was  after- 
wards foreclosed.  Reyburn  v.  Con- 
sumers' etc.  Co.,  29  Fed.  Rep.  561 
(1887).  The  six  months'  rule  can- 
not be  applied  to  a  hotel  com- 
pany. Raht  V.  Attrill,  106  N.  Y.  423 
(1887).  In  Wood  v.  Guarantee,  etc. 
Deposit  Co.,  128  U.  S.  416  (1888),  the 
coiu't  held  that  no  claims  arising 
against  a  water-works  company  prior 
to  a  receivership  had  any  claim  upon 
the  income  in  his  hands,  and  the  court 
intimated  that  the  six  months'  rule 
applied  to  railroads  only.  In  Ala- 
bama, in  a  private  mining  and  coke 
manufacturing  company,  laborers' 
wages  for  six  months  prior  to  the  ap- 
pointment of  a  receiver  will  be  allowed 
out  of  the  gross  earnings  of  the  com- 
pany into  which  such  labor  had  entered, 
so  far  as  such  gross  earnings  come  into 
the  receiver's  hands,  and  even  though 
the  mortgage  covers  the  income. 
Drennen  v.  Mercantile,  etc.  Co.,  115 
Ala.  592  (1897).  Preference  cannot 
be  given  for  labor  and  supplies  of 
a  manufacturing  corporation.  Mer- 
chants' Bank  v.  Moore,  106  Ala.  646 
(1895).  In  Pickering  v.  Townsend, 
118  Ala.  351  (1898),  the  court,  in 
passing  upon  the  right  of  an  em- 
ployee to  be  paid  for  his  services  for 
six  months  last  past  out  of  the  prop- 
erty in  preference  to  the  mortgagee, 
limited  such  right  to  cases  where  the 
earnings  have  been  diverted  to  the 
mortgagee,  or  the  services  were  for 
his  benefit,  or  were  to  continue  the 
company  for  his  benefit,  or  where  the 
receiver  has  income  sufficient  to  pay 
for  the  services.  See  also  §  876,  infra. 
2  Jones  V.  Arena  Pub.  Co.,  171  Mass. 
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The  six  months'  rule  does  not  apply  to  claims  growing  out  of  neg- 
ligence or  personal  injuries  or  injuries  to  property  prior  to  the  receiver- 
ship.^ 


22  (1898).  Labor  claims  against  a 
lumber  company  incurred  just  before 
its  insolvency  and  the  appointment  of 
a  receiver  are  allowed  in  preference 
to  ordinary  and  mortgage  creditors. 
Le  Hote  v.  Boyet,  85  Miss.  636  (190.5). 
A  federal  court  which  has  appointed 
a  receiver  of  a  foreign  corporation 
has  power  to  give  a  preference  to 
labor  claims  over  other  unsecured 
claims,  even  though  the  corporation  is 
a  private  corporation.  Dickinson  v. 
Saunders,  129  Fed.  Rep.  16  (1904). 
Preference  may  be  given  for  coal 
furnished  to  a  heating  companj'  as  a 
quasi-public  corporation.  Homer  v. 
Baltimore,  etc.  Co.,  117  Md.  411 
(1912).  In  the  foreclosure  of  a  mort- 
gage given  by  any  corporation,  even 
though  not  a  railroad,  the  court  may 
order  the  receiver  to  pay  employees 
in  full  for  ser\'ices  rendered  within 
si.\  months  prior  to  his  appointment. 
Olyphant  v.  St.  Louis,  etc.  Co.,  22 
Fed.  Rep.  79  (1884). 

*  Torts  prior  to  the  receivership  are 
the  same  as  general  unsecured  claims. 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.,  165  Fed.  Rep.  457  (1908). 
A  receiver  cannot  be  sued  for  negligence 
of  the  corporation  prior  to  his  appoint- 
ment, and  he  is  not  even  a  proper 
party.  Emory  v.  Faith,  113  Md.  253 
(1910).  A  judgment  for  a  tort  com- 
mitted prior  to  the  receivership  has  no 
priority.  Hampton  v.  Norfolk,  etc. 
Ky.,  127  Fed.  Rep.  662  (1904).  A 
judgment  obtained  for  the  negligence 
of  the  mortgagor  causing  the  death  of  a 
person,  whether  an  employee  or  not, 
is  not  entitled  to  a  preference  over 
the  mortgage.  Atlantic  T.  Co.  v.  Dana, 
128  Fed.  Rep.  209  (1903).  Damages 
for  an  accident  prior  to  the  receiver- 
ship will  not  be  paid,  unless  the  order 
appointing  the  receiver  so  provided. 
Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  R.,  74  Fed.  Rep.  431  (1896). 
Damages  for  negligence  prior  to  a 
receivership  of  a  street  railway  are 
not  paid  out  of  earnings  accruing  dur- 
ing the  receivership.     St.  Louis  Trust 


Co.  V.  Riley,  70  Fed.  Rep.  32  (1895). 
A  judgment  for  negligence  prior  to 
the  receivership  does  not  come  in 
ahead  of  the  mortgage.  Farmers'  L. 
&  T.  Co.  V.  Northern  Pac.  R.  R.,  79 
Fed.  Rep.  227  (1897).  Earnings  in 
the  hands  of  a  receiver  appointed  at 
the  instance  of  a  stockholder  may 
be  applicable  to  damages  for  negli- 
gence occurring  prior  to  the  receiver- 
ship, but  not  the  earnings  of  a  re- 
ceiver appointed  at  the  instance  of 
mortgage  bondholders.  Veatch  v. 
American  L.  &  T.  Co.,  79  Fed.  Rep. 
471  (1897).  Where  the  net  earnings 
of  a  lessee  road  are  to  go  to  the  bond- 
holders of  the  lessor,  claims  for  dam- 
ages prior  to  a  receivership  of  both 
companies  do  not  take  such  net 
earnings  during  the  receivership  in 
preference  to  the  bondholders.  Grand 
Trunk  Ry.  v.  Central  Vt.  R.  R.,  81 
Fed.  Rep.  60  (1897).  Income  re- 
ceived during  the  receivership  may  be 
applied  to  damages  for  negligence 
prior  to  the  receivership.  Green  v. 
Coast  Line  R.  R.,  97  Ga.  15  (1895). 
The  court  will  not  authorize  suit 
against  the  receiver  for  injuries  in- 
curred prior  to  the  receivership.  Fi- 
nance Co.  V.  Charleston,  etc.  R.  R.,  46 
Fed.  Rep.  508  (1891);  Re  De.xterville, 
etc.  Co.,  4  Fed.  Rep.  873  (1880). 
Claims  for  damages  for  the  loss  of 
grain  thi-ee  years  prior  to  the  re- 
ceivership have  no  priority  over  the 
mortgages,  although  negotiations  for 
a  settlement  had  been  going  on  con- 
tinuouslj\  Central  T.  Co.  v.  Wabash, 
etc.  Ry.,  28  Fed.  Rep.  871  (1886).  A 
claim  for  loss  of  freight  prior  to  a 
receivership  in  a  foreclosure  suit  is 
not  allowed  to  be  paid  before  the 
mortgage  bondholders  are  paid.  Eas- 
ton  V.  Houston,  etc.  Ry.,  38  Fed.  Rep. 
12  (1889).  Damages  due  to  fire  from 
locomotives,  causing  timber,  etc..  to 
be  burned,  such  fire  having  occurred 
after  default  in  a  mortgage  but  be- 
fore foreclosure  was  commenced,  can- 
not be  paid  out  of  earnings  in  the 
hands  of  the  receiver.     Hiles  v.  Case, 
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A  corporate  debtor  sued  by  the  receiver  may  offset  a  claim  based  on 
contract,  which  he  acquired  against  the  company  after  the  fiUng  of  the 
bill  but  before  the  appointment  of  a  receiver.^  This  however  must 
be  considered  very  doubtful  law,  in  view  of  the  conflicting  equities.^ 


14  Fed.  Rep.  141  (1880).  For  an 
injury  occurring  before  the  receiver  is 
appointed  it  is  proper  to  bring  an 
action  against  the  receiver  as  such, 
upon  leave  of  the  court,  in  order  to 
ascertain  the  amount  due.  The  col- 
lection of  the  amount,  however,  will 
follow  the  same  course  as  other  claims 
of  the  same  class.  Combs  v.  Smith, 
78  Mo.  32  (1883).  A  judgment  com- 
menced and  recovered  against  the 
company  after  a  receiver  is  appointed, 
but  for  injuries  before  he  was  ap- 
pointed, is  not  enforceable  against  the 
receiver.  Hopkins  v.  Connell,  2  Tenn. 
Ch.  323  (1875).  Damages  recovered 
in  an  action  for  injuries  incurred 
prior  to  the  receivership  are  not  en- 
titled to  payment  out  of  income,  in 
preference  to  the  payment  of  the 
mortgage  bondholders.  Central  T.  Co. 
V.  East  Tennessee,  etc.  R.  R.,  30  Fed. 
Rep.  895  (1886).  A  judgment  for  a 
tort  committed  before  the  receivership 
is  not  entitled  to  payment  out  of 
the  earnings  of  the  receivership  in 
priority  over  the  bonds.  Fidelity,  etc. 
Co.  V.  Norfolk,  etc.  R.  R.  Co.,  114 
Fed.  Rep.  389  (1902) ;  aff'd,  127  Fed. 
Rep.   662.     The  court  will  not  order 


to  be  paid  out  of  the  property  dam- 
ages for  injuries,  although  such  in- 
juries occurred  within  the  six  months. 
It  being  uncertain  whether  the  in- 
come will  suf&ee  for  other  prior 
claims,  the  court  ordered  an  ascertain- 
ment of  the  damages  and  authorized 
an  application  thereafter.  Farmers' 
L.  &  T.  Co.  V.  Green  Bay,  etc.  Ry.,  45 
Fed.  Rep.  664  (1891).  A  claim  for 
damages  to  freight  incurred  three 
years  prior  to  the  receivership  is  not 
collectible  from  the  receivers,  al- 
though negotiations  for  a  settlement 
have  been  pending  during  all  that 
time.  Central  T.  Co.  v.  Wabash,  etc. 
Ry.,  28  Fed.  Rep.  871  (1886).  Dam- 
ages for  breach  of  contract  do  not 
come  within  the  rule.  Central  T.  Co. 
V.  Wabash,  etc.  Ry.,  32  Fed.  Rep.  566 
(1887).  Under  the  North  Carolina 
statute  damages  for  a  tort  do  not  have 
priority  over  a  mortgage  unless  en- 
forced within  sixty  days  after  the 
mortgage  was  recorded.  Williams  v. 
West  Asheville,  etc.  Ry.,  126  N.  C.  918 
(1900). 

1  United  States,  etc.  Co.  v.  Middle- 
town,  etc.  Co.,  228  Pa.  St.  81  (1910). 

^  See  §  225c.,  supra. 
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A.  APPOINTMENT  OF  RECEIVER  —  EFFECT 

AS    TO    TITLE    TO    THE    PROPERTY. 

§  862.  When  a  receiver  -will  be  ap- 
pointed in  behalf  of  a  fore- 
closing mortgagee. 

863.  Receivers  upon  the  application 

of  judgment  creditors,  gen- 
eral creditors,  the  state,  the 
corporation  itself,  stockhold- 
ers, and  in  other  cases  —  Pro- 
cedure in  making  the  appoint- 
ment—  Collateral  attack  on 
legalitv   of  receivership. 

864.  Who    will    be    selected    for   re- 

ceiver. 

865.  A  second  receiver  will  not  be 

appointed  where  one  receiver- 
ship already  exists  —  Receiver 
of  railroad  running  into  two 
or  more  states  —  Receiver  of 
assets  of  a  foreign  corpora- 
tion.—  Bankruptcy  courts. 

866.  The    receivership    takes    effect 

from  the  date  of  the  order 
appointing  the  receiver  — 
Vesting  of  title. 

B.  SUITS    AND    CLAIMS    BY    AND    AGAINST 

RECEIVERS. 

867.  The  receiver  should  obtain  the 

leave  of  his  court  before 
bringing  a  suit. 
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870.  Suits   against   receivers  —  Suits 

pending  at  the  time  of  ap- 
pointment—  Leave  of  court 
to  bring  suit  —  Taxes  — 
"Strikes"  against  a  re- 
ceiver— Levy  of  execution,  at- 
tachment, and  garnishee  pro- 
cess in  the  state  after  the  or- 
der for  receivership  is  made 
—  Interference  with  posses- 
sion of  receiver. 

871.  Levy  of  execution,  attachment, 

and  garnishee  process  in  an- 


other state  after  a  receiver- 
ship has  been  ordered  in  one 
state  —  Status  of  a  corpora- 
tion   during    a    receivership. 

C.  DUTIES   AND  POWERS  OF   RECEIVERS. 

§  872.  What  a  receiver  may  do  with- 
out order  of  the  court,  and 
what  he  may  do  under  order 
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873.  Rolling-stock  —  Liability  of  the 
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874.  Contracts  in  force  when  the  re- 

ceiver is  appointed  —  Lease- 
holds which  pass  into  the 
hands  of  a  receiver  —  Rent 
paid  by  the  receiver  on  lines 
of  railroad  leased  to  him  — 
Royalties,  etc.,  paid  by  the  re- 
ceiver. 

875.  Payment  of  operating  expense, 

car  rentals,  damages,  etc.,  in- 
curred during  the  receiver- 
ship —  Liabilitj-  of  the  com- 
pany. 

876.  877.  Receiver's     certificates  — 

Loans  of  money  to  the  re- 
ceiver —  Purchasing  on  credit. 

D.  LIABILITY,  COMPENSATION,  ACCOUNTS, 

AND    DISCHARGE    OF    RECEIVERS. 

878.  A  receiver  is  not  personally  lia- 

ble or  responsible  for  any 
debts  legally  incurred  or  con- 
tracts legally  made  or  dam- 
ages done  by  him  as  receiver 
or  by  his  subordinates  and 
employees  —  He  is  liable  for 
personal  misconduct  or  neg- 
lect. 

879.  Compensation  of  receivers  and 

the  foreclosing  trustees,  and 
allowances  to  them  and  to 
Ijondholders  and  stockhold- 
ers, who  have  instituted  the 
suit,  for  disbursements  for 
counsel,  etc. 

880.  Accounts  and  accounting  by  re- 

ceiver —  Control  over  his  acts. 

881.  Distribution    by    the    receiver. 

882.  Removal,  resignation,  and  dis- 

charge of  receivers. 
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A.  APPOINTMENT  OF  RECEIVER  —  EFFECT  AS  TO  TITLE  TO  THE  PROPERTY. 

§  862.  When  a  receiver  will  he  appointed  in  behalf  of  a  foreclosing 
mortgagee.  —  A  corporation  which  has  become  hopelessly  insolvent 
may  consent  to  a  foreclosure  of  its  mortgage.^  But  generally  the 
mortgagor  objects  to  giving  up  possession  to  the  mortgagee  and  also 
objects  to  a  receiver  being  appointed.  Nevertheless,  where  the  mort- 
gage of  a  corporation  is  being  foreclosed  by  suit  in  equity,  the  court 
will  appoint  a  receiver  if  the  mortgagor  is  insolvent  and  the  mortgage 
covers  income  and  proJBts,  inasmuch  as  otherwise  the  income  and  profits 
would  go  to  the  mortgagor.^     Moreover,  a  receiver  will  be  appointed  in 

1  Dickerman  v.  Northern  T.  Co.,  176    cording    to    its    terms."     Where    the 


U.  S.  181,  191  (1900),  the  court  say- 
ing: "If  the  company  had  become 
insolvent  and  could  no  longer  carry 
on  its  business,  it  was  not  only  its 
legal  obligation,  but  its  moral  duty, 
to  surrender  the  mortgaged  property 
to  the  mortgagees,  in  order  that  the 
latter  might  protect  their  interests.  If 
the  corporation  saw  fit  to  consent  to 
a  foreclosure,  a  minority  of  the  stock- 
holders cannot  question  their  right  to 
do  so." 

2  See  §  853,  supra,  to  the  effect  that 
until  foreclosure  the  rents  go  to  the 
jnortgagor.  Where  the  mortgage  cov- 
ers the  income  and  profits  and  fore- 
closure has  been  commenced  for  de- 
fault in  interest,  this  is  sufficient  for 
the  appointment  of  a  receiver,  in  or- 
der to  secure  the  future  income  and 
profits,  even  though  it  is  not  shown 
that  the  security  is  inadequate  or  in 
jeopardy  or  the  company  insolvent. 
Allen  V.  Dallas,  etc.  R.  R.,  3  Woods, 
316  (1878) ;  s.  c,  1  Fed.  Cas.  465.  In 
Wilmer  v.  Atlanta,  etc.  Ry.,  2  Woods, 
409  (1875);  s.  c,  30  Fed.  Cas.  73, 
Judge  Woods  held  that  where  the 
mortgage  covered  the  income,  and  the 
trustee  was  entitled  to  take  posses- 
sion after  default,  but  refused  to  do 
so,  and  the  company  is  being  man- 
aged in  the  interest  of  another  rail- 
road company,  the  court  will  appoint 
a  receiver  "independent  of  any  prob- 
able deficiency  of  the  trust  property 
to  pay  the  debt  secured  by  the  deed 
of  trust.  The  application  for  a  re- 
ceiver in  such  a  case  is  simply  a 
demand  by  the  beneficiaries  of  the 
deed  that  the  trust  be  executed  ac- 


mortgage  covers  the  income,  rents, 
and  profits,  and  the  mortgagor  is 
insolvent,  and  foreclosure  is  com- 
menced, a  receiver  will  be  appointed 
as  of  course,  even  though  the  corpo- 
ration denies  the  validity  of  the  bonds 
and  mortgage.  Des  Moines,  etc.  Co.  v. 
West,  44  Iowa,  23  (1876).  To  same 
effect,  American  Bridge  Co.  v.  Heidel- 
bach,  94  U.  S.  798  (1867),  a  dictum. 
See  also  Mercantile  T.  Co.  v.  Missouri, 
etc.  Ry.,  36  Fed.  Rep.  221  (1888). 
Although  the  mortgage  covers  the  in- 
come, yet  a  receiver  is  not  a  matter 
of  right  during  the  foreclosure  suit. 
The  court  may  compel  the  company 
to  pay  the  profits  into  court  without 
a  receiver  being  appointed.  "Un- 
questionably there  may  be  a  right  to 
foreclose  without  the  right  to  appoint 
a  receiver  or  change  the  possession 
of  the  property.  This  latter  depends 
upon  the  danger  of  ultimate  loss  to 
the  bondholders  by  permitting  the 
property  to  remain  in  possession  of 
its  owners  until  the  final  decree  and 
sale,  if  one  is  to  be  made."  Mr.  Jus- 
tice Miller  refused  the  application  in 
this  case.  Union  T.  Co.  v.  St.  Louis, 
etc.  R.  R.,  4  Dill.  114  (1877);  s.  c, 
24  Fed.  Cas.  706.  In  Dow  v.  Memphis, 
etc.  R.  R.,  20  Fed.  Rep.  260  (1884), 
a  receiver  was  appointed,  the  mort- 
gage covering  the  income  and  earn- 
ings, and  the  company  being  insol- 
vent. For  an  approved  form  of  an 
order  appointing  a  receiver  and  grant- 
ing an  injunction,  see  Skiddy  v.  At- 
lantic, etc.  R.  R.,  3  Hughes,  334-337 
(1879) ;   s.  c,  22  Fed.  Cas.  274. 
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behalf  of  a  foreclosing  mortgagee  where  there  is  danger  that  executions 
will  be  levied  on  the  mortgaged  property  and  thus  dismember  it.^  A 
receiver  will  also  be  appointed  where  the  mortgagor  is  insolvent  and 
the  mortgaged  property  is  insufficient  to  pay  the  mortgage  debt,  and 
there  is  danger  of  loss  unless  a  receiver  is  appointed.-    So  also  where 


1  A  receiver  will  be  appointed  where 
the  company  is  insolvent  and  has 
parted  ^vith  all  its  bills  receivable 
and  available  assets,  and  there  is  im- 
minent danger  that  executions  will 
be  levied  on  the  property  piecemeal. 
Re  South   Carolina   R.    R.,     11    Chic. 

'Leg.  N.  8  (1878).  See  also  Sage  y.  Little, 
etc.  R.  R.,  125  U.  S.  361  (1888), 
where  a  judgment  creditor  applied. 
A  temporary  receiver  at  the  instance 
of  a  mortgagee  will  not  be  appointed  as 
against  the  protest  of  the  mortgagor, 
unless  the  integrity  of  the  property  is 
threatened  by  other  creditors.  Farm- 
ers' L.  &  T.  Co.  V.  Central  Park,  etc. 
R.  R.,  165  Fed.  Rep.  503  (1908). 

2  In  an  application  for  a  receiver- 
ship, although  the  insolvency  of  the 
company  is  denied,  yet,  where  the 
company  is  unable  or  unwilling  to 
pay  the  interest,  a  receiver  may  be 
appointed.  If  the  security  is  ade- 
quate, and  there  is  no  danger  of  ulti- 
mate loss  to  the  mortgagee,  a  receiver- 
ship will  be  denied;  but  where  the 
owner  of  a  conflicting  claim  controls 
the  company,  a  receiver  will  be  ap- 
pointed. F'armers'  L.  &  T.  Co.  v.  Wi- 
nona, etc.  Ry.,  59  Fed.  Rep.  957 
(1893).  A  mortgagee  is  entitled  to 
the  income  and  a  receiver  therefor 
upon  default,  if  the  mortgagor  is  in- 
solvent and  the  security  is  inadequate, 
even  though  the  mortgage  does  not 
cover  the  income.  Central  Trust  Co. 
V.  Chattanooga,  etc.  R.  R.,  94  Fed. 
Rep.  275  (1899),  holding  also  that  a 
mortgagor  is  technically  insolvent  and 
the  security  inadequate  if  it  is  unable 
to  pay  its  accruing  interest ;  hence  a 
receiver  will  bo  appointed.  A  receiver 
will  be  appointed  if  the  corporation 
is  insolvent  and  there  is  no  reason- 
able prospect  that  it  will  soon  be- 
come solvent.  Ft.  Wayne,  etc.  Corp. 
V.  Franklin,  etc.  Co.,  57  N.  J.  Eq.  7 
(1898).  A  receiver  will  not  be  ap- 
pointed  at   the   instance   of  a  second 


mortgagee,  where  there  is  no  e\i- 
dence  of  waste,  fraud,  or  probable  loss 
by  continuing  the  management,  even 
though  the  corporation  is  insolvent. 
Trust  &  Deposit  Co.  v.  Spartanburg, 
etc.  Co.,  91  Fed.  Rep.  324  (1898). 
Where  the  mortgagor  company  is  in- 
solvent and  interest  is  in  arrears,  and 
the  property  is  an  insufficient  secur- 
ity, and  foreclosure  has  been  com- 
menced, the  court  will  appoint  a  re- 
ceiver. Kerp  V.  Michigan,  etc.  R.  R., 
14  Fed.  Cas.  382  (1873j,  holding  also 
that  the  receiver  may  take  the  prop- 
erty from  the  lessee  of  a  mortgagor, 
the  lessee  being  made  a  party,  and 
the  lease  being  subject  to  the  mort- 
gage. Where  the  company  is  insol- 
vent and  there  are  arrears  of  interest, 
and  the  property  is  insufficient  to  pay 
the  debt,  and  the  equity  of  redemp- 
tion has  been  sold,  and  the  purchaser 
is  in  possession,  and  the  mortgage 
covered  the  rents  and  profits,  a  clear 
case  for  a  receivership  is  made  out. 
Kelly  V.  Alabama,  etc.  R.  R.,  58  Ala. 
489  (1877).  Even  though  the  mortgage 
does  not  cover  rents  and  profits,  yet, 
"when  a  mortgagor  in  possession  has 
made  default  in  the  payment  of  the 
mortgage  debt  and  is  insolvent,  the 
mortgage  not  being  an  adequate  se- 
curity for  the  payment  of  the  debt, 
or  there  is  imminent  danger  of  waste 
or  destruction  of  the  property,  the 
mortgagee,  instituting  a  suit  in  equity 
for  a  foreclosure,  may  obtain  the  ap- 
pointment of  a  receiver  to  take  pos- 
session and  secure  the  rents  and  prof- 
its, and  in  this  way  fasten  a  specific 
lien  upon  the  rents  to  meet  any  de- 
ficiency of  the  mortgage  debt."  Leh- 
man V.  Tallassee  Mfg.  Co.,  64  Ala. 
567,  597  (1879).  Ordinarily  the  ques- 
tion of  whether  a  receiver  shall  be 
appointed  is  one  upon  which  there 
is  no  appeal  from  the  decision  of  the 
court  below.  Milwaukee,  etc.  R.  R. 
V.    Soutter,    2    Wall.    510    (1864).     In 
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the  trustee  of  the  mortgage  is  by  its  terms  authorized  to  take  pos- 


Pullan  V.  Cincinnati,  etc.  R.  R.,  4  Biss. 
35  (1865);  s.  c,  20  Fed.  Cas.  32,  the 
court  said:  "The  power  of  courts  of 
chancery  to  appoint  receivers  is  a  dis- 
cretionary power,  to  be  exercised  with 
great  caution.  To  dispossess  the 
owner  of  property  of  its  possession 
before  a  final  hearing  is  a  strong 
measure,  not  to  be  adopted  but  in  a 
strong  case.  I  think  it  should  never 
be  done,  unless  without  it  the  com- 
plainant would  be  in  danger  of  suffer- 
ing irreparable  loss."  The  court 
refused  to  appoint  a  receiver  where, 
although  there  had  been  ten  years' 
default,  the  bill  failed  to  allege  that 
the  mortgaged  property  was  not  a 
sufficient  security  for  the  debt.  But 
the  court  appointed  a  receiver  to  ex- 
amine the  books  and  affairs  of  the 
road,  and  ascertain  the  net  earnings 
and  receive  a  specified  proportion 
thereof  for  the  bondholders,  and  the 
court  ordered  the  company  to  comply 
with  those  directions.  Although  a 
suit  is  pending  by  a  stockholder  to 
obtain  a  receiver,  yet  the  mortgage 
bondholders  upon  default  may  insti- 
tute a  foreclosure  suit  and  have  a 
receiver  appointed  in  such  suit.  The 
court  will  not  stay  the  latter  suit  at 
the  instance  of  the  stockholder  who 
brought  the  first  suit.  Pennsylvania 
Co.  etc.  V.  Jacksonville,  etc.  Co.,  55 
Fed.  Rep.  134  (1893). 

Mr.  Justice  Bradley  said  in  Vose  v. 
Reed,  1  Woods,  647  (1871);  s.  c,  28 
Fed.  Cas.  1298,  that  the  appointment 
of  a  receiver  was  discretionary,  and 
that  the  court  would  appoint  one 
where  the  complainant  had  an  equi- 
table interest,  and  the  defendant,  being 
in  possession,  was  wasting  or  reihov- 
ing  the  property.  But  he  refused  the 
application  of  the  bondholders  for  a 
receiver  where  the  property  was  in 
the  hands  of  state  officials  who  in- 
dorsed the  bonds  in  behalf  of  the 
state.  Every  other  remedy  against 
them  —  injunction  suit  for  damages 
and  a  suit  to  follow  the  fund  —  should 
be  exhausted  before  a  receiver  is  ap- 
pointed in  such  a  case.  Justice  Har- 
lan, in  Tysen  v.  Wabash  Ry.,  8  Biss. 
247  (1878);    s.  c,  24  Fed.  Cas.  479, 


said  that  the  appointment  of  a  re- 
ceiver "has  depended  largely  upon  the 
peculiar  circumstances  of  each  case," 
and  he  refused  to  appoint  a  receiver 
where  the  mortgage  did  not  cover  the 
rents  and  profits,  and  a  large  major- 
ity of  the  bondholders  where  opposed 
to  it  on  the  ground  that  it  would  in- 
terfere with  a  proposed  reorganiza- 
tion, and  where  the  appointment 
would  disrupt  the  system  of  roads 
and  would  destroy  any  possibility  of 
the  second-mortgage  bondholders,  who 
instituted  this  suit  and  application, 
from  realizing  anything  on  their 
bonds.  "The  appointment  of  a  re- 
ceiver rests  in  the  sound  discretion 
of  the  court ;  mere  insolvency  may  or 
may  not  call  for  such  action."  A 
motion  for  a  receiver  will  be  deferred 
when  the  necessity  is  not  clear.  Farm- 
ers' L.  &  T.  Co.  V.  Chicago,  etc.  Ry.,  27 
Fed.  Rep.  146  (1886).  A  federal  court 
to  which  a  case  has  been  removed 
after  an  ex  parte  appointment  of  a 
receiver  will  remove  him  where  the 
property  is  not  in  jeopardy  and  no 
particular  occasion  therefor  exists.  Mc- 
Henry  v.  New  York,  etc.  R.  R.,  25 
Fed.  Rep.  114  (1885).  In  a  bond- 
holder's suit  for  foreclosure  for  non- 
payment of  coupons,  a  receiver  will  be 
appointed  where  the  company  is  seri- 
ously embarrassed,  and  the  road  in 
dangerous  physical  condition,  and  the 
rolling  stock  is  insufficient,  and  cur- 
rent expenses  are  not  met,  except  by 
personal  guaranties.  The  defense  that 
the  bonds  were  fraudulent  and  with- 
out consideration  is  insufficient  to 
prevent  the  receivership.  Heins- 
heimer  v.  Daj'ton,  etc.  R.  R.,  3  Ry. 
&  Corp.  L.  J.  268  (O.  Com.  PI.  1888). 
The  inadequacy  of  the  security  must 
be  clearly  made  out.  Burlingame  v. 
Parce,  12  Hun,  144  (1877),  not,  how- 
ever, a  corporation  case.  A  receiver 
will  be  appointed  where  it  is  nec- 
essary in  order  to  save  the  property 
from  going  to  absolute  destruction. 
Wallace  v.  Loomis,  97  U.  S.  146 
(1877).  A  receiver  will  be  appointed 
to  take  the  receipts  for  the  time  be- 
tween the  decree  of  foreclosure  ami 
the  sale  itself.     Benedict  v.  St.  Joseph, 
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session  of  the  property  upon  default,  but  he  refuses  to  do  so,  the  court 
upon  a  foreclosure  suit  will  appoint  a  receiver.^  It  is  to  be  borne  in 
mind,  however,  that  a  court  of  equity  has  no  power  to  appoint  a 
receiver  to  carry  on  the  business  except  with  a  view  to  winding  up  its 
affairs  and  selling  its  property .- 

In  extreme  cases  and  where  delay  in  the  appointment  of  a  receiver 
will  be  dangerous,  the  court  may  appoint  a  receiver  in  a  suit  instituted 
before  a  default  has  occurred  and  before  foreclosure  has  been  com- 
menced.^ 


etc.  R.  R.,  19  Fed.  Rep.  173  (1883). 
"la  equity  actions  applications  for 
the  appointment  of  receivers  are  not 
uncommon,  and  in  actions  to  foreclose 
real-estate  mortgages,  where  the  se- 
curity is  weak  or  inadequate,  the 
court  may  appoint  a  receiver  of  the 
income  and  profits  of  the  property 
covered  by  the  mortgage,  in  anticipa- 
tion of  the  judgment  and  sale,  and 
such  appointments  are  made  on  gen- 
eral principles  of  equity  independent 
of  all  statutes."  U.  S.  Trust  Co.  v. 
New  York,  etc.  Ry.,  35  Hun.  341 
(1885).  "After  foreclosure  is  com- 
menced, the  plaintiff  may,  if  the  se- 
curity is  in  jeopardy,  intercept, 
through  the  aid  of  a  receiver,  the 
rents  or  emblements,  or  both,  upon 
the  theory  that  the  whole  estate  is 
pledged  as  security  for  the  debt,  and 
that  the  creditor  is  immediately  en- 
titled to  his  money  or  the  property 
pledged."  Hamilton  v.  Austin,  30 
Hun,  138  (1S85).  In  Mercantile  T. 
Co.  V.  Missouri,  etc.  Ry.,  30  Fed.  Rep. 
221  (1888),  where  the  interest  was 
in  default  and  insolvency  inevitable, 
the  court  appointed  a  receiver,  and 
said :  "The  right  to  foreclose  does  not 
carry  with  it  the  right  to  a  receiver. 
There  are  many  considerations  which 
bear  upon  that  question.  Every  case, 
of  course,  stands  on  its  own  merits. 
It  is  difficult  to  formulate  any  rule 
which,  briefly  stated,  will  control  in 
all  cases.  It  should  appear  that  there 
is  some  danger  to  the  property ;  that 
its  protection,  its  preservation,  the 
interests  of  various  holders,  require 
possession  by  the  court  before  the  re- 
ceiver should  be  appointed.  It  does 
not  go  as  a  matter  of  course,  and 
yet  it  is  not  a   matter  that  a  court 


can  refuse  simply  because  it  is  an 
annoyance.  If,  looking  at  the  situa- 
tion of  the  litigating  parties  and  of 
the  property,  with  the  prospects  of 
the  future,  it  should  appear  to  a  court 
that  they  would  be  benefited,  that 
their  interests  would  be  subserved  by 
the  appointment  of  a  receiver,  why 
no  court  —  although  a  matter  resting, 
as  it  is  said,  in  its  discretion  —  could 
refuse  to  make  the  appointment." 

'  Warner  v.  Rising  Fawn  Iron  Co., 
3  Woods,  514  (1878) ;  s.  c,  29  Fed. 
Cas.  201.  See  also  §  822,  supra.  A 
receiver  may  be  appointed  pending  a 
bondholder's  bill  to  have  a  strict  fore- 
closure decreed.  Ellis  t-.  Boston,  etc. 
R.  R.,  107  Mass.  1,  28  (1871).  The 
fact  that  the  trustee  has  power  to 
take  possession,  but  does  not  do  so, 
is  no  bar  to  the  appointment  of  a 
receiver.  A  receiver  is  not  appointed 
as  a  matter  of  course  upon  a  fore- 
closure for  the  non-payment  of  in- 
terest. Although  the  company,  in- 
stead of  paying  the  coupons,  uses  the 
income  for  improvements,  the  court 
will  not  appoint  a  receiver.  If  a  re- 
ceiver had  been  in  charge  the  same 
thing  would  have  been  ordered.  Wil- 
liamson V.  New  Albany,  etc.  R.  R.,  1 
Biss.  198  (1857) ;  8.  c,  30  Fed.  Cas. 
12. 

2  Gutterson  &  Gould  v.  Lebanon,  etc. 
Co.,  151  Fed.  Rep.  72  (1907). 

'  Where  the  mortgagor  railroad 
company  has  become  insolvent  and  is 
unable  to  meet  its  floating  debt  or  the 
coupons  which  are  about  to  become 
due,  and  is  unable  to  borrow  money, 
and  its  business  is  liable  to  be  broken 
up  and  destroyed,  and  the  company 
admits  all  this,  a  mortgage  bond- 
holder may  before  default   file  a   bill 
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Yet  tliere  is  a  limit  beyond  which  the  court  will  not  go  in  regard 
to  appointing  receivers.  A  strong  case  must  be  made  out  to  deprive 
the  mortgagor  of  possession  before  foreclosure  is  complete.  With  rail- 
roads the  rule  has  been  relaxed  because  such  foreclosures  generally 
mean  great  loss  to  the  bondholders  anyway,  and  because  the  public 
will  be  served  better  by  a  receiver  than  by  the  insolvent  mortgagor 
corporation,  embarrassed  by  attachments,  suits,  and  liens. ^    Hence  a 


for  a  receiver  and  an  injunction. 
"Although  as  a  rule  a  mortgagee  can- 
not ask  for  relief  until  his  mortgage 
debt  has  become  due,  he  can  go  into 
a  court  of  equity  before  that  time  has 
arrived  and  ask  for  an  injunction 
and  a  receiver  to  prevent  the  subject- 
matter  of  his  mortgage  from  being 
impaired  and  wasted."  It  is  imma- 
terial that  the  company  desires  the 
application  to  succeed.  Brassey  v. 
New  York,  etc.  R.  R.,  19  Fed.  Rep. 
663  (1884).  A  receiver  will  be  ap- 
pointed when  there  is  a  large  deficit 
in  interest,  business  is  decreasing,  re- 
pairs are  needed,  the  bondholders  are 
not  in  harmony,  and  a  foreclosure 
is  probable,  and  there  is  no  other 
way  of  applying  profits  to  debts.  A 
receiver  over  the  part  located  in  an- 
other circuit  was  denied,  the  right  be- 
ing doubtful.  Mercantile  T.  Co.  v. 
Missouri,  etc.  Ry.,  36  Fed.  Rep.  221 
(1888).  A  bill  in  equity  to  foreclose 
a  mortgage  given  by  a  water-works 
corporation  showed  that  its  assets 
were  insufficient  to  pay  its  mortgage 
debts,  that  it  was  in  a  failing  condi- 
tion, and  would  not  be  able  to  con- 
tinue its  business  or  carry  out  its  con- 
tracts ;  that  while  a  default  had  not 
taken  place  under  the  mortgage,  it 
was  certain  to  occur  very  soon ;  that 
many  of  its  creditors,  without  liens, 
had  attached  and  levied  upon  mort- 
gaged property,  and  had  garnisheed 
debts  due  the  corporation,  which  debts 
were  also  covered  by  such  mortgage ; 
that  it  was  impossible  for  it  to  col- 
lect its  revenues ;  that  it  was  without 
resources  to  carry  on  its  business ; 
and  that  its  property  was  in  imminent 
danger  of  waste  and  loss.  The  bill 
prayed  for  the  appointment  of  a  re- 
ceiver. All  persons  interested  were 
made  parties  to  the  suit.  The  corpo- 
ration, by  its  president,  gave  written 


consent  to  the  appointment  of  a  re- 
ceiver. Held,  that  such  bill  was  im- 
properly dismissed  on  demurrer  of 
defendants,  who  were  attaching  cred- 
itors of  the  corporation.  Thompson 
V.  Natchez,  etc.  Co.,  68  Miss.  423 
(1891).  A  receiver  of  rents  and  profits 
of  land  will  not  be  appointed  when 
the  right  to  sell  has  not  yet  accrued 
and  part  of  the  debt  is  not  yet  due. 
HoUenbeck  v.  Donnell,  94  N.  Y.  342 
(1884),  rev'g  29  Hun,  94  (1883). 

^  A  court  will  not  appoint  a  receiver 
as  a  matter  of  course  in  the  foreclos- 
ure of  a  railroad  mortgage.  Fraud, 
incompetency,  preservation  of  the 
property,  or  some  other  sufficient  rea- 
son must  be  given.  Blair  v.  St.  Louis, 
etc.  R.  R.,  20  Fed.  Rep.  348  (1884). 
The  court  may  deny  the  receivership, 
but  require  the  company  to  make 
stated  reports  to  the  court  pending  a 
bondholder's  suit  to  foreclose.  Wil- 
liamson V.  New  Albany,  etc.  R.  R., 
1  Biss.  198  (1857) ;  s.  c,  30  Fed.  Cas. 
12.  In  Central  T.  Co.  v.  Wabash,  etc. 
R.  R.,  25  Fed.  Rep.  693  (1885),  the 
court  refused  to  appoint  a  receiver 
because  negotiations  were  pending  to 
adjust  the  whole  matter.  In  Cheever  v. 
Rutland,  etc.  R.  R.,  39  Vt.  653  (1863), 
the  court  refused  to  appoint  a  re- 
ceiver on  the  application  of  the  fijst- 
mortgage  bondholders,  who  had  filed 
a  bill  to  foreclose  and  to  obtain  pos- 
session, or  to  have  a  receiver  ap- 
pointed, although  the  second  mort- 
gagees were  in  possession  and  the  in- 
terest on  the  first-mortgage  bonds  had 
not  been  paid.  The  management  of 
the  second  mortgagees  was  capable 
and  honest,  and  the  court  refused  to 
disturb  it.  No  receiver  will  be  ap- 
pointed where  the  mortgage  provides 
that  the  mortgagor's  possession  shall 
not  be  disturbed  for  default  due  to 
a  failure  of  business,  and  the  default 
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foreclosure  may  be  commenced  and  a  receiver  appointed  for  non-pay- 
ment of  taxes,  general  insolvency  being  alleged.^  Wliere  a  city  is  about 
to  forfeit  its  grant  to  a  street  railway  on  account  of  non-payment  of 
taxes,  the  grant  providing  for  such  forfeiture,  a  mortgagee  of  the  street 
railway  may  have  a  receiver  appointed  to  borrow  money  and  pay  such 
taxes.2  The  receivership,  however,  is  never  a  matter  of  right,^  and 
conditions  may  be  imposed  ^  relative  to  the  "  six  months'  "  rule. 


was  due  to  that.  But  the  court  will 
retain  the  suit  to  require  quarterly  re- 
ports from  the  company  and  to  take 
action  thereafter  as  may  be  deemed 
best.  Stewart  v.  Chesapeake,  etc. 
Canal  Co.,  5  Fed.  Rep.  149  (1881); 
American,  etc.  T.  Co.  v.  Toledo,  etc. 
Ry.,  29  Fed.  Rep.  416  (1886).  In 
Meyer  v.  Johnston,  53  Ala.  237,  335, 
336,  349,  350  (1875),  strict  rules  in  re- 
gard to  the  appointment  of  a  receiver 
were  laid  down,  yet  the  appointment  of 
a  receiver  in  that  case  was  upheld.  A 
receiver  will  not  be  appointed  unless 
the  suitor  has  a  clear  right,  and  this 
extraordinary  remedy  is  necessary  to 
prevent  loss  or  great  danger  and  there 
is  no  other  mode  of  protection.  Over- 
ton V.  Memphis,  etc.  R.  R.,  10  Fed. 
Rep.  866  (1882). 

A  temporary  receiver  will  not  be 
appointed  of  a  corporation,  whose 
only  assets  consist  of  stock  in  various 
gas  companies,  which  stocks  have 
been  mortgaged  by  the  former  com- 
pany, where  all  charges  of  fraud  and 
mismanagement  are  denied.  Brady 
V.  Bay  State,  etc.  Co.,  106  Fed.  Rep. 
584  (1901).  The  court  will  not  re- 
fuse a  receivership  on  the  ground  that 
the  motive  of  the  complainant  is  to 
acquire  the  property  of  the  insolvent 
defendant  at  a  low  figure.  Ft.  Wayne, 
etc.  Corp.  V.  Franklin,  etc.  Co.,  57  N.  J. 
Eq.  16  (1898).  Where  a  railroad 
has  been  leased  at  a  rental  insufficient 


to  pay  the  interest  on  its  bonds,  a 
receiver  Avill  not  be  appointed  at  the 
instance  of  a  creditor  or  a  stock- 
holder, inasmuch  as  all  the  receiver 
could  do  would  be  to  collect  and  ap- 
ply the  rental  on  the  bonds.  Neither 
will  a  receiver  be  appointed  of  the 
lessee  where  its  assets  consist  merely 
of  earnings,  which  are  insufficient  to 
pay  the  rental.  City  of  Cape  May  v. 
Cape  May,  etc.  R.  R.,  59  N.  J.  Eq.  59 
(1899).  In  a  stockholder's  suit  to 
set  aside  a  sale  by  a  Maine  corpo- 
ration of  all  its  assets  to  a  New  Jer- 
sey corporation,  the  suit  being  in  New 
Jersej',  the  Maine  corporation  is  a 
necessary  party  defendant,  and  a 
court  in  Maine  will  not  appoint  a  re- 
ceiver of  the  same  for  the  sole  pur- 
pose of  appearing  in  the  suit  in  New 
Jersey.  Hutchinson  v.  American,  etc. 
Co.,  104  Fed.  Rep.  182  (1900).  Where 
a  majority  of  the  bondholders  are  op- 
posed to  a  receivership  and  there  is 
a  reasonable  prospect  that  the  inter- 
est will  soon  be  paid,  the  court  will 
not  appoint  a  receiver,  even  though 
interest  has  not  been  paid  for  seven- 
teen years,  there  being  no  proof  of 
insolvency  or  dishonesty  in  the  man- 
agement. Romare  v.  Broken,  etc.  Co., 
114  Fed.  Rep.  194  (1902).  Even 
though  an  insolvent  corporation  has 
assigned  for  the  benefit  of  creditors, 
and  afterwards  a  receiver  of  the  same 
has  been  appointed  by  a  court,   yet 


^  Putnam  v.  Jacksonville,  etc.  Ry., 
61  Fed.  Rep.  440  (1893).  In  a  fore- 
closure suit  the  court  maj'  appoint 
a  receiver  where  the  property  is  in- 
sufficient to  pay  the  debt  and  the 
mortgagor  is  insolvent  and  the  in- 
come is  not  being  applied  to  taxes, 
insurance,  and  repairs.  American  Nat. 
Bank  v.  Northwestern,  etc.  Co.,  89 
Fed.  Rep.  610  (1898).     Cf.  §  799,  supra. 


2  Union  St.  Ry.  v.  City  of  Saginaw, 
115  Mich.  300  (1897). 

^  The  appointment  of  a  receiver  "is 
not  a  matter  or  right,  but  rests  in 
the  sound  discretion  of  the  court,  and 
is  a  power  to  be  exercised  sparingly 
and  with  great  caution."  Farmers' 
L.  &  T.  Co.  V.  Kansas  City,  etc.  R.  R., 
53  Fed.  Rep.  182  (1892). 

*  See  §  861,  supra. 
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In  Michigan,  by  statute,  the  courts  are  not  allowed  to  appoint  a 
receiver,  on  the  ground  that  the  security  is  inadequate,  during  fore- 
closure of  a  mortgage  that  does  not  cover  rents  and  profits.^  But  even 
in  Michigan  a  minority  of  the  mortgage  bondholders  may  have  a 
receiver  appointed,  where  the  mortgage  trustees  have  resigned,  the  cor- 
poration is  without  officers,  executions  are  being  levied,  and  a  forfei- 
ture of  charter  is  imminent.-  A  divisional  mortgage  bondholder  can- 
not have  a  receiver  appointed  over  the  whole  property  as  against  the 
objection  of  the  bondholders  secured  by  mortgage  on  the  remainder 
of  the  property.^  The  bondsman  for  a  receiver  is  liable  for  his  em- 
bezzlements, even  though  the  receivership  was  illegal  for  want  of 
jurisdiction.^ 

In  England  a  railroad  mortgage  covers  the  income  and  earnings 
only,  and  hence  no  foreclosures  are  possible.  The  court,  on  the  in- 
solvency of  a  railway,  will  appoint  a  receiver  to  receive  payment  of 
the  profits,  but  will  not  give  the  receiver  power  to  take  charge  of  and 
manage  the  property.  In  England  the  receiver  with  power  to  take 
charge  of  and  manage  the  property  is  called  "  manager."  ^     If  the  com- 


bankruptey  proceedings  take  prece- 
dence over  the  assignment  and  receiv- 
ership. Lea  V.  Geo.  M.  West  Co.,  91 
Fed.  Rep.  237  (1899).  The  national 
bankruptcy  act  does  not  prevent  a 
court  of  equity  appointing  a  receiver 
of  an  insolvent  corporation.  State  v. 
Superior  Court,  etc.,  20  Wash.  545 
(1899). 

1  Under  the  statutes  of  Michigan  the 
courts  are  not  allowed  to  appoint  a 
receiver  of  farm  lands  during  the 
foreclosure  suit,  where  the  mortgage 
does  not  cover  rents  and  profits. 
Wagar  v.  Stone,  36  Mich.  364  (1877). 
The  federal  court  in  Michigan  "will 
follow  the  state  statute  to  the  effect 
that  the  mortgagee  cannot  take  pos- 
session until  the  foreclosure  sale  is 
confirmed,  and  hence  will  not  appoint 
a  receiver  on  the  ground  of  the  in- 
adequacy of  the  security.  Union,  etc. 
Ins.  Co.  V.  Union,  etc.  Co.,  37  Fed. 
Rep.  286  (1884).  A  receiver  was  ap- 
pointed at  the  instance  of  a  mortgagee 
of  a  manufacturing  company  in  Long- 
ley  V.  Amazon,  etc.  Co.,  128  Mich.  194 
(1901).  Even  though  a  mortgage 
gives  the  mortgagee  a  right  to  a  re- 
ceivership in  case  of  default,  yet  the 
coiu"t  will  not  appoint  a  receiver  un- 
less there  is  danger  of  ultimate  loss 


to  the  bondholders  by  permitting  the 
mortgagor  to  remain  in  possession. 
Union  T.  Co.  v.  Charlotte,  etc.  Co., 
152  Mich.  568  (1908).  The  Colorado 
statute  does  not  prevent  the  appoint- 
ment of  a  receiver  in  behalf  of  a  fore- 
closing mortgagee.  Elmira,  etc.  v. 
Stanehfield,  160  Fed.  Rep.  811  (1908). 

-  Ralph  V.  Shiawassee  Circuit  Judge, 
100  Mich.  164  (1894). 

3  Merriam  v.  St.  Louis,  etc.  Ry.,  136 
Mo.  145  (1896). 

*  Baltimore,  etc.  Assoc,  v.  Alderson, 
99  Fed.  Rep.  489  (1900). 

5  Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  2  Ch.  36.  In 
England  the  court  of  chancery  refuses 
to  appoint  a  receiver  for  the  purpose 
of  carrying  on  a  business  until  a  debt 
can  be  paid,  especially  where  the 
property  of  a  quasi-public  corporation 
is  involved.  "The  court  does  not  as- 
sume the  management  of  a  business 
or  undertaking  e.xcept  with  a  \'iew  to 
the  winding-up  and  sale  of  the  busi- 
ness or  undertaking.  The  manage- 
ment is  an  interim  management ;  its 
necessity  and  its  jurisdiction  spring 
out  of  the  jurisdiction  to  liquidate  and 
sell;  the  business  or  undertaking  is 
managed  and  continued  in  order  that 
it  may   be   sold   as   a  going  concern. 
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pany  does  not  pay  the  interest  on  the  mortgage,  the  court  will  appoint 
a  receiver  to  receive  the  income  for  the  benefit  of  the  mortgagee.^  A 
receiver  and  manager  may  be  appointed  at  the  instance  of  a  debenture 
holder,  even  though  the  debenture  is  not  due  and  it  provides  for  the 
appointment  of  a  recei\'er  when  it  becomes  enforceable.- 

§  863.  Receivers  upon  the  application  of  judgment  creditors,  gen- 
eral creditors,  the  state,  the  corporation  itself,  stockholders,  and  in 
other  cases  —  Procedure  in  making  the  appointment  —  Collateral 
attack  on  legality  of  receivership.  —  Usually,  of  course,  a  receiver 
is  appointed  on  the  application  of  a  mortgagee  or  a  trustee  of  a  mort- 
gage deed  of  trust.^  Sometimes,  however,  the  trustee  is  reluctant  or 
slow  to  act,  and  then  the  application  is  generally  made  by  some  one  else. 
The  right  of  various  parties  to  make  the  application  will  now  be 
considered. 


and  with  the  sale  the  management 
ends."  If  a  receiver  has  been  im- 
properly appointed  it  binds  only  the 
parties  to  the  action,  except  that  pos- 
session of  the  property  by  the  court 
must  be  respected.  Pegge  v.  Neath  Co., 
[1895]  2  Ch.  508. 

'Bowen  v.  Brecon  Ry.,  L.  R.  3  Eq. 
541  (1876).  In  England  the  duty  of 
a  receiver  is  merely  to  receive  the 
profits  and  not  the  entire  income,  and 
hence  no  receiver  of  an  unfinished 
railroad  will  be  appointed,  inasmuch 
as  there  can  be  no  profits.  Re  Knott 
End  Ry.,  [1901]  2  Ch.  8.  In  1807  the 
court  of  chancery  in  England  decided 
(Gardner  v.  London,  etc.  Ry.,  L.  R. 
2  Ch.  App.  201  —  18G7)  that  a  mort- 
gage on  the  "imdertaking"  and  tolls, 
but  not  on  the  railway  itself,  was 
such  that  the  court  had  no  inherent 
power  to  appoint  a  manager  of  the 
railroad  upon  default  in  the  mortgage, 
but  had  power  only  to  appoint  a  re- 
ceiver of  the  tolls  from  the  company 
itself.  Thereupon  parliament,  in  the 
Railway  Companies  Act  of  1867,  con- 
ferred such  power  on  the  courts. 
Under  this  act  the  English  courts  may 
appoint  a  manager  as  well  as  receiver. 
Re  Manchester,  etc.  Rv.,  L.  R.  14 
Ch.  D.  645  (1880).  A  receiver  of  the 
docks  owned  bj^  a  dock,  company  may 
be  appointed  by  the  court  at  the  in- 
stance and  suit  of  a  mortgagee  to 
manage  the  docks  and  pay  any  sur- 
plus profits  into  the  court.  Ames  v. 
Birkenhead     Docks,     20     Beav.     332 


(1855).  "It  is  the  ordinary  remedy 
of  a  mortgagee  of  tolls  to  come  here 
for  a  receiver.  That  is  one  of  the 
oldest  remedies  in  this  court."  Hop- 
kins V.  Worcester,  etc.  Canal,  L.  R.  6 
Eq.  437  (1868).  In  the  early  case 
Fripp  V.  Chard  Ry.,  21  Eng.  L.  &  Eq. 
53  (1853),  the  court  appointed  a  re- 
ceiver to  operate  a  railroad  for  the 
benefit  of  mortgagees  where  the  com- 
pany was  hopelessly  insolvent,  and 
interest  and  principal  were  in  arrears. 
But  the  court  Avill  not  appoint  a  re- 
ceiver of  a  railway  company  that  has 
never  done  anything  towards  proceed- 
ing with  its  enterprise.  Re  Birming- 
ham, etc.  Ry.,  L.  R.  18  Ch.  D.  155 
(1881).  In  England  a  receiver  and 
manager  will  be  appointed  in  behalf 
of  debenture-holders  when  the  com- 
panj'  is  insolvent  and  executions  are 
about  to  be  levied.  Edwards  v.  Stand- 
ard, etc.  Syndicate,  [1893]  1  Ch.  574. 
Concerning  receiverships  in  England, 
see  also  Hodges  on  Railways,  and 
§  833,  supra. 

-  Re  (^arshalton  Park  Estate,  Ltd., 
[1908]  2  Ch.  62.  In  England  a  receiver 
and  manager  may  be  appointed  at  the 
instance  of  a  debenture-holder  on  the 
ground  that  the  company's  assets  are 
not  sufficient  to  paj'  the  debentures  and 
executions  are  about  to  be  levied,  even 
though  there  has  been  no  default  on  the 
debentures.  Re  London,  etc.  Co., 
[1905]  1  Ch.  576. 

'  See  §  862,  supra,  as  to  such  appli- 
cations. 
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A  judgment  creditor  of  a  corporation,  who  has  caused  execution  to 
be  issued,  may,  after  the  execution  is  returned  unsatisfied,  file  a  bill  in 
equity  to  cause  the  corporate  assets  to  be  applied  to  his  debt,  and  may 
have  a  receiver  appointed.  Especially  is  this  the  case  with  railroad 
corporations,  inasmuch  as  the  railroad  itself  or  the  company's  equity 
therein  cannot  be  sold  on  execution.^     Even  the  return  of  execution 


1  See  §  899,  infra.  A  receiver  of  a 
railroad  may  be  appointed  at  the  in- 
stance of  judgment  creditors.  Hervey 
V.  Illinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884) ;  s.  c,  on  appeal,  sub  nom. 
Union  T.  Co.  v.  Illinois,  etc.  Ry.,  117 
U.  S.  434  (1886).  Where  the  mort- 
gage provides  that  the  bonds  shall  be- 
come due  in  case  of  an  execution  issu- 
ing against  the  company  and  being 
unpaid,  it  is  legal  for  a  holder  of 
coupons  to  obtain  judgment  and  issue 
such  e.xeeution,  and  the  mortgage  may 
thereby  be  declared  due,  even  though 
the  judgment  on  the  coupons  was  ob- 
tained by  consent  for  the  purpose  of 
having  the  mortgage  become  due. 
Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181  (1900).  Upon  the  return  of 
an  execution  against  a  corporation  un- 
satisfied, a  court  of  equity  has  inher- 
ent power  to  appoint  a  receiver  of  the 
corporation.  Palmer  v.  Clark,  4  Abb. 
N.  Cas.  25  (1877).  Judgment  cred- 
itors in  England,  by  the  Railwaj^  Com- 
panies Act  of  1867,  cannot  levy  execu- 
tion, but  they  may  have  a  receiver 
appointed.  Re  Manchester,  etc.  Ry., 
L.  R.  14  Ch.  D.  645  (1880).  An  exe- 
cution creditor  cannot  have  a  re- 
ceiver appointed  as  against  a  mort- 
gagee in  possession,  even  though  col- 
lusion be  charged.  An  injunction 
requiring  the  mortgagee  to  apply  the 
rents  and  profits  to  the  mortgage  will 
be  granted.  U.  S.  v.  Masich,  44  Fed. 
Rep.  10  (1890).  "The  power  to  de- 
clare a  forfeiture  of  corporate  fran- 
chises was  originally  in  England 
vested  in  the  courts  of  law,  and  was 
exercised  in  a  proceeding  brought  by 
the  attorney-general  in  the  name  of 
the  sovereign.  The  court  of  chancery 
never  assumed  jurisdiction  in  such 
cases  ixntil  it  was  conferred  by  act 
of  parliament.  It  declined,  until  the 
power  was  conferred  by  statute,  to 
sequestrate  corporate  property  through 


the  medium  of  a  receiver,  or  to  dis- 
solve corporate  bodies,  or  to  restrain 
the  usurpation  of  corporate  powers." 
Decker  v.  Gardner,  124  N.  Y.  334 
(1890).  Judgment  creditors  may  have 
a  receiver  appointed  where  bad  faith  on 
the  part  of  the  president  is  shown. 
Kelso  v.  American,  etc.  Co.,  50  Wash. 
381  (1908).  A  corporation  is  insol- 
vent when  it  is  unable  to  pay  its  current 
obligations  as  they  mature  in  the  or- 
dinary course  of  its  business  and  a 
receiver  may  be  appointed  at  the  in- 
stance of  a  judgment  creditor  and  the 
appointment  cannot  be  questioned  by 
an  intervenor,  even  though  the  cor- 
poration consented  to  the  receivership 
but  without  collusion.  Cincinnati,  etc. 
Co.  V.  Degnan,  184  Fed.  Rep.  834 
(1910).  Where,  under  levj^  of  execu- 
tion, the  tolls  of  a  bridge  company 
are  sold,  a  court  of  equity  will  ap- 
point a  receiver  to  collect  the  tolls 
and  apply  them  on  the  judgment. 
Covington,  etc.  Co.  v.  Shepherd,  21 
How.  112  (1858).  As  to  the  form 
of  a  decree  in  a  creditor's  action,  and 
as  to  the  right  of  a  creditor  to  dis- 
continue a  suit  brought  in  behalf  of 
himself  and  other  creditors,  see  Salis- 
bury V.  Binghamton  Pub.  Co.,  85  Hun, 
99  (1895).  In  a  creditor's  bill  for  a 
receiver,  stockholders  are  not  nec- 
essary or  proper  parties.  Bristol,  etc. 
Co.  V.  Thomas,  93  Va.  396  (1896). 
Supplementary^  proceedings  lie  against 
a  corporation,  and  a  receiver  may  be 
appointed.  South  Bend,  etc.  Co.  v. 
Pierre  F.  &  M.  Ins.  Co.,  4  S.  Dak.  173 
(1893).  A  judgment  creditor  of  an 
insolvent  corporation  may  have  a  re- 
ceiver appointed.  Youree  v.  Home, 
etc.  Co.,  180  Mo.  153  (1904).  Where 
the  directors  are  winding  up  a  corpora- 
tion properly  the  court  will  not  appoint 
a  receiver  to  do  so.  Brookshire  v- 
Farmers',  etc.,  73  S.  C.  131  (1905).  A 
creditor  of  an  insolvent  bank  cannot 
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unsatisfied  is  not  necessary  if  it  clearly  would  not  result  in  reaching 
any  property.^  After  a  judgment  creditor  has  applied  for  a  receiver 
the  corporation  cannot  avoid  the  receivership  by  assigning  for  the  benefit 
of  its  creditors.^ 

Where,  however,  the  receivership  is  obtained  merely  to  delay  other 
creditors,  the  court  will  discharge  the  receiver,  even  though  the  judg- 
ment is  a  valid  one.^  A  court  of  equity  has  no  power  to  appoint  a  re- 
cause  to  be  set  aside  a  cancellation  of  a    jection  of   another   creditor,    the   cor- 


lease  taken  by  the  bank  when  prosper- 
ous, even  though  the  bank  built  a  build- 
ing on  the  leased  premises,  it  appearing 
that  at  the  time  of  the  cancellation  the 
property  was  not  paying  fixed  charges 
and  the  stockholders  assented  to  the 
cancellation  which  was  made  pru- 
dently and  in  good  faith  and  was 
known  to  the  creditor  who  subse- 
quently complained  on  account  of  a 
rise  in  values.  Brown  v.  Schleier,  194 
U.  S.  18  (1904). 

'  A  judgment  creditor  need  not  sue 
out  execution  upon  his  judgment  and 
have  a  return  nulla  bona,  in  order  to 
file  a  bill  in  equity  for  a  receiver  and 
other  relief,  if  such  execution  would 
be  an  idle  ceremony.  The  court  has 
power,  but  is  not  bound,  to  appoint 
a  receiver  at  the  instance  of  a  single 
judgment  creditor  suing  for  himself 
alone.  The  net  income  received  by 
the  receiver  goes  to  such  creditor  and 
not  to  a  mortgagee  who  did  not  be- 
come a  party  thereto.  Other  and  later 
creditors  who  come  in  are  not  en- 
titled to  anything  until  after  the  orig- 
inal complainant  is  paid.  It  is  im- 
material that  the  judgment  creditor 
obtained  judgment  by  confession  of 
the  defendant.  Sage  v.  Memphis,  etc. 
R.  R.,  125  U.  S.  361  (1888).  Where 
a  corporation  is  insolvent  and  owns 
valuable  properties  widely  scattered, 
and  by  consent,  upon  the  filing  of  a 
creditor's  bill,  a  receiver  is  appointed 
and  has  possession  for  nine  months, 
it  cannot  then  attack  the  receivership 
on  the  ground  that  the  creditors' 
actions  were  not  based  on  judgments, 
etc.  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.  530  (1890).  The  appoint- 
ment of  a  receiver  at  the  instance  of 
a  judgment  creditor  without  an  execu- 
tion being  returned  unsatisfied  is 
nevertheless  legal  as    against    the  ob- 


poration  not  having  objected.  Enos 
V.  New  York,  etc.  R.  R.,  103  Fed.  Rep. 
47  (1900).  A  judgment  creditor  in 
one  state  cannot  have  a  receiver  ap- 
pointed in  another  state.  He  must 
first  obtain  judgment  in  the  latter 
state.  Barber  v.  International  Co., 
39  Conn.  587  (1901).  Before  a  re- 
ceiver of  an  insolvent  corporation 
can  be  appointed  at  the  instance  of 
a  creditor,  execution  unsatisfied  on 
his  judgment  must  be  returned  in  the 
county  where  the  corporation  is  lo- 
cated. Minkler  r.  U.  S.  Sheep  Co., 
4  N.  Dak.  507  (1895).  See  also  p.  3296, 
infra. 

-  Monarch  Co.  v.  Bank,  etc.,  44 
S.  W.  Rep.  956  (Ky.  1898). 

'  In  Duncan  v.  Treadwell  Co.,  82 
Hun,  376  (1894),  the  court  said:  "We 
are  not  aware  of  a  statute  or  law 
which  justifies  the  continuance  of  the 
receivership  for  the  purpose  of  giving 
the  corporation  time  to  raise  money 
to  pay  its  debts."  In  Re  Philadel- 
phia, etc.  R.  R.,  14  Phila.  501  (1881), 
the  circuit  court  of  the  United  States 
said  :  "The  modern  practice  prevailing 
to  some  extent,  elsewhere,  of  transfer- 
ring corporate  property  to  the  custody 
of  the  courts,  to  be  thus  held  and 
managed  for  an  indefinite  period  of 
years,  to  suit  the  convenience  of  par- 
ties, whereby  general  creditors  and 
stockholders  are  kept  at  bay,  I  re- 
gard as  a  mischievous  innovation." 
Where  a  judgment  creditor  for  .S16,000 
has  had  a  receiver  in  possession 
for  four  years  and  has  realized  only 
•SI, 000,  and  has  not  pursued  any  other 
remedy,  and  the  security  is  ample, 
and  the  lien  of  the  judgment  creditor 
is  of  doubtful  validity,  the  court  will 
discharge  the  receiver.  Howard  t'. 
La  Crosse,  etc.  R.  R.,  Woolw.  49 
(1864) ;  s.  c,  12  Fed.  Cas.  641.  Where, 
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ceiver  to  carry  on  the  business  except  with  a  view  to  winding  up  its 
affairs  and  selling  its  property.^  A  court  of  law  cannot  appoint  a  re- 
ceiver.- If  the  interested  parties  delay  for  an  unreasonable  length 
of  time  in  proceeding  to  a  sale  or  in  reorganizing,  the  court  will  dis- 
charge the  receiver.^  Where  a  stocldiolder  and  creditor,  at  the  instiga- 
tion and  with  the  connivance  of  the  officers  and  other  stockholders, 
files  a  bill  to  keep  the  corporation  a  going  concern  and  obtains  a  receiver 
for  that  purpose,  another  creditor  may  file  a  bill  to  subject  the  property 
of  the  corporation  to  the  payment  of  his  debt,  an  allegation  being  made 
that  the  first  bill  was  to  hinder  and  defraud  creditors.^ 

The  supreme  court  of  the  United  States  has  recently  held,  however, 
that  the  circuit  court  of  the  United  States  for  the  southern  district  of 
New  York  has  jurisdiction  to  appoint  receivers  of  an  insolvent  New 


by  previous  agreement  with  the  offi- 
cers of  the  company,  a  judgment  cred- 
itor applies  for  and  obtains  a  receiver 
by  consent,  and  this  receiver  for  nine 
months  receives  the  income  and  ap- 
pUes  it  all  to  improvements,  no  effort 
being  made  to  pay  the  judgment,  the 
object  being  to  delay  all  creditors  and 
to  apply  all  profits  to  improvements 
and  to  pay  off  a  bonded  debt  before 
it  is  due,  it  is  an  abuse  of  the  pro- 
cess of  the  court  and  the  receiver  will 
be  discharged.  Sage  v.  Memphis,  etc. 
R.  R.,  5  McCrary,  643  (1883) ;  s.  c, 
18  Fed.  Rep.  571,  and  125  U.  S.  361 
(1888).  See  also  Moran  v.  Alvas,  etc. 
Co.,  N.  Y.  L.  J.  Dec,  1891,  where  the 
court  refused  to  appoint  a  receiver, 
and  said :  "The  power  of  the  court  to 
appoint  a  receiver  to  preserve  the  as- 
sets of  a  corporation,  foreign  or  do- 
mestic, it  seems  to  me  does  not  apply 
where  the  corporation  is  a  solvent  and 
going  concern,  and  where  it  is  per- 
fectly apparent  that  the  only  purpose 
of  the  application  for  the  appointment 
of  a  receiver  is  to  prevent  creditors 
enforcing  their  claims  by  the  ordinary 
and  due  process  of  law  against  such 
solvent  corporation."  East  Tennessee, 
etc.  R.  R.  V.  Atlanta,  etc.  R.  R.,  49 
Fed.  Rep.  608  (1892),  where  the  fed- 
eral court  appointed  a  receiver  be- 
cause the  state  court  on  a  prior  bill 
was  about  to  appoint  one  to  merely 
nurse  the  property.  A  coiu"t  cannot 
appoint  a  receiver  of  a  foreign  cor- 
poration at  the  instance  of  a  judg- 
ment  creditor  where  the   company  is 


solvent  and  the  receivership  is  to 
carry  along  the  business  in  order  to 
pay  creditors  and  save  something  to 
the  corporation.  A  court  of  equity  has 
no  power  to  operate  a  business  as  a 
going  concern,  the  main  purpose  be- 
ing to  delay  creditors  until  the  cor- 
poration has  time  to  raise  money,  the 
corporation  being  a  private  manufac- 
turing one.  The  court  may  merely 
continue  the  business  to  preserve  the 
assets  and  sell  the  same  for  the  bene- 
fit of  creditors.  Cronan  v.  District 
Court,  15  Idaho,  184  (1908). 

1  Gutterson  &  Gould  v.  Lebanon, 
etc.  Co.,  151  Fed.  Rep.  72  (1907).  A 
court  of  equity  may  have  no  power  to 
appoint  a  receiver  to  wind  up  the 
affairs  of  the  corporation.  Jackson, 
etc.  Co.  V.  State,  96  Miss.  347  (1911). 
Cf.  §  629,  supra.  After  dissolution  of  a 
corporation  under  a  statute,  the  court 
may  appoint  a  receiver  of  its  assets. 
State  V.  Farmers',  etc.  Co.,  90  Neb.  664 
(1912). 

2  Berryman  v.  Billings,  etc.  Co.,  44 
Mont.  517  (1912). 

3  Piatt  V.  Philadelphia,  etc.  R.  R., 
65  Fed.  Rep.  872  (1895).  See  also 
§  882. 

^  Quoted  and  approved  in  Cronan  v. 
District  Court,  15  Idaho,  184  (1908). 
Coliseum  v.  Interstate,  etc.  Co.,  123 
Ala.  512  (1899).  A  collusive  suit  by 
officers  for  dissolution  and  the  appoint- 
ment of  a  receiver  does  not  prevent  a 
creditor  filling  an  independent  bill. 
Taber  v.  Royal,  etc.  Co.,  124  Ala. 
681  (1899). 
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York  street  railway  company,  under  a  bill  of  a  general  creditor  alleging 
diverse  citizenship  of  the  parties,  and  that  more  than  $2,000  and  interest 
and  costs  is  involved,  and  alleging  also  the  insolvency  of  the  defendant, 
and  praying  for  the  administration  of  its  assets,  where  the  defendant 
answers,  admitting  the  allegations  of  the  bill,  and  joins  in  the  prayer 
for  the  appointment  of  the  receiver.  The  defense  that  complainants 
are  not  judgment  creditors  is  waived  by  such  an  answer.^  A  general 
creditor  of  a  corporation,  however,  cannot  ordinarily  obtain  a  receiver. 
The  general  rule  is  that  until  he  obtains  judgment,  and  execution  is 
returned  unsatisfied,  he  will  not  be  given  the  extraordinary  remedy 
of  a  receivership.^     There  is,  however,  the  above  exception  to  this 


1  In  re  Metropolitan,  208  U.  S.  90 
(1908).  The  president  has  no  author- 
ity to  consent  to  a  receiver  being  ap- 
pointed. Nesbit  V.  North  Georgia,  etc. 
Co.,  156  Fed.  Rep.  979  (1907). 

2  Simple-contract  creditors  of  a  cor- 
poration, whose  claims  have  not  been 
reduced  to  judgment,  and  who  have 
no  express  lien  on  its  property,  have 
no  standing  in  a  federal  court  of 
equity  to  obtain  a  seizure  of  their 
debtor's  property  and  collect  unpaid 
subscriptions  and  apply  the  same  to 
the  payment  of  their  debts,  even 
though  they  allege  that  an  existing 
mortgage  on  the  property  is  fraud- 
ulent and  that  the  company  is  in- 
solvent, and  a  suit  for  foreclosure  of 
the  mortgage  is  going  on.  They 
might,  under  certain  conditions,  inter- 
vene. The  federal  courts  will  not 
even  follow  a  state  statute  authoriz- 
ing such  a  suit,  nor  does  the  fact 
that  the  foreclosure  suit  is  in  the  fed- 
eral court  give  jurisdiction  of  the 
creditor's  suit.  "Neither  the  insol- 
vency of  a  corporation,  nor  the  execu- 
tion of  an  illegal  trust  deed,  nor  the 
failure  to  collect  in  full  all  stock  sub- 
scriptions, nor  all  together,  give  to  a 
simple-contract  creditor  of  a  corpora- 
tion any  lien  on  its  property,  or 
charge  any  direct  trust  thereon."  The 
capital  stock  is  a  trust  fund  rather 
in  the  administration  of  the  assets 
after  possession  by  a  court  of  equity 
than  a  trust  attaching  to  the  prop- 
erty as  such  for  the  direct  benefit  of 
either  creditor  or  stockholder.  Hol- 
lins  V.  Brierfield  Coal,  etc.  Co.,  150 
U.  S.  371   (1893);    Texas,  etc.  Assoc. 


V.  Storrow,  92  Fed.  Rep.  5  (1899); 
Smith-Dimmick,  etc.  Co.  i'.  Teague, 
119  Ala.  385  (1898).  A  simple  credi- 
tor has  no  standing  to  apply  for  a 
receiver  of  the  corporation  on  the 
ground  that  it  has  been  mismanaged, 
it  being  solvent.  Equitable,  etc.  v. 
Brown,  213  U.  S.  25  (1909).  Mere 
insolvency  is  not  sufficient  to  authorize 
a  receiver,  especially  where  executions 
may  be  levied  without  undue  sacrifice 
of  the  property ;  neither  does  the  fact 
that  a  director  has  obtained  a  judg- 
ment against  the  corporation.  Galvin 
V.  McConnell,  .53  Tex.  Civ.  App.  486 
(1909).  A  simple  contract  creditor 
has  no  right  to  have  a  receiver  ap- 
pointed on  allegations  that  suits  were 
threatened  and  the  property  was  liable 
to  be  wasted,  there  being  no  allega- 
tion that  the  company  was  insolvent 
or  that  there  was  mismanagement. 
Nowell  I'.  International  Trust  Co.,  169 
Fed.  Rep.  497  (1909).  Until  judgment 
and  execution  is  returned  unsatisfied  a 
corporate  creditor  has  no  interest  in 
anv  specific  corporate  propertv.  Winer 
!'.  Bank  of  Blytheville,  89  Ark.  435 
(1909).  A  simple-contract  creditor 
cannot  have  a  receiver  appointed  with- 
out the  consent  of  the  corporation. 
Leary  v.  Columbia  River,  etc.  Co.,  82 
Fed.'Rep.  775  (1897).  A  simple  cred- 
itor cannot  have  a  receiver  appointed. 
Hobson  V.  Pacific,  etc.  Co.,  5  Cal.  App. 
94  (1907).  A  claim  for  unliquidated 
damages  for  a  tort  is  no  basis  for  a 
creditor's  bill  against  a  corporation  on 
the  ground  that  the  latter  will  lose  or 
misapply  its  propertv.  Slover  v.  Coal 
Creek,  etc.  Co.,  113  Tenn.  421  (1904). 
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rule.     If  the  corporation  acknowledges  the  debt,  and  it  is  clear  that  the 
corporation  is  insolvent,  and  that  the  obtaining  of  a  judgment  and  the 

Before  a  corporate  creditor  can  com- 
plain of  the  method  in  which  the  cor- 
poration has  disposed  of  its  property  he 
must  obtain  a  judgment.     McKee  v. 
City    Garbage    Co.,    140    Mich.    497 
(1905).     A  general  creditor  must  first 
obtain    a   judgment    against    the    cor- 
poration before  filing  a  bill  in  equity  to 
enforce  such  claim.     Virginia,  etc.  Co. 
V.  Fisher,  104  Va.   121   (1905).     Even 
though  a  corporation  has  allowed  judg- 
ment to  be  taken  against  it,  yet  a  gen- 
eral creditor  cannot  have  a  receiver  ap- 
pointed on  the  ground  that  such  judg- 
ment constitutes  an  illegal  preference. 
Builders',  etc.  Co.  ;;.  Lucas,  119  Ala. 
202  (1898).     The  creditors  of  an  insol- 
vent partnership  are  not  entitled  to  a 
receiver  of  a  corporation,  even  though 
they  allege  that  one  of  the  partners  is 
president  and  is  mingling  the  business 
of  the  two  concerns  in  such  a  manner  as 
to  defraud  the  partnership.     Cabaniss 
r.   Reco,  etc.  Co.,   116  Fed.  Rep.  318 
(1902).     Labor  claimants  cannot  have 
a  receiver  appointed,  though  the  com- 
pany    is     insolvent,     there    being     no 
judgment.     Putman    v.    Jacksonville, 
etc.    Ry.,    61    Fed.    Rep.    440    (1893), 
holding  that  not  even  though  the  ac- 
counts, etc.,  of  three  companies  were 
commingled  was  there  good  cause  for 
a  receiver.     A  general  creditor  of  an 
insolvent   corporation   cannot   have   a 
receiver  appointed  and  obtain  a  mar- 
shaling of  the  assets.     Steele,  etc.  Co. 
V.  Laurens,  etc.  Co.,  98  Ga.  329  (1896). 
Queer e,   as   to   whether   the   court   will 
appoint  a  receiver  on  the  application 
of  the  receiver  of  another  road.     Put- 
nam V.  Jacksonville,  etc.  Ry.,  61  Fed. 
Rep.  440   (1893).     A  court  of  equity 
has  no  power  to    appoint  a    receiver 
at  the  instance   of  a  simple   creditor 
for  the  purpose  of  operating  the  prop- 
erty   until    the    creditors    are    paid. 
Etowah  Min.  Co.  v.  Wills,  etc.  Co.,  106 
Ala.  492  (1895).     In  the  federal  court, 
following  as  it  does  the  English  prac- 
tice on  its  equity  side,  a  corporation 
will    not    be    placed    in    a    receiver's 
hands   at    the   instance    of   a   general 
creditor  who  has  not  obtained  judg- 
ment and  had  execution  returned  un- 


satisfied.    Brown     v.     Lake     Superior 
Iron  Co.,  134  U.  S.  530  (1890).     Mort- 
gagees in  trust  cannot  be  compelled  to 
yield  to  receivers    representing    credi- 
tors  at   large.     Re  Home  Assoc,   129 
N.   Y.  288   (1891).     The  courts  have 
no  power  to  appoint  a  receiver  of  the 
property  of  any  corporation,  whether 
domestic  or  foreign,  upon  the  filing  of 
a  bill  by  a  creditor-at-large  on  behalf 
of  himself  and  of  all  others  similarly 
situated.     Lehigh  Coal,  etc.  Co.  t'.  Cen- 
tral R.  R.,  43  Hun,  546  (1887).     Mere 
insolvency  is  not  sufficient  ground  for 
the  appointment  of  a  receiver  where 
there  is  no  charge  of  fraud,  misman- 
agement,   or  wasting   of   assets,   espe- 
cially where  the  insolvency  is  denied. 
Lawrence,  etc.  Co.  v.  Rockbridge  Co., 
47  Fed.  Rep.  755   (1891).     A  general 
creditor   cannot   restrain    the    levy   of 
execution  by  a  judgment  creditor,  and 
the  appointment  of  a  receiver  of  the 
corporation    in    such    a    suit  without 
making    the    corporation    a    party    or 
giving  it  notice  is  void.     Gravenstine's 
Appeal,  49  Pa.  St.  310  (1865).     A  gen- 
eral  creditor   cannot   enjoin   the   cor- 
poration  from  making  a  lease  of    its 
property   to   another  general   creditor 
nor   have    a   receiver   appointed.     Al- 
though   the   corporation   is    insolvent, 
"this  court   has   no   authority   to   act 
as  a  court  of  insolvency  for  the  liqui- 
dation of   the  affairs  of  an  insolvent 
railroad  corporation."     Pond  v.  Fram- 
ingham,    etc.    R.    R.,    130    Mass.    194 
(1881).     The    general    creditor    must 
first  get  a  lien  by  attachment,  judg- 
ment, or  otherwise.     Pond  v.  Framing- 
ham,  etc.  R.  R.,  130  Mass.  194  (1881). 
A  simple  creditor  of  an  insolvent  rail- 
road   corporation    cannot    obtain    the 
appointment     of     a     receiver,     even 
though    he    files    a    bill    in    behalf    of 
himself    and    others.     Smith    v.     Los 
Angeles  Superior  Court,   97  Cal.  34S 
(1893).     For    the    statutory    rule    in 
New    Jersey    and    other    states,    see 
notes,  p.  3303,  infra.     A  policy-holder 
in  a  mutual  benefit  association  may 
have  a  receiver  appointed  where  it  is 
alleged    that    the    officers    have    con- 
verted three  quarters  of  the  assets  to 
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return  of  an  execution  unsatisfied  will  be  a  useless  formality,  the  court 

has  power  to  appoint  a  receiver  at  the  instance  of  a  simple  creditor.^ 

their  own  use,  and  that  the  officers  Fed.  Rep.  193  (190S).  The  company 
refused  to  call  meetings  of  the  direc-  may  consent  to  the  appointment  of 
tors  and  refused  to  publish  the  pro-  a  receiver  at  the  instan,ce  of  a  simple 
ceedings  as  required.  Order  of  Iron  creditor.  Moe  v.  McNally  Co.,  138 
Hall  V.  Baker,  13-4  Ind.  293  (1893).  N.  Y.  App.  Div.  480  (1910).  A  simple- 
Where  the  directors  of  a  bank,  upon  contract  creditor  may  obtain  a  receiver 
its  dissolution,  are  winding  it  up,  the  where  his  debt  is  acknowledged  by 
court  will  not  appoint  a  receiver  the  corporation.  Tompldns  Co.  v. 
where  there  is  no  special  reason  for  Catawba  Mills,  82  Fed.  Rep.  780 
doing  so.  Watkdns  v.  Lawrence  Nat.  (1897).  A  receiver  appointed  at  the 
Bank,  51  Kan.  254  (1893).  Where  instance  of  a  creditor  \\ath  the  consent 
debenture-holders  are  foreclosing  their  of  the  corporation  is  legally  appointed, 
lien,  the  company  may  appoint  a  tem-  Horn  v.  Pere  Marquette  R.  R.,  151 
porary  manager  as  well  as  receiver.  Fed.  Rep.  626  (1907).  In  Indiana 
Makins  v.  Ibotson,  [1891]  1  Ch.  133.  simple  creditors  may  obtain  the  ap- 
Where  a  company  is  insolvent  to  such  pointment  of  a  receiver  of  an  insol- 
an  extent  that  the  mortgage  bond-  vent  railroad  corporation,  it  being 
holders  will  take  all  the  assets,  and  shown  that  the  obtaining  of  a  judg- 
there  is  no  possibility  of  general  cred-  ment  at  law  and  the  issue  of  an  exe- 
itors  realizing  anything,  the  latter  cution  would  be  useless.  Chicago,  etc. 
cannot  apply  to  have  the  company  Ry.  v.  Kenney,  1.59  Ind.  72  (1901). 
wound  up.  Re  London,  etc.  Institute,  Where  a  general  creditor  files  a  bill 
75  L.  T.  Rep.  6.58  (1896) ;  aff'd,  76  and  has  a  receiver  appointed  of  an 
L.  T.  Rep.  98  (1897).  Debenture-holders  insolvent  corporation  which  appears 
may  have  a  receiver.  Strong  v.  Car-  and  admits  the  debt  due  the  com- 
lyle  Press,  [1893]  1  Ch.  268.  In  Eng-  plainant  and  admits  insolvency,  an 
land  a  receiver  may  be  appointed  be-  intervening  stockholder  cannot  raise 
fore  default  in  the  interest  of  de-  the  objection  that  only  a  judgment 
bentures,  where  the  company  is  creditor  could  file  such  a  bill,  it 
clearly  insolvent.  Re  Victoria  Steam-  appearing  that  the  stock  is  worth- 
boats,  [1897]  1  Ch.  158.  Parties  who  less.  Insolvency  means  inability  to 
have  intervened  in  a  suit  in  equity,  meet  obligations.  Citizens',  etc.  Co. 
commenced  to  dissolve  the  corpora-  v.  Union,  etc.  Co.,  106  Fed.  Rep.  97 
tion  and  appoint  a  receiver,  cannot  (1900).  A  receiver  -will  be  appointed 
in  that  suit  attack  the  order  appoint-  only  where  the  claimant  has  ex- 
ing  a  receiver.  Commercial  Nat.  Bank  hausted  his  legal  remedies,  or  where 
V.  Burch,  141  111.  519  (1892).  a  refusal  will  result  in  waste  or  loss 
1  In  re  Metropolitan,  208  U.  S.  90  of  property  which  otherwise  would 
(1908).  A  simple  creditor  may  have  a  be  applicable  to  the  corporate  debts, 
receiver  appointed  if  the  corporation  The  mere  fact  that  the  company  is 
waives  that  objection.  American  Can  insolvent  or  in  confusion  is  not 
Co.  V.  Erie,  etc.  Co.,  171  Fed.  Rep.  540  enough.  Falmouth,  etc.  Bank  v.  Cape, 
(1909) ;  aff'd,  183  Fed.  Rep.  96.  An  etc.  Co.,  166  Mass.  550  (1896).  A 
insolvent  corporation  may  consent  to  a  federal  court  \d\\  sometimes  appoint 
receiver  being  appointed,  and  the  fact  a  receiver  of  an  insolvent  corporation 
that  a  non-resident  creditor  filed  a  although  no  judgment  has  been  ob- 
bill  in  equity  therefor  in  the  L'nited  tained.  After  the  commencement  of 
States  eoixrt  is  not  evidence  of  coUu-  proceedings  therefor  an  assignment 
sion.  Burton  v.  Peters,  etc.  Co.,  bv  it  for  the  benefit  of  creditors  is 
190  Fed.  Rep.  262  (1911).  With  the  ineffectual.  Belmont  Nail  Co.  v.  Co- 
consent  of  an  insolvent  corporation,  lumbia,  etc.  Co.,  46  Fed.  Rep.  8 
a  receiver  maybe  appointed  at  the  (1891).  Where  a  manufacturing  corn- 
instance  of  a  simple  creditor.  Union  pany  is  insolvent  and  has  turned  over 
T.    Co.     V.    Southern,    etc.     Co.,   166  its  property  to  a  trustee  for  some  of 
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A  stockholder  and  bondholder  of  an  insolvent  railroad  corporation  may- 
have  a  receiver  appointed  to  continue  it  as  a  going  concern  and  prevent 
dismemberment  by  judgments.^  A  general  creditor  may  have  a  re- 
ceiver appointed  where  the  company  is  not  only  insolvent,  but  its 
property  has  been  fraudulently  transferred  by  its  officers,  and  it  has 
ceased  business,  and  the  property  is  about  to  be  fraudulently  sold  out.^ 
Moreover,  it  is  too  late  for  the  corporation  to  object  that  the  creditor 
was  only  a  simple  creditor,  where  the  proceedings  are  ready  for  a  decree.^ 
In  a  corporate  creditors'  suit  for  a  receivership  any  other  corporate 
creditor  may  intervene  as  a  matter  of  right. ^  A  mortgagee  who  inter- 
venes in  a  suit  instituted  by  a  general  creditor  cannot  raise  the  objec- 
tion that  only  a  judgment  creditor  had  a  right  to  institute  such  a  suit.^ 
The  objection  that  the  creditor  has  not  obtained  judgment  against  the 
insolvent  corporation  is  waived  unless  raised.^    A  lessor  having  a  lien 


its  creditors,  the  court,  under  the  cir- 
cumstances of  the  case,  will  appoint 
a  receiver.  Consolidated,  etc.  Co.  v. 
Kansas,  etc.  Co.,  43  Fed.  Rep.  204 
(1890).  A  judgment  creditor's  action 
to  reach  corporate  assets  may  be 
based  on  a  judgment  obtained  in  an- 
other state.  And  where  violation  of 
trust,  dissipation  and  concealment  of 
assets  and  conspiracy  are  charged,  no 
prior  judgment  at  law  at  all  is  nec- 
essary. Merchants'  Nat.  Bank  v. 
Chattanooga  Const.  Co.,  53  Fed.  Rep. 
314  (1892).  Where  a  company  is  in- 
solvent and  has  ceased  business  and 
been  abandoned  by  the  directors,  a 
simple-contract  creditor  may  have 
a  receiver  appointed.  Nunnally  v. 
Strause,  94  Va.  255  (1897).  See  note 
1,  p.  3292. 

1  Cole  V.  Philadelphia,  etc.  Ry.,  140 
Fed.  Rep.  944  (1905),  holding  also 
that  a  purchaser  of  stock  and  bonds 
of  an  insolvent  railroad  company  may 
maintain  a  suit  in  equity  in  the 
United  States  court  for  the  appoint- 
ment of  a  receiver,  even  though  the 
stock  and  bonds  were  transferred  to 
him  for  that  purpose,  the  transfer 
being  absolute. 

2  Doe  V.  Northwest,  etc.  Co.,  64 
Fed.  Rep.  928  (1894).  Where  a  cor- 
poration is  insolvent  and  such  insol- 
vency is  due  to  the  gross  mismanage- 
ment of  its  directors,  who  are  also 
charged  with  a  breach  of  trust,  a 
court  of  equity  may  appoint  a  receiver 


at  the  instance  of  stockholders  or 
mortgage  bondholders.  United  States, 
etc.  Co.  V.  Conklin,  126  Fed.  Rep. 
132  (1903).  A  simple  creditor  may 
have  a  receiver  appointed  in  Ken- 
tucky where  the  corporation  is  insol- 
vent and  its  assets  would  otherwise 
probably  be  lost  or  fraudulently 
disposed  of.  Kentucky,  etc.  A&s'n  v. 
Galbreaith,  77  S.  W.  Rep.  371  (Ky. 
1903).  Persons  who  have  been  induced 
by  fraud  to  purchase  the  debentures 
of  a  company  which  has  become 
insolvent  maj'  file  a  bill  in  equity 
to  wind  up  its  affairs  and  to  prevent 
the  officers  illegally  taking  its  assets, 
even  though  the  debentures  are  not 
yet  matured.  Christian  v.  Michigan, 
etc.  Co.,  134  Mich.  171  (1903).  A 
creditor  of  an  insolvent  bucket-shop 
corporation  may  have  a  receiver 
appointed  and  its  affairs  wound  up 
wathout  obtaining  a  judgment  against 
it,  such  creditor  not  knowing  of  the 
fraudulent  character  of  the  concern 
when  he  paid  money  to  it.  Weiss 
V.  Haight,  etc.  Co.,  148  Fed.  Rep.  399 
(1906). 

'  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.  530  (1890). 

*  Illinois  Steel  Co.  v.  Ramsej',  176 
Fed.  Rep.  853  (1910) ;  s.  c,  190  Fed. 
Rep.    1019. 

5  Grand  Trunk  Rv.  v.  Central  Vt. 
R.  R.,  85  Fed.  Rep.  87  (1898). 

«  State  V.  Circuit  Court,  98  Wis.  143 
(1898). 
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upon  the  lessee's  property  for  rent  may  have  a  receiver  of  the  lessee 
appointed  where  other  creditors  of  the  lessee  are  levjang  on  the  prop- 
erty.^ A  bondholder  cannot  apply  for  a  receiver  inasmuch  as  he  is 
represented  by  the  trustee  of  the  mortgage.^  But  a  bondholder  may 
have  a  receiver  appointed  where  he  shows  that  promoters  are  defraud- 
ing the  company  by  selling  the  bonds  and  appropriating  the  proceeds 
and  disabling  the  company  from  meeting  its  bond  obligation,  various 
defaults  and  misfeasances  being  alleged.'^ 

The  mortgagor  corporation  itself  may  in  certain  extreme  cases, 
where  it  is  insolvent  and  its  assets  will  be  largely  lost  and  rendered 
unavailable  to  its  creditors  if  it  continues  in  possession,  apply  for  and 
obtain  a  receiver  of  its  own  property.* 


^  Kanawha,  etc.  Co.  v.  Ballard,  etc. 
Co.,  43  W.  Va.  721  (1898). 

^  Thoroughgood  v.  Georgetown,  etc. 
Co.,    77   Atl.    Rep.    720    (Del.    1910). 

»  Bird  V.  People's,  etc.  Co.,  158  Fed. 
Rep.  903  (1908). 

*  Parties  seeking  payment  of  rent 
out  of  a  receiver's  fund  cannot  ques- 
tion the  legality  of  the  appointment 
of  receivers  at  the  instance  of  the 
mortgagor.  Quincy,  etc.  R.  R.  v. 
Humphreys,  145  U.  S.  82  (1892),  the 
court  saying:  "A  receiver  derives  his 
authority  from  the  act  of  the  court 
appointing  him,  and  not  from  the  act 
of  the  parties  at  whose  suggestion  or 
by  whose  consent  he  is  appointed ; 
and  the  utmost  effect  of  his  appoint- 
ment is  to  put  the  property  from  that 
time  into  his  custody  as  an  officer 
of  the  court  for  the  benefit  of  the 
party  ultimately  proved  to  be  entitled, 
but  not  to  change  the  title  or  even  the 
right  of  possession  in  the  property." 
Prior  to  this  decision  it  was  commonly 
supposed  that  such  a  receivership  was 
unauthorized  by  law.  The  decision 
of  the  court  below  in  appointing  the 
receiver  was  severely  criticized,  and  the 
abuses  which  would  arise  in  allowing 
the  corporation  to  practically  name  its 
own  receiver  were  vigorously  set  forth. 
The  decision  of  the  court  below  is 
found  in  Wabash,  etc.  Ry.  v.  Cen- 
tral Trust  Co.,  23  Fed.  Rep.  513  (1888) ; 
also  22  Fed.  Rep.  272.  This  decision 
was  seriously  questioned  in  Atkins  i'. 
Wabash,  etc.  Ry.,  29  Fed.  Rep.  161 
(1886),  but  sustained  in  Central  T. 
Co.  V.  Wabash,  etc.  Ry.,  29  Fed.  Rep. 


618  (1886).  The  appointment  of  a 
receiver  at  the  instance  of  the  cor- 
poration itself  was  again  referred  to 
without  objection  in  U.  S.  Trust  Co. 
V.  Wabash,  etc.  Ry.,  150  U.  S.  287 
1893).  See  also  Clarke  v.  Central,, 
etc.  Co.  of  Georgia,  54  Fed.  Rep.  556 
(1893),  where  the  court  said:  "The 
receivership,  as  it  then  existed,  con- 
stituted a  trust  of  a  somewhat  unusual 
but  entirely  salutary  character.  It 
was  created,  as  stated,  in  an  effort  to 
tide  over  the  present  difficulties  of 
vast,  valuable,  and  probably  solvent, 
though  badly  embarrassed  properties, 
an  embarrassed  condition  mainly  occa- 
sioned by  unlawful  causes."  In  Cleve- 
land, etc.  R.  R.  V.  Knickerbocker 
Trust  Co.,  64  Fed.  Rep.  623  (1894), 
a  receiver  was  appointed  on  a  bill 
filed  by  the  insolvent  company  against 
the  trustees  of  the  mortgages  for  that 
purpose.  An  insolvent  bank  cannot 
have  a  receiver  of  itself  appointed 
on  its  own  application.  Whitney  v. 
Hanover  Nat.  Bank,  71  Miss.  1009^ 
(1894).  In  State  v.  Ross,  122  Mo. 
435  (1894),  it  was  vigorously  denied 
that  a  court  had  jurisdiction  to  appoint 
a  receiver  upon  the  application  of  the 
corporation  itself,  and  the  authorities 
on  the  subject  were  carefully  reviewed 
and  discussed.  The  court  held  the 
receivership  to  be  void,  and  subject 
to  collateral  attack.  The  fact  that 
an  insolvent  corporation,  at  the  request 
of  its  creditors,  has  had  a  receiver 
appointed,  is  not  a  disposition  of  its 
property  with  intent  to  defraud  cred- 
itors.    Thompson  Co.  v.   Queen  City 
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A  receiver  will  not  readily  be  appointed  in  a  suit  by  a  stockholder  to 
remedy  the  frauds  or  ultra  vires  acts  of  the  directors  or  of  the  corpora- 
tion itself.  The  court  will  not  injure  the  whole  enterprise  in  order 
to  correct  a  WTong  done  to  the  enterprise.^  Other  remedies  will  be  ap- 
plied.^ The  tendency  of  the  courts,  however,  as  shown  above,  is  to 
allow  receiverships  of  insolvent  corporations,  irrespective  of  who  ap- 
plies for  the  receivership.  This  is  in  order  to  preserve  the  property 
from  dismemberment  and  forced  sales.  Hence,  sometimes  the  court 
will  appoint  a  receiver  of  an  insolvent  corporation  at  the  instance  of  a 
stockholder.  A  receivership  at  the  instance  of  a  stockliolder,  in  order 
to  protect  the  assets  of  an  insolvent  corporation,  has  never  been  approved 
or  disapproved  by  the  supreme  court,  but  is  "  tolerated  on  account 
of  the  public  and  general  interests  involved,  for  which  legislatures  have 
given  no  protection  under  such  emergencies."  ^    Nevertheless  it  must 


Cycle  Co.,  16  N.  Y.  App.  Div.  522 
(1897).  Where  a  receiver  has  been 
appointed  practically  at  the  instance 
of  an  insolvent  corporation,  the  bill 
being  filed  by  the  president,  and  such 
president  is  appointed  receiver,  a 
simple-contract  creditor  may  file 
another  bill  attacking  the  first  bill  and 
the  receivership  as  fraudulent,  and 
allege  that  it  is  a  scheme  to  deprive 
the  general  creditors  of  their  rights. 
Alabama,  etc.  Co.  v.  McKeever,  112 
Ala.  134  (1896).  In  Kimball  v.  Good- 
burn,  32  Mich.  10  (1875),  the  court, 
in  holding  that  a  deed  of  release  by 
a  corporation  was  valid,  although  a 
receiver  claimed  its  assets,  said:  "We 
are  aware  of  no  case  where  a  corpora- 
tion, in  its  corporate  capacity  and 
name,  can  apply  to  be  put  in  the  cus- 
tody of  a  receiver."  The  insolvency 
of  a  corporation  is  in  itself  alone  not 
sufficient  ground  for  the  appointment 
of  a  receiver.  The  court  will  not 
appoint  a  receiver  of  an  insolvent 
bank,  even  though  the  bank  itself 
applies  for  the  appointment.  Hugh 
V.  McRae,  Chase's  Dec.  466  (1869); 
s.  c,  12  Fed.  Cas.  829.  Where  the 
president,  secretary  and  treasurer, 
with  intent  to  wreck  a  corporation, 
and  without  the  consent  of  the  board 
of  directors,  cause  a  receiver  to  be 
appointed,  the  court  will  discharge 
him.  Walters  v.  Anglo-American,  etc. 
Co.,  50  Fed.  Rep.  316  (1892).  In  the 
old  case  Macon,  etc.  R.  R.  v.  Par- 
ker, 9  Ga.  377  (1851),  it   seems    that 


the  company  filed  a  bill  and  obtained 
an  administration  and  sale  of  all  its 
assets,  it  being  insolvent.  The  ques- 
tion of  whether  an  insolvent  railroad 
company  maj^  file  a  bill  for  the  appoint- 
ment of  a  receiver  and  the  administra- 
tion of  its  assets  cannot  be  raised  for 
the  first  time  on  appeal.  International 
Trust  Co.  V.  Townsend,  etc.  Co.,  95 
Fed.  Rep.  850  (1899).  An  insolvent 
corporation  may  legally  consent  to  a 
foreclosure  of  its  mortgage.  Dicker- 
man  V.  Northern  T.  Co.,  176  U.  S. 
181,  191  (1900).  A  court  of  equity 
has  no  power  to  appoint  a  receiver  to 
carry  on  the  business  except  with  a 
view  to  winding  up  its  affairs  and  sell- 
ing its  property.  Gutterson  &  Gould 
V.  Lebanon,  etc.  Co.,  151  Fed.  Rep. 
72  (1907). 

^  Quoted  and  approved  in  Inde- 
pendent Brewing  Assoc,  v.  Klein,  135 
111.  App.  234,  246  (1907). 

-  Quoted  and  approved  in  Miller  v. 
Kitchen,  73  Neb.  711  (1905).  See 
§  746,  siipra. 

^  New  England,  etc.  R.  R.  v.  Carne- 
gie Steel  Co.,  75  Fed.  Rep.  54  (1896), 
the  coiu-t  holding  also  that  such  a 
receiver  stands  for  the  corporation 
itself,  and  the  court  may  authorize 
him  to  pay  old  as  well  as  new  claims, 
and  that  where  subsequent  mort- 
gagees come  in  to  obtain  foreclosure 
and  have  the  receivership  extended  to 
them,  the  court  may  pro\'ide  for  pay- 
ment of  prior  claims.  See  also  Scott 
V.  Farmers'  L.  &  T.  Co.,  69  Fed.  Rep. 


3299 


V 


863. 


RECEIVERS. 


[CH.   LI. 


be  admitted  that  the  theory  of  the  law  is  opposed  to  this  view.^     In  a 


17  (1895).  Where  a  lessee  railroad  is 
insolvent  and  in  the  hands  of  a  receiver, 
and  the  rent  is  not  paid,  and  it  con- 
trols the  board  of  directors  of  the 
lessor  railroad,  a  stockholder  of  the 
latter  may  have  a  receiver  appointed 
of  such  of  the  lessor's  property  as  is 
not  already  in  the  hands  of  a  receiver, 
and  such  second  receiver  may  be 
authorized  to  sue  for  the  rent  due, 
and  the  court  may  also  authorize 
him  to  issue  receivers'  certificates  to 
pay  the  expense  of  prosecuting  such 
suit.  Town  of  Vandalia  v.  St.  Louis, 
etc.  R.  R.,  209  111.  73  (1904).  A 
stockholder  in  a  dissolved  national 
bank  may  have  a  receiver  appointed 
by  a  state  court,  and  especially  so 
where  the  funds  are  being  diverted. 
Cogswell  V.  Second  Nat.  Bank,  76 
Conn.  2.52  (1903).  A  non-resident 
stockholder  in  a  non-resident  corpora- 
tion may  institute  suit  asking  that 
the  property  in  the  state  be  applied 
to  the  debts,  showing  that  other- 
wise it  would  be  lost  by  attachments 
and  by  the  extravagant  management 
of  the  officers.  Culver,  etc.  Co.  i'. 
Culver,  81  Ark.  102  (1906).  A 
receiver  may  be  appointed  at  the 
instance  of  stockholders  to  protect 
their  interests  in  the  insolvent  corpora- 
tion, and  no  notice  need  be  given,  the 
corporation  appearing  and  consenting. 
Olmstead  v.  Distilling,  etc.  Co.,  67 
Fed.  Rep.  24  (1895).  Where  a  cor- 
poration has  been  dissolved  at  the 
instance  of  the  state,  a  stockholder 
may  file  a  bill  for  the  appointment  of 
a  receiver  to  administer  the  assets. 
Olmstead  v.  Distilling,  etc.  Co.,  73 
Fed.  Rep.  44  (1895),  the  court  holding 
also  that  the  appointment  could  not 
be  questioned  collaterally.  "Courts  of 
equity  have  the  ultimate  power  of 
administering  the  assets  of  insolvent 
corporations."  A  stockholder  of  a 
building  and  loan  corporation  which 
is  insolvent  and  is  being  mismanaged 
may  have  a  receiver  appointed.  The 
federal  court  will  take  jurisdiction 
where  the  assets  are  scattered  through 
many  states,  even  though  it  is  charged 
that  the  bill  is  collusive.  Towle  v. 
American    Bldg.,'   etc.    Soc,   60    Fed. 


Rep.  131  (1894).  Where  there  are 
but  two  stockholders  and  one  dies, 
and  his  administrator  takes  posses- 
sion of  the  corporate  property  as 
though  it  belonged  to  the  estate,  the 
other  stockholder  may  have  a  receiver 
appointed.  Re  Belton,  47  La.  Ann. 
1614  (1895).  A  stockholder  cannot 
cause  a  receiver  to  be  appointed 
merelj-  on  the  ground  that  the  liabil- 
ities exceed  the  assets  and  the  com- 
pany has  ceased  to  do  business.  Mur- 
ray V.  Superior  Court,  129  Cal.  628 
(1900).  A  stockholder  of  a  public 
service  corporation  cannot  have  a  ^ 
receiver  appointed  on  the  ground  of 
insolvency.  Thoroughgood  v.  George- 
town, etc.  Co.,  77  Atl.  Rep.  720  (Del. 
1910).  A  stockholder  applying  for 
a  receiver  need  not  make  corporate 
creditors  parties  defendant.  State  v. 
Shelton,  238  Mo.  281  (1911).  Under 
the  West  Virginia  statute  a  stock- 
holder may  have  a  receiver  appointed 
when  the  company  is  so  insolvent  that 
forced  sales  and  litigation  would 
otherwise  consume  the  assets.  Waggy 
V.  Low  Lumber  Co.,  69  W.  Va.  666 
(1911). 

'  Where  'a  receiver  has  been  ap- 
pointed at  the  instigation  of  stock- 
holders, and  for  the  purpose  of  fur- 
thering the  interests  of  the  company 
and  not  its  creditors,  the  trustee  of  a 
mortgage  by  the  companj'  may,  upon 
foreclosing,  have  a  new  receiver 
appointed  and  the  old  one  discharged. 
Phinizy  v.  Augusta,  etc.  R.  R.,  56  Fed. 
Rep.  273  (1893).  Although  a  suit  is 
pending  by  a  stockholder  to  obtain 
a  receiver,  yet  the  mortgage  bond- 
holders, upon  default,  may  institute  a 
foreclosure  suit  and  have  a  receiver 
appointed  in  such  suit.  The  court 
will  not  stay  the  latter  suit  at  the  in- 
stance of  the  stockholder  who  brought 
the  first  suit.  Pennsylvania  Co.  v. 
Jacksonville,  etc.  Ry.,  55  Fed.  Rep. 
131  (1893).  Stockholders  cannot  have 
a  receiver  appointed  on  the  ground 
that  the  corporation  is  insolvent  and 
that  judgments  have  been  obtained 
against  it.  Bell  v.  Wood,  181  Pa.  St. 
175  (1897) ;  Steele,  etc.  Co.  v.  Laurens, 
etc.   Co.,  98  Ga.  329   (1896).     A  biU 
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stockholder's  application  for  a  receiver  other  stockholders  may  be  al- 
lowed to  intervene.^ 

The  state  cannot  have  a  receiver  appointed,  even  though  it  repeals 
the  charter.  The  property  then  belongs  to  the  stockholders,  and  the 
state  cannot  interfere  with  it  through  a  receiver.^  A  foreign  receiver 
of  a  foreign  corporation  cannot  file  a  bill  in  a  New  York  court  for  the 
appointment  of  a  receiver  of  the  property  in  New  York  State.^  The 
court  has  no  power  to  appoint  a  receiver  in  quo  warranto  proceedings. 
A  receiver  can  be  appointed  only  in  a  suit  in  equity,  unless  the  statute 
provides  otherwise.'*  A  court  of  equity  cannot  appoint  a  receiver  of  a 
state  bank  under  a  statute  authorizing  the  attorney-general  to  institute 
suit  to  enjoin  the  bank  from  violating  the  statutes.^  A  corporation 
may  be  enjoined  from  doing  criminal  acts  —  in  this  case,  prize-fighting 
—  and  a  receiver  may  be  put  in.^ 

In  Indiana  a  lower  court  made  the  remarkable  decision  that  where 
a  "  strike  "  had  tied  up  a  street  railroad,  and  cars  were  not  run  on 
account  of  violence,  a  citizen  might  by  bill  in  equity  have  a  receiver 


filed  by  a  stockholder  against  an 
insolvent  corporation  for  a  receiver 
on  the  ground  that  otherwise  the 
assets  would  be  wasted  is  not  sufficient 
for  the  appointment  of  a  receiver. 
Becker  v.  Hoke,  80  Fed.  Rep.  973 
(1897).  A  stockholder  cannot  have 
a  receiver  appointed  of  a  mining 
company  merely  because  judgments 
are  imminent.  Little  Warrior  Coal 
Co.  V.  Hooper,  105  Ala.  665  (1895). 
A  stockholder  in  an  insolvent  corpora- 
tion cannot  have  a  collusive  appoint- 
ment of  a  receiver  and  decree  of  dis- 
tribution set  aside,  inasmuch  as  it 
would  be  of  no  benefit  to  him.  Dar- 
ragh  i;.  Wetter  Mfg.  Co.,  78  Fed.  Rep. 
7  (1897).  The  court  will  not  allow 
every  stockholder  to  intervene  in  a 
suit  by  a  creditor  in  behalf  of  himself 
and  all  other  creditors  and  stockholders 
for  a  receiver.  Fowler  v.  Jarvis,  etc. 
Co.,  64  Fed.  Rep.  279  (1894).  Where 
a  private  corporation,  with  the  consent 
of  all  its  stockholders  of  record,  agrees 
with  its  creditors  that  the  property 
shall  be  taken  charge  of  by  an  individ- 
ual and  managed  for  the  purpose  of 
paying  the  debts  and  then  returning 
the  property  to  the  corporation,  and 
one  of  the  stockholders  at  that  time 
secretly  transfers  some  of  the  certifi- 
cates of  stock  to  his  wife,  and  she  holds 


the  stock  for  three  years  and  then 
transfers  it  without  consideration  to  a 
party  who  brings  suit  to  set  aside  the 
transaction,  the  court  will  not  give 
such  relief.  Marbury  v.  Stone,  17 
N.  Y.  App.  Div.  352  (1897) ;  aff'd,  160 
N.  Y.  701. 

1  Thayer  v.  Kinder,  45  Ind.  App.  Ill 
(1910). 

2  The  legislature  cannot,  upon  dis- 
solving a  corporation,  order  that  its 
property  be  placed  in  the  hands  of  a 
receiver.  This  is  not  due  process  of 
law.  People  v.  O'Brien,  111  N.  Y.  1 
(1888),  rev'g  45  Hun,  519  (1887). 

5  Mabon  v.  Ongley,  etc.  Co.,  156 
N.  Y.  196  (1898),  rev'g  24  N.  Y.  App. 
Div.  41. 

*  Commonwealth  v.  Order  of  Vesta, 
156  Pa.  St.  531  (1893) ;  Re  Fraternal 
Guardians'  Estate,  159  Pa.  St.  603 
(1894) ;  Vila  v.  Grand  Island,  etc.  Co., 
68  Neb.  222  (1903).  In  an  informa- 
tion by  the  state  to  test  the  corporate 
existence  a  receiver  cannot  be 
appointed.  State  v.  Superior  Court, 
15  Wash.  668  (1896).  See  also  In  re 
Brant,  96  Fed.  Rep.  257  (1899). 

'  Murray  v.  American  Surety  Co., 
59  Fed.  Rep.  345  (1894). 

6  Columbian  Ath.  Club  v.  State,  143 
Ind.  98  (1895). 
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appointed  to  run  the  road.  This  was  a  case  where  the  state  failed  to 
protect  property,  and  then  added  to  the  injury  by  taking  the  property 
away  from  the  owner  because  the  owner  himself  was  not  strong  enough 
to  protect  the  property.^ 

A  receiver,  in  a  few  instances,  has  been  appointed  to  conduct  an 
election,  where  none  of  the  registered  stockliolders  are  entitled  to 
vote.^ 

In  addition  to  receiverships,  specified  above,  receivers  are  often 
appointed  under  the  statutes  of  the  various  states.  These  statutes  in 
many  instances  have  extended  the  powers  of  courts  of  equity  very 
greatly  in  regard  to  the  appointment  of  receivers.^     Especially  is  this 


1  Fishback  v.  Citizens'  St.  R.  R.  Nat. 
Corp.  Rep.,  Super.  Ct.  Ind.,  March  4, 
1892. 

2  King  V.  Barnes,  51  Hun,  550 
(1889);  aff'd,  113  N.  Y.  655;  eh. 
XXXVII,  supra. 

3  Jurisdiction  to  appoint  receivers 
of  corporations  is  wholly  statutory, 
except  receivers  appointed  to  care  for 
property  during  the  pendency  of  a 
suit.  The  appointment  does  not  dis- 
solve the  corporation  nor  stop  its 
business,  except  as  to  the  mortgaged 
property.  The  receiver  is  not  a 
proper  party  to  suits  against  the  cor- 
poration. Decker  v.  Gardner,  124 
N.  Y.  334  (1890).  Proceedings  under 
a  statute  for  a  receiver  must  be  in 
strict  accordance  \sith  the  statute. 
Chamberlain  v.  Rochester,  etc.  Co., 
7  Hun,  .557  (1876).  Upon  a  voluntary 
dissolution  under  a  statute  the  court 
has  no  power  to  appoint  a  temporary 
receiver  unless  the  statute  authorizes 
it.  Re  Boynton,  etc.  Co.,  34  Hun, 
369  (1884).  If  the  directors,  who  by 
statute  are  made  trustees  to  wind 
up  the  corporation  upon  dissolution, 
delay  in  so  doing,  the  court  will 
appoint  a  receiver.  Re  Pontius,  26 
Hun,  232  (1882).  Where  the  statute 
provides  for  a  receiver  and  no  de- 
fense is  set  up,  the  court  is  bound 
to  appoint.  State  v.  Bank  of  New 
England,  55  Minn.  139  (1893).  Under 
the  Delaware  statute,  a  court  of  equity 
may  appoint  a  receiver  of  an  insolvent 
corporation  at  the  instance  of  a  sim- 
ple creditor.  Jones  v.  jMutual,  etc. 
Co.,  123  Fed.  Rep.  506  (1903).  Where 
under  a  statute  a  stockholder  files  a 
biU  for  a  receiver  on  the  ground  of 


insolvency  and  the  directors  consent 
to  the  appointment,  other  stockholders 
may  be  allowed  to  intervene  and  show 
fraud,  even  though  they  have  delayed 
for  three  and  one  half  months.  Thayer 
r.  Kinder.  45  Ind.  App.  Ill  (1909). 
In  Louisiana  by  statute  a  simple  cred- 
itor may  have  a  receiver  appointed  of 
an  insolvent  corporation.  Oil  City, 
etc.  V.  Pelican,  etc.  Co.,  115  La.  265 
(1905).  A  court  of  equity  in  dissolv- 
ing a  corporation  under  a  statute  can- 
not appoint  a  receiver,  unless  such 
statute  authorizes  the  appointment. 
State,  etc.  Ins.  Co.  v.  San  Francisco 
Super.  Ct.,  101  Cal.  135  (1894).  Under 
the  statutes  of  Arkansas  a  simple 
contract  creditor  may  have  a  receiver 
appointed  of  the  property  of  an  insol- 
vent corporation.  Darragh  v.  Wetter 
Mfg.  Co.,  78  Fed.  Rep.  7  (1897).  Un- 
der the  Texas  statutes  a  simple  contract 
creditor  may  obtain  a  receiver.  San 
Antonio,  etc.  R.  R.  v.  Davis,  30  S.  W. 
Rep.  693  (Tex.  1895).  A  stockholder 
or  lien  creditor  cannot  have  a  receiver 
of  an  insolvent  corporation  appointed 
on  the  sole  ground  of  insolvency, 
even  though  the  statutes  authorize 
the  court  to  appoint  a  receiver  of  an 
insolvent  corporation.  The  court  will 
refuse  to  make  such  appointment  in 
a  time  of  financial  stringency  when 
only  a  few  applicants  having  a  small 
interest  desire  it.  Espuela,  etc.  Co. 
V.  Bindle.  5  Tex.  Civ.  App.  18  (1893). 
The  Louisiana  statute  allowing  insol- 
vent individuals  to  apply  to  the  court 
and  obtain  an  extension  of  time  on 
their  debts  does  not  apply  to  corpo- 
rations. Isabella  Lumber  Co.  v.  Cred- 
itors, 48  La.  Ann.  269  (1896). 
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true  in  the  state  of  New  Jersey,  where  by  statute  a  simple  creditor  of 
an  insolvent  corporation  may  have  a  receiver  appointed.^     The  United 


'  In   New   Jersey,    by   statute,    the 
court    is    empowered    to    appoint    a 
receiver  when  a  company  shall  become 
insolvent  or  shall  suspend  its  business 
for    want    of    funds    to    carry    on    the 
same.     The    courts    hold     that     such 
"insolvency  means  a  general  inability 
of     a     debtor     to     answer     pecuniary 
engagements ;  and  it  does  not  follow 
that   he   is   not   insolvent   because   he 
may  ultimately  have  a  surplus  after 
winding   up   his   affairs."     The   court 
will   discharge   the  receiver,   however, 
whenever    the    debts    and    receiver's 
charges  are  paid.     Sewell  v.  Cape  May, 
etc.  R.  R.,  30  Am.  &  Eng.  R.  R.  Cas. 
155    (N.    J.    1887).     Under    the   New 
Jersey  statutes,  where  a  receiver  has 
been  put  in    possession  by  reason  of 
insolvency,  and  a  mortgagee    is    fore- 
closing and  asks  that  the  receiver  be 
made  a  party,  the  receiver  may  have 
perishable  property  sold  on  the  ground 
that  there  is  a  conflict  as  to  the  prior- 
ity of  liens.     Emmons  v.  Davis,  etc.  Co. 
16  Atl.    Rep.   157  (N.  J.  1888).     This 
statute,    authorizing    the    receiver    to 
sell  property  free  from  encumbrances, 
is  constitutional.     Potts  v.  New  Jersey 
Arms,  etc.  Co.,  17  N.  J.  Eq.  395  (1866). 
But  on  appeal  the  court  held  that  the 
receiver  selling  real  estate  under  this 
statutory  power  must  sell  subject  to 
existing  liens  thereon.     Potts  v.  New 
Jersey,    etc.    Co.,    17   N.    J.    Eq.   516 
(1866),   overruling  Kelly    v.  Neshanie 
Min.    Co.,   7  N.    J.    Eq.    579    (1849). 
Under    the    above    statute,    although 
such  a  receiver  is  in  possession,   yet 
the     trustees     may     commence     fore- 
closure, and  the  court  will  order  the 
receiver  to  deliver  possession  to  them, 
and   will   direct   the   questions   of   the 
time,    etc.,  of    sale    to   be    considered 
thereafter.     Randolph    v.    Larned,    27 
N.  J.  Eq.  557  (1876),   reversing  Mid- 
dleton  V.  New  Jersey,  etc.   R.   R.,  26 
N.  J.  Eq.  270  (1875).     Where,  pending 
an  application  by  a  shareholder  for  a 
receiver   of   a   corporation   which   has 
become  insovent  by   the    misconduct 
of   the   directors,    the   directors   cause 
voluntary    dissolution    proceedings    to 
be  commenced,  and  their  representa- 


tives   to    be    elected    liquidators,    the 
court  will  remove   them  and  appoint 
a   receiver.     Fitzgerald   v.    State,   etc. 
Assoc,  73  N.  J.   Eq.  527  (1908).     In 
Re  Long  Branch,  etc.  R.  R.,  24  N.  J. 
Eq.  398  (1874),  the  court,  by  its  power 
under     the      New     Jersey     statutes, 
appointed  a  receiver  to  operate  a  rail- 
road which  has  ceased  to  operate  for 
many  weeks.     The  court  stated  that 
it  would  discharge  the  receiver  when- 
ever   the    company    was    ready     and 
willing   to   operate   the   road.     Where 
the  court  has  put  in  a  receiver  under 
the  New  Jersey  statute  for  failure  to 
run  trains,  it  will  not  in  that  proceed- 
ing decide  who  is  entitled  to  the  road 
when  the  receiver  is  discharged.     The 
road  will  be  returned  to  the  company 
that  had  it.      Long  Branch,  etc.  R.  R. 
V.  Sneden,  26  N.  J.   Eq.   539    (1875). 
In  New  Jersey,  by  statute,  a  receiver 
of  the  assets  in  the  state  of  an  insol- 
vent   corporation    may    be   appointed 
with  or  without  notice  to  the  corpora- 
tion.   The  proceeding  is  in  rem.    Albert 
V.   Clarendon,   etc.   Co.,  23  Atl.   Rep. 
8  (N.  J.   1891).     Under  the  New  Jer- 
sey statute  authorizing  the  court   to 
appoint  a  receiver  of  an  insolvent  cor- 
poration   upon    the    application    of    a 
stockholder    or    creditor,      insolvency 
must  not  only  be  alleged,  but  must  be 
clearly   shown    by    facts   and   details. 
Atlantic  Trust  Co.  v.  Consolidated,  etc. 
Co.,  49  N.  J.  Eq.   402  (1892).     Insol- 
vency sufficient  for  a  receiver  under 
the  New  Jersey  statute  is  sufficiently 
proven  by  showing  that  the  company 
has  no  money  or  credit,   and  its  road 
is   being   built   by   another   company, 
and     suits     are     pending     against     it. 
Tuckahoe,  etc.  Ry.  v.  Baker,  49  N.  J. 
Eq.    581    (1892).      In   Avery    v.    Blees 
Mfg.    Co.,   27  N.   J.    Eq.   412    (1876), 
the  coiirt  appointed  a  receiver  on  the 
bill  of  general  creditors,  two  of  whom 
were   also   stockholders,    for   the   pur- 
pose    of     preser\nng     the     corporate 
assets    during    litigation,     where     the 
company  was  insolvent  and  the  board 
of  directors  had  executed  a  fraudulent 
mortgage    which    was    about    to    be 
enforced.     As     to     a     receiver     upon. 
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States  courts  have  jurisdiction  to  appoint  a  receiver  on  the  application 
of  stockholders  or  creditors,  in  accordance  with  a  state  statute  author- 
izing such  appointment.^  The  resignation  of  all  of  the  directors  and 
officers  in  order  to  have  a  receiver  appointed  under  the  New  York 
statute  is  illegal.-  General  creditors  cannot  obtain  a  receiver  in  the 
federal  courts,  even  though  the  statutes  of  the  state  provide  otherwise.^ 
A  receivership  is  a  drastic  remedy  and  is  not  readil}-  granted.  Thus, 
although  parties  are  litigating  over  the  right  to  a  railroad,  this  is  no 
ground  for  a  receivership  of  it  pending  the  litigation.'*  But  even  though 
a  railroad  corporation  was  irregularly  organized,  a  court  may  appoint 
a  receiver  of  the  railroad  and  order  its  sale.^     And  where  a  claimant  to 


insolvency  under  the  New  Jersey  stat- 
ute, see  also  Cook  v.  East  Trenton 
Pottery  Co.,  53  N.  J.  Eq.  29  (1894). 
A  receiver  will  not  be  appointed,  even 
in  New  Jersey,  unless  insolvenej'  is 
clear  and  the  best  interests  of  the 
creditors  require  a  receivership.  Ft. 
Wayne,  etc.  Corp.  v.  Franklin,  etc. 
Co.^  40  Atl.  Rep.  441  (N.  J.  1898). 
Later  in  this  case  a  receiver  was 
appointed.  See  57  N.  J.  Eq.  7.  Even 
though  by  statute  a  receiver  may  be 
appointed  at  the  instance  of  a  general 
creditor  if  the  corporation  is  in  immi- 
nent danger  of  insolvency,  yet  a 
strong  ease  must  be  made  out  before 
the  court  will  act.  Miller  v.  Southern, 
etc.  Co.,  53  S.  C.  364  (1898).  Where 
the  directors  of  an  insolvent  corpora- 
tion who  have  paid  dividends  illegally, 
assign  all  its  assets  to  an  assignee 
for  the  benefit  of  its  creditors,  the 
assignee  being  one  of  their  number, 
the  court  maj'  appoint  a  receiver  and 
remove  the  assignee,  under  the  Xew 
Jersev  statute.  Gilrov  v.  Somerville, 
etc.  Mills,  58  Atl.  Rep.  651  (N.  J. 
1904).  Under  the  statutes  of  New 
Jersey  a  stockholder  or  a  creditor 
may  apply  for  a  receiver  of  an  embar- 
rassed corporation,  even  though  its 
condition  is  due  to  his  misconduct. 
McMuUin  v.  McArthur,  etc.  Co.,  73 
N.  J.  Eq.  527  (1907). 

1  United  States,  etc.  Co.  v.  Conklin, 
126  Fed.  Rep.  132  (1903).  The 
United  States  court  has  jurisdiction 
to  wind  up  an  insolvent  corporation 
at  the  instance  of  a  simple  creditor, 
as  authorized  by  statute  of  the  state 
in  which  the  court  is  sitting.  McGraw 
V.   Mott,    179   Fed.   Rep.   646   (1910). 


The  federal  courts  may  appoint  a 
receiver  of  an  insolvent  New  Jersey 
corporation  at  the  instance  of  a  stock- 
holder or  mortgagee  as  allowed  by  the 
statutes  of  that  state.  Land  Title, 
etc.  Co.  V.  Asphalt  Co.,  127  Fed.  Rep. 
1  (1903).  A  simple-contract  creditor 
cannot  maintain  a  bill  in  equity  in  the 
federal  court  to  establish  his  claim  and 
apply  the  corporate  property  thereto, 
even  though  by  statute  he  may  do  so 
in  the  state  court.  Jacobs  v.  Mexican 
Sugar  Co.,  130  Fed.  Rep.  589  (1904). 
Not  even  the  statutes  of  Illinois 
authorizing  a  receiver  at  the  instance  of 
imsecured  creditors  will  enable  the 
federal  court  to  appoint  at  their 
instance.  Morrow,  etc.  Co.  v.  New 
England  Shoe  Co.,  60  Fed.  Rep.  341 
(1894). 

"  Zeltner  v.  Zeltner,  etc.  Co.,  174 
N.  Y.  247  (1903). 

'  Harrison  v.  Farmers'  L.  &  T.  Co., 
94  Fed.  Rep.  728  (1899). 

*  Where  two  railroad  companies  are 
in  litigation  over  the  construction  of 
a  contract  which  gives  both  companies 
the  right  to  use  a  certain  track  and 
tunnel  in  common,  the  court  will  not 
appoint  a  receiver  of  the  tunnel  and 
track,  but  will  enforce  its  decree  when 
reached  bv  other  means.  Delaware, 
etc.  R.  R.'  V.  Erie  Ry.,  21  N.  J.  Eq. 
298  (1871).  Where  two  parties  are 
litigating  by  a  bill  to  quiet  title  to 
obtain  title  and  possession  of  an 
unused  railroad  track,  both  parties 
being  out  of  possession,  the  court  will 
not  appoint  a  receiver.  St.  Louis,  etc. 
R.  R.  V.  Dewees,23  Fed.  Rep.  519  (1885). 

5  Matter  of  New  York,  etc.  R.  R., 
193  N.  Y.  72  (1908). 
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the  ofBce  of  the  director  has  with  violence  illegally  taken  possession  of 
the  corporate  property,  the  court  may  appoint  a  custodian  of  the  prop- 
erty and  direct  the  custodian  to  deliver  to  the  proper  officers.^  It  is 
no  ground  for  a  receiver  that  the  majority  of  the  directors  are  non- 
residents and  have  moved  the  books  out  of  the  state. ^  Where  the  cor- 
poration has  made  a  valid  assignment  for  the  benefit  of  creditors,  the 
court  cannot  appoint  a  receiver  and  order  delivery  to  him,^  except,  of 
course,  at  the  instance  of  a  mortgagee. 

It  is  still  undecided  whether  the  supreme  court  of  the  United  States 
may  appoint  a  receiver  of  property  pending  an  appeal,^  but  it  seems 
that  the  circuit  court  below  has  that  power  during  the  appeal.^ 

In  regard  to  the  procedure  in  appointing  a  receiver  a  court  of  equity, 
as  already  stated,  has  no  power  to  appoint  a  receiver,  except  in  a  pend- 
ing suit.^  A  receiver  cannot  be  appointed  before  the  bill  is  filed."  The 
court,  however,  may  appoint  a  receiver,  even  though  the  bill  in  equity 
did  not  ask  for  such  relief.^  The  court  will  not  appoint  an  ancillary 
receiver  unless  an  independent  bill  is  filed.  An  appointment  ex  parte 
on  the  petition  of  the  chief  receiver  will  be  vacated.^  It  requires  an 
extraordinary  case  to  justify  a  court  in  appointing  a  receiver  without 
notice  to  the  corporation  and  the  opportunity  to  it  to  be  heard.^°    A 


1  Ciancimino  v.  Man,  20  N.  Y.  Supp. 
702  (1892).  A  receiver  will  not  be 
appointed  even  though  the  promoters 
have  elected  directors  in  violation  of 
promises  made,  and  purchased  stock 
for  the  company,  it  appearing  that 
they  endeavored  to  correct  these  acts 
when  objected  to  by  the  attorney-gen- 
eral. State  V.  People's,  etc.  Bank, 
197  Mo.  574  (1906).  A  promoter 
cannot  have  a  receiver  of  the  corpora- 
tion appointed  on  the  ground  that 
the  other  directors  have  not  dealt 
with  him  according  to  agreement,  and 
that  the  company  has  failed  to  carry 
out  its  objects  and  that  the  property 
should  be  vested  in  the  promoters. 
State  V.  Bearing,  184  Mo.  647  (1904). 
Where  the  corporate  property  is  being 
wasted  by  reason  of  a  contest  between 
two  rival  boards  of  directors,  one 
board  having  been  declared  illegal 
by  the  court  and  the  other  refusing  to 
act,  the  court  will  at  the  instance  of  a 
minority  stockholder  appoint  a  receiver 
to  protect  the  property  until  a  reor- 
ganized board  is  elected,  and  the  stock- 
holder need  not  request  the  directors 
to  bring  suit  before  he  himself  brings 
suit.     Jasper,  etc.   Co.   v.   Wallis,   123 


Ala.  652  (1899).  See  also  §  618, 
sufra. 

2  Thoroughgood  v.  Georgetown,  etc. 
Co.,    77   Atl.    Rep.    720    (Del.    1910). 

'  Garden  City,  etc.  Co.  v.  Geilfuss, 
86  Wis.  612  (1893). 

^  Pacific  R.  R.  V.  Ketchum,  95  U.  S. 
1  (1877). 

6  In  May  v.  Printup,  59  Ga.  12S 
(1877),  the  court  said  that  the  circuit 
court  of  the  United  States  had  power 
to  appoint  a  receiver  pending  an 
appeal  to  the  supreme  court  of  the 
United  States. 

^  See  note  4,  p.  3301,  supra. 

'  Bank  of  Meadville  v.  Hardy,  94 
Miss.  587  (1909). 

8  Elk,  etc.  Co.  V.  Foster,  99  Fed. 
Rep.  495  (1900). 

=  Greene  v.  Star,  etc.  Co.,  99  Fed. 
Rep.  656  (1900).  See  also  §  840, 
supra,  and  §  865,  infra. 

'"  A  court  may  appoint  a  receiver 
without  notice.  Tavlor  v.  Easton, 
180  Fed.  Rep.  363  ('l910).  Where  a 
stockholder  has  appeared  and  caused 
a  receivership  to  be  set  aside,  a 
receiver  should  not  thereafter  be 
appointed  except  on  notice  to  him. 
Ward    V.    Hotel    Randolph    Co.,    69 
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receiver  should  not  be  appointed  on  allegations  made  on  information 
and  belief.^ 


W.  Va.  197  (1911).  A  receiver  should 
not  be  appointed  ex  -parte  merely 
on  the  ground  of  insolvency.  Balti- 
more, etc.  Co.  V.  Randall,  112  Md. 
411  (1910).  A  receiver  cannot  be 
appointed  without  notice  merely  on 
the  ground  that  the  company  is 
insolvent  and  has  defaulted  in  its 
interest  on  mortgage  bonds.  Merriam 
V.  St.  Louis,  etc.  Ry.,  136  Mo.  145 
(1896).  Notice  of  an  application  by 
a  corporate  creditor  for  a  receiver 
should  be  given  to  the  corporation, 
where  no  harm  can  come  by  delay. 
Hobson  V.  Pacific,  etc.  Co.,  5  Cal. 
App.  94  (1907).  In  a  stockholder's 
suit  for  a  receiver  of  an  insolvent 
corporation,  notice  must  be  given  to 
the  corporation  before  a  receiver 
can  be  appointed.  Continental,  etc. 
Co.  V.  Bryson,  81  N.  E.  Rep.  210 
(Ind.  1907).  Where  a  receiver  of  a 
bank  has  been  appointed  without 
notice  to  the  bank,  a  suit  by  him 
against  the  stockholders  to  enforce 
the  statutory  liability  will  fail.  Hol- 
eomb  V.  Tierney,  79  Neb.  660  (1907). 
In  a  case  of  urgent  emergency  a  re- 
ceiver may  be  appointed  without 
notice,  especially  where  the  defendant 
is  beyond  the  jurisdiction  or  cannot 
be  found  and  waste  or  destruction  is 
liable  to  occur  in  case  of  delay.  Mann 
V.  Gaddie,  158  Fed.  Rep.  42  (1907). 
In  a  foreclosure  suit  against  a  railroad 
a  receiver  cannot  be  appointed  oyer 
railroads  owned  by  other  companies, 
although  operated  by  the  defendant 
railroad,  the  other  companies  not 
being  made  parties  defendant.  Hook 
V.  Bosworth,  64  Fed.  Rep.  443  (1894). 
"To  appoint  a  receiver  without  notice 
is  a  jurisdiction  and  power  that 
should  be  rarely  used,  and  never 
except  in  a  clear  case  of  imperious 
necessity,  when  the  right  of  the  com- 
plainant, on  the  showing  made  by 
him,  is  undoubted,  and  when  such 
relief  and  protection  can  be  given  in 
no  other  way.  When  such  notice  can 
be   given   it   should   be   given,   unless 


there  is  imminent  danger  of  loss,  or 
great  damage,  or  irrevocable  injury, 
or  the  greatest  emergency,  or  when 
by  the  giving  of  notice  the  very  pur- 
pose of  the  appointment  of  a  receiver 
would  be  rendered  nugatory ;  and  such 
instances  are  of  rare  occurrence  in 
the  federal  courts  because  of  their 
power,  when  an  injunction  is  asked 
for,  to  grant  a  temporary  restraining 
order  (Rev.  St.  U.  S.  see.  718),  which 
maj^  be  served  at  the  same  time  that 
the  notice  is  served,  to  prevent  action 
by  the  defendant  or  his  agent,  and  to 
preserve  the  existing  conditions  until 
the  application  for  an  injunction  and 
for  a  receiver  can  be  heard."  Cabaniss 
V.  Reco,  etc.  Co.,  116  Fed.  Rep.  318 
(1902).  Not  even  a  statute  can 
authorize  the  court  to  dissolve  a  cor- 
poration and  appoint  a  receiver  on 
the  application  of  one  tenth  in  interest 
of  the  stockholders  without  notice 
to  the  others  or  to  the  corporation. 
Hettel  V.  First,  etc.  Court,  30  Nev. 
382  (1908).  A  receiver  appointed  at 
the  instance  of  minority  stockholders 
without  notice  is  illegally  appointed. 
State  V.  Clancy,  20  Mont.  284  (1897). 
It  must  be  a  very  strong  case  which 
will  justify  a  court  in  appointing  a 
receiver  without  notice.  Florida  v. 
Jacksonville,  etc.  R.  R.,  15  Fla.  201 
(1875),  holding  that  the  proper  rem- 
edy is  an  injunction  until  the  hear- 
ing. It  is  illegal  to  appoint  a  receiver 
of  a  corporation  ex  parte  where  the 
defendant  might  be  served  in  the 
jurisdiction,  even  though  the  suit  is 
by  a  stockholder  of  a  lessor  corpora- 
tion, and  he  sets  forth  facts  showing 
that  the  property  has  been  practically 
ruined  by  the  lessee  and  by  collusion 
between  the  lessee  and  the  board  of 
directors  of  the  lessor,  and  that  the 
lessee  is  about  to  have  a  receiver 
appointed  of  the  property.  Wabash 
R.  R.  V.  Dykeman,  133  Ind.  56  (1892). 
An  appointment  should  be  ex  parte 
only  when  there  is  fraud,  or  the  prop- 
erty is  being  wasted  or  removed,   or 


1  Weber  v.  Wallerstein,  111  N.  Y.  App.  Div.  700  (1906). 
3306 


CH.    LI.] 


RECEIVERS. 


[§  863. 


A  receiver  of  the  assets  in  the  jurisdiction  belonging  to  a  foreign 
corporation  is  more  readily  appointed  ex  parte,  especially  where  it 
is  difficult  to  obtain  service.^  There  is  some  doubt  as  to  whether  a 
receiver  may  be  appointed  by  a  judge  in  vacation  time  where  there  is 
no  statutory  power  given  to  him  for  that  purpose.^     The  appointment 


great  loss  will  occur  during  the  time 
of  gi\ing  notice.  Hence  judgment 
creditors  cannot  have  a  receiver  ex 
■parte,  although  the  rolling-stock  has 
been  le^^ed  on  and  the  road  not  oper- 
ated, and  trains  are  being  delayed  and 
freight  not  moved.  Chicago,  etc.  Ry. 
V.  Cason,  133  Ind.  49  (1892).  An  ex 
-parte  appointment  of  a  receiver  of  a 
solvent  corporation  which  attempted 
to  make  a  consolidation,  which  con- 
solidation was  thereafter  declared 
void  by  the  courts,  is  void,  even 
though  some  of  the  stockholders  have 
disobeved  an  injunction.  Railway  Co. 
V.  Jewett,  37  Ohio  St.  649  (1882).  The 
appointment  of  a  receiver  of  a  com- 
pany on  an  ex  parte  application  and 
on  a  bill  which  does  not  allege  the 
insolvency  of  the  corporation  is  void. 
Turgeau  v.  Brady,  24  La.  Ann.  348 
(1872).  An  ex  parte  appointment  of 
a  receiver,  and  the  ex  parte  granting 
of  an  injunction  against  the  officers 
acting,  the  charge  being  fraudulent 
mismanagement,  are  void.  Port 
Huron,  etc.  Ry.  v.  Judge,  31  Mich.  456 
(1875).  A  judgment  creditor  is  not 
entitled  to  notice  of  an  application 
for  the  appointment  of  a  receiver. 
Morrison  v.  Menhaden  Co.,  37  Hun, 
522  (1885).  Where  the  road  has  been 
sold  under  a  judgment  and  the  pur- 
chaser is  in  possession,  a  receiver  of 
the  property  cannot  be  appointed 
unless  he  is  made  a  party.  Searles  v. 
Jacksonville,  etc.  R.  R.,  2  Woods,  621 
(1873) ;  8.  c,  21  Fed.  Cas.  929.  In 
McHenry  v.  New  York,  etc.  R.  R.,  25 
Fed.  Rep.  114  (1885),  the  court  dis- 
charged a  receiver  who  had  been 
appointed  ex  parte  in  the  state  court 
before  the  ease  was  removed. 

A  receiver  may  be  appointed  ex 
parte  at  the  instance  of  a  mortgage 
where  the  company  is  probably  insol- 
vent and  has  numerous  suits  pending 
against  it,  and  the  purpose  of  the  suit 
is  to  continue  business  during  the  sea- 
son.    Pacific,  etc.  Co.  v.  Allen,  109  Fed. 


Rep.  515  (1901).  A  receiver  may  be 
appointed  ex  parte  where  a  leased  road 
is  not  being  operated  by  either  the 
lessor  or  the  lessee.  Louisville,  etc. 
R.  R.  V.  Schmidt,  52  S.  W.  Rep.  835 
(Ky.  1899).  A  statutory  provision 
that  five  days'  notice  of  an  application 
for  a  receiver  must  be  given  maj'  be 
waived.  Farmers',  etc.  Bank  v.  Ger- 
man, etc.  Bank,  59  Neb.  229  (1899). 
A  receiver  should  not  be  appointed 
without  notice  to  the  insolvent  cor- 
poration on  an  allegation  that  credi- 
tors threaten  to  begin  actions.  Dave- 
laar  v.  Blue,  etc.  Co.,  110  Wis.  470 
( 1 90 1 ) .  The  appointment  of  a  receiver 
of  a  corporation  ■without  notice  is  illegal 
where  the  ground  of  such  appointment 
is  that  one  person  in  fraud  of  creditors 
transferred  property  to  another  and  the 
latter  to  the  corporation  for  its  stock, 
it  not  being  shown  that  the  latter  per- 
son or  the  corporation  was  insolvent. 
Gilreath  v.  Union  Bank,  etc.  Co.,  121 
Ala.  204  (1899).  A  receiver  appointed 
ex  parte  on  a  petition  of  a  stock- 
holder on  the  ground  that  the  corpora- 
tion is  insolvent,  no  suit  being  insti- 
tuted, is  illegallv  appointed.  Smith 
V.  Ely,  etc.  Co.,  79  Miss.  266  (1901). 
A  receiver  should  never  be  appointed 
ex  parte  except  in  case  of  the  greatest 
emergency  or  in  \dew  of  imminent 
danger  of  great  damage,  especially 
where  an  injunction  may  serve  to 
protect  all  rights  until  a  hearing  has 
been  had.  North  American,  etc.  Co. 
V.  Watkins,  109  Fed.  Rep.  101  (1901), 
a  case  invohdng  a  receivership  at 
the  instance  of  a  minority  stock- 
holder. In  New  York,  by  statute, 
the  ordinary  business  of  a  corporation 
cannot  be  interfered  with  except  upon 
notice.  Code  of  C.  P.,  §  1809.  The 
general  manager  of  a  corporation  can- 
not appeal  from  an  order  appointing  a 
receiver.  McFarland  v.  Pierce,  151 
Ind.  546  (1897). 

1  See  §  865,  infra. 

2  The  court  has  power  in  vacation 
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of  a  receiver  is  not  complete  where  a  commissioner  or  referee  has  made 
the  appointment.  The  court  must  confirm.^  It  is  within  the  discre- 
tion of  the  court  whether  the  receiver  shall  give  a  bond.^ 

If  the  mortgage  bonds,  upon  which  the  foreclosure  suit  and  the 
appointment  of  the  receiver  are  based,  are  void,  the  receivership  itself 
is  void.^  But  the  fact  that  the  service  of  the  summons  was  irregular 
and  void  does  not  necessarily  vitiate  the  receivership."    Mandamus 


time  to  appoint  a  receiver.  Greeley  v. 
Pro\ddent  Sav.  Bank,  103  Mo.  212 
(1891).  A  receiver  of  a  railroad  can- 
not be  appointed  in  vacation  time  by 
a  judge  of  an  Illinois  court,  but  the 
appointment  may  be  validated  by 
confirmation  of  the  court.  Hervey  v. 
111.  Mid.  Ry.,  28  Fed.  Rep.  169  (1884)_; 
Hammock  v.  Loan  &  T.  Co.,  105 
U.  S.  77  (1881).  A  receiver  may  be 
appointed  at  chambers  in  another  dis- 
trict on  presentation  to  the  judge  of 
the  bill  and  answer.  Horn  v.  Pere 
Marquette  R.  R.,  151  Fed.  Rep.  626 
(1907).  A  judge  has  no  power  to 
appoint  a  receiver  of  a  corporation 
in  vacation  time  without  notice. 
State  V.  Bearing,  184  Mo.  647  (1904). 
Concerning  the  limited  powers  of  a 
judge  at  chambers  in  vacation  time, 
see  Blair  v.  Reading,  99  111.  600  (1881). 
A  receiver  cannot  be  appointed  in  vaca- 
tion time  before  the  bill  in  equity  is 
filed.  Howell,  etc.  v.  Harris,  etc.  Co., 
168  Ala.  383  (1910).  A  judge  may  ap- 
point a  receiver  where  he  has  power 
to  grant  an  injunction  out  of  court. 
Cincinnati,  etc.  R.  R.  v.  Sloan,  31  Ohio 
St.  1  (1876).  "The  appointment  of 
a  receiver  is  an  equitable  remedy,  and 
bears  a  similar  relation  to  courts  of 
equity  that  proceedings  in  attachment 
bear  to  courts  of  law.  Hence  the  ap- 
pointment of  a  receiver  has  been  said 
to  be  an  equitable  execution.  .  .  . 
A  promiscuous  receivership  is,  in  ef- 
fect, an  injunction,  and  something 
more  stringent  still."  Where  a  judge 
has  power  to  appoint  a  receiver  out  of 
court  he  has  power  to  vacate  the  ap- 
pointment. Cincinnati,  etc.  R.  R.  v. 
Sloan,  31  Ohio  St.  1  (1877).  A 
judge  of  the  United  States  Supreme 
Court  may  grant  an  injunction,  though 
he  is  out  of  the  circuit  to  which  he 
has  been  assigned.  U.  S.  v.  Louis- 
ville,   etc.    Canal    Co.,    4    Dill.    601 


(1873) ;  s.  c,  26  Fed.  Cas.  1002.  The 
receiver  may  be  discharged  at  cham- 
bers. Walters  v.  Anglo-American,  etc. 
Co.,  50  Fed.  Rep.  316  (1892).  In  Re 
Tampa,  etc.  R.  R.,  168  U.  S.  583 
(1897),  the  coiu-t  stated  that  its  de- 
cision was  not  to  be  taken  as  holding 
that  a  circuit  judge  has  power  to 
grant  injunctions  and  appoint  receiv- 
ers, or  enter  orders  or  decrees  in 
invitum,  outside  of  his  circuit. 

1  The  report  of  a  commissioner  that 
he  has  appointed  a  receiver  is  insuffi- 
cient to  complete  the  appointment  un- 
less the  report  is  confirmed.  KimbaU 
I'.   Goodburn,   32  Mich.    10   (1875). 

2  Wilson  V.  Welch,  157  Mass.  77 
(1892).  As  to  proof  that  the  receiver 
filed  the  requisite  bond,  see  Hege- 
wisch  V.  Silver,  140  N.  Y.  414  (1893). 
Where  the  order  appointing  a  re- 
ceiver required  him  to  give  a  bond, 
the  bond  must  be  proved  in  any  action 
brought  by  him,  where  the  issue  is 
raised.  Hegewisch  v.  Silver,  21  N.  Y. 
Supp.  294  (1892).  A  receiver  may 
be  de  facto,  even  though  he  has  not 
given  a  bond,  and  as  such  may  main- 
tain a  suit.  Metropolitan  Nat.  Bank 
I'.  Commercial  St.  Bank,  104  Iowa,  682 
(1898).  If  a  bond  is  not  required 
from  the  receiver,  it  is  not  necessary 
for  him  to  give  one.  Wilson  v.  Welch, 
157  Mass.  77  (1892). 

^  Where  the  mortgage  bonds  are  in- 
valid, a  receiver  appointed  in  the  fore- 
closm-e  suit  has  no  power  to  collect 
subscriptions.  Farmers'  L.  &  T.  Co. 
V.  San  Diego  St.  Car  Co.,  49  Fed.  Rep. 
188  (1892).  See  §§876,  877,  infra. 
Even  though  the  upper  court  reverses 
an  order  appointing  a  receiver,  yet 
this  does  not  interefere  with  the  fore- 
closure, neither  does  it  reUeve  a 
suretv.  Michigan,  etc.  Co.  v.  Lansing, 
etc.  Co.,  121  Mich.  438  (1899). 

*  It  seems  that  a  court  of  equity  has 
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will  not  lie  to  vacate  an  order  appointing  a  receiver  where  there  is  a 
remedy  by  appeal.^  In  an  appeal  from  an  order  appointing  a  receiver 
a  bond  may  be  required  to  the  extent  of  the  full  value  of  the  property .^ 
Where  a  corporation  takes  an  appeal  from  an  order  appointing  a  receiver 
and  gives  a  bond  superseding  the  receiver,  and  this  order  is  affirmed, 
the  receiver  will  not  be  reinstated,  but  recourse  may  be  had  to  the  bond.^ 
Where  an  order  appointing  a  receiver  at  the  instance  of  a  stockholder 
is  reversed  on  appeal,  and  a  sale  of  the  corporate  property  by  such  re- 
ceiver is  set  aside,  the  purchaser  holds  the  property  for  the  benefit  of 
the  corporation,  but  is  entitled  to  a  return  of  the  piu-chase  price,  even 
though  in  the  meantime  judgment  creditors  have  had  additional  sales 
of  the  property.^  If  a  person  causes  a  receiver  to  be  appointed  of  a 
growing  and  solvent  corporation,  and  such  appointment  is  afterwards 
declared  void,  he  is  liable  for  all  damages  by  reason  thereof  without 
proof  of  malice  or  probable  cause. ^ 

The  regularity,  propriety',  and  validity  of  the  appointment  of  a  re- 
ceiver can  be  questioned  only  in  the  court  that  appointed  him,  and 
only  in  a  direct  proceeding  to  test  that  question.^     But  the  jiu-isdiction 


power  to  appoint  a  receiver  of  an 
insolvent  corporation  to  preserve  its 
property,  even  though  the  service  of 
the  summons,  etc.,  on  the  corporation 
was  void,  but  the  court  cannot  in  such 
a  case  authorize  a  sale  of  the  land  of 
the  corporation.  St.  Louis,  etc.  Co.  v. 
Sandoval,  etc.  Co.,  Ill  111.  32  (1884). 

'  Pontiae,  etc.  R.  R.  v.  Oakland 
Circuit  Judge,  142  Mich.  257  (1905). 

2  Home,  etc.  Co.  v.  District  Court, 
121  Iowa,  1  (1903). 

^  Oudin,  etc.  Co.  v.  Conlan,  38 
Wash.  134  (1905). 

'  Lutey  V.  Clark,  31  Mont.  45  (1904). 

6  Thornton,  etc.  Co.  v.  Bretherton, 
32  Mont.  80  (1905).  A  person  at 
whose  instance  a  receiver  is  improperly 
appointed  must  bear  the  expense 
thereof.  Wills  Valley,  etc.  Co.  v. 
GaUoway,  155  Ala.  628  (1908).  See 
also  §  879,  infra. 

^  Quoted  and  approved  in  Basting  v. 
Ankeny,  64  Minn.  133  (1896) ;  Hat- 
field V.  Cummings,  152  Ind.  280 
(1898) ;  Pitts  v.  New  Mammoth,  etc. 
Co.,  23  Utah,  623  (1901).  In  an 
ancillary  receivership  a  stockholder 
cannot  contest  the  validity  of  the  main 
receivership.  McGraw  v.  Mott,  179 
Fed.  Rep.  646  (1910).  The  validity  of 
the   receivership   cannot   be   attacked 


collaterally  by  one  not  a  defendant. 
Benjamin  v.  Staples,  93  Miss.  507 
(1908).  After  a  receiver  has  been 
appointed  the  president  and  secretary 
who  refuse  to  turn  over  the  property 
and  books  to  him  may  be  punished  for 
contempt,  even  though  they  plead  the 
appointment  was  illegal.  Blaise  v. 
Security,  etc.  Co.,  124  La.  979  (1909). 
The  appointment  cannot  be  attacked 
collaterally.  State  v.  Shelton,  238 
Mo.  281  (1911).  The  regularity  of 
the  appointment  of  a  receiver  by  a 
court  which  had  jurisdiction  of  the 
parties  and  the  subject-matter  cannot 
be  collaterally  attacked.  Gunby  v. 
Armstrong,  133  Fed.  Rep.  417  (1904). 
A  corporate  creditor  who  does  not 
question  the  jurisdiction  of  the  federal 
court  for  si.xteen  months,  during  which 
time  a  receiver  has  sold  the  property 
and  creditors'  claims  proved,  cannot 
then  question  such  jurisdiction  on  an 
issue  of  fact.  Briggs  v.  Traders'  Co., 
145  Fed.  Rep.  254  (1906).  The 
regularity  of  the  receiver's  appoint- 
ment cannot  be  questioned  in  a  suit 
brought  against  him  in  another  court. 
McKay  v.  Van  Kleeck,  133  Mich. 
27  (1903).  In  a  suit  brought  by  a 
receiver  it  is  no  defense  that  he  was 
appointed   without   notice.     Miller   v. 
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of  a  court  in  appointing  a  receiver  may  be  challenged  collaterally  by  a 
purchaser  at  a  receiver's  sale  who  objects  to  the  title  as  invalid.'  The 
appointment  of  a  receiver  does  not  prevent  the  company  from  holding 
its  regular  elections.^  Although  an  order  appointing  a  receiver  is  not 
appealable,  yet  an  appeal  from  an  order  refusing  to  vacate  it  may  be 
taken  .^ 

§  864.  Who  will  be  selected  for  receiver.  —  As  a  general  rule  the 
court  will  not  make  one  of  the  officers,  or  directors,  or  stockholders  of 
the  corporation  the  receiver,^  nor  will  it  appoint  one  of  the  counsel 

Brown,    1    Neb.    Unof.    754    (1901).    ment   of   a  receiver  cannot   be   ques- 


Where  the  court  has  decreed  the  dis- 
solution of  a  building  association  and 
appointed  a  receiver,  stockholders  can- 
not institute  a  suit  to  enjoin  the 
receiver  from  acting,  on  the  ground 
that  his  appointment  was  due  to  the 
fraud  of  the  officers.  Neun  v.  Black- 
stone,  etc.  Assoc,  149  Mo.  74  (1899). 
The  validity  of  the  appointment  of  a 
receiver  cannot  be  attacked  in  a  suit 
in  which  he  applies  to  be  made  a 
party.  Andrews  v.  Steel  City  Bank, 
57  Neb.  173  (1898).  Even  though 
a  corporation  is  put  into  a  re- 
ceiver's hands,  under  a  statute  rela- 
tive to  insolvent  corporations,  and 
notice  for  the  presentation  of  claims 
is  given,  and,  in  accordance  with  the 
statute,  all  claims  not  presented 
within  four  months  are  barred  and 
the  property  is  then  sold,  yet  a  non- 
resident creditor  who  had  no  actual 
notice  may  attack  the  proceedings  on 
the  ground  that  they  were  fraudulent 
and  for  the  purpose  of  reorganizing 
the  company  in  fraud  of  creditors. 
Dobson  V.  Peck  Bros.  &  Co.,  103 
Fed.  Rep.  904  (1900).  In  the  case 
McNary  v.  Bush,  35  Oreg.  114  (1899). 
being  a  suit  brought  by  a  receiver, 
the  court  held  that  in  such  a  suit  the 
legality  of  the  appointment  of  the 
receiver  could  not  be  questioned,  even 
though  such  receiver  was  appointed 
on  the  application  of  a  stockholder 
without  the  pendency  of  any  suit. 
The  validity  of  the  appointment  of  a 
receiver  cannot  be  attacked  in  a  suit 
instituted  by  him  on  the  ground  of 
defects  in  the  original  suit  in  which 
he  was  appointed.  Florence,  etc.  Co. 
V.  Hanby,  101  Ala.  15  (1893).  The 
validity  and  propriety  of  the  appoint- 


tioned  or  tried  in  a  different  court 
and  case  from  that  in  which  the  re- 
ceiver was  appointed.  The  remedy  of 
the  party  complaining  is  to  move  to  set 
it  aside.  Vermont,  etc.  R.  R.  v.  Ver- 
mont Cent.  R.  R.,  46  Vt.  792  (1873). 
See  also  a  dictum  in  Klein  v.  Jewett,  26 
N.  J.  Eq.  474  (1875),  to  the  effect  that 
the  power  of  the  court  to  appoint  a 
receiver  is  to  be  determined  solely  by 
the  court  appointing  him.  Where  the 
receiver  sues  on  a  note,  the  defendant 
cannot  attack  the  regularity  of  the 
proceedings  by  which  he  was  apn 
pointed.  Case  v.  Marchand,  23  La. 
Ann.  60  (1871).  In  proceedings  to 
commit  a  person  for  contempt  in  gar- 
nisheeing  assets  after  the  receiver  has 
been  appointed,  the  validity  and  regu- 
larity of  the  receiver's  appointment 
cannot  be  attacked  or  questioned. 
Richards  v.  People,  81  111.  551  (1876). 
A  receiver  may  be  disregarded  where 
the  court  had  no  jurisdiction  of  the 
case.  State  v.  District  Court,  21  Mont. 
155  (1898). 

1  Harned  v.  Beacon  Hill,  etc.  Co.  80 
Atl.  Rep.  805  (Del.  1911). 

2  Taylor  v.  Philadelphia,  etc.  R.  R., 
7  Fed.  Rep.  381  (1881). 

'  Forrester  v.  Boston,  etc.  Co.,  22 
Mont.  430  (1899).  In  Louisiana  the 
only  way  of  setting  aside  a  judgment 
appointing  a  receiver  is  by  appeal  or 
direct  action  in  nullity.  Nelson  &  Co. 
V.  Adolphe  Rocquet  &  Co.,  123  La.  91 
(1909). 

'  Covert  V.  Rogers.  38  Mich.  363 
(1878);  Re  Eagle  Iron  Works,  8 
Paige,  385  (1840),  modifying  s.  c,  3 
Edw.  Ch.  385  (1840);  Re  Bowery 
Bank,  16  How.  Pr.  56  (1857).  Cf. 
Attorney-General  v.  Bank  of  Colum- 
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of  either  party/  nor  any  party  Interested  on  either  side,  unless   all 


bia,  1  Paige,  511  (1829),  N.  Y.  Code 
Civ.  Proc,  §  2429,  expressly  authoriz- 
ing such  appointments  ;  Atkins  v.  Wa- 
bash, etc.  Ry.,  29  Fed.  Rep.  161 
(1886),  the  court  saying  that  such  an 
appointment  should  never  be  made  ex- 
cept upon  consent  of  all  parties.  The 
receiver  will  not  be  chosen  from  the 
directors  of  the  insolvent  company, 
nor  from  the  parties  to  or  counsel  in 
the  case.  Finance  Co.  v.  Charleston, 
etc.  R.  R.,  45  Fed.  Rep.  436  (1891). 
The  president  of  the  company  was 
appointed  receiver  in  the  case  Clarke 
V.  Central,  etc.  Co.  of  Georgia,  54 
Fed.  Rep.  556  (1893).  The  court 
will  not  appoint  as  receiver  an  of- 
ficer or  director  of  an  insolvent  cor- 
poration except  under  unusual  circum- 
stances. Coy  V.  Title,  etc.  Co.,  157 
Fed.  Rep.  794  (1907).  An  ofBcer  of 
the  corporation  should  not  be  ap- 
pointed its  receiver,  and  if  after  his 
appointment  charges  of  fraud  are 
made  which  it  will  be  the  duty  of  the 
receiver  to  investigate,  he  will  be  re- 
moved. McCuUough  V.  Merchants', 
etc.  Co.,  29  N.  J.  Eq.  217  (1878).  In 
Richards  v.  Chesapeake,  etc.  R.  R.,  1 
Hughes,  28  (1876) ;  s.  c,  20  Fed.  Cas. 
692,  the  court  refused  to  appoint  the 
vice-president  receiver,  "notwithstand- 
ing the  almost  unanimous  consent 
of  parties."  In  Freeholders  v.  State 
Bank,  28  N.  J.  Eq.  166  (1877),  the 
court  refused  to  appoint  as  receiver 
any  one  connected  with  the  manage- 
ment of  the  insolvent  corporation. 
Even  though  an  officer  is  made  re- 
ceiver he  may  be  served  with  process 
as  an  officer.  Venner  v.  Denver,  etc. 
Co.,  40  Colo.  212  (1907).  Where 
a  director  is  appointed  receiver  he 
may  sue  himself  as  a  director. 
Murphy  v.  Penniman,  105  Md.  452 
(1907).  Cf.  p.  2679,  supra.  Where 
all  the  parties  in  interest,  excepting 
a  few  bondholders,  unite  in  asking 
the  court  to  appoint  a  person  receiver 
who  has  been  familiar  with  the  prop- 
erty, it  is  no  objection  that  he  is  a 


relative  of  other  persons  who  are 
large  stockholders  and  bondholders, 
and  that  he  formerly  was  an  officer 
and  director  of  the  company.  Bowling 
Green  T.  Co.  v.  Virginia,  etc.  Co.,  133 
Fed.  Rep.  186  (1904). 

In  New  Jersey  a  corporate  officer  is 
held  to  be  ineligible  to  the  position  of 
receiver.  Middlesex  Freeholders  v. 
State  Bank,  28  N.  J.  Eq.  166  (1877) ; 
McCullough  V.  Merchants'  L.  &  T.  Co., 
29  N.  J.  Eq.  217  (1878). 

In  Young  v.  Montgomery,  etc.  R.  R., 
2  Woods,  606  (1875) ;  s.  c,  30  Fed. 
Cas.  850,  it  appeared  that  in  another 
suit  pending  in  the  same  court  the 
president  of  the  insolvent  corporation 
had  been  appointed  receiver.  In  Re 
Fifty-four,  etc.  Bonds,  15  S.  C.  304 
(1880),  the  court  appointed  the  presi- 
dent and  directors  as  receivers,  inas- 
much as  the  foreclosure  was  by  the 
state,  and  the  state  could  not  be  re- 
quired to  give  security  upon  the  ap- 
pointment of  a  receiver.  See  also 
Gibbes  v.  Greenville,  etc.  R.  R.,  15 
S.  C.  518  (1880).  Later,  however,  the 
court  decided  that  such  officers  were 
not  receivers  to  the  extent  of  render- 
ing the  property  liable  for  expenses 
in  continuing  to  run  the  road,  where 
the  company's  note  had  been  taken  in 
payment.  Ex  parte  Williams,  17  S.  C. 
396  (1881).  In  England  the  appoint- 
ment of  the  board  of  directors  as  re- 
ceivers is  looked  upon  with  favor.  In 
Re  Manchester,  etc.  Ry.,  L.  R.  14 
Ch.  D.  645  (1880),  the  court  said :  "If 
they  were  acting  fairly  and  working 
fairly,  they  would,  most  likely,  be 
appointed ;  and  in  fact,  in  practice,  I 
believe,  as  a  general  rule,  either  the 
directors  are  appointed,  or  some  of 
them,  or  the  secretary,  so  as  to  keep 
the  management  in  the  board  of  direc- 
tors." The  court  will  not  appoint  as 
receiver  the  general  manager  of  the 
company.  Fripp  v.  Chard  Ry.,  11 
Hare,  241  (1853).  In  Ralston  v. 
Washington,  etc.  Ry.,  65  Fed.  Rep.  557 
(1895),  the  court  appointed  the  presi- 


1  Finance  Co.  v.  Charleston,  etc.  the  complainant  should  not  be  made 
R.R.,  45  Fed.  Rep.  436  (1891).  A  per-  receiver.  State  Trust  Co.  ?;.  National, 
son   connected   with    the   counsel   for    etc.  Mfg.  Co.,  72  Fed.  Rep.  575  (1893). 
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consent  thereto.^  A  trust  company  may  be  appointed,^  and  In  a  famous 
litigation  in  Vermont  a  railroad  company  was  for  many  years  the  re- 
ceiver of  another  railroad  company.^  A  trustee  of  the  mortgage  may 
be  made  receiver  in  another  suit.*  The  courts  do  not  favor  the  appoint- 
that  particular  person,  and  it  after- 
wards transpires  that  such  was  not 
the  case,  he  will  be  removed  and  a 
new  one  appointed,  the  first  appoint- 
ment having  really  been  one-sided  and 
partisan.  Wood  v.  Oregon  Develop- 
ment Co.,  55  Fed.  Rep.  901  (1893). 
Where  debenture-holders  are  given  the 
power  to  appoint  a  receiver  the  ap- 
pointment must  be  a  fair  one,  other- 
wise the  court  will  remove  the  re- 
ceiver and  appoint  a  receiver  of  its 
own.  Re  Maskelyne,  etc.,  Ltd.,  [1898] 
1  Ch.  133.  The  eligibiUty  of  one  to 
act  as  a  receiver  can  be  raised  only 
in  a  direct  proceeding  for  that  pur- 
pose. Metropolitan  Nat.  Bank  v. 
Commercial  St.  Bank,  104  Iowa,  682 
(1898).  The  high  character  of  men 
whom  the  court  is  able  to  obtain  as 
receivers  is  well  described  by  Judge 
Laeombe  in  Central  Trust  Co.  v.  Third 
Avenue  Ry.  Co.,  159  Fed.  Rep.  959 
(1908).  The  court  need  not  follow  the 
wishes  of  a  majority  of  the  stockholders 
in  the  selection  of  a  receiver.  Garig  v. 
Truth,  etc.  Co.,  123  La.  895  (1909). 

2  A  trust  company  was  receiver  in 
Kimmerle  v.  Dowagiac  Mfg.  Co.,  105 
Mich.  640  (1895).  A  trust  company 
may  be  appointed  receiver  of  a  sav- 
ings bank.  Re  Knickerbocker  Bank, 
19  Barb.  602  (1855).  A  corporation 
was  receiver  in  Roby  v.  Title,  etc.  T. 
Co.,  166  111.  336  (1896).  The  author 
has  himself  caused  The  Central  Trust 
Company  of  New  York  to  be  ap- 
pointed receiver  of  bonds  in  a  railroad 
case. 

3  In  Vermont,  etc.  R.  R.  v.  Vermont 
Cent.  R.  R.,  46  Vt.  792  (1873) ;  s.  c, 
on  appeal  50  Vt.  500  (1877),  a  rail- 
road company  was  made  receiver,  and 
the  court  refused  to  consider  in  a  col- 
lateral attack  the  power  of  the  com- 
pany to  accept  the  position.  Langdon 
V.  Vermont,  etc.  R.  R.,  54  Vt.  593, 
613  (1882).  See  also  Roxburv  v.  Cen- 
tral Vt.  R.  R.,  60  Vt.  121  (1887). 

*  Patterson    v.    Northern    T.    Co.,. 
230  111.  334  (1907). 


dent  the  receiver,  he  being  a  suitable 
man  and  the  foreclosing  mortgagee 
having  nominated  him.  An  officer  of 
the  company  will  be  appointed  receiver 
where  millions  of  the  company's  money 
are  invested  in  small  mortgages  and  the 
officers  are  the  only  persons  capable 
of  taking  charge.  Such  officer,  how- 
ever, must  resign  from  a  reorganiza- 
tion committee  that  is  in  conflict  Avith 
^r  other  interests.  Fowler  v.  Jarvis,  etc. 
I  Co.,  63  Fed.  Rep.  888  (1894).  The 
court  will  not  remove  a  receiver 
simply  because  he  was  an  officer  and 
director  and  manager  of  the  company 
before  its  failure.  Farmers'  L.  &  T. 
Co.  V.  Northern  Pac.  R.  R.,  61  Fed. 
Rep.  546  (1894).  A  creditor  of  the 
corporation  may  be  appointed  re- 
ceiver. Barber  i'.  International  Co., 
73  Conn.  587  (1901);  State  v.  John- 
son, 103  Wis.  591  (1899).  A  stock- 
holder may  be  made  receiver.  Mc- 
Gilliard  v.  Donaldsonville,  etc.  Works, 
104  La.  544  (1900).  A  creditor, 
stockholder,  or  officer  mav  be  receiver. 
Moran  v.  Hosmer,  125  Mich.  6  (1900). 
A  creditor  and  stockholder  may  be 
made  receiver.  In  re  Eckhardt  Mfg. 
Co.,  114  La.  119  (1905).  Where  a 
receiver  is  disqualified  to  act  as  such 
he  will  not  be  allowed  any  compensa- 
tion. Roberts  Tel.  &  Tel.  Co.  v. 
Farmers',  etc.  Bank,  155  S.  W.  Rep. 
629  (Tex.  1913). 

1  In  Cowdrv  v.  Railroad  Co.,  1 
Woods,  331  (1870) ;  s.  c,  6  Fed.  Cas. 
660,  where  by  consent  one  of  the  fore- 
closing bondholders  was  made  re- 
ceiver, the  court  refused  to  remove 
him  subsequently  to  his  appointment 
and  serAace.  Where  two  receivers 
have  been  appointed,  each  party  nam- 
ing one,  and  this  leads  to  dissensions 
and  unnecessary  expense,  the  court 
will  remove  both  and  appoint  a  new 
one.  Meier  v.  Kansas,  etc.  Rv.,  5  DiU. 
476  (1878) ;  s.  c,  16  Fed.  Cas.  1321. 
Where  a  court  appoints  a  receiver  on 
the  supposition  that  all  the  parties  in 
interest  agree  to  the  appointment  of 
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ment  of  a  receiver  from  a  distant  state. ^    The  receiver  should  not  se- 
lect his  counsel  from  either  side.^ 

§  865.  A  second  receiver  ivill  not  he  appointed  inhere  one  receiver- 
ship already  exists  —  Receiver  of  railroad  running  into  two  or  more 
states  —  Receiver  of  assets  of  a  foreign  corporation — Bankruptcy 
courts.  —  Even  though  the  application  for  the  second  receiver  is  by  a 
first  mortgagee  who  has  filed  his  bill  to  foreclose,  yet  the  court  will 
not  appoint  a  second  receiver  where  one  receiver  has  already  been 
appointed  in  that  state.^    If  the  court  has  appointed  a  receiver  at  the 


^  Mr.  Justice  Miller,  in  Meier  v. 
Kansas,  etc.  Ry.,  5  Dill.  476  (1878)  ; 
s.  c,  16  Fed.  Cas.  1321,  said  that  it 
was  improper  and  unnecessary  to  ap- 
point for  a  Kansas  railroad  a  receiver 
located  in  New  York.  Where  two  re- 
ceivers have  been  appointed  to  act 
jointly,  one  appointed  by  each  party, 
and  they  cannot  agree,  the  court  will 
remove  them  and  appoint  a  new 
single  resident  receiver.  One  is 
enough.  Meier  v.  Kansas,  etc.  Rv.,  5 
Dill.  476  (1878) ;  s.  c,  16  Fed.  Cas. 
1321.  A  mortgagee  who  names  the 
receiver  may  be  liable  for  his  misfeas- 
ances. Sorehan  v.  Mayo,  50  N.  J.  Eq. 
288  (1892).  The  court  will  not  ap- 
point a  foreign  receiver  where  it 
would  serve  no  good  purpose  and 
would  be  against  the  interests  of  citi- 
zens of  the  state.  A  non-resident 
may  be  appointed  receiver  of  assets  in 
the  state  of  a  foreign  corporation,  but 
he  should  be  directed  not  to  take  the 
assets  out  of  the  state  until  domestic 
creditors  have  been  provided  for. 
Thornley  v.  Walsh  Co.,  200  Mass.  179 
(1908).  Borton  v.  Brines-Chase  Co., 
175  Pa.  St.  209  (1896).  A  non- 
resident may  be  appointed  receiver, 
even  though  he  is  not  a  railroad 
expert.  Farmers'  L.  &  T. .  Co.  v. 
Cape  Fear,  etc.  R.  R.,  62  Fed.  Rep.  675 
(1894).  See  also  §  865,  infra.  Where 
the  purpose  of  the  receivership  was 
to  save  the  concern,  one  of  the  re- 
ceivers at  least  should  be  familiar 
with  the  management.  A  non-resident 
receiver  should  be  required  to  insert 
in  his  bond  a  provision  that  he  would 
appear  when  required.  Lotte  Bros.  v. 
American  Silk  Co.,  159  Fed.  Rep.  499 
(1907). 

2  See  §  879,  infra. 


^  Where  receivers  have  been  ap- 
pointed at  the  instance  of  the  insol- 
vent corporation,  additional  receivers 
will  not  be  appointed  on  the  applica- 
tion of  mortgagees  who  file  a  cross-bill 
for  foreclosure.  Wabash,  etc.  Ry.  v. 
Central  T.  Co.,  22  Fed.  Rep.  272 
(1884).  Where  a  receiver  has  been 
appointed  by  the  federal  court  in  a 
foreclosure  suit  .  by  second-mortgage 
bondholders,  the  first-mortgage  bond- 
holders cannot  subsequently,  by  start- 
ing a  foreclosure  suit  on  the  first 
mortgage,  oust  such  receiver,  and 
have  one  appointed  in  their  suit. 
They  cannot  have  a  receiver  until  the 
first  receiver  is  discharged.  Young  v. 
Montgomery,  etc.  R.  R.,  2  Woods,  606 
(1875);  s.  c,  30  Fed.  Cas.  850.  The 
federal  court  of  bankruptcy,  when  in 
existence  in  1873,  held  that  it  would 
not  appoint  a  receiver  of  a  railroad 
company  where  the  circuit  court  of 
the  United  States  had  already  ap- 
pointed one,  even  though  the  latter 
receiver  had  abandoned  his  duties. 
Alabama,  etc.  R.  R.  v.  Jones,  1  Fed. 
Cas.  281  (1873).  See  also  Alden  v. 
Boston,  etc.  R.  R.,  1  Fed.  Cas.  328 
(1871),  where  a  state  court  had  ap- 
pointed a  receiver.  Where  several 
mortgages  on  the  same  property  cover 
the  income,  and  the  junior  mortgagee 
causes  a  receiver  to  be  appointed,  the 
prior  mortgagees  being  made  parties 
defendant,  a  prior  mortgagee  may 
apply  to  the  court  to  order  the  re- 
ceiver to  apply  the  income  to  the  prior 
mortgage.  Seibert  v.  Minneapolis,  etc. 
Ry.,  52  Minn.  246  (1893).  Where  re- 
ceivers appointed  over  propertj'  in  two 
circuits  have  been  removed  as  to  prop- 
erty in  one  of  those  circuits,  the  court 
will  order  the  receivers  to  turn  over 
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instance  of  a  judgment  creditor  the  receiver  will  not  be  ordered  to  turn 
the  property  over  to  the  mortgagee,  inasmuch  as  the  rights  of  the  mort- 
gagee can  be  litigated  in  that  suit.^  Where  a  receiver  has  been  appointed 
of  the  lessee  of  various  street  railwaj^s,  a  separate  receiver  of  the  lessors 
will  not  generally  be  appointed.^  But  where  receivers  have  been  ap- 
pointed for  a  lessee  railroad,  and  the  lessor  has  become  a  party,  and  the 
mortgage  given  by  the  lessor  is  being  foreclosed,  separate  receivers  will 
be  appointed  to  represent  the  adverse  interests.^ 

Even  if  a  second  one  is  appointed  he  takes  subject  to  the  rights  of 
the  first  receiver,  except  as  to  property  not  included  in  the  first  re- 
ceivership.''   The  usual  rule  is  to  apply  to  the  court  to  have  the  first 


the  property,  money,  rolling-stock,  etc., 
in  the  circuit  where  their  powers  have 
ceased.  Central  T.  Co.  r.  Wabash,  etc. 
Ry.,  29  Fed.  Rep.  618  (1886).  Where 
a  receiver  is  in  charge  of  a  street 
railway  sj^stem,  a  separate  receiver 
will  not  be  appointed  of  a  part  of  the 
system,  even  though  the  title  thereto 
is  in  doubt.  Clap  v.  Interstate  St.  Ry., 
61  Fed.  Rep.  537  (1894).  Where  a 
judgment  creditor  has  caused  a  re- 
ceiver to  be  appointed,  and  the  mort- 
gagee then  commences  to  foreclose, 
the  court  will  not  appoint  a  new  re- 
ceiver. The  mortgagee  might  have 
intervened.  National  Bank  v.  Rich- 
mond Factory,  91  Ga.  284  (1893). 
Where  all  the  directors  have  resigned 
but  one,  and  he  files  a  bill  to  preserve 
the  corporate  assets  and  is  himself 
appointed  receiver,  a  mortgagee  com- 
mencing thereafter  a  suit  to  foreclose 
cannot  have  a  second  receiver  ap- 
pointed. Mercantile,  etc.  Co.  v.  Flor- 
ence Water  Co.,  Ill  Ala.  119  (1895). 
Although  a  receiver  has  been  ap- 
pointed under  a  junior  mortgage,  yet 
upon  the  foreclosure  of  the  first  mort- 
gage a  new  receiver  may  be  substi- 
tuted for  the  former  one,  on  the  ap- 
plication of  the  first  mortgagee.  Hol- 
land Trust  Co.  V.  Consolidated,  etc. 
Co.,  85  Hun,  454  (1895).  The  second 
receiver  may  by  implication  displace 
the  first  receiver,  appointed  many 
years  prior.  Daniel  v.  Wilson,  91  Ga. 
238  (1892).  Under  the  South  Dakota 
statutes  a  receiver  of  an  insolvent  cor- 
poration will  be  appointed  at  the  in- 
stance of  a  stockholder.  After  such 
appointment  another  court  cannot  ap- 
point another  receiver  at  the  instance 


of  another  stockholder,  even  though  it 
is  charged  that  fraud  was  involved  in 
the  first  appointment.  State  v.  McGee, 
15  S.  Dak.  247  (1901).  Where  a  lessee 
railroad  is  insolvent  and  in  the  hands 
of  a  receiver,  and  the  rent  is  not  paid, 
and  it  controls  the  board  of  directors 
of  the  lessor  railroad,  a  stockholder 
of  the  latter  may  have  a  receiver  ap- 
pointed of  such  of  the  lessor's  prop- 
erty as  is  not  already  in  the  hands  of  a, 
receiver,  and  such  second  receiver  may 
be  authorized  to  sue  for  the  rent  due, 
and  the  court  may  also  authorize  hira 
to  issue  receiver's  certificates  to  pay 
the  expense  of  prosecuting  such  suit. 
Town  of  Vandalia  v.  St.  Louis,  etc. 
R.  R.,  209  111.  73  (1904).  Where  an 
appeal  is  taken  from  an  order  appoint- 
ing a  receiver,  and  on  a  bond  being 
given  the  assets  are  turned  back  to  the 
corporation,  another  court  cannot 
appoint  a  receiver  of  such  assets. 
State  t'.  Reynolds,  209  Mo.  161  (1907). 

1  Citv  Bank,  etc.  Co.  v.  Leonard, 
168  Ala'.  404  (1910). 

-  Pennsylvania  Steel  Co.  v.  New- 
York,  etc'  Ry.,  160  Fed.  Rep.  221 
(1907). 

'  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.,  165  Fed.  Rep.  463 
(1908) ;   s.  c,  190  Fed.  Rep.  620. 

••  Where  a  receiver  is  in  possession 
of  a  fund,  another  receiver  subse- 
quently appointed  in  another  action  in 
the  same  state  is  not  entitled  to  the 
fund,  and  if  he  gets  it  he  wall  be 
compelled  to  restore  it  to  the  first 
receiver.  O'Mahonv  v.  Belmont,  37 
N.  Y.  Super.  Ct.  380  (1874).  There 
may  be  a  second  receiver  appointed 
on  the  application  of  judgment  cred- 
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receiver  made  receiver  in  the  second  action  also,  or  to  have  him  take 
possession  of  property  not  already  included.^  The  federal  court  will 
not  on  the  application  of  receivers  appointed  in  a  state  court  at  the 
instance  of  the  state,  turn  over  to  them  property  already  in  the  hands 
of  federal  receivers,  unless  the  state  suits  have  proceeded  to  a  point, 
showing  that  the  state  will  prevail  and  that  the  property  should  be  turned 
over.2  Where  a  street  railroad  has  been  sold  out  under  a  damage  claim, 
which  by  statute  has  priority  over  a  mortgage,  and  a  state  receiver  is 
in  charge,  the  mortgagee  cannot  have  a  receiver  appointed  by  the  fed- 
eral court  in  an  action  to  foreclose.^ 

The  court  will  readily  appoint  a  resident  receiver  of  such  of  the  assets 
of  an   insolvent  foreign   corporation   as  are  within  the    jurisdiction.^ 


itors  of  such  corporate  assets  as  are 
not  included  in  the  mortgage  of  the 
foreclosure  of  which  the  first  receiver 
has  been  appointed.     Whitney  v.  New 
York,  etc.  R.  R.,  32  Hun,  164  (1884). 
A  receiver  maj^  apply  to  the  court  to 
have    another    receivership     declared 
void.     Whitney    v.    New    York,    etc. 
R.  R.,  32  Hun,  164  (1884).     The  rights 
of   a   receiver   in  foreclosure   proceed- 
ings in  Connecticut  as  against  a  trus- 
tee in  insolvency  appointed  after  the 
foreclosure  was  commenced  were  con- 
sidered in  Central  Trust  Co.  v.  Worces- 
ter, etc.  Co.,  86  Fed.  Rep.  35  (1898). 
1  Where  a  receiver  is  already  in  at 
the    instance    of    judgment    creditors, 
the   same   receiver   mil   be   appointed 
in  the  foreclosure  suit.     Lloyd  v.  Ches- 
apeake, etc.  R.  R.,  65  Fed.  Rep.  351 
(1895).     An  ancillary  receivership  will 
be    granted    ex    parte    subject    to    the 
right   of    the   court    to    consider   the 
appointment  on  a  subsequent  motion, 
where  a  receivership  has  been  granted 
in  the  main  action.     Piatt  v.  Philadel- 
phia,   etc.    Co.,    54    Fed.    Rep.     569 
(1893),    the   court   refusing    to   follow 
Mercantile   T.    Co.    v.    Kanawha,  etc. 
Ry.,  39  Fed.  Rep.  337  (1890).     The  re- 
ceivership   may    be    extended    to    an 
additional   line   of   railroad   upon   the 
application  of  one  of  the  parties  who 
claims  a  lien  on  such  additional  part 
also.     Mercantile  T.  Co.  v.  INIissoiu-i, 
etc.  Ry.,  41  Fed.  Rep.  8  (1889).     If  a 
receiver    is    in    possession,    the    same 
court,   in  a  subsequent   suit  affecting 
tlie   same    property,  will    extend    the 
first  receivership   to   the  second  suit 


But  if  the  court  appoints  a  new  re- 
ceiver he  displaces  the  old.  State  v. 
Jacksonville,  etc.  R.  R.,  15  Fla.  201 
(1875).  The  receivership  obtained  at 
the  instance  of  the  mortgagee  cannot, 
at  his  instance,  be  extended  to  prop- 
erty not  included  in  the  mortgage. 
State  V.  Jacksonville,  etc.  R.  R.,  15 
Fla.  280  (1875).  In  Florida  a  receiver 
appointed  in  one  county  has  no  con- 
trol over  the  part  of  the  road  which 
is  in  other  counties.  State  v.  Jackson- 
ville, etc.  R.  R.,  15  Fla.  201  (1875). 
A  receiver  of  a  foreign  corporation 
appointed  on  a  final  judgment  super- 
sedes a  temporary  receiver  appointed 
in  another  suit  in  another  district  of 
the  same  court.  Glines  v.  Bingham- 
ton  Trust  Co.,  68  Hun,  511  (1893). 
Even  though  state  proceedings  have 
been  practically  closed,  yet,  if  the  re- 
ceiver has  not  been  discharged,  the 
United  States  court  will  not  appoint 
another  receiver,  especially  where  no 
great  and  imminent  danger  is  in- 
volved. Lancaster  v.  Asheville  St.  Ry., 
90  Fed.  Rep.   129  (1898). 

-  Pennsylvania  Steel  Co.  v.  N.  Y., 
etc.  Ry.,  160  Fed.  Rep.  224  (1908). 

3  Lancaster  v.  Asheville  St.  Ry.,  90 
Fed.  Rep.  129  (1898).  See  also  §  839, 
supra. 

*  A  New  York  creditor  of  a  New 
York  corporation  may  ha^^e  a  receiver 
of  the  latter's  property  in  Illinois  ap- 
pointed in  Illinois,  and  an  lUinois 
creditor  cannot  attach  as  against  such 
receiver.  Holbrook  v.  Ford,  153  111. 
633  (1894).  A  receiver  of  a  foreign 
corporation  may  be  appointed  without 
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Ordinarily  a  court  will  not  appoint  a  receiver  of  a  foreign  corporation, 


obtaining   service   upon    the   corpora- 
tion,  where   jurisdiction   is   had   over 
the    subject-matter,    and    there    is    an 
immediate  necessity  for  the  appoint- 
ment.    Glines  v.   Order  of  Iron  Hall, 
20  N.  Y.  Supp.  275  (1892) ;    also  21 
N.  Y.  Supp.  543.     A  resident  creditor 
of    a    foreign    corporation    which    has 
passed  into  a  receiver's  hand  may  file 
a   bill    to    have   a    local   receiver   ap- 
pointed of  the  local  assets.     Popper  v. 
Supreme  Council,  61  N.  Y.  App.  Div. 
405    (1901).     The  court   will   not  ap- 
point an  ancillary  receiver  unless  an 
independent  bill  is  filed.     An  appoint- 
ment ex  parte  on  the  petition  of  the 
chief  receiver  will  be  vacated.     Greene 
V.   Star,   etc.    Co.,   99   Fed.    Rep.   656 
(1900).     The  United   States  court   in 
New  York  will  not  appoint  a  receiver 
of  a  Maine  corporation  at  the  instance 
of    stockholders    for    dissolution    and 
distribution  of  the  property,  especially 
where   there  are  no   debts.     Parks   v. 
United    States,    etc.    Corp.,    140   Fed. 
Rep.     160    (1905).     Where    a    foreigii 
receiver   of    a    foreign   corporation  is 
vested  with  the  title  to  all  its  assets 
in  and  out  of  that  state,  an  ancillary 
receiver  cannot  be  appointed  in  New 
York.     Chicago,    etc.    Co.    v.   German 
Ins.    Co.,    119  N.    Y.   App.   Div.    347 
(1907).     An     ancillary     receiver     was 
appointed  in  Havdock  v.  Fisheries  Co., 
156  Fed.  Rep.  988  (1907).     Under  the 
New     York     statutes     even     a     non- 
resident stockholder  in  a  Maine  cor- 
poration may  file  a  bill  in  equity  in 
New  York  State  for  a  receiver  and  a 
distribution  of  the  assets  in  New  York, 
where    a    receiver    has    already    been 
appointed  -in   Maine   and    dissolution 
proceedings    commenced    and    an    in- 
junction issued  preventing  the  officers 
from      administering      the      property. 
MacNabb  v.  Porter,  etc.  Co.,  44  N.  Y. 
App.    Div.    102    (1899).     The   United 
States  court  is  prohibited  by  act   of 
Congress  from  enjoining  a  state  court 
from  appointing  a  receiver  or  carrying 
on  legal  proceedings.     Coeur  D'Alene 
Ry.,  etc.  Co.  v.  Spalding,  93  Fed.  Rep. 
280    (1899).     A    citizen    of    Maryland 
who  holds  a  loss  claim  against  a  Penn- 
svlvania    mutual    insurance    company 


which    is    insolvent    cannot    have    a 
receiver  appointed  in  Maryland  if  it  is 
impracticable  for  the  Maryland  courts 
to  le\'y  the  necessary  assessments  to 
wind  up  the  affairs  of  the  association. 
Stockley     v.     Thomas,    89    :SId.     663 
(1899).     The  United  States  court  may 
appoint  an  ancillary  receiver  of  an  in- 
solvent    corporation,     a     receiver     of 
which  has  been  appointed  by  a  state 
court  in  another  jurisdiction.     Scaife 
V.  Scammon,  etc.  Ass'n,  71  Kan.  402 
(1905).     A  receiver  of  the  assets  of  a 
foreign  corporation  cannot  recover  his 
disbursements  and  fees  out  of  the  fund 
where  a  demurrer  to  the  bill  in  equity 
has   been   sustained   and   the  receiver 
ordered  to  turn  over  the  assets  to  the 
corporation;    his    remedy    is    against 
the   complainant.     Chicago,    etc.    Co. 
V.  Newman,  187  Fed.  Rep.  573  (1911). 
A  Florida  receiver  of  a  Maine  corpora- 
tion doing  business  in  Florida  is  not 
personally  liable  for  debts  contracted 
by  him  as  authorized  by  the  Florida 
court  on  the  theory  that  his  appoint- 
ment   was     void.     Hillsborough,    etc. 
Co.    V.    Ingalls,    60    Fla.    105    (1910). 
In  the  case  John,  etc.  Co.  v.  Ingalls, 
60  Fla.  116  (1910),  it  was  held  that  a 
receiver  of  the  assets  in  the  state  of  a 
foreign  corporation  may  be  appointed 
even    though    no    suit    is    pending    to 
which    the    appointment    is    ancillary. 
A  stockholder  in  a  Florida  corporation 
who  joins  in  a  petition  to  a  Florida 
court  to  dissolve  it,  and  such  dissolu- 
tion is  decreed,  and  by  the  statutes  of 
Florida  the  directors  become  trustees 
to   wdnd   it   up,   cannot   then  have   a 
receiver  appointed  in  Alabama,  even 
though  all  the  company's  property  is  in 
Alabama.     Black   v.   Sullivan  Timber 
Co.,  147  Ala.  327  (1906).     A  receiver- 
ship in  one  state  in  a  suit  between 
claimants  for  office  does  not  prevent 
a  receivership  in  another  state  in  be- 
half of  the  bondholders  to  take  charge 
of  the  propertv   in  such   latter  state. 
Schmidt    v.    Mitchell,    98    Ky.     218 
(1895).     See  also  Murray  v.   Vander- 
bilt,  39  Barb.  140  (1863) ;  Phoenix,  etc. 
Co.  V.  North  River,  etc.  Co.,  33  Hun, 
156  (1884),  where  the  court  also  en- 
joined   pending    actions    against    the 
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which  has  no  assets  in  the  state. ^  But  where  a  parent  company  so 
dominates  the  subsidiary  company  that  the  latter  will  not  properly 
enforce  a  claim  wliich  it  has  against  the  parent  company,  a  minority 
stockholder  of  the  latter  may  have  a  receiver  appointed  to  institute 
such  suit  and  the  receiver  may  have  an  ancillary  receiver  appointed 
in  another  district  to  prosecute  such  claim.-  A  foreign  receiver  of  a 
foreign  corporation  cannot  file  a  bill  in  a  New  York  court  for  the  appoint- 
ment of  a  receiver  of  the  property  in  New  York  State.^    The  court 


corporation.  Re  Commercial  Bank, 
L.  R.  33  Ch.  D.  174  (1886) ;  N.  Y.  Code 
Civ.  Proc,  §  1812.  Cf.  Taylor  v.  Life 
Assoc,  13  Fed.  Rep.  493  (1882).  A 
receiver  of  the  property  in  one  state 
of  a  foreign  insolvent  corporation  will 
be  appointed  at  the  instance  of  a 
resident  creditor,  even  though  the  cor- 
poration has  been  dissolved,  and  its 
affairs  are  in  process  of  liquidation 
in  the  other  state.  The  surplus  after 
paying  all  the  creditors  will  be  dis- 
tributed among  the  stockholders. 
Redmond  v.  Hoge,  3  Hun,  171  (1874). 
A  New  York  corporation  may,  by  bill 
filed  in  the  Virginia  district  of  the 
United  States  court,  have  a  receiver 
appointed  there  of  a  New  Jersey  cor- 
poration, if  the  defendant  does  not 
object  to  the  jurisdiction.  Stockhold- 
ers and  creditors  of  the  defendant 
company  cannot  by  intervening  raise 
the  question  of  jurisdiction.  Central 
T.  Co.  V.  McGeorge,  151  U.  S.  129 
(1894).  A  foreign  receiver  will  be 
allowed  to  intervene  and  be  heard  in 
an  application  for  a  domestic  receiver. 
Buswell  V.  Order  of  Iron  Hall,  161 
Mass.  224  (1894).  In  New  York  pro- 
ceedings supplementary  to  execution 
suffice  to  obtain  a  receiver  of  a  foreign 
corporation  where  such  corporation 
has  no  agent,  and  does  no  business  in 
the  state,  the  receiver  taking  such 
property  as  is  in  the  state.  Logan  v. 
McCall  Pub.  Co.,  140  N.  Y.  447  (1893). 
'  Two  citizens  of  Massachusetts 
who  are  creditors  and  also  directors  in 
a  South  Dakota  Mining  Company 
cannot  have  a  receiver  appointed  in 
the  United  States  court  in  Massa- 
chusetts, even  though  the  directors 
have  consented  thereto,  there  being 
no  corporate  property  in  that  district. 
Eirwin  v.  Boston,  etc.  Co.,   171  Fed. 


Rep.  900  (1908).  A  judgment  creditor 
of  a  foreign  corporation  cannot  have  a 
receiver  appointed  to  enforce  the  lia- 
bility of  stockholders  on  stock  issued 
for  property,  even  though  the  company 
has  transferred  its  property  in  the  state. 
Forsell  v.  Pittsburg,  etc.  Co.,  42  Mont. 
412  (1911).  Where  an  Illinois  stock- 
holder in  a  Louisiana  corporation  has 
caused  a  receiver  to  be  appointed  in 
the  United  States  court  in  Louisiana, 
he  cannot  cause  an  ancillary  receiver 
to  be  appointed  in  Pennsylvania  to 
bring  a  suit  under  the  anti-trust 
act  of  Congress  against  a  New  Jersey 
corporation,  there  being  no  evidence 
that  the  corporation  has  property  in 
Pennsylvania.  Bluefields  S.  S.  Co.  v. 
Steele,  184  Fed.  Rep.  584  (1911). 
In  statutory  proceedings  supplemen- 
tary to  execution  against  a  foreign 
corporation  having  no  property  in  the 
state,  a  court  cannot  appoint  a  receiver 
and  order  the  directors  to  convey  to 
him  its  property.  Bennett  v.  Valley, 
etc.  Co.,  142  Iowa,  53  (1909).  A 
federal  court  of  equity  has  no  power  at 
the  instance  of  a  stockholder  to  ap- 
point a  receiver  to  wind  up  the  cor- 
porate affairs  and  distribute  the,  assets 
of  a  corporation  organized  in  another 
state.  Maguire  v.  Mortgage  Co.,  203 
Fed.  Rep.  858  (1913).  Where  a  cred- 
itor of  a  foreign  corporation  has 
acquiesced  in  a  receivership  for  three 
years,  it  is  too  late  to  demand  that  it 
be  vacated  on  the  ground  that  the  court 
had  no  jurisdiction.  Horton  v.  Me- 
Nally  Co.,  155  N.  Y.  App.  Div.  322 
(1913). 

-  Bluefields  S.  S.  Co.  v.  Steele,  192 
Fed.  Rep.  23  (1911). 

^  Mabon  v.  Ongley,  etc.  Co.,  156 
N.  Y.  196  (1898),  rev'g  24  N.  Y.  App. 
Div.  41. 
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appointing  an  ancillary  receiver  will  pass  on  claims  existing  within  the 
jurisdiction.^  The  courts  of  a  state  wherein  an  ancillary  receivership 
of  an  insurance  company  exists  will  not  order  the  receiver  to  turn  over 
the  funds  to  the  receiver  in  another  state,  where  the  domestic  creditors 
have  legally  elected  to  rescind  their  insurance  and  demand  a  return  of 
their  money .^  Where  receivers  of  a  Connecticut  corporation  have 
been  appointed  in  Connecticut,  and  the  same  receivers  are  afterward 
appointed  in  New  York,  the  New  York  court  may  send  to  Connecticut 
the  whole  fund  realized  in  New  York,  and  need  not  first  pay  the  credi- 
tors who  have  filed  their  claims  in  New  York.^  A  foreign  receiver  will 
not  be  given  possession  of  funds  in  the  state  where  those  funds  are  suffi- 
cient to  satisfy  the  claims  of  domestic  creditors.^  A  New  York  court, 
in  directing  its  receiver  to  remit  to  a  New  Hampshire  receiver  assets 
in  New  York  of  an  insolvent  New  Hampshire  corporation,  may  require 
the  New  Hampshire  receiver  to  give  a  bond  that  New  York  creditors 
shall  receive  the  same  proportionate  dividend  in  the  distribution  of  the 
entire  assets  as  other  creditors  of  the  New  Hampshire  corporation,  and 
that  no  deduction  shall  be  made  on  account  of  a  special  fund  deposited 
many  years  prior  thereto  in  New  York  as  special  security  for  New  York 


1  New  York  Security  Co.  v.  Equi- 
table Mortgage  Co.,  71  Fed.  Rep.  556 
(1896).  Creditors  outside  of  the  state 
will  not  be  allowed  to  intervene  in 
ancillary  receivership  proceedings  in 
the  state.  Their  remedy  is  to  file 
their  claims  in  such  proceedings. 
Sands  v.  Greeley  &  Co.,  80  Fed.  Rep. 
195  (1897). 

-  Fawcett  v.  Order  of  Iron  Hall,  64 
Conn.  170  (1894). 

3  Sands  v.  Greeley  &  Co.,  88  Fed. 
Rep.  130  (1898),  the  court  holding 
also  that  non-resident  creditors  who 
have  filed  their  claims  in  New  York 
will  be  allowed  to  participate.  The 
general  rule  is  that  an  ancillary  re- 
ceiver, after  paying  the  expenses  of 
his  receivership,  should  be  directed  to 
account  with  and  remit  to  the  re- 
ceivers in  the  original  jurisdiction  all 
funds  and  assets  in  his  hands.  Cen- 
tral, etc.  Co.  !'.  Farmers',  etc.  Co.,  113 
Fed.  Rep.  405  (1902) ;  aff'd,  125  Fed. 
Rep.  1001.  Where  a  receiver  of  the 
parent  company  has  been  appointed 
by  the  federal  court  at  the  place 
where  such  company  was  incorpo- 
rated, the  federal  courts  in  other  jur- 
isdictions where  the  subsidiary  cor- 
porations exist  will  appoint  the  same 


receiver,  but  will  not  necessarily  turn 
over  the  tangible  property  to  such 
receiver,  even  though  a  subsidiary  cor- 
poration holds  it  on  a  terminable 
lease.  Conklin  v.  United  States,  etc. 
Co.,  123  Fed.  Rep.  913  (1903).  Resi- 
dent creditors  of  an  insolvent  foreign 
corporation  are  paid  before  anything 
is  sent  to  the  foreign  receiver  thereof. 
Frowert  v.  Blank,  205  Pa.  St.  299  (1903). 
A  California  creditor  of  a  foreign 
association  will  be  paid  out  of  the 
resident  assets  of  the  foreign  associa- 
tion in  preference  to  payment  to  a 
foreign  receiver.  Lackmann  v.  Supreme 
Council,  etc.,  142  Cal.  22  (1904). 
The  court  may  order  funds  in  the  state 
belonging  to  a  foreign  corporation  to 
be  paid  over  to  a  receiver  appointed  in 
the  state  w^here  the  company  was 
organized.  Durward  v.  Jewett,  46 
La.  Ann.  559  (1894).  The  funds  in 
the  state  of  an  insolvent  foreign  cor- 
poration will  not  be  turned  over  td 
a  foreign  receiver  thereof  before  the 
local  claims  are  satisfied.  Clark 
V.  Supreme,  etc.,  146  Cal.  598 
(1905). 

■•  Shloss  V.  Metropolitan  Surety  Co., 
128  N.  W.  Rep.  384  (Iowa,  1910). 
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creditors  under  the  banking  law  of  the  state. ^  The  court  will  often 
appoint  as  resident  receiver  the  receiver  who  has  already  been  appointed 
in  another  state.-  Where  a  receiver  has  been  appointed  in  the  state 
where  a  corporation  exists,  the  same  receiver  will  be  appointed  in 
another  state  where  the  corporation  does  business,  if  the  volume  and 
kind  of  business  done  in  the  latter  state  justifies  it,  and  if  the  special 
interests  of  the  citizens  of  that  state  may  be  so  protected.  In  such  a 
case  the  receiver  in  the  latter  state  must  account  to  its  courts  for  the 
business  in  that  state.^  But  receivers  appointed  by  the  federal  court 
in  Delaware  with  no  title  to  the  assets  excepting  by  their  appointment, 


1  People  V.  Granite,  etc.  Assoc,  161 
N.  Y.  492  (1900).  Where  a  New  Hamp- 
shire insurance  corporation  becomes 
insolvent,  and  a  fund  deposited  by  it 
in  New  York  is  distributed  in  New 
York  among  New  York  creditors,  they 
will  not  be  allowed  to  participate  in 
the  distribution  in  New  Hampshire 
until  after  the  other  creditors  have 
received  an  equal  ■pro  rata  dividend. 
Bank  Com'rs  v.  Granite,  etc.  Assoc, 
70  N.  H.  557  (1901).  A  stockholder 
in  a  building  and  loan  association  is  not 
a  creditor  as  regards  the  rule  that 
domestic  corporations  must  be  paid 
before  the  assets  are  sent  to  a  foreign 
receiver.  Weedon  v.  Granite,  etc 
Assoc,  109  Ky.  504  (1900). 

2  Dunlop  V.  Paterson,  etc  Ins.  Co., 
12  Hun,  627  (1878) ;  s.  c,  74  N.  Y. 
145.  In  the  foreclosure  of  the  West 
Shore  Railroad,  receivers  were  first 
a.ppointed  by  the  New  York  state 
court,  and  then  the  same  receivers 
were  appointed  in  a  suit  instituted 
in  the  federal  court  in  New  Jersey  to 
cover  the  part  of  the  property  in  New 
Jersey.  The  federal  court  referred 
matters  of  doubt  to  the  New  York 
court  for  decision.  U.  S.  Trust  Co.  v. 
New  York,  etc  Ry.  25  Fed.  Rep.  797 
(1885).  Although  the  judges  in  the 
different  circuits  in  which  a  consoli- 
dated railroad  is  being  foreclosed 
issue  different  orders  to  the  receiver, 
who  is  the  receiver  in  each  circuit,  as 
regards  payments  to  be  made,  yet,  if 
these  orders  are  all  legal,  the  circuit 
judge  will  not  interefere  with  them. 
Central  T.  Co.  v.  Texas,  etc  Ry.,  22 
Fed.  Rep.  135  (1884).  A  court  of 
equity  has  power  to  appoint  a  receiver 
for  the  assets  of  a  foreign  corporation 


within  its  jurisdiction  and  may  ap- 
point the  same  receiver  who  has  been 
appointed  in  the  state  where  the  cor- 
poration exists.  Such  a  suit  is  not 
ancillary,  but  is  independent.  Shin- 
ney  v.  North  American,  etc.  Co.,  97 
Fed.  Rep.  9  (1899).  The  court  in 
appointing  the  same  receiver  as  has 
been  appointed  elsewhere  may  join 
with  him  another  person  as  co-re- 
ceiver. Coltrane  v.  Templeton,  106  Fed. 
Rep.  370  (1901).  Where  a  foreign 
receiver  is  also  appointed  local  re- 
ceiver he  must  obey  the  orders  of  a 
local  court,  so  far  as  the  local  assets 
are  concerned.  Hammond  v.  National, 
etc.  Assoc,  31  N.  Y.  Misc.  Rep.  182 
(1900).  Comity  as  to  allowing  re- 
ceivers appointed  in  one  state  to  sue 
in  another  state  does  not  go  to  the 
extent  of  allowing  a  bill  in  equity  of 
such  a  receiver  to  extend  his  receiver- 
ship over  property  in  the  state  to  dis- 
place a  prior  bill  filed  by  a  creditor 
of  the  corporation  to  have  a  receiver 
appointed,  etc  Nor  should  the  two 
suits  be  consolidated.  Day  v.  Postal 
Tel.  Co.,  66  Md.  3.54  (1887).  A  re- 
ceiver appointed  in  New  Jersey  of  a 
New  Jersey  corporation  having  its 
chief  plant  in  Ohio  will  also  be  ap- 
pointed receiver  in  Ohio  in  an  ancil- 
lary suit.  Bavne  v.  Brewer  Pottery 
Co.,  82  Fed.  Rep.  391  (1897).  A  re- 
ceiver of  the  parent  company  will  not 
necessarily  be  appointed  receiver  of 
the  branch  companies.  Evans  v. 
Union  Pac  Ry.,  58  Fed.  Rep.  497 
(1893).  On  the  subject  of  appointing 
a  non-resident  as  receiver,  see  §  864, 
supra. 

^  Irwin  V.   Granite,  etc  Assoc,   56 
N.  J.  Eq.  244  (1897). 
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cannot  maintain  a  suit  in  the  federal  court  in  Illinois,  either  in  their 
own  name  or  in  the  name  of  the  corporation,  to  be  appointed  receivers 
in  Illinois,  and  to  obtain  the  corporate  books,  papers,  etc.^  The 
orders  and  decrees  of  a  court  in  regard  to  a  receivership  are  binding  on 
the  courts  of  a  sister  state  where  an  ancillary  receiver  was  appointed.^ 

Ancillary  receivers  in  Massachusetts  of  a  Kansas  corporation  are  not 
liable  for  a  tort  committed  in  Kansas  by  the  Kansas  receivers.^ 

If  the  corporation  does  not  object  the  federal  court  may  appoint  a 
receiver  thereof,  although  the  corporation  has  its  domicile  in  another 
district,  there  being  property  inside  of  the  district.^  Where  a  receiver 
has  been  appointed  in  the  state  court  and  the  case  is  then  removed  to 
the  federal  court,  the  same  receiver  continues.^  Where  a  railroad  runs 
through  several  circuits,  the  court  in  one  circuit  cannot  appoint  a  re- 
ceiver over  the  whole. ^  The  courts,  however,  will  appoint  the  same 
receivers  in  the  different  districts  through  which  the  road  runs."  Where 
the  same  receiver  is  appointed  in  several  circuits,  the  claims  of  parties 
will  be  tried  in  the  circuit  where  they  live,  but  questions  relative  to  the 


*  Fairview,   etc.  Co.   v.  Ulrieh,    192    of  real  estate  situated  in  another  dis- 


Fed.  Rep.  894  (1911).  See  also 
Mabon  v.  Ongley,  etc.  Co.,  156  N.  Y. 
196  (1898). 

2  Coe  V.  Patterson,  122  N.  Y.  App. 
Div.  76  (1907). 

3  Union  Trust  Co.  v.  Atchison,  etc. 
R.  R.,  87  Fed.  Rep.  530  (1898). 

*  Lewis  V.  American,  etc.  Co.,  119 
Fed.  Rep.  391  (1902). 

*  Turner  v.  Indianapolis,  etc.  Ry.,  8 
Biss.  527  (1879) ;  s.  c,  24  Fed.  Cas. 
372. 

« Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  R.,  69  Fed.  Rep.  871  (1895). 
A  federal  receiver  has  no  power  to 
take  possession  of  property  in  another 
district,  and  a  court  in  such  other 
district  may  appoint  a  receiver  to 
take  possession  of  such  property.  Mor- 
rill V.  American,  etc.  Co.,  151  Fed. 
Rep.  305  (1907).  A  federal  court  has 
no  power  to  appoint  a  receiver  over 
property  outside  of  that  circuit.  Texas 
&  Pae.  Ry.  v.  Gay,  86  Tex.  571  (1894), 
reviewing  the  authorities  at  great 
length.  Where  most  of  an  interstate 
road  is  in  another  state,  the  court  will 
appoint  the  same  receiver  as  has  been 
appointed  in  such  other  state.  Port 
Royal,  etc.  Ry.  v.  King,  93  Ga.  63 
(1893).  The  power  of  the  court  to 
authorize  its  receiver  to  take  control 


trict  is  very  limited.  Baltimore,  etc. 
Assoc.  V.  Alderson,  90  Fed.  Rep.  142 
(1898).  See  also  §  840,  supra.  The 
federal  court  in  one  district  may  ap- 
point a  receiver  of  corporate  property 
in  several  districts.  City  of  Shelby- 
\alle  V.  Glover,  184  Fed.  Rep.  234 
(1910). 

"  Dillon  V.  Oregon,  etc.  Ry.,  66  Fed. 
Rep.  622  (1895).  In  Farmers'  L.  &  T. 
Co.  V.  Northern  Pac.  R.  R.,  72  Fed. 
Rep.  26  (1896),  it  appears  that  a 
receiver  had  been  appointed  in  Wiscon- 
sin. The  same  receiver  was  subse- 
quently appointed  in  the  various 
districts  between  Wisconsin  and  the  Pa- 
cific coast.  Two  years  later  the  United 
States  court  in  Washington  vacated 
the  appointment  on  the  ground  that 
the  company  had  no  property  in  Wis- 
consin. A  conflict  resulting,  four  jus- 
tices of  the  supreme  court  passed  upon 
the  matter,  and  held  that  the  court  in 
Wisconsin  was  the  coiu-t  of  primary 
jurisdiction,  and  that  the  proceedings 
in  the  other  courts  were  ancillary ; 
overruling  69  Fed.  Rep.  871.  A  bill 
filed  in  another  circuit  court  after  the 
main  bill  has  been  filed  is  an  auxil- 
iary bill  and  not  an  ancillary  bill. 
Coltrane  v.  Templeton,  106  Fed.  Rep. 
370  (1901). 
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receiver  continuing  to  operate  under  leases,  etc.,  should  be  determined 
only  in  the  circuit  where  he  was  first  appointed.^ 

Where  the  same  receiver  has  been  appointed  in  several  districts,  the 
court  of  primary  jurisdiction  is  considered  the  chief  court  and  the 
others  as  ancillary,  even  though  the  first  suit  was  not  where  the  cor- 
poration has  its  domicile,  such  domicile  being  merely  nominal,  the 
corporation  being  organized  in  New  Jersey,  but  doing  all  its  business 
elsewhere.^  Where  the  same  receiver  has  been  appointed  in  two  juris- 
dictions, the  second  court  which  made  the  appointment  should  decide 
whether  the  property  in  that  jurisdiction  should  be  sold  to  pay  taxes.^ 
Even  though  an  insolvent  corporation  has  assigned  for  the  benefit  of 
creditors  and  afterwards  a  receiver  of  the  same  has  been  appointed  by 
a  court,  yet  bankruptcy  proceedings  take  precedence  over  the  assign- 
ment and  receivership.'* 

§  866.  The  receivership  takes  effect  from  the  date  of  the  entry  of 
the  order  appointing  the  receiver  —  Vesting  of  title.  —  The  law 
favors  the  diligent  creditor,  and  the  diligent  creditor  is    always   en- 


1  Ames  V.  Uniou  Pac.  Ry.,  60  Fed. 
Rep.  966  (1894).  Although  a  receiver 
of  an  interstate  raih"oad  is  first  aj)- 
pointed  in  New  York  over  the  New 
York  part  of  the  road,  and  then  the 
same  receiver  is  appointed  in  Connec- 
ticut over  the  Connecticut  part  of  the 
road,  yet  the  Connecticut  court  may 
order  the  receiver  to  pay  a  certain 
rate  of  wages  to  the  employees,  and 
this  order  binds  him  in  respect  to  the 
whole  road.  Guarantee  T  etc.  Co. 
V.  Philadelphia,  etc.  R.  R.,  69  Conn. 
709  (1897).  Where  a  federal  re- 
ceiver of  an  insolvent  corporation  is 
appointed  in  California,  in  which  dis- 
trict, however,  the  corporation  has  no 
property,  and  the  same  receiver  is 
subsequently  appointed  in  the  Nevada 
district,  in  which  the  corporation  has 
property,  the  application  of  a  lienor  to 
sell  the  property  need  not  be  made  in 
the  California  district.  Cohen  v.  Gold 
Creek,  etc.  Co.,  95  Fed.  Rep.  580 
(1899).  Even  though  the  same  re- 
ceiver is  appointed  in  two  cii'cuits,  yet 
he  has  no  right  to  turn  over  the  as- 
sets in  the  one  circuit  to  himself  as 
receiver  in  the  other  circuit,  without 
order  of  the  court,  and,  if  he  does  so, 
he  and  his  bondsmen  are  personally 
liable.  Kirker  v.  Owings,  98  Fed.  Rep. 
499  (1899). 

2  Lewis  V.  American,  etc.  Co.,  119 


Fed.  Rep.  391  (1902).  Where  a  fed- 
eral coiu-t  in  New  .Jersey  appointed 
a  receiver  of  a  New  Jersey  corpora- 
tion, and  the  federal  court  in  Wash- 
ington appointed  the  same  receivers 
there,  a  claim  for  services  in  selling 
property  for  the  receiver  may  be  ad- 
judicated in  the  federal  court  in  New 
Jersey.  Colonial  T.  Co.  v.  Pacific,  etc. 
Co.,  142  Fed.  Rep.  298  (1906),  rev'd 
on  another  point  in  158  Fed.  Rep.  277. 

^  Fletcher  v.  Harney,  etc.  Co.,  84 
Fed.  Rep.  555  (1897). 

*  Lea  V.  Geo.  M.  West  Co.,  91  Fed. 
Rep.  237  (1899).  A  fund  adminis- 
tered by  a  state  receiver  before  the 
company  is  put  into  bankruptcy  need 
not  be  turned  over  to  the  trustees. 
Trager  Co.  v.  Cavaroc  Co.,  123  La.  319 
(1909).  A  court  of  equity  has  no 
power  to  dissolve  a  corporation,  and 
hence  it  cannot  appoint  a  receiver  and 
sequestrate  its  property  and  distribute 
its  assets.  A  receiver  appointed  by  a 
state  court  under  such  circumstances 
does  not  prevent  the  bankruptcy  com-t 
taking  possession.  Re  Electric  Supply 
Co.,  175  Fed.  Rep.  612  (1909).  A 
receiver  of  an  insolvent  corporation 
which  is  subject  to  the  bankruptcy  act 
must  turn  the  property  over  to  a  trus- 
tee in  bankruptcy  upon  the  appoint- 
ment of  the  latter.  Hooks  v.  Ald- 
ridge,  145  Fed.  Rep.  865  (1906). 
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deavoring  to  secure  a  preference  over  other  creditors  by  obtaining 
levy  of  execution  before  the  levy  of  other  creditors,  and  also  before 
a  receivership  is  ordered.  The  law,  however,  favors  the  priority  of  the 
receivership  in  such  cases,  especially  in  railroad  cases,  where  the  pub- 
lic is  interested  in  keeping  the  property  together,  and  in  insolvent 
corporation  cases,  where  rascality  is  apt  to  abound.  The  receivership 
takes  effect  from  the  date  of  the  order  of  appointment.^  A  receiver's 
title  dates  from  the  time  of  his  appointment  without  regard  to  the 
date  of  his  bond  or  his  actually  taking  possession.^  After  the  entry 
of  an  order  that  a  receivership  is  granted,  a  levy  of  execution,  attach- 
ment, or  garnishment  upon  the  personal  property  is  invalid  and  a  con- 
tempt of  court,  even  though  the  receiver  himself  has  not  yet  been 
named  or  has  not  yet  filed  his  bond.^  A  chancery  receiver  is  a  receiver 
pendente  lite  and  does  not  take  title,  and  hence  differs  from  a  statutory 
receiver,  who  is  practically  an  assignee.^  The  appointment  of  a  receiver 
operates  the  same  as  an  injunction  against  the  officers  taking  further 
action,  and  hence  any  conveyance  or  transfer  by  them  thereafter  is 
invalid.^  A  purchaser  of  merchandise  from  a  corporation  who  pays 
the  manager  therefor  after  a  receiver  has  been  appointed,  and  the  man- 
ager embezzles  it,  is  not  protected  even  though  he  did  not  know  a  re- 
ceiver had  been  appointed.^ 


*  Connecticut,  etc.  Co.  v.  Rockbridge 
Co.,  73  Fed.  Rep.  709  (1895). 

2  Horn  V.  Pere  Marquette  R.  R.,  151 
Fed.  Rep.  626  (1907).  The  title  of  a 
receiver  to  corporate  funds  on  deposit 
attaches  on  his  appointment  and  pre- 
vents a  bank  applying  it  on  notes, 
which  by  their  terms  are  to  become 
due  on  insolvency.  Eastern,  etc.  Co. 
V.  Eastern,  etc.  Co.,  146  Fed.  Rep.  761 
(1906);  aff'd,  151  Fed.  Rep.  764. 
The  title  of  a  receiver,  on  his  appoint- 
ment, dates  back  to  the  time  of  grant- 
ing the  order.  East  Tennessee,  etc. 
R.  R.  V.  Atlanta,  etc.  R.  R.,  49  Fed. 
Rep.  608  (1892).  See  also  Re  Schuy- 
ler's, etc.  Co.,  136  N.  Y.  169  (1892) ; 
rev'd,  154  U.  S.  256.  A  receiver's 
title  does  not  date  back  to  the 
signature  of  the  order  so  as  to  affect 
rights  accruing  between  the  signing 
and  the  entry  of  the  order.  Wilco.x 
V.  National,  etc.  Bank,  67  N.  Y.  App. 
Div.  466  (1902).  The  rents  accruing 
between  the  time  of  the  notice  of 
motion  for  a  receiver  and  the  entry 
of  the  order  appointing  the  receiver 
belong    to    the    mortgagee.      Preston 


V.  Tumbridge,  etc.  Ltd.,   [1903]  2  Ch. 
323. 

'  See  §  870,  infra.  A  receiver's  title 
vests  from  the  date  of  the  original 
order  appointing  him  and  is  superior 
to  that  of  a  subsequent  execution. 
Ardmore  Nat.  Bank  v.  Briggs,  etc. 
Co.,  20  Okla.  427  (1908). 

■*  Hence  the  fact  that  a  common-law 
receiver  continues  to  occupy  leased 
premises  does  not  render  him  liable 
as  assignee  of  the  term  upon  the 
covenant  to  pay  rent.  He  may  be 
liable  for  the  time  he  actually  occii- 
pies  the  premises,  but  such  liability 
can  be  enforced  only  in  that  suit. 
Stokes  V.  Hoffman  House,  167  N.  Y.  554 
(1901).  A  "chancery  receiver"  takes  N 
no  title  to  the  property  nor  affect  any 
lien.  Pennsylvania  Steel  Co.  v.  New 
YorkCityRy.,198Fed.  Rep. 721  (1912). 

^Linville  v.  Hadden,  88  Md.  594 
(1898).  After  a  receiver  has  been 
appointed  the  oflBcers  have  no  power 
to  transfer  the  assets.  Brynjolfson  v. 
Osthus,  12  N.  Dak.  42  (1903). 

6  Buchanan  v.  Hicks,  98  Ark.  370, 
(1911). 
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In  regard  to  real  estate,  the  receiver  does  not  take  title  by  the  mere 
fact  of  his  appointment.  Until  the  insolvent  corporation  actually 
makes  a  deed  of  its  real  estate  to  the  receiver,  the  title  of  the  receiver 
thereto  is  good  only  in  equity.^  Such  also  is  the  rule  in  regard  to 
patent-rights.  An  assignment  is  necessary.^  As  to  personal  property 
the  appointment  does  not  in  itself  convey  title  to  personalty  or  choses 
in  action  located  out  of  the  state.^  In  appointing  a  receiver  the  court 
may  withhold  from  him  certain  assets  upon  which  there  are  mortgages 


'  Unless  the  statute  provides  other- 
wise, as  it  does  in  New  York,  the  real 
estate  of  the  corporation  is  not  vested 
in  the  receiver  except  by  an  actual 
conveyance  from  the  corporation  to 
him.  St.  Louis,  etc.  Co.  v.  Sandoval, 
etc.  Co.,  Ill  111.  32  (1884).  A  levy  of 
execution  prior  to  the  filing  of  the  bill 
through  which  the  receiver  is  ap- 
pointed takes  precedence  of  course 
over  the  receiver.  Chautauque,  etc. 
Bank  v.  Risley,  19  N.  Y.  369  (1859). 
Unless  a  deed  of  the  real  estate  is 
made  to  the  receiver,  a  purchaser 
from  him  has  no  title  and  cannot 
maintain  a  suit  for  partition.  Scott 
V.  Elmore,  10  Hun,  68  (1877).  A 
statute  may  of  course  provide  that 
title  shall  vest  without  a  deed.  Re 
Attorney-General  v.  Atlantic,  etc.  Ins. 
Co.,  100  X.  Y.  279  (1885),  wliere  the 
statute  applied  to  receivers  of  insur- 
ance companie.s.  A  receiver  to  whom 
the  property  has  been  assigned  takes 
precedence  over  a  subsequent  judg- 
ment and  levy  all  in  the  same  state. 
Swift's,  etc.  Works  v.  Johnson,  26  Fed. 
Rep.  828  (1886).  The  judgment  lien 
of  a  party  dates  from  its  entry  and 
not  from  the  time  when  a  verdict 
was  rendered.  Jennings  v.  Philadel- 
phia, etc.  R.  R.,  23  Fed.  Rep.  569 
(1884).  Title  vests  in  the  receiver 
under  the  New  York  statute  upon  his 
appointment.  Upon  filing  his  bond  the 
title  relates  back,  although  he  does 
not  at  once  take  possession.  See  also, 
on  this  subject,  Re  Schuyler^s,  etc. 
Co.,  64  Hun,  384  (1892);  aflf'd,  136 
N.  Y.  169  ;  rev'd  on  another  point,  154 
U.  S.  256.  Under  the  New  York  stat- 
ute the  title  to  corporate  property 
does  not  pass  to  the  temporary  re- 
ceiver, but  does  pass  to  the  permanent 
receiver.     IVIutual  Brewing  Co.  v.  New 


York,  etc.  Ferry  Co.,  16  N.  Y.  App. 
Div.  149  (1897).  Where  the  receiver 
does  not  take  actual  possession,  but 
merely  collects  rental,  it  is  held  in 
Mississippi  that  the  mortgagor  com- 
pany may  eonvej'  the  property  and 
give  good  title.  Mississippi  Valley 
Co.  V.  Chicago,  etc.  R.  R.,  58  Miss. 
896  (1881).  In  Maryland,  by  statute, 
a  receiver  is  vested  with  title  only 
from  the  time  of  qualification,  hence 
an  execution  issued  after  a  judgment 
creditor's  bill  was  filed,  but  before  the 
receiver  was  appointed,  has  priority 
over  the  receivership.  Prentiss,  etc. 
Co.  V.  Whitman,  etc.  Co.,  88  Md.  240 
(1898).  A  judgment  obtained  after  a 
receiver  is  appointed  is  not  a  hen 
upon  the  real  estate.  Savings  &  T. 
Co.  etc.  V.  Bear  Valley,  etc.  Co.,  93 
Fed.  Rep.  339  (1899) ;  Mercantile 
Trust  Co.  V.  Southern,  etc.  Co.,  86  Fed. 
Rep.  711  (1898).  Where  a  decree  of 
dissolution  of  a  corporation  pro\'ides 
that  the  title  to  the  property  shall  vest 
in  the  receiver,  and  subsequently  the 
corporation  deeds  it  to  him,  his  title  is 
good  even  as  to  real  estate  outside  of 
the  state.  Sayre  v.  Sage,  47  Colo.  559 
(1910).  In  the  case  Joy  v.  Midland, 
etc.  Bank,  133  N.  W.  Rep.  276  (S.  Dak. 
1911)  the  court  left  undecided  whether 
the  title  to  land  owned  by  a  foreign 
corporation  passed  to  a  receiver  of  the 
latter. 

2  See  §  870,  infra. 

3  Booth  V.  Clark,  17  How.  322 
(1854).  The  appointment  bj'  a  Con- 
necticut court  of  a  receiver  of  a  Con- 
necticut corporation  does  not  pass 
title  to  him  of  assets  in  New  York 
as  against  New  York  creditors  of  such 
corporation.  Hammond  v.  National, 
etc.  Assoc,  58  N.  Y.  App.  Div.  453 
(1901). 
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which  are  about  to  be  enforced  under  the  power  of  sale.^  An  attach- 
ment has  priority  over  a  subsequent  receivership.^  Where  the  order 
appointing  the  receiver  does  not  contemplate  a  distribution  of  the  assets, 
a  general  creditor  may  obtain  a  judgment  and  a  lien  upon  the  prop- 
erty, even  though  the  receiver  is  in  possession.^  A  receiver  appointed 
in  behalf  of  a  mortgagee  cannot  legally  take  possession  of  corporate 
property  which  is  not  covered  by  the  mortgage.'*  The  question  of  a 
conflict  of  jurisdiction  between  the  federal  and  state  courts  is  considered 
elsewhere.^ 

B.     SUITS    AND    CLAIMS   BY   AND    AGAINST   RECEIVERS. 

§  867.  The  receiver  should  obtain  the  leave  of  his  court  before 
bringing  a  suit.  —  This  is  the  established  rule.  It  is  no  defense  to 
his  suit  that  he  has  not  obtained  this  leave  of  court,  but  he  will  be 
personally  liable  for  costs  if  he  brings  the  action  without  leave  of  court 
and  is  beaten.^  Power  given  to  a  receiver  to  demand  and  receive  ac- 
counts does  not  authorize  him  to  sue.^ 


1  Weihl  V.  Atlanta,  etc.  Co.,  89  Ga. 
297  (1892). 

2  Bennett  v.  Complete,  etc.  Co.,  8 
N.  Y.  App.  Div.  301  (1896) ;  Walling  v. 
Miller,  108  N.  Y.  173  (1888).  Where 
a  judgment  and  execution  would  have 
been  obtained  prior  to  the  receiver- 
ship but  for  fraud  in  interposing  a 
demurrer,  a  lien  prior  to  the  receiver- 
ship will  be  given.  Re  Lewis,  etc.  Co., 
89  Hun,  208  (1895).  Even  though  a 
judgment  is  a  lien  on  property  at  the 
time  the  receiver  takes  possession,  yet 
the  court  will  not  allow  the  sheriff  to 
sell.  Wheeler  v.  Walton,  etc.  Co.,  65 
Fed.  Rep.  720  (1895).  See  also  §  870, 
infra.  A  sale  by  the  sheriff  on  an 
execution  is  not  good  if  made  after  a 
receiver  has  been  appointed.  The  sale 
should  be  by  the  receiver.  Ellis  v. 
Vernon,  etc.  Co.,  86  Tex.  109  (1893). 
An  attachment  precedes  a  subsequent 
receiver's  rights.  Re  West  Cumber- 
land, etc.  Co.,  [1893]  1  Ch.  713.  A 
receiver  cannot  take  the  property 
from  the  sheriff,  who  holds  it  under 
an  attachment.  State  v.  Chehalis  Su- 
perior Court,  9  Wash.  210  (1894). 

'  Moore  v.  Southern,  etc.  Co.,  83  Fed. 
Rep.  399  (1896). 

*  Alabama  Nat.  Bank  v.  Mary  Lee, 
etc.  Co.,   108  Ala.  288  (1896).     Even 


though  the  order  appointing  the  re- 
ceiver in  a  foreclosure  suit  directs 
him  to  take  possession  of  all  the 
property  of  the  corporation,  yet  it  will 
be  construed  as  not  covering  property 
not  covered  by  the  mortgage.  Central 
T.  Co.  V.  Worcester,  etc.  Co.,  114  Fed. 
Rep.  659  (1902).  A  receiver  appointed 
in  connection  with  the  foreclosure  of 
a  mortgage  cannot  be  given  power  to 
take  property  not  covered  by  the  mort- 
gage. Piatt  V.  N.  Y.  etc.  R.  R.,  63 
N.  Y.  App.  Div.  401  (1901) ;  rev'd  on 
another  point  in  170  N.  Y.  451.  A  de- 
fect in  the  description  of  personal 
property  mortgaged  is  not  cured  by  a 
receiver  taking  possession  under  the 
mortgage  prior  to  other  liens  being 
obtained  upon  the  property.  Central 
Trust  Co.  etc.  v.  Worcester,  etc.  Co., 
93  Fed.  Rep.  712  (1899). 

^  See  §  839,  supra. 

^  A  receiver  will  be  charged  person- 
ally with  costs  where^  he  brings  a  suit 
as  receiver  without  leave  of  the  court 
and  for  his  personal  advantage  and 
the  transaction  was  not  in  good  faith, 
Chapin  v.  Thompson,  4  Hun,  779 
(1875).  A  receiver  has  no  power  to 
sue  to  recover  personal  property 
which  he  has  never  had  in  his  posses- 
sion, unless  he  first  obtains  an  order 


^  Hubert  v.  City  of  New  Orleans,  130  Fed.  Rep.  21  (1904). 
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§  868.  When  may  a  receiver  sue  in  other  courts  of  the  state  or  of 
other  states,  or  in  the  federal  courts  f  —  Although  it  is  customary 
for  the  receiver  to  bring  his  suits  in  the  court  which  appointed  him, 
where  that  court  has  jurisdiction,  yet  it  is  allowable  for  him  to  sue  in 
other  courts  of  the  state.  There  is  more  difficulty,  however,  in  deter- 
mining whether  the  receiver  may  sue  in  the  courts  of  another  state. 
He  can  do  so  only  by  the  comity  of  states.  As  receiver  he  has  no  ab- 
solute right  to  do  so.  Generally,  however,  a  foreign  receiver  is  al- 
lowed to  carry  on  litigation  if  the  interests  of  resident  creditors  are 
not  injured,  and  if  justice  will  be  promoted  by  sustaining  his   suit.^ 


of  the  court  authorizing  such  suit. 
Bishop  V.  McKillican,  124  Cal.  321 
(1899).  A  receiver  must  obtain  spe- 
cial permission  from  the  court  before 
commencing  suit  against  directors  for 


Hun,  499  (1895).  A  suit  by  a  re- 
ceiver is  demurrable  unless  he  shows 
that  the  court  authorized  the  suit. 
Rhodes  v.  Hilligoss,  16  Ind.  App.  478 
(1896).     A    receiver    need  not    allege 


negligence  and  against  stockholders  to  that  he  was  authorized  to  commence 

hold    them   liable   on   stock   issued   in  the    suit.     Compton    v.    Sehwabaeher, 

payment   for   property   at   an   alleged  etc.    Co.,    15    Wash.    306    (1896).    At 

overvaluation.      Simmons    v.    Taylor,  common   law   the    time   and    place   of 

106    Tenn.    729    (1901).     A    receiver  appointment  and  the  filing  of  the  bond 

must  allege  and  prove  authority  from  must  be  alleged.     Gillet  v.  Fairchild, 

the  court  to  institute  and  prosecute  the  4  Denio,  80  (1847).     Where  a  receiver 

suit.     Darner    v.    Gatewood,    2    Neb.  fails  to  allege  that  his  suit  to  collect 

Unof.  561  (1902).     The  general  statutes  subscriptions   was   authorized   by   the 

of  the  state  sometimes  authorize  the  court  his  action  will  fail.     Gainey  v. 

receiver   to   bring   suits,   and   in   that  Gilson,  149  Ind.  58  (1897).     Demurrer 


lies  to  a  complaint  against  a  receiver 
which  does  not  allege  that  the  court 
has  allowed  the  suit  to  be  brought, 
unless  it  is  alleged  that  the  receiver 
is  a  federal  receiver.     Pierce  v.  Jones, 

See   also 


case  it  is  not  necessary  for  him  to  ob 
tain  leave  from  the  court.     Hayes  v. 
Brotzman,  46  Md.  519  (1877).     In  this 
case,  however,  the  decree  had  author- 
ized  the  receiver   to   bring  suits.     In 

Georgia  it  has  been  held,  where  the  re-  24   Ind.    App.    286    (1900) 

ceiver  sued  to  recover  box-cars,   that  §  870,  infra. 

the  defendant  under  the  general  issue  ^  A  foreign  receiver  will  be  allowed 
might  compel  the  receiver  to  prove  his  to  sue  where  he  shows  that  all  cor- 
authority  to  sue,  and  that,  where  the  porate  debts  have  been  paid,  and  that 
court  had  not  expressly  authorized  no  domestic  creditors  can  be  injured, 
him  to  sue,  his  suit  failed.  Screven  Rogers  v.  Riley,  SO  Fed.  Rep.  759 
V.  Clark,  48  Ga.  41  (1872).  See  also  (1896).  In  Iowa  the  court  will  per- 
High,  Receivers,  §  208.  In  New  York  mit  a  receiver  appointed  by  the  federal 
by  the  rules  of  court  (77  and  78),  a  court  in  Iowa  to  bring  suit  in  the  state 
receiver  has  power  to  commence  a  court.  Hollister  v.  Vermont,  etc. 
suit  without  a  special  authorization  Co.,  141  Iowa,  160  (1909).  A  foreign 
by  the  court,  and,  having  such  general  receiver  of  a  foreign  corporation  can- 
power  to  sue,  he  may  select  his  tri-  not  sue  in  Iowa  to  enforce  a  contract 
bunal.  Rockwell  v.  ISIerwin,  45  N.  Y.  between  such  corporation  and  a  citizen 
166  (1871).  As  to  the  old  rule,  see  of  Iowa.  Barker  v.  Lamb,  99  Iowa, 
Merritt  v.  Lyon,  16  Wend.  405  (1836) ;  265  (1896).  A  receiver  appointed  in 
Foster  v.  Townshend,  68  N.  Y.  203  Mexico  of  a  railroad  in  Mexico  owned 
(1877).  A  receiver  need  not  give  by  a  New  York  corporation  may 
security  under  the  New  York  statute,  replevy  in  Missouri  a  private  oar 
unless  his  action  is  palpably  heedless  which  belongs  to  such  railroad.  Rob- 
or  in  bad  faith.     Hale  v.  Mason,    86  ertson  v.  Staed,   135  Mo.  135  (1896). 
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A  receiver  of  a  Massachusetts  corporation  appointed  by  the   United 
States  court  in  Massachusetts  may  bring  suit  in  the  New  Jersey  courts 

A  Maryland  receiver  cannot  sue  in 
Delaware  a  Delaware  creditor  of  the 
corporation.  Stockbridge  v.  Beekwith, 
6  Del.  Ch.  72  (1887).  A  foreign  re- 
ceiver may  sue  to  collect  and  protect 
assets  when  he  alleges  that  the  cor- 
porate officers  neglect  or  refuse  to  do 
so.  Rogers  v.  Haines,  103  Ala.  198 
(1894).  A  foreign  receiver  cannot 
bring  suit  unless  he  shows  that  he  is 
authorized  so  to  do  by  the  order 
of  his  appointment  or  by  the  statutes 
of  the  state  wherein  he  is  appointed. 
Swing  V.  White  River  Lumber  Co.,  91 
Wis.  517  (1895).  A  foreign  receiver 
may  maintain  a  suit  where  there  are 
no  domestic  creditors  whose  rights  are 
to  be  protected.  Comstock  v.  Fred- 
erickson,  51  Minn.  350  (1892). 

Inasmuch  as  the  statutes  of  the 
state  of  Washingt43n  authorize  a  re- 
ceiver of  an  insolvent  bank  to  enforce 
a  stockholder's  statutory  liability, 
such  receiver  may  maintain  such  a 
suit  in  Massachusetts  against  a  Mas- 
sachusetts stockholder  in  such  bank. 
Howarth  v.  Lombard,  175  Mass.  570 
(1900).  Cf.  §  218,  supra.  Where  by 
statute  upon  dissolution  the  directors 
are  made  trustees  to  -wand  up  the 
affairs  of  the  company,  they  may 
maintain  a  suit  in  another  state,  inas- 
much as  they  are  not  receivers,  but 
are  successors  of  the  corporation. 
Root  V.  Sweeney,  12  S.  Dak.  43  (1899). 
By  comity  a  foreign  receiver  can 
maintain  a  suit  to  foreclose  a  mort- 
gage which  was  assigned  to  him.  Hale 
V.  Harris,  112  Iowa,  372  (1900). 
Where  the  trustee  becomes  insolvent 
and  the  court  appoints  a  new  trustee, 
such  trustee  may  bring  suit  in  an- 
other state  to  foreclose  the  mortgage. 
Iowa,  etc.  Co.  v.  Hoag,  132  Cal.  627 
(1901).  A  receiver  appointed  in  one 
state  may  sue  a  stockholder  in  an- 
other state  on  an  unpaid  subscrip- 
tion. Fish  V.  Smith,  73  Conn.  377 
(1900).  A  receiver  appointed  in 
Washington  of  an  insolvent  state 
bank  in  that  state  may  bring  suit 
in  the  New  York  courts  to  enforce  the 
statutory  liability  of  a  New  York 
stockholder  in   such  bank,  it    appear- 


ing that  no  New  York  creditor  of 
such  bank  will  be  prejudiced  thereby. 
Howarth  v.  Angle,  39  N.  Y.  App.  Div. 
151  (1899).  A  foreign  receiver  will 
not  be  allowed  to  sue  in  the  state 
where  his  claim  conflicts  with  the 
rights  of  resident  creditors.  Ward  v. 
Pacific,  etc.  Co.,  135  Cal.  235  (1901). 
A  foreign  receiver  may  sue  for  the  price 
of  goods  sold  and  delivered  by  him. 
Interstate,  etc.  Co.  v.  Dierks,  etc.  Co., 
133  Mo.  App.  35  (1908).  A  receiver 
appointed  by  a  court  in  Iowa  of  the 
assets  of  an  insolvent  Iowa  corporation 
cannot  maintain  a  suit  in  the  federal 
court  in  Pennsylvania  to  enforce  the 
liability  of  a  Pennsjdvania  stockholder 
in  such  Iowa  corporation,  especially 
where  the  assessment  was  fixed  by  an 
Iowa  court  in  a  suit  in  which  the  Penn- 
sylvania stockholder  was  not  a  party 
and  did  not  appear  and  could  not  have 
been  made  to  appear.  Wigton  v.  Bos- 
ler,  102  Fed.  Rep.  70  (1900).  A  re- 
ceiver may  bring  suit  in  his  own 
name,  even  though  he  is  a  resident 
ancillary  receiver  of  a  foreign  cor- 
poration. Evans  v.  Pease,  21  R.  I. 
187  (1899).  A  Maine  receiver  of  a 
Maine  corporation  may  bring  suit  in 
another  state  to  recover  land  where  no 
rights  of  resident  creditors  of  such 
state  intervene.  Small  v.  Smith,  14 
S.  Dak.  621  (1901).  While  not  a  matter 
of  right,  yet  a  receiver  by  comity  is 
generally  allowed  to  bring  suits  out- 
side of  the  jurisdiction  of  the  court 
which  appointed  him.  Lewis  v.  Amer- 
ican, etc.  Co.,  119  Fed.  Rep.  391  (1902). 
A  foreign  receiver  may  maintain  a  suit 
to  collect  a  debt  due  from  a  resident. 
Hallam  v.  Ashford,  70  S.  W.  Rep.  197, 
(Ky.  1902).     See  209  N.  Y.  174. 

On  the  ground  of  comity  a  foreign 
receiver  may  bring  an  action  in  the 
corporate  name  to  collect  a  note  due 
from  a  citizen  of  the  state.  Winans  v. 
Gibbs,  etc.  Mfg.  Co.,  48  Kan.  777 
(1892).  A  foreign  receiver  filing  a 
bill  to  enjoin  resident  creditors  from 
enforcing  their  claims  cannot  obtain 
a  preliminary  injunction  on  the 
ground  that  such  claims  are  fraud- 
ulent.    Rogers  v.  Haines,  96  Ala.  586 
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to  enforce  a  contract  of  the  corporation,  the  United  States  court  hav- 
ing authorized  the  suit,  and  all  the  property  of  the  corporation  having 
been  delivered  to  the  receiver.^  A  foreign  receiver  of  a  foreign  corpora- 
tion may  take  an  appeal  in  the  name  of  the  receiver  when  authorized 
by  the  court  appointing  him.-  A  foreign  receiver  of  a  foreign  corpora- 
tion cannot  file  a  bill  in  a  New  York  court  for  the  appointment  of  a 
receiver  of  the  property  in  New  York  state.^ 


(1892).     A  foreign  receiver  may  fore- 
close   a    mortgage    where    corporate 
creditors  do  not  object.     Boulware  v. 
Davis,  90  Ala.  207  (1890).     A  receiver 
appointed  in  Kentucky  of  a  Kentucky 
railroad    in    a    foreclosure    suit    may 
bring  suit  in  Ohio  to  recover  posses- 
sion   of    rolling-stock    which    was    at- 
tached in  Ohio   during  the  pendency 
of   the  application   for  a  receiver,  the 
rolling-stock     being     subject     to     the 
mortgage,    and    the   mortgaged   prop- 
erty being  insufficient  to  pay  the  mort- 
gage debt.     Bank  v.  McLeod,  38  Ohio 
St.  174  (1882).     A  receiver  of  a  New 
York  savings  bank  appointed  in  New 
York  may  bring  suit  at  law  in  New 
Jersey   to   recover   debts   due   to   the 
bank.     This  is  allowed  on  the  theory 
that   the   receiver  has   practically   an 
assignment  of  the  bank's  claims.     No 
citizens  of  New  Jersey  intervened  as 
creditors  in  this  suit.     Hurd  v.  EUza- 
beth,   41   N.   J.   L.    1    (1879).     A  re- 
ceiver  appointed   in   New    York   was 
allowed  to  file  and  prove  a  claim  in 
the  federal  bankruptcy  court  against 
the   bankrupt,   in   the   ease   Ex   parte 
Norwood,  3  Biss.  504   (1873);    s.   c, 
18    Fed.    Cas.    452.     In    Patterson   v. 
Lynde,  112  111.  196  (1884),  the  court 
in  a   dictum   said   that   a  receiver   of 
an    Oregon    corporation   appointed    in 
Oregon    would    be    allowed    to    bring 
suit  in  Illinois  to   collect  the  unpaid 
subscriptions  of  stockholders  residing 
in   Illinois,   where  there  are  no  cred- 
itors   of    the    corporation    residing    in 
Illinois.     Concerning      the      question 
whether  a  receiver  appointed  in  one 
state   may   sue   in   the   courts   of   an- 
other state  or  reach  property  in  other 
states,   see   notes   to   Cagill   v.   Wool- 
bridge,    5   Cent.    L.   J.   6    (1876).      A 
receiver     may    sue    in    other     states. 
Metzner  v.  Bauer,  98  Ind.  425  (1884). 
In  the   old   case   Booth   v.    Clark,    17 


How.  322  (1854),  the  court  said,  how- 
ever, "ovu"  industry  has  been  tasked 
unsuccessfully  to  find  a  case  in  which 
a  receiver  has  been  permitted  to  sue 
in  a  foreign  jurisdiction  for  the  prop- 
erty of  the  debtor."  A  trustee  of  a 
corporation  appointed  by  a  court  can- 
not sue  in  the  courts  of  another  state. 
Ayres  v.  Siebel,  82  Iowa,  347  (1891). 
Mr.  Justice  Miller  said  in  Chandler 
V.  Siddle,  3  Dill.  477  (1874) ;  s.  c,  5 
Fed.  Cas.  459  :  "It  is,  perhaps,  true 
that,  where  duly  appointed  and  au- 
thorized, a  receiver  may,  ordinarily, 
sue  in  another  state.  This  power, 
when  it  exists,  arises  from  comity, 
in  the  absence  of  special  statute  regu- 
lations, and  it  is,  in  general,  sub- 
ordinate to  the  right  of  local  creditors 
as  respects  property  within  the  juris- 
diction where  such  a  suit  is  brought." 
In  Farmers',  etc.  Ins.  Co.  v.  Needles, 
52  Mo.  17  (1873),  the  court  held  that 
an  Illinois  receiver  of  an  Illinois  cor- 
poration could  not  bring  suit  in  Mis- 
souri on  a  note  given  by  a  Missourian 
to  the  corporation  unless  the  note 
has  been  actually  assigned  to  the  re- 
ceiver; and  the  fact  that  he  has  pos- 
session of  it  is  not  enough. 

1  Edwards  v.  National,  etc.  Assoc, 
68  Atl.  Rep.  800  (N.  J.  1908). 

'  Eau  Claire  Canning  Co.  v.  West- 
ern Brokerage  Co.,  213  lU.  561  (1905). 
3  Mabon  v.  Ongley,  etc.  Co.,  156 
N.  Y.  196  (1898),  rev'g  24  N.  Y.  App. 
Div.  41.  Receivers  appointed  by  the 
federal  court  in  Delaware  with  no 
title  to  the  assets  excepting  by  their 
appointment,  cannot  maintain  a  suit  in 
the  federal  court  in  Illinois,  either  in 
their  own  name  or  in  the  name  of  the 
corporation,  to  be  appointed  receivers 
in  Illinois  also  and  to  obtain  the  cor- 
porate books,  papers,  etc.  Fairview, 
etc.  Co.  V.  Uh-ich,  192  Fed.  Rep.  894 
(1911). 
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A  Virginia  receiver  of  a  Virginia  corporation  may  sue  in  Maryland 
in  the  name  of  the  corporation  to  collect  unpaid  subscriptions  of  Mary- 
land stockholders,  it  appearing  that  no  harm  is  thereby  done  to  Mary- 
land creditors.^  A  foreign  receiver  may  maintain  an  action  in  New 
York  state  to  collect  an  assessment.'  But  a  Nebraska  receiver  of  a 
Colorado  corporation  cannot  maintain  a  suit  in  Colorado  to  collect 
unpaid  subscriptions.^  A  receiver  appointed  not  under  a  statutory 
power,  but  under  the  general  jurisdiction  of  the  court  of  equity,  cannot 
maintain  a  suit  in  another  state  to  enforce  the  statutory  liability  of 
stockholders,  especially  where  in  such  other  state  receivers  have  no  such 
power.^  The  right  of  a  receiver  to  bring  suit  in  a  foreign  jurisdiction 
to  hold  a  stockholder  liable  for  stock  and  bonds  illegally  issued  is  limited. 
The  supreme  court  of  the  United  States  has  held  that  unless  the  title 
to  the  property  is  vested  in  a  receiver,  he  cannot  sue  in  courts  of  a  for- 
eign jurisdiction,  upon  the  order  of  the  court  appointing  him,  to  recover 
property.  Neither  can  he  bring  suit  in  the  name  of  the  corporation, 
where,  if  he  succeeds,  the  property  would  be  turned  over  to  him  as  re- 
ceiver. His  right  to  sue  in  a  foreign  jurisdiction  is  not  recognized  on 
the  principle  of  comity,  because  every  court  is  entitled  to  appoint  its 
own  receiver  to  distribute  the  property  within  the  jurisdiction.^     A  re- 


1  Castleman  v.  Templeman,  87  Md. 
546  (1898). 

2  Stone  V.  Penn  Yan,  etc.  Ry.,  197 
N.  Y.  279  (1910). 

3  McGague  r.  Dodge,  50  Colo.  205 
(1911).  A  Nebraska  receiver  of  a 
Nebraska  corporation  Avill  not  be 
allowed  to  bring  suit  in  the  Iowa  courts 
to  enforce  the  subscription  liability  of 
citizens  of  Iowa  to  the  stock  of  a  Ne- 
braska corporation,  where  there  is  no 
equity  in  the  claim,  the  fact  being  that 
payment  for  the  stock  had  been  made 
by  notes,  and  afterwards  upon  a 
transfer  of  the  stock  these  notes  had 
been  canceled  and  notes  of  the  trans- 
feree taken  in  exchange  therefor. 
Wyman  v.  Eaton,  107  Iowa,  214 
(1899). 

^Hale  V.  Allison,  188  U.  S.  56 
(1903),  aff'g  106  Fed.  Rep.  258.  A 
receiver  cannot  bring  suit  in  another 
court  unless  title  has  been  vested  in 
him.  Edwards  v.  National,  etc.  Assoc, 
139  Fed.  Rep.  795  (1905).  A  receiver 
in  bankruptcy  has  no  power  outside 
of  his  district.  In  re  Benedict,  140 
Fed.  Rep.  55  (1905).  The  Wisconsin 
courts  will  not  allow  a  receiver  of  an 
insolvent    Minnesota    corporation    to 


bring  suit  in  Wisconsin  against  a 
citizen  of  Wisconsin  for  an  assessment 
of  the  stock  levied  by  the  Minnesota 
court  under  a  statute.  Converse  v. 
Hamilton,   136  Wis.  589  (1908). 

*  Great  Western,  etc.  Co.  v.  Harris, 
198  U.  S.  561  (1905).  A  receiver  ap- 
pointed by  a  state  court  cannot  main- 
tain a  suit  in  another  jurisdiction 
to  collect  unpaid  subscriptions,  even 
though  the  court  appointing  him  au- 
thorized such  suit.  Neither  can  he 
maintain  such  a  suit  in  the  name  of 
the  corporation.  The  rule  may  be 
otherwise  where  by  statute  or  other- 
wise title  was  vested  in  the  receiver. 
Great  Western,  etc.  Co.  v.  Harris,  128 
Fed.  Rep.  321  (1903).  An  ordinary 
receiver  of  an  insolvent  bank  has  no 
power  to  sue  in  another  jurisdiction 
to  enforce  a  liability  of  stockholders, 
Covell  V.  Fowler,  144  Fed.  Rep.  535 
(1906).  A  receiver  appointed  by  the 
United  States  court  in  Iowa  cannot 
bring  suit  in  the  United  States  court 
in  Colorado,  even  with  the  consent 
of  the  latter  court.  Fowler  v.  Os- 
good, 141  Fed.  Rep.  20  (1905).  An 
ancillary  receiver,  if  authorized  by 
the  court  so  to  do,  may  bring  suit  in 
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ceiver  of  a  national  bank  has  sufficient  title  to  the  property  to  maintain 
a  suit  at  law  in  his  own  name  in  the  state  courts.^  Before  a  receiver 
commences  suit  in  a  foreign  court  he  should  ask  the  permission  of  that 
court  to  institute  the  suit.-  In  regard  to  suits  in  the  federal  court,  a 
receiver  appointed  by  a  federal  court  may  bring  all  his  suits  in  that 
court  on  the  ground  of  their  being  ancillary  to  the  suit  in  which  he  was 
appointed,  and  a  federal  receiver  may  sue  in  the  federal  court  to  col- 
lect a  debt,  although  the  amount  is  less  than  two  thousand  dollars.^ 


the  name  of  the  corporation  to  collect 
assets.  Bay  State,  etc.  Co.  v.  Rogers, 
147  Fed.  Rep.  557  (1906).  See  also 
Person  v.  Leary,  126  N.  C.  504  (1900). 
A  receiver  who  is  a  successor  in  title  may 
sue  in  a  foreign  jiu-isdiction,  but  a  mere 
chancery  receiver  ha\'ing  no  title  to  the 
assets,  cannot ;  not  even  in  a  federal  court 
in  another  circuit.  Strout  v.  United, 
etc.  Co.,  195  Fed.  Rep.  313  (1912) .  Cf. 
142N.W.  Rep.315;  102 N.E.  Rep.  438. 
iFish  V.   Olin,   76  Vt.    120   (1903). 

2  Castleman  v.  Templeman,  87  Md. 
546  (1898). 

3  White  V.  Ewlng,  159  U.  S.  36 
(1895),  holding  also  that  by  consent 
many  such  claims  may  be  enforced 
by  one  suit  in  equity.  Where  the 
property  within  the  jurisdiction  is  in 
the  hands  of  a  receiver  appointed  by 
the  federal  court  he  may  as  ancillary 
to  such  suit  foreclose  a  mortgage  on 
property  within  such  jurisdiction  irre- 
spective of  citizenship  or  amount. 
Gunby  v.  Armstrong,  133  Fed.  Rep. 
417  (1904).  The  federal  court  has 
jurisdiction  over  subordinate  suits 
affecting  the  property  in  its  posses- 
sion, irrespective  of  the  citizenship  of 
the  parties.  Wabash  R.  R.  v.  Adel- 
bert  College,  208  U.  S.  38  (1908). 
Where  the  United  States  court  has 
held  that  the  unsecured  bonds  of  a 
railroad  issued  before  consolidation 
with  another  railroad  are  not  an 
equitable  lien  on  the  railroad  of  the 
former,  prior  in  right  to  mortgage 
bonds  issued  by  the  consolidated  road 
(Wabash,  etc.  Ry.  v.  Ham,  114  U.  S. 
587),  and  a  state  court  has  held  directly 
to  the  contrary  (Compton  v.  Wabash, 
etc.  Ry.,  45  Ohio  St.  592),  one  of  the 
holders  of  such  bonds  cannot  after  a 
foreclosure  in  the  United  States  court 
maintain  a  suit  in  the  state  court  to 


obtain  such  priority.  His  remedy  is 
in  the  United  States  court,  where  that 
court  reserved  jurisdiction  over  the 
property  for  the  protection  of  the  pur- 
chaser at  foreclosure  sale.  Wabash 
R.  R.  V.  Adelbert  College,  208  U.  S.  38 
(1908),  approving  Compton  v.  Jesup, 
68  Fed.  Rep.  263  (1895).  A  suit  by  a 
federal  receiver  to  collect  unpaid  sub- 
scriptions to  stock  may  be  in  the  federal 
court,  irrespective  of  citizenship  or  the 
amount  involved.  Brown  v.  AUebach, 
156  Fed.  Rep.  697  (1907),  dismissed 
for  want  of  jurisdiction  in  Fidelity 
Trust,  etc.  Co.  v.  Archer,  179  Fed.  Rep. 
32.  See  s.  c,  182  Fed.  Rep.  264. 
A  receiver  of  an  insolvent  national 
bank  may  sue  in  the  federal  *court 
irrespective  of  his  residence  or  the 
amount  involved.  Myers  v.  Het- 
tinger, 94  Fed.  Rep.  370  (1899).  All 
claims  by  or  against  a  federal  receiver 
may  be  adjudicated  by  the  federal 
courts.  Bowman  v.  Harris,  95  Fed. 
Rep.  917  (1899).  A  receiver  of  a 
national  bank  may  collect  assessments 
in  the  federal  court  even  though  the 
amount  is  less  than  two  thousand 
dollars.  Brown  v.  Smith,  88  Fed.  Rep. 
565  (1898).  A  receiver  appointed  by 
the  federal  court  cannot  bring  a  suit  of 
foreclosure  in  another  circuit  unless 
the  amount  involved  is  over  two  thou- 
sand dollars.  Sullivan  v.  Swain,  96 
Fed.  Rep.  259  (1899).  A  purchaser 
of  a  federal  receiver's  interest  cannot 
institute  suit  in  the  United  States 
court  on  the  ground  that  the  receiver 
had  been  interested.  Weaver  v.  Kelh', 
92  Fed.  Rep.  417  (1899).  A  receiver 
of  a  national  bank  suing  in  another 
state  may  be  compelled  to  give  security 
for  costs,  unless  the  suit  was  expressly 
directed  by  the  comptroller.  Piatt 
V.  Adriance,  90  Fed.  Rep.  772  (1898). 


(209) 
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Not  only  may  a  receiver  appointed  by  a  federal  court  bring  suit 
in  the  federal  court,  but  where  the  decree  of  the  circuit  court  is  final 
in  the  suit  in  which  the  receiver  was  appointed  the  decree  of  the  cir- 
cuit court  of  appeals  is  final  in  suits  brought  by  the  receiver.^  A  re- 
ceiver appointed  by  a  federal  court  cannot  by  reason  of  that  fact  alone 
appeal  from  the  supreme  court  of  a  state  to  the  supreme  court  of  the 
United  States.^  A  receiver  authorized  by  the  court  to  institute  suit 
in  any  court  may  bring  suit  in  the  federal  court.^  A  federal  court  has 
jurisdiction  of  a  suit  against  its  receiver,  "  inasmuch  as  the  judgments 
recovered  are  payable  from  the  property  or  funds  in  the  course  of  ad- 
ministration, and  the  actions  may  be  regarded  as  ancillary  in  the  sense 
of  subordination  to  such  administration."  *  The  right  of  a  federal 
receiver  to  remove  suits  to  the  federal  court  is  considered  elsewhere.^ 
If  the  receiver  was  appointed  by  a  state  court,  he  can  sue  in  the  federal 
court  only  when  the  necessary  diverse  citizenship  exists.®     The  federal 


A  federal  court  has  jurisdiction  of  a 
suit  by  an  ancillary  receiver  appointed 
by  it  to  enjoin  an  infringement  with 
a  trade-mark,  irrespective  of  citizen- 
ship of  the  parties.  Brookfield  v. 
Hecker,  118  Fed.  Rep.  942  (1902). 
The  federal  court  has  jurisdiction  of  a 
suit  brought  against  a  receiver  of  a 
national  bank  to  compel  him  to  recog- 
nize a  depositor's  claim,  even  though 
both  parties  are  citizens  of  the  same 
state.  Bartley  v.  Hay  den,  74  Fed. 
Rep.  913  (1896).  A  receiver  of  an 
insolvent  corporation  appointed  by  a 
federal  court  may  file  a  bill  in  the 
United  States  court  to  collect  unpaid 
subscriptions.  Bausman  v.  Denny,  73 
Fed.  Rep.  69  (1896),  rev'd  on  another 
point  in  79  Fed.  Rep.  172.  A  suit 
involving  the  acts  of  a  receiver 
appointed  by  the  federal  court  may  be 
brought  in  the  federal  court.  Keihl 
V.  South  Bend,  76  Fed.  Rep.  921 
(1896).     See  also  §  871,  infra. 

^  Pope  V.  Louisville,  etc.  Ry.,  173 
U.  S.  573  (1899). 

2  Bausman  v.  Dixon,  173  U.  S.  113 
(1899). 

3  James,  etc.  Co.  v.  Harris,  139  Fed. 
Rep.  105  (1905).  A  suit  by  stock- 
holders to  set  aside  an  alleged  fraud- 
ulent modification  of  a  corporate  con- 
tract, a  receiver  being  in  charge,  and 
the  court  having  allowed  the  stock- 
holders to  bring  such  suit,  should  be 
in  the  same  court.     Harper  v.  Print- 


ing,   etc.    Co.,     128    Fed.     Rep.    979 
(1904). 

*  Gableman  v.  Peoria,  etc.  Ry.,  179 
U.  S.  335  (1900) ;  Lanning  v.  Osborne, 
79  Fed.  Rep.  657  (1897).  An  action 
against  a  receiver  is,  it  seems,  merely 
ancillary  to  the  receivership,  and  the 
court  appointing  the  receiver  has 
jurisdiction.  Texas,  etc.  Ry.  v.  Cox, 
145  U.  S.  593  (1892).  A  receiver 
of  a  national  bank  may  be  sued  in  the 
federal  court.  McDonald  v.  State  of 
Nebraska,  101  Fed.  Rep.  171  (1900). 
A  receiver  of  a  national  bank  may  be 
sued  in  the  federal  court  on  a  con- 
tract made  by  him  in  sanding  up  the 
bank.  Gilbert  v.  McNulta,  96  Fed. 
Rep.  83  (1899).  But  the  federal 
courts  have  no  jurisdiction  of  a  suit 
against  a  national-bank  receiver 
appointed  by  the  comptroller  unless  the 
amount  involved  is  over  two  thousand 
dollars.  Smithson  v.  Hubbell,  81  Fed. 
Rep.  593  (1897). 

6  See  §  870,  infra. 

*  A  receiver  appointed  in  one  state 
upon  dissolution  may  bring  suit  in  the 
federal  court  in  another  state.  Avery 
V.  Boston,  etc.  Trust  Co.,  72  Fed.  Rep. 
700  (1896).  A  state  receiver  may  sue 
in  the  federal  court.  Phenix  Ins.  Co. 
V.  Schultz,  80  Fed.  Rep.  337  (1897). 
Where  a  citizen  of  New  York  is 
appointed  receiver  of  a  Texas  corpora- 
tion, he  may  bring  suit  in  the  federal 
courts    against    citizens    of    Texas   on 
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court  will  not  order  its  receiver  to  stop  his  suit  in  the  state  court,  even 
though  the  two  courts  take  a  different  view  of  the  law  on  the  subject 
involved.^  A  court  may  direct  its  receiver  to  discontinue  a  suit  he  is 
prosecuting  in  another  state.- 

§  869.  Suits  which  the  receiver  may  institute  —  Suits  to  obtain 
possession  of  the  property — Other  suits — Set-off  —  Compromises 
—  Proof  of  appointment  of  receiver  —  Appeals.  —  As  against  the 
company  whose  property  passes  to  a  receiver,  the  receiver  may  obtain 
possession  by  a  summary  order  of  the  court .^  So  also,  as  regards  any 
other  parties,  who  are  parties  to  the  suit,  the  court  has  power  to  sum- 
marily order  such  parties  to  turn  over  to  the  receiver  property  in  their 
possession,^  but  this  rule  is  so  harsh  that  now  the  court  will  compel  the 
receiver  to  sue  for  possession,  if  the  party  claiming  the  property  shows 


the  ground  of  diverse  citizenship. 
Gray  v.  Davis,  1  Woods,  420  (1871); 
8.  c,  10  Fed.  Cas.  1006.  Where  a  citi- 
zen of  Massachusetts  is  appointed 
receiver  of  an  Ohio  corporation  by  the 
federal  court  sitting  in  Ohio,  he  may, 
on  the  ground  of  diverse  citizenship 
and  also  on  the  ground  of  its  being 
an  ancillary  proceeding,  bring  suit  at 
law  in  the  federal  court  to  collect 
moneys  due  to  the  corporation.  Far- 
low  V.  Lea,  8  Fed.  Cas.  1017  (1877), 
citing  Davis  v.  Gray,  16  Wall.  203 
(1872).  A  receiver  in  a  state  court, 
after  obtaining  judgment  upon  a 
claim,  may  sue  thereon  in  a  federal 
court.  This  suit  is  then  as  a  judg- 
ment creditor,  and  not  as  receiver. 
Wilkinson  v.  Culver,  25  Fed.  Rep. 
639  (1885).  If  the  receiver  is  a  citi- 
zen of  another  state  he  may  remove 
the  case  to  the  federal  courts.  Brisen- 
den  V.  Chamberlain,  53  Fed.  Rep.  307 
(1892).  A  Minnesota  receiver  may 
sue  in  the  federal  court  in  Massachu- 
setts to  enforce  a  stockholder's  statu- 
tory liability  in  a  Minnesota  corpora- 
tion. Hale"^  V.  Tyler,  104  Fed.  Rep. 
757  (1900).  A  suit  instituted  in  the 
federal  court  by  a  state  receiver  can- 
not be  continued  by  his  successor,  the 
original  receiver  having  no  authority 
to  institute  the  suit  and  the  successor 
being  a  citizen  of  the  same  state  as 
the  defendant.  Hubert  v.  City  of  New 
Orleans,  130  Fed.  Rep.  21  (1904).  See 
also  §§  218,  223,  supra. 

1  Frees  ;;.  Shields,  etc.  Co.,  145  Fed. 
Rep.  1020  (1906). 


-  Guaranty,  etc.  Co.  v.  Edison,  etc. 
Co.,  128  N.  Y.  App.  Div.  591  (1908). 

2  If  the  treasurer  of  a  manufactur- 
ing company  refuses  to  turn  over  to 
the  receiver  the  funds  in  his  hands, 
he  is  guilty  of  contempt  of  court. 
Edrington  v.  Pridham,  65  Tex.  612 
(1886).  The  court  may  commit  the 
president  for  contempt  for  not  turn- 
ing over  the  property  to  the  receiver. 
Tolleson  v.  People's  Sav.  Bank,  85  Ga. 
171  (1890).  A  bankruptcy  court  may 
order  the  president  of  a  company 
which  has  gone  into  bankruptcy,  to 
turn  over  property,  even  though  he 
claims  it  belongs  to  him.  Re  Koplin, 
179  Fed.  Rep.  1013  (1910).  In  order 
to  put  a  party  in  contempt  for  not 
delivering  property  to  a  receiver,  a 
personal  demand  by  the  receiver  must 
be  shown.  McComb  v.  Weaver,  11 
Hun,  271  (1877).  A  tenant  may  be 
ordered  to  pay  the  rents  to  the  receiver. 
Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565 
(1841).  But  if  he  has  defenses  the 
court  will  not  summarily  order  him  to 
pay. 

^  Parker  v.  Browning,  8  Paige,  388 
(1840).  Where  the  receiver  obtains 
an  order  to  show  cause  why  the  pos- 
session of  real  estate  should  not  be 
surrendered  up  to  him,  and  the  par- 
ties do  not  object  to  the  form  of  the 
proceeding,  and  the  party  and  the 
land  are  within  the  jurisdiction,  and 
the  party  sets  up  a  right  to  the  prem- 
ises and  submits  to  an  adjudication, 
he  waives  any  objection  to  the  form 
of   proceedings.     Ex    parte   Davidson, 
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that  there  are  questions  of  fact  and  law  involved  which  should  not  be 
disposed  of  by  affidavits  and  motion. 

Where  the  receiver  claims  property  which  is  in  the  hands  of  per- 
sons who  are  not  parties  to  the  suit  in  which  the  receiver  is  appointed, 
then  the  receiver's  remedy  is  by  suit.^    His  remedy  in  such  cases  is  the 


57  Fed.  Rep.  883  (1893).  In  the  case 
Miles  V.  New,  etc.  Assoc,  95  Fed. 
Rep.  919  (1899),  the  court  held  that 
a  receiver  of  an  insolvent  corporation 
may,  by  a  summary  order,  compel  a 
party  holding  assets  of  such  insolvent 
corporation  as  trustee  for  its  creditors 
to  turn  over  to  the  receiver  such 
assets.  A  receiver  of  all  the  property 
of  an  insolvent  corporation  is  entitled 
to  the  proceeds  from  the  real  estate, 
even  though  it  is  not  specifically  men- 
tioned in  the  order  of  appointment. 
Cheney  v.  Maumee,  etc.  Co.,  64  Ohio 
St.  205  (1901).  Even  though  a  person 
holding  assets  of  an  insolvent  corpora- 
tion is  enjoined  by  a  state  court  from 
disposing  of  them,  yet  if  by  order  of 
the  federal  court  he  turns  them  over 
to  a  receiver  appointed  by  the  federal 
court,  he  is  protected.  Carter  v.  Dime 
Sav.  Bank,  61  Neb.  587  (1901).  A 
receiver  may  obtain  from  the  court  a 
peremptory  order  to  a  party  to  pay 
over  money  belonging  to  the  receiver, 
which  was  received  by  the  party  after 
the  receiver  was  appointed,  but  a  suit 
is  necessary  when  the  party  received 
the  money  before  the  receiver  was 
appointed.  Horn  v.  Pere  Marquette 
R    R.,  151  Fed.  Rep.  626  (1907). 

^  A  court  which  has  appointed  a 
receiver  has  no  power  to  order  a 
bank  to  pay  over  a  deposit  of  the 
insolvent  corporation  where  the  bank 
claims  an  offset  and  was  not  a  party 
to  the  proceedings  in  which  the 
receiver  was  appointed.  The  bank  is 
entitled  to  its  day  in  court.  Wheaton 
V.  Daily  Tel.  Co.,  124  Fed.  Rep.  61 
(1903).  Where  a  corporation  has 
never  been  in  possession  of  the  prop- 
erty and  the  party  having  possession 
is  not  a  party  to  the  proceedings,  the 
receiver  has  no  greater  right  to  take 
possession  than  an  individual,  claim- 
ing an  interest  in  the  property,  would 
have.  Kidder  v.  Beavers,  33  Wash. 
635  (1903).  To  get  possession  of 
property    from    the    insolvent    party 


the  receiver  proceeds  by  order,  but 
to  obtain  it  from  third  parties,  not 
parties  to  the  suit,  he  must  bring  an 
action.  Yeager  v.  Wallace,  44  Pa.  St. 
294  (1863).  A  receiver  cannot  have 
a  writ  of  assistance  against  a  person 
who  is  not  a  party  to  the  suit.  Comer 
V.  Felton,  61  Fed.  Rep.  731  (1894). 
Where  a  railroad  is  leased  and  then 
the  company  makes  a  mortgage,  a 
receiver  thereafter  appointed  cannot 
take  possession  of  the  road  as  against 
the  lessee,  the  latter's  rights  being 
prior  to  the  mortgage,  even  though 
the  lease  gives  the  net  earnings  of 
the  road  to  the  lessor.  Louisville, 
etc.  R.  R.  V.  Eakin,  100  Ky.  745 
(1897).  The  court  should  not  per- 
emptorily order  a  person  to  turn  over 
to  the  receiver  property  the  title  to 
which  may  be  in  the  former.  Wilt 
V.  Reed,  etc.  Co.,  187  Pa.  St.  424 
(1898).  A  receiver  cannot  by  a  sum- 
mary application  to  the  court  obtain 
possession  of  property  which  is  held 
by  a  person  upon  a  claim  of  title  in 
hostility  to  the  receiver,  where  such 
person  is  not  a  party  to  the  pro- 
ceedings in  which  the  receiver  was 
appointed.  Matter  of  Muehlfeld,  16 
N.  Y.  App.  Div.  401  (1897).  A  receiver 
cannot  obtain  possession  of  property 
by  order  of  the  court  as  against  par- 
ties who  have  possession  of  the  prop- 
erty and  claim  title  thereto,  and  are 
not  parties  to  the  suit  in  which  the 
receiver  was  appointed.  Musgrove  v. 
Gray,  123  Ala.  376  (1899).  Where 
receivers  are  appointed  by  the  fed- 
eral court  in  one  state,^he  holder  of 
bonds  guaranteed  by  the  insolvent  cor- 
poration cannot,  by  a  bill  filed  in  the 
federal  court  in  another  state,  compel 
the  receivers  to  bring  suit  to  collect 
certain  assets  which  it  is  alleged  the 
receivers  should  collect.  French  v. 
Union  Pac.  Ry.,  92  Fed.  Rep.  26 
(1899).  Where  a  mortgage  covers 
bonds  to  be  thereafter  delivered,  and 
instead    of    such   delivery    the    mort- 
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same  as  the  company's  would  have  been  if  no  receiver  had  been  ap- 
pointed. Moreover  a  receiver  cannot  maintain  a  bill  in  equity  to  enforce 
a  contract  made  by  him  where  a  similar  contract  by  an  individual  would 
have  to  be  enforced  at  law.^  He  cannot  file  a  bill  in  equity  to  obtain 
possession  of  real  estate  and  to  remove  a  cloud  from  the  title,  where  it 
is  clear  that  his  remedy  is  at  law.-  A  federal  receiver  cannot  collect 
a  debt  by  petition  to  the  court  when  the  cause  of  action  is  one  at  law.' 
The  receiver  cannot  by  petition  stop  a  competing  road  from  discriminat- 
ing against  him.^  But  receivers  may  obtain  from  the  court  an  injunc- 
tion against  illegal  competition  with  the  receivers'  property.^  A  re- 
ceiver appointed  by  a  federal  court  may  file  a  bill  in  that  court  to  enjoin 
a  confiscatory  two  cent  fare  law.^ 

A  receiver  may  institute  almost  any  suit  which  the  corporation 
itself  might  institute.  He  may  file  a  bill  to  ascertain  which  of  the 
bonds  secured  by  a  mortgage  are  valid  and  were  legally  issued,  and 
which  of  the  bonds  were  invalid  and  illegally  issued.^     He  may  sue  the 


gagor  deposits  the  bonds  as  security 
with  the  United  States  government 
and  then  makes  another  mortgage 
covering  such  bonds,  the  first  mort- 
gagee is  entitled  to  the  bonds  upon 
their  being  released  by  the  United 
States  government,  even  though  such 
bonds  are  delivered  under  the  second 
mortgage,  unless  the  bonds  or  the 
notes  secured  by  them  under  the  sec- 
ond mortgage  have  passed  into  bona 
fide  hands.  Central  T.  Co.  v.  West 
India,  etc.  Co.,  169  N.  Y.  314  (1901). 
A  person  who  is  not  a  party  to  the 
suit  is  not  guilty  of  contempt  for  fail- 
ure to  turn  over  to  the  receiver  prop- 
erty which  the  receiver  claims,  even 
though  the  court  has  made  an  order 
to  that  effect.  State  v.  Denham, 
30  Wash.  643  (1903).  A  bankruptcy 
court  may  order  an  officer  of  the  com- 
pany to  turn  over  its  goods  to  the 
trustee  in  bankruptcy.  Re  Brock- 
ton, etc.  Co.,  202  Fed.  Rep.  199 
(1913). 

1  Sewerage,  etc.  v.  Howard,  17.5 
Fed.  Rep.  555  (1909)  ;  Robinson  v. 
Mutual,  etc.  Ins.  Co.,  175  Fed.  Rep. 
629  (1909) ;  s.  c,  189  Fed.  Rep.  348. 

2  Harland  v.  Bankers',  etc.  Tel.  Co., 
32  Fed.  Rep.  305  (1887) ;  8.  c,  33  Fed. 
Rep.  199.  The  court  has  no  power, 
in  an  action  by  the  receiver  against 
a  debtor,  to  order  the  debtor  to  pay 
the    money  into    court.     Balestier    v. 


Metropolitan  Nat.  Bank,  43  Hun,  564 
(1887). 

3  Whelan    v.    Enterprise,  etc.    Co., 
164  Fed.  Rep.  95  (1908). 

*  Wood  V.  New  York  &  N.  E.  R.  R., 
61  Fed.  Rep.  236  (1894). 

^  Brady    v.  South    Shore    Traction 
Co.,  197  Fed.  Rep.  669  (1912). 

^  Trust  Co.  of  America  v.  Chicago, 
etc.   Ry.,   199  Fed.   Rep.   593   (1912). 

7  See  §848  (h),  supra;  Hubbell  v. 
Sj^racuse,  etc.  Works,  42  Hun,  182 
(1886).  In  this  case  the  receiver  was 
appointed,  not  in  a  foreclosure  suit, 
but  in  sequestration  proceedings.  The 
receiver  of  an  insolvent  corporation  is 
the  representative  of  its  creditors,  and 
as  such  may,  by  suit  or  defense,  avoid 
any  instrument  which  is  void  as 
against  them.  Graham  Button  Co. 
V.  Spielmann,  50  N.  J.  Eq.  120  (1892). 
A  receiver  may  contest  the  validity 
of  a  mortgage.  Fidelity,  etc.  Co.  v. 
Staten  Island,  etc.  Co.,  70  N.  J.  Eq. 
550  (1905).  A  receiver  appointed  in 
a  foreclosure  suit  should  contest  the 
validity  of  the  mortgage  itself  if  it  is 
void  by  reason  of  having  been  given 
wlien  the  corporation  was  insolvent. 
Thompson  v.  Huron  Lumber  Co., 
4  Wash.  St.  600  (1892).  A  receiver 
maintained  in  part  a  bill  to  declare 
void  a  mortgage  in  Baker  v.  Guarantee, 
etc.  Co.,  31  Atl.  Rep.  174  (N.  J.  1895). 
A  receiver  in  foreclosure  proceedings 
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directors  for  fraud,  ultra  vires  acts,  or  negligence.^     He  may  sue  to  set 

cannot   file   exceptions   to   the   report    its    apparent   reserve   directors   of   an 

insurance  company  borrow  money  and 
purchase  worthless  stock  of  another 
corporation,  they  are  personally  liable 
therefor  to  a  receiver  of  the  former, 
even  though  the  stockholders  ratified 
the  transaction,  it  appearing  that  the 
directors  controlled  the  stockholders' 
meeting.  Bowers  v.  Male,  111  N.  Y. 
App.  Div.  209  (1906) ;  aff'd,  186  N.  Y. 
28.  A  receiver  may  bring  a  suit  in 
equity  to  hold  a  director  liable  for  mis- 
conduct where  particular  property  or 
the  proceeds  thereof  are  involved ; 
otherwise  his  remedy  is  at  law.  Mabon 
V.  Miller,  81  N.  Y.  App.  Div.  10  (1903). 
A  receiver  maj^  bring  suit  to  collect 
back  money  misappropriated  by  an 
officer.  Richardson  v.  Agnew,  46 
Wash.  117  (1907).  A  receiver  will  not 
be  directed  to  hold  promoters  liable 
until  after  the  visible  assets  have  been 
exhausted.  Land,  etc.  Co.  v.  Asphalt 
Co.,  121  Fed.  Rep.  587  (1902).  A 
receiver  of  an  insolvent  bank  may, 
in  behalf  of  creditors,  hold  the  direc- 
tors personally  liable  for  negligence 
leading  to  a  defalcation  by  the  cashier. 
Campbell  v.  Watson,  62  N.  J.  Eq.  396 
(1901).  A  receiver  of  an  insolvent 
bank  may  sue  the  directors  for  damages 
for  their  negligence,  and  it  is  not  neces- 
sary to  join  as  defendants  all  the 
directors.  Coddington  v.  Canaday,  157 
Ind.  243  (1901).  Even  though  valid 
claims  exist  against  directors  for  mis- 
conduct, and  even  though  in  proceed- 
ings to  wind  up  the  corporation  they 
have  filed  claims  as  creditors,  yet  it  is 
not  the  proper  procedure  to  allow  the 
receiver  to  file  an  answer  and  set-off 
in  that  suit,  especially  where  no  pro- 
cess is  issued  against  the  directors 
requiring  them  to  answer.  An  order 
might  have  been  entered-  withholding 
any  distribution  of  assets  to  them 
until  the  claim  against  them  had  been 
litigated.  Youtsey  v.  Hoffman,  108 
Fed.  Rep.  693  (1901).  Promoters  who 
obtain  an  option  and  then  sell  the 
property  to  a  corporation  at  a  secret 
profit  in  payment  for  stock  may  be 
held  liable  by  the  receiver  upon  the 
insolvency  of  the  corporation  for  the 
difference  between  what  they  paid  and 


of  the  master  as  to  the  respective 
rights  of  mortgagees  and  creditors. 
Metropolitan,  etc.  Co.  v.  North,  etc. 
Co.,  162  Fed.  Rep.  170  (1908).  Where 
a  receiver  is  appointed  in  1892  and  its 
property  is  foreclosed  and  the  sale 
confirmed  in  1894,  and  a  creditor  and 
stockholder  in  1895  petitions  a  court 
in  another  state  to  direct  the  receiver 
to  begin  suit  to  set  aside  the  foreclo- 
sure, which  motion  is  denied,  and  the 
stockholder  then  commences  such  suit 
himself  in  1896,  and  the  court  decides 
against  him  in  1902  in  another  state, 
the  receiver  in  the  original  state  will 
not  be  directed  or  allowed  to  again 
contest  the  matter.  Denver,  etc. 
Co.  V.  American  Waterworks  Co.,  85 
Atl.  Rep.  826  (N.  J.  1913). 

1  See  ch.  XLII,  §  701,  supra.  Cf. 
735,  supra,  as  to  a  creditor's  right, 
generally,  to  complain.  In  an  action 
by  a  receiver  against  directors  for 
misconduct  the  stockholders  have  no 
right  to  become  parties.  Kimball  v. 
Ives,  30  Hun,  568  (1883).  A  stock- 
holder or  creditor  may  often  hold  a 
director  liable  for  negligence  where 
a  receiver  cannot.  Briggs  v.  Spauld- 
ing,  141  U.  S.  132,  150  (1891).  Cor- 
porate creditors  cannot  hold  directors 
liable  for  mere  non-feasance,  but  a 
receiver  may  hold  them  liable.  Stone 
V.  Rottman,  183  Mo.  552  (1904). 
A  receiver  may  cause  to  be  set  aside 
a  purchase  of  land  by  the  corporation 
from  the  wife  of  the  president,  which 
cost  her  $450  and  which  she  sold  to  the 
corporation  for  .$3,000  by  means  of  the 
influence  of  her  husband.  Voorhees 
V.  Nixon,  72  N.  J.  Eq.  791  (1907).  A 
receiver  may  hold  directors  liable  for 
excessive  salaries,  even  though  paid 
when  the  corporation  was  solvent,  and 
may  also  hold  them  liable  for  collu- 
sion by  which  another  corporation, 
which  they  control,  obtained  judg- 
ment and  absorbed  the  assets  of  the 
former  corporation.  The  receiver  rep- 
resents the  stockholders  as  well  as 
creditors,  and  may  also  maintain  the 
suit  to  pay  the  costs  of  the  receiver- 
ship. Hays  t'.  Pierson,  65  N.  J.  Eq. 
353  (1904).     Where  in  order  to  increase 


3334 


CH.   LI.] 


RECEIVERS. 


[§  869. 


aside  illegal  transfers  of  the  corporate  property,^  and  to  quiet  title  to 
land,  and  enjoin  sales  under  adverse  titles,-  and  to  recover  back  illegal 


what  they  received,  without  regard  to 
the  actual  value.  Central  T.  Co.  v. 
East  Tennessee,  etc.  Co.,  116  Fed.  Rep. 
743  (1902).  "The  receiver  stands  in 
the  place  of  the  stockliolders,  as  their 
representative,  and  all  the  rights  of 
the  company  reside  in  him."  Hood 
V.  McNaugiiton,  54  N.  J.  L.  425 
(1892);  Farwell  v.  Great  Western  Tel. 
Co.,  161  111.  522  (1896).  A  receiver 
may  hold  directors  liable  for  corpo- 
rate funds  used  by  them  to  purchase 
state  bonds  —  an  idlra  vires  act.  Aus- 
tin V.  Daniels,  4  Denio,  299  (1847).  A 
receiver  may  be  directed  by  the  court 
to  sue  directors  to  make  them  pay 
moneys  loaned  by  the  corporation  in 
violation  of  law.  Thompson  v.  Gree- 
ley, 107  Mo.  577  (1891),  citing  cases. 
As  to  the  right  of  corporate  creditors 
to  sue  for  negligence,  and  an  action 
by  a  receiver  or  assignee  in  behalf  of 
them,  see  Warner  v.  Hopkins,  111  Pa. 
St.  328  (1886).  The  receiver  of  an 
insolvent  railroad  corporation  may 
file  a  bill  in  equity  to  compel  the 
directors  and  their  attorney  to  dis- 
gorge corporate  funds  which  they 
divided  among  themselves.  Gindrat 
V.  Dane,  4  Cliff.  260  (1874) ;  s.  c,  10 
Ped.  Cas.  434.  A  receiver  may  bring 
an  action  against  directors  to  hold 
them  liable  for  negligence.  Robinson 
V.  Hall,  59  Fed.  Rep.  648  (1894).  A 
receiver's  action  against  the  directors 
for  negligence  is  at  law.  Higgins  v. 
Tefft,  4  N.  Y.  App.  Div.  62  (1896). 
See  §  701,  siipra.  A  receiver  has 
power,  irrespective  of  the  statutes,  to 
sue  for  all  moneys  due  to  the  com- 
pany and  for  all  property  improperly 
disposed  of  in  violation  of  the  rights 
of  either  creditors  or  stockholders. 
Osgood  V.  Lay  tin,  48  Barb.  463  (1867) ; 
afif'd,  3  Keyes,  521   (1867). 

1  A  temporary  receiver  may  bring 
suit  to  recover  back  money  illegally 
paid  out  by  the  corporation  by  way 
of  preference.  Nealis  v.  American 
Tube,  etc.  Co.,  150  N.  Y.  42  (1896). 
The  corporation  should  be  a  party 
defendant,  but  this  objection  can  be 
raised  only  by  demurrer.  The  fact 
that  the  company  is  unable  to  meet 


its  obligations,  and  that  judgments  are 
being  entered  against  it,  show  insol- 
vency. Nealis  v.  American  Tube,  etc. 
Co.,  76  Hun,  220  (1894).  In  an  action 
by  a  receiver  to  set  aside  a  transfer 
of  property  made  in  \nolation  of  the 
statute,  it  seems  that  it  is  no  defense 
that  an  execution  sale  by  a  third 
party  had  taken  all  the  equity  of  the 
company  in  the  property.  Stone- 
bridge  V.  Perkins,  141  N.  Y.  1  (1894). 
It  seems  that  a  temporary  receiver 
may  file  a  bill  to  set  aside  an  illegal  pref- 
erence given  by  the  insolvent  corpora- 
tion to  one  of  its  creditors.  Stiefel 
V.  New  York  Novelty  Co.,  14  N.  Y. 
App.  Div.  371  (1897).  Where  a  com- 
pany has  given  its  note  irregularh' 
executed,  and  has  illegally  pledged 
its  property  as  security,  the  judgment 
on  the  note  is  conclusive  except  for 
fraud,  but  a  receiver  may  contest  the 
pledge.  Nevitt  v.  First  Nat.  Bank, 
91  Hun,  43  (1895).  A  receiver  may 
sue  to  set  aside  illegal  or  fraudulent 
transfers  of  the  property,  or  to  recover 
its  funds  or  securities  invested  or  mis- 
applied. Attorney-General  v.  Guard- 
ian, etc.  Ins.  Co.,  77  N.  Y.  272  (1879). 
A  receiver  may  set  aside  preferences 
in  violation  of  the  Kentucky  statute. 
Industrial,  etc.  v.  Taylor,  118  Ky. 
851  (1904).  A  receiver  may  bring 
suit  to  set  aside  a  preference  given  by 
an  insolvent  corporation  to  the  direc- 
tors. Taylor  v.  Mitchell,  80  Minn.  492 
(1900).  Where  an  insolvent  corpo- 
ration has  illegally  transferred  its 
property,  a  permanent  receiver  may 
bring  a  suit  at  law  for  conversion 
instead  of  suing  in  a  court  of  equity. 
McQueen  v.  New,  45  N.  Y.  App.  Div. 
579  (1899).     Cf.  §  735.  supra. 

2  A  receiver  may  file  a  bill  against 
state  officials  to  quiet  title  and  enjoin 
sales  in  hostility  to  his  title.  In  such 
a  receiver's  suit  to  quiet  title  the  cred- 
itors of  the  company  are  not  neces- 
sarv  or  proper  parties.  Gray  v.  Davis, 
1  Woods,  420  (1871);  s.  c,  10  Fed. 
Cas.  1006;  Davis  v.  Gray,  16  Wall. 
203  (1872).  "A  receiver  takes  th« 
property  subject  to  all  the  equities 
which  exist  against  the  bank."     Put- 
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dividends  which  were  paid  out  of  the  capital  stock. ^  A  receiver  may 
sue  for  a  conversion  of  personal  property  belonging  to  the  corporation, 
even  though  such  conversion  was  before  he  was  appointed.-  The  re- 
ceiver represents  the  corporation,  stockliolders,  and  creditors.  He 
may  sue  to  collect  subscriptions  to  stock,^  but  not  to  enforce  a  statutory 
liability,  unless  a  statute  has  given  him  that  power.^  At  common  law 
a  receiver  could  not  hold  stockholders  liable  on  stock,  which  was  issued 
as  paid  up,  but  was  not  actually  paid  for  at  par.^     But  where  a  New 

nam,  etc.  Bank  v.  Beal,  54  Fed.  Rep. 
577  (1S93). 

1  A  receiver  may  file  a  bill  in  equity 
to  compel  stockholders  to  refund  divi- 
dends illegally  paid  to  them.  Hay  den 
V.  Thompson,  71  Fed.  Rep.  60  (1895). 
A  receiver  of  a  national  bank  may 
recover  back  dividends  paid  at  a  time 
when  the  bank  was  insolvent,  even 
though  the  stockholders  did  not  know 
of  such  insolvency,  and  it  seems  that 
a  suit  in  equity  lies  for  that  purpose. 
Hayden  v.  Williams,  96  Fed.  Rep.  279 
(1899).  A  receiver  may  recover  back 
a  dividend  paid  to  a  director  when 
the  corporation  was  insolvent.  Daven- 
port V.  Lines,  72  Conn.  118  (1899). 
An  order  of  the  court  directing  a 
receiver  to  recover  dividends  illegally 
paid  is  not  an  adjudication  binding 
on  the  stocldiolders  to  the  effect  that 
such  dividends  were  illegally  paid. 
Stewart  v.  Marion,  etc.  Co.,  57  N.  E. 
Rep.  911  (Ind.  1900).  A  court  may 
authorize  a  receiver  to  bring  suit 
against  a  stockholder  for  dividends 
paid  while  the  corporation  was  insol- 
vent. Kretsehmar  v.  Stone,  90  Miss. 
375  (1907).  A  receiver  of  the  corpora- 
tion is  the  proper  party  to  sue  to 
recover  back  any  dividends  which  were 
paid  from  the  capital  stock.  Corpo- 
rate creditors  cannot  sue  for  these 
after  the  receiver  goes  in.  It  is 
doubtful  whether  the  corporation  itself 
could  complain  of  such  dividends. 
A  sale  of  the  assets  by  the  receiver 
does  not  carry  this  cause  of  action. 
Minnesota,  etc.  Co.  v.  Langdon,  44 
Minn.  37  (1890).  See  also  §549, 
supra. 

2  Smith  ;;.  Texas,  etc.  Co.,  101 
Tex.  405  (1908). 

^  See  §  208,  supra.  In  a  hearing  on 
an  application  by  a  receiver  to  levy 
assessments    on    unpaid    subscriptions 


and  for  the  collection  of  the  same, 
the  special  defenses  of  the  subscribers 
will  not  be  considered.  The  court 
will  only  ascertain  the  amount  of  the 
debts,  the  names  of  the  stockholders 
who  have  not  paid,  and  the  amount 
of  the  assessment  necessary.  A 
receiver  will  not  be  required  first  to  try 
to  collect  a  claim  which  he  has,  he 
having  no  funds  to  prosecute  the 
same,  and  the  stockholders  not  offer- 
ing to  indemnify  him.  Cumberland, 
etc.  Co.  I'.  Clinton  Hill,  etc.  Co.,  64 
N.  J.  Eq.  517  (1903). 

^  See  §  218,  supra.  But  a  receiver 
appointed,  not  under  a  statutory 
power  but  under  the  general,  jurisdic- 
tion of  the  court  of  equity,  cannot 
maintain  a  suit  in  another  state  to 
enforce  the  statutory  liability  of  stock- 
holders, especially  where  in  such 
other  state  receivers  have  no  such 
power.  Hale  v.  Allison,  188  U.  S.  56 
(1903),  aff'g  106  Fed.  Rep.  258. 

5  Neither  the  corporation  itself  nor 
a  receiver  of  the  corporation  can  hold 
a  stockholder  liable  for  stock  issued 
to  the  stockholder  at  less  than  par  by 
agreement.  Great  Western,  etc.  Co. 
V.  Harris,  128  Fed.  Rep.  321  (1903) ; 
aff'd,  198  U.  S.  561,  the  court  saying 
(p.  329) :  "A  contract  between  a  cor- 
poration and  its  stockholders  that  they 
should  not  be  called  on  to  pay  there- 
for in  full  is  good  between  the  cor- 
poration and  its  stockholders."  A 
railroad  construction  contract  by  which 
the  work  is  paid  for  by  stock  and 
bonds  is  not  a  stock  subscription  nor 
a  sale  of  the  stock,  but  is  merely  a 
contract,  and  the  receiver  of  the  rail- 
road cannot  hold  a  contractor  liable 
for  the  alleged  value  of  the  stock  and 
bonds,  he  being  estopped  the  same  as 
the  corporation  itself,  and  there  being 
no  promise  to  pay  the  par  value  of  the 
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Jersey  court  has  decreed  that  bondholders  in  an  insolvent  corporation 
who  receive  bonus  stock  are  liable  on  the  stock,  a  New  Jersey  receiver 
may  bring  suit  in  the  United  States  court  in  New  York  to  enforce  such 
hability  of  a  New  York  bondholder.^  The  court  has  power  to  authorize 
a  receiver  of  a  railroad  to  condemn  real  estate  for  railroad  purposes.^ 

The  federal  receiver  of  a  water  company  may  file  a  bill  in  equity 
to  establish  his  right  to  fix  water  rates.^  After  a  receiver  has  been 
appointed  for  a  corporation  its  creditors  cannot  sue  to  set  aside  mort- 
gages by  the  corporation.*  A  creditor  cannot  sue  to  reach  subscrip- 
tions for  stock  unless  the  receiver  refuses  to  sue.^  Where  the  receiver 
refuses  to  collect  the  subscriptions,  the  remedy  of  the  creditor   is  to 


stock.  Bostwick  v.  Young,  118  N.  Y. 
App.  Div.  490  (1907) ;  aff'd,  194  N.  Y. 
510.  Even  though  in  a  foreclosure 
suit  judgment  creditors  petition  the 
court  to  direct  the  receiver  to  bring 
suit  to  hold  stockholders  liable  on 
stock  issued  as  a  bonus,  yet  the  court 
need  not  order  such  suit  absolutely  and 
may  leave  it  in  the  discretion  of  the 
receiver  to  do  so,  if  there  is  any  reason- 
able prospect  of  collecting  a  judgment 
if  obtained.  Sterling,  etc.  Co.  v.  Au- 
gusta, etc.  Co.,  124  Ga.  371  (1905). 
CJ.  ch.  Ill,  s.uj)ra.  Where  a  stock- 
holder has  returned  his  stock  to  the 
corporation,  and  it  has  been  canceled 
in  accordance  ^vith  an  agreement 
made  when  he  first  subscribed  for  the 
stock,  and  subsequently  a  receiver  of 
the  corporation  treats  the  transaction 
as  valid,  the  receiver  is  bound.  Hamil- 
ton V.  Titus,  185  Fed.  Rep.  140  (1910). 

1  French  v.  Busch,  189  Fed.  Rep. 
480  (1911);    s.  c,  194  Fed.  Rep.  574. 

2  Morrison  v.  Forman,  177  111.  427 
(1898).  As  to  condemnation  of  prop- 
erty held  by  a  receiver,  see  also  §  870, 
infra.  It  seems  that  the  receiver  may 
be  authorized  to  condemn  lands  for 
the  use  of  the  railroad,  Lehigh,  etc. 
Co.  V.  Central  R.  R.,  35  N.  J.  Eq.  379 
(1882).  See  also  Minn.  Western  Ry. 
V.  Minn.,  etc.  Ry.,  61  Minn.  502  (1895). 
A  court  may  direct  its  receiver  to  con- 
demn the  interest  which  an  outside 
mortgagee  has  in  a  part  of  the  right  of 
way,  and  even  though  the  main  fore- 
closm-e  suit  is  completed  before  con- 
demnation is  completed,  the  court 
may  enjoin  such  outside  mortgagee 
from    foreclosing    his    mortgage,    and 


may  give  the  purchaser  at  foreclosure 
sale  a  right  to  complete  the  condemna- 
tion. Taylor  v.  Norfolk,  etc.  Ry.,  162 
Fed.  Rep.  452  (190S). 

^  Lanning  v.  Osborne,  79  Fed.  Rep. 
657  (1897).  After  such  suit  is  started 
a  consumer  cannot  start  suit  in  the 
state  court  to  test  the  same  question. 
Ward  V.  San  Diego,  etc.  Co.,  79  Fed. 
Rep.  665  (1897). 

^  National  State  Bank  v.  Vigo 
County  Nat.  Bank,  141  Ind.  352 
(1895).  In  New  Jersey  by  statute  a 
receiver  is  invested  with  all  the  rights 
of  creditors.  After  his  appointment 
a  creditor  cannot  sue  to  set  aside  ille- 
gal conveyances  to  the  officers,  not 
even  in  the  federal  court.  Werner  v. 
Murphy,  60  Fed.  Rep.  769  (1894). 
Where  a  receiver  has  been  appointed 
he  alone  can  bring  an  action  to  com- 
pel stockholders  to  refund  corporate 
moneys  which  they  have  taken  after 
paying  in  the  same  on  their  subscrip- 
tions. South  Bend  Toy  Mfg.  Co.  v. 
Pierre  F.  &  M.  Ins.  Co.,  4  S.  Dak.  173 
(1893). 

6  First  Nat.  Bank  v.  Dovetail,  etc. 
Co.,  143  Ind.  534  (1896).  The  failure 
of  a  receiver  to  notify  a  subscriber 
to  pay  his  unpaid  subscription  is  im- 
material, even  though  ordered  by  the 
court,  inasmuch  as  that  defense  may 
be  set  up  in  the  answer  and  payment 
made  and  the  defendant  relieved  from 
costs.  Berry  v.  Rood,  168  Mo.  310 
(1902).  A  receiver  in  a  foreclosure 
suit  cannot  collect  unpaid  subscrip- 
tions. Lea  V.  Iron,  etc.  Co.,  119  Ala. 
271  (1898). 
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apply  for  the  removal  of  the  receiver.^  After  a  receiver  has  been  ap- 
pointed, a  stockholder's  suit  against  officers  to  compel  them  to  account 
for  fraudulent  misappropriations  of  corporate  property  must  join  the 
receiver  as  a  party  defendant.^  A  stockholder  in  a  telephone  company 
cannot  maintain  a  suit  for  treble  damages  under  the  anti-trust  act  of 
July  2d,  1890,  against  another  telephone  company  which  obtained  con- 
trol of  the  former  company  and  forced  it  into  a  receiver's  hands,  even 
though  thereby  the  stockholder's  stock  was  rendered  worthless.  The 
injury  was  to  the  corporation  and  the  receiver  of  that  corporation  is 
the  proper  party  to  institute  such  a  suit.^  It  is  to  be  borne  in  mind 
also  that  corporate  creditors,  or  a  receiver  representing  them,  have  not 
the  same  right  to  object  to  the  fraudulent  or  ultra  vires  acts  of  direc- 
tors that  stockholders  have."*  A  receiver  may  replevy  corporate  per- 
sonalty, fraudulently  sold  to  a  director.^  A  receiver  of  an  insolvent 
corporation  represents  the  creditors  as  well  as  the  corporation  itself, 
and  may  set  up  that  a  conditional  sale  of  property  by  the  corporation 
has  not  been  recorded  as  required  by  statute.^ 

The  receiver  does  not  succeed  to  the  right  to  sue  for  damages  for 
personal  injuries  to  the  corporation,  such  as  libel.^     If  he  sues  on  a 


1  Links  V.  Connecticut,  etc.  Co.,  66 
Conn.  277  (189.5). 

2  Porter  v.  Sabin,  149  U.  S.  473 
(1893).     See  also  §  738,  supra. 

3  Ames  V.  American,  etc.  Co.,  166 
Fed.  Rep.  820  (1909). 

■*  See  §  735,  supra.  Where  all  the 
stockholders  and  directors  assent  to  a 
lease  of  corporate  property  to  a  di- 
rector, a  receiver  appointed  at  the 
instance  of  a  foreclosing  mortgagee 
cannot  have  the  lease  declared  void, 
it  not  being  shown  that  he  represents 
creditors  or  is  vested  with  equities  to 
maintain  the  suit.  Leases  to  a  di- 
rector "will  be  sustained  if  they  are 
fair,  and  have  been  entered  into  in 
good  faith,  and  no  advantage  has  been 
taken  of  the  fiduciary  relation."  Ty- 
ler V.  Hamilton,  62  Fed.  Rep.  187 
(1894).  A  receiver  cannot  maintain 
a  suit  against  directors  to  reach  prof- 
its made  by  them  in  a  construction 
contract,  and  in  issuing  stock  to  them- 
selves in  exchange  for  stock  in  other 
corporations,  unless  he  shows  the 
nature  of  his  receivership,  and  that 
there  are  creditors,  or  the  company 
is  insolvent,  or  that  the  acts  com- 
plained of  were  repudiated  by  the 
stockholders  or  corporation.     He  must 


also  show  that  he  succeeded  to  the 
right  of  the  corporation  to  the  cause 
of  action.  In  New  York,  by  statute, 
where  the  receiver  is  appointed  in  dis- 
solution proceedings,  he  succeeds  to 
such  cause  of  action  by  force  of  the 
statute.  Forker  v.  Brown,  30  N.  Y. 
Supp.  827  (1894).  For  many  deci- 
sions on  suits  by  or  against  receivers, 
see  1  Abb.  New  Forms,  576  et  seq. 
As  to  the  right  of  a  receiver  to  ap- 
peal, see  Bosworth  v.  Terminal  R.  R. 
Assoc,  80  Fed.  Rep.  969  (1897). 

^Mish  V.  Main,  81  Md.  36  (1895). 

6  Re  Wilcox,  etc.  Co.,  70  Conn.  220 
(1898).  A  receiver  appointed  at  the 
instance  of  general  creditors  may  at- 
tack a  chattel  mortgage  on  the  ground 
that  it  had  not  been  properly  recorded. 
Bayne  v.  Brewer  Pottery  Co.,  90  Fed. 
Rep.  754  (1898).  A^  receiver  ap- 
pointed in  a  suit  for  the  dissolution  of 
an  insolvent  corporation  may  question 
the  validity  of  liens  or  pledges  made  by 
the  corporation  before  he  was  ap- 
pointed. American  Can  Co.  v.  Erie, 
etc.  Co.,  171  Fed.  Rep.  540  (1909); 
aff'd,  183  Fed.  Rep.  96. 

^  Milwaukee,  etc.  Ins.  Co.  v.  Senti- 
nel Co.,  81  Wis.  207  (1892).  In  Penn- 
sylvania, although  the  statute  author- 
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note  of  the  corporation,  lie  sues  subject  to  all  the  defenses  that  existed 
when  he  was  appointed.'  But  a  receiver  of  an  insolvent  bank  may 
collect  a  note  given  to  deceive  the  government  bank  inspector,  even 
though  the  bank  itself  could  not  have  collected  it.-  The  receiver  of  a 
national  bank,  however,  cannot  enforce  a  note  which  was  given  to  it 
solely  for  its  accommodation.^  A  receiver  appointed  at  the  instance  of 
a  general  creditor  represents  the  stockholders  as  well  as  creditors.  He 
cannot  claim  more  than  the  corporation  could,  except  as  to  the  acts 
which  bind  the  corporation  but  are  a  fraud  on  the  creditors.  A  cred- 
itor will  not  be  allowed  to  intervene  and  sue  stockholders  on  their  sub- 
scriptions or  to  collect  assets  fraudulently  disposed  of.^  Where  a  re- 
ceiver intervenes  in  a  foreclosure  suit  and  claims  the  funds  involved 
in  that  suit  and  is  defeated,  all  parties  to  the  suit  in  which  he  was  ap- 
pointed are  bound  thereby.'^     A  receiver  may  sue  to  set  aside  a  mort- 


izes a  sale  of  all  the  property,  real, 
personal,  and  mixed,  and  also  the  fran- 
chises and  rights  of  corporations  by 
execution  sale,  yet  such  a  sale  does 
not  pass  title  to  a  claim  of  a  mining 
corporation  for  damages  in  tort.  In- 
ternational, etc.  Co.  V.  Pennsylvania 
R.  R.,  152  Fed.  Rep.  551  (1907)';  s.  c, 
152  Fed.  Rep.  554. 

iRell  V.  Shibley,  33  Barb.  610 
(1861).  A  receiver  of  an  insolvent 
creditor  of  an  insolvent  corporation 
cannot  assert  a  claim  which  the  in- 
solvent creditor  could  not  assert  by 
reason  of  fraud.  Gottlieb  v.  Miller, 
154  111.  44  (1895).  Where  the  cred- 
itors of  a  bank  are  not  affected,  the 
president  of  a  bank  who  has  given  his 
note  to  the  bank  without  considera- 
tion may  defend  against  it,  even  though 
it  was  given  to  deceive  the  bank  ex- 
aminer. First  State  Bank  v.  Morton, 
146  Ky.  287  (1912).  A  receiver  of  a 
bank  cannot  collect  a  note  given  to  the 
bank  as  an  accommodation.  West- 
water  V.  Lyons,  193  Fed.  Rep.  817 
(1912). 

2  Lyons  v.  Benney,  230  Pa.  St.  117 
(1911). 

'  Peterson  v.  Tillinghast,  192  Fed. 
Rep.  287  (1911). 

^  Voorhees  v.  Indianapolis,  etc.  Co., 
140  Ind.  220  (1895).  A  receiver  in  a 
foreclosure  suit  represents  both  the 
creditors  and  the  stockholders.  At- 
kins V.  Judson,  33  N.  Y.  App.  Div. 
42     (1898).       As    against    a    receiver 


notes  given  as  a  contribution  to  the 
corporation  may  be  shown  to  have 
been  given  upon  conditions.  Catt  v. 
Oliver,  98  Va.  580  (1900).  A  receiver 
of  an  insolvent  corporation  appointed 
by  a  court  of  equity  can  maintain  only 
such  suits  as  the  corporation  can 
maintain,  and  cannot  maintain  a  suit 
which  a  dissenting  stockholder  might 
maintain  to  compel  another  stock- 
holder in  a  building  association  to 
return  to  the  corporation  a  note 
which  had  been  canceled  for  stock. 
Young  V.  Stevenson,  180  111.  608 
(1899).  The  receiver  of  a  building 
association  has  no  greater  rights  as 
against  the  stockholders  than  the  as- 
sociation has.  Clarke  v.  Olson,  9 
N.  Dak.  364  (1900).  A  receiver  of  a 
corporation  cannot  defeat  a  mortgage 
on  the  ground  that  the  directors  have 
not  expressly  authorized  it,  where  the 
corporation  itself  could  not  defeat  it. 
Auten  V.  City,  etc.  Ry.,  104  Fed.  Rep. 
395  (1900).  W^here  a  bank  illegally 
holds  its  own  stock  and  induces  a  per- 
son to  take  it  and  give  his  own  note 
therefor,  on  the  understanding  that 
such  note  is  merely  for  the  accommoda- 
tion of  the  bank  and  is  not  to  be  col- 
lected, a  receiver  of  the  bank  cannot 
enforce  the  note,  unless  it  is  shown  that 
the  bank  is  insolvent  or  that  debts 
exist.  Shuev  v.  Holmes,  20  Wash.  13 
(1898).     See  also  §882. 

6  Atlantic  T.  Co.  v.  Dana,  128  Fed. 
Rep.  209  (1903). 
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gage  fraudulent  as  to  creditors  although  it  is  not  fraudulent  as  to  tlie 
corporation.^  A  person  owing  rent  to  a  receiver  cannot  legally  be  im- 
prisoned for  non-payment  on  the  ground  of  contempt.^  Any  set-off  or 
counter-claim  that  existed  at  the  time  that  the  receiver  was  appointed 
is  a  good  defense  to  an  action  by  him.^     A  receiver  may  defend  the 

appointed.  Laybourn  v.  Seymour,  53 
Minn.  105  (1893).  See  also  Osgood 
V.  Ogden,  4  Keyes,  70  (1868);  Clark 
V.  Broekway,  3  Keyes,  13  (1866). 
A  receiver  of  an  insolvent  corporation 
appointed  at  the  instance  of  creditors 
takes  a  right  of  action  in  behalf  of 
the  corporation  subject  to  any  equi- 
table set-offs  which  were  good  against 
the  corporation.  Central,  etc.  Co.  v. 
Buchanan,  90  Fed.  Rep.  454  (1898). 
A  set-off  is  not  allowable  as  against 
a  receiver  of  an  insolvent  bank  where 
the  debtor  acquired  the  set-off  or  the 
set-off  accrued  after  the  receiver  was 
appointed.  Van  Dyck  v.  McQuade,  85 
N.  Y.  616  (1881);  Re  Middle  District 
Bank,  1  Paige,  585  (1829);  Re  Van 
Allen,  37  Barb.  231  (1861);  Murray 
V.  Deyo,  10  Hun,  3  (1877).  A  lessee 
sued  by  the  receiver  for  rent  may  set 
up  any  defenses,  counter-claims,  or 
set-offs  he  might  have  pleaded  in  a 
suit  by  the  lessors.  Cox  v.  Volkert,  86 
Mo.  505  (1885).  A  receiver  of  a  bank 
who  sues  a  surety  company  on  a  bond 
given  in  behalf  of  an  employee  of 
the  bank  is  bound  by  representations 
of  the  assistant  cashier  of  the  surety 
company  made  in  connection  with  the 
bond.  Willoughby  v.  Fidelity,  etc.  Co., 
85  Pac.  Rep.  713  (Okla.  1906).  The 
maker  of  a  note  to  a  corporation 
may  offset  against  the  receiver  to  the 
same  extent  that  he  might  have 
offset  against  the  corporation,  even 
though  the  note  was  not  due  when  it 
passed  into  the  receiver's  hands.  The 
set-off  in  this  case  accrued  before  the 
appointment  of  the  l-eceiver.  Berry 
V.  Brett,  6  Bosw.  627  (1860).  Cf.  U.  S. 
Trust  Co.  V.  Harris,  2  Bosw.  75  (1857) ; 
People  V.  St.  Nicholas  Bank,  76  Hun, 
522  (1894);  Salladin  v.  Mitchell, 
42  Neb.  859  (1894).  A  creditor  can- 
not purchase  claims  after  the  winding- 
up  order  and  offset  them,  but  may 
bring  in  a  matter  of  surety  which 
was  not  then  complete.  Re  Moseley, 
etc.  Co.,  4  De  G.  J.  &  S.  756  (1864). 


1  Ciirtis  V.  Lewis,  74  Conn.  367 
(1902). 

2  Knutte  V.  Superior  Court,  etc.,  134 
Cal.  660  (1901).  In  a  suit  by  a  cred- 
itor to  set  aside  fraudulent  transfers 
of  property  by  an  insolvent  corpora- 
tion, a  decree  that  the  grantees  pay  to 
the  receiver  the  value  of  the  prop- 
erty cannot  be  enforced  by  contempt 
proceedings.  General  Electric  Co.  v. 
Sire,  88  N.  Y.  App.  Div.  498  (1903). 

^  As  against  the  receiver  of  a  na- 
tional bank,  a  rule  of  equity  prevails 
that  a  depositor  who  has  borrowed 
money  of  the  bank  and  has  given  his 
note  therefor,  and  deposits  the  money 
to  be  drawn  upon,  has  an  equitable, 
although  not  legal,  right  to  a  set-off, 
the  court  saying,  however,  that  the 
rule  would  be  otherwise  where  the 
party  acquired  the  claim  against  the 
corporation  after  it  became  insolvent. 
Scott  V.  Armstrong,  146  U.  S.  499 
(1892).  A  corporate  debtor  sued  by 
the  receiver  may  offset  a  claim  which 
he  acquired  against  the  company  after 
the  filing  of  the  bill  but  before  the  ap- 
pointment of  a  receiver.  United 
States,  etc.  Co.  v.  Middletown,  etc. 
Co.,  228  Pa.  St.  81  (1910).  Where  a 
receiver  sues  for  the  price  of  part  of 
goods  delivered  on  oral  contract,  the 
defendant  may  counter-claim  for  failure 
to  deliver  the  balance.  Kuebler  v. 
Haines,  229  Pa.  St.  274  (1910).  In 
Barbour  v.  National  Exch.  Bank,  50 
Ohio  St.  90  (1893),  the  court  held  that 
a  judgment  t)y  the  creditor,  obtained 
after  the  receivership  on  notes  matur- 
ing after  the  receivership,  was  a  good 
set-off  to  the  judgment  obtained 
by  the  receiver  against  the  creditor 
for  taking  excessive  interest  under  the 
national  banking  act.  As  against  a 
claim  by  the  receiver  on  an  account, 
the  defendant  may  set  up  a  failure 
of  the  insolvent  company  to  deliver 
gbods  according  to  contract,  even 
though  no  demand  for  the  goods  had 
been    made    before    the    receiver   was 
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estate,  by  trial  and  by  appeal,  against  all  claims  which  are  antagonistic 
to  both  parties  to  the  suit  in  which  he  was  appointed,  but  he  can- 
not appeal  from  a  decree  of  the  court  adjudicating  the  rights  of  all 
parties  as  between  themselves.^  Receivers  appointed  pending  con- 
demnation proceedings  may  appeal  from  a  decision  against  the  corpora- 
tion.^ A  receiver  cannot  appeal  from  an  order  which  does  not  affect 
him  personally,  nor  the  corporate  estate.^ 

A  receiver  need  not  prosecute  a  doubtful  claim,  and  he  may  be  au- 
thorized to  compromise  or  settle  a  doubtful  claim."*  A  receiver  may 
compromise  a  claim  without  an  order  of  the  court,  but  if  he  does  so, 
he  does  so  at  the  risk  of  being  personally  held  liable.^ 


The  indorser  of  a  note  which  becomes 
due  after  a  receiver  is  appointed  may 
set  off  his  deposts  in  the  bank  when 
the  receiver  went  in.  Yardley  v. 
Clothier,  51  Fed.  Rep.  506  (1892). 
Under  the  Michigan  statute  a  debtor 
of  an  insolvent  bank  cannot  offset 
a  certificate  of  deposit  purchased  by 
him  after  the  bank  closed  its  doors, 
although  before  a  receiver  was  ap- 
pointed. Stone  V.  Dodge,  96  Mich.  514 
(1893).  A  corporate  debtor  sued  be- 
fore the  receiver  was  appointed  can- 
not set  off  corporate  coupons  matur- 
ing after  the  receiver  was  appointed. 
Wheeling,  etc.  Ry.  v.  Cochran,  68  Fed. 
Rep.  141  (1895).  Where  an  insol- 
vent bank  in  the  hands  of  a  receiver 
is  indebted  to  a  stockholder,  and  the 
stockholder  is  also  insolvent,  the 
'court  will  not  allow  such  stockholder 
to  participate  in  the  distribution  of 
the  assets,  but  will  offset  his  interest 
in  the  assets  against  his  statutory' 
liability  on  the  stock,  even  though 
the  stockholder  has  assigned  to  an- 
other his  interest  in  the  assets.  King 
V.  Armstrong,  50  Ohio  St.  222  (1893). 
A  receiver  cannot  set  off  a  stock- 
holder's statutory  liability  or  debts 
against  a  claim  by  a  party  whose 
money  was  deposited  in  the  stockhold- 
er's name.  Fisher  v.  Knight,  61  Fed. 
Rep.  491  (1894). 

*  Bosworth  V.  St.  Louis,  etc.  Assoc, 
174  U.  S.  182  (1899). 

2  Jeffery  v.  Osborne,  145  Wis.  351 
(1911). 

'  Kirkpatriek  v.  Eastern,  etc.  Co., 


135  Fed.  Rep.  151  (1905).  A  receiver 
in  foreclosure  proceedings  cannot  file 
exceptions  to  the  report  of  the  master 
as  to  the  respective  rights  of  mort- 
gagees and  creditors.  Metropolitan, 
etc.  Co.  V.  North,  etc.  Co.,  162  Fed. 
Rep.  170  (1908). 

<  Wooster  v.  Trowbridge,  115  Fed. 
Rep.  722  (1902).  A  creditor  of  a 
bank  which  is  in  a  receiver's  hands 
may  apply  to  the  court  to  authorize 
a  settlement  of  his  claim,  even  though 
the  receiver  is  opposed  to  such  settle- 
ment. McGregor  v.  Third  Nat.  Bank 
of  Atlanta,  124  Ga.  557  (1905).  A 
court  may  authorize  a  receiver  to 
settle  a  claim  by  taking  stock  in  pay- 
ment. Ale.xander  v.  Maryland  T.  Co., 
106  Md.  170  (1907).  In  the  case 
Woerz  V.  Schumacher,  37  N.  Y. 
App.  Div.  374  (1899),  a  suit  by  a 
receiver  of  an  insolvent  bank  against 
the  directors  was  compromised  by  the 
directors  pajing  thirtj'-five  per  cent, 
of  the  liabilities  of  the  bank  and  tak- 
ing all  the  assets  and  agreeing  to  pay 
to  the  receiver  anj^thing  realized  by 
them  over  and  above  such  thirty-five 
per  cent.  The  court  refused  to  com- 
promise a  judgment  against  a  stock- 
holder under  the  national  bank  act 
in  the  case  In  re  Earle,  96  Fed.  Rep. 
678  (1899).  By  order  of  the  court  a 
receiver  may  compromise  a  claim 
against  a  corporation,  even  though 
intervening  stockholders  have  not 
consented  thereto.  Spencer  v.  Alki,  etc. 
Co.,  53  Wash.  77  (1909).  In  Penn- 
sylvania Steel  Co.  V.  New  York  City 


^  Cyclemaker's,  etc.  Co.  Ltd.,  8 
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The  court  may  authorize  the  receiver  to  sell  all  the  assets  to  a  new- 
company  and  release  the  directors  of  the  old  company  from  personal 
liability  to  the  stockholders,  where  such  contract  is  a  fair  one,  even 
though  some  of  the  stockliolders  dissent.^ 

The  receiver,  in  discontinuing  a  suit,  need  not  show  that  the  court 
which  appointed  him  authorized  such  discontinuance.-  Costs  against 
a  receiver  in  suits  authorized  by  the  court  are  payable  from  the  es- 
tate.^ A  receiver  may,  in  a  proper  case,  be  ordered  by  the  court  to 
give  security  for  costs  in  a  suit  brought  by  him  against  the  directors 
for  misfeasance,  under  the  English  statute,  such  security  to  be  given 
by  him  personally  and  not  as  receiver.'' 

If  the  receivership  is  denied  by  the  defendant  in  any  suit  brought 
by  the  receiver,  the  pleadings  and  the  order  of  court  and  the  receiver's 
bond,  in  the  suit  in  which  he  was  appointed,  are  sufficient  proof. ^     An 


Ry.,  180  Fed.  Rep.  514  (1910)  a  re- 
ceiver was  authorized  to  accept 
$5,500,000  in  compromise  of  a  claim 
for  $8,615,555  with  many  defenses  to  it ; 
8.  c,  182  Fed.  Rep.  958,  and  196  Fed. 
Rep.  661. 

1  People  V.  Anglo-American,  etc. 
Assoc,  66  N.  Y.  App.  Div.  9  (1901). 
A  receiver,  with  the  authority  of  the 
court,  may  accept  an  offer  of  a  num- 
ber of  stockholders  to  compromise  all 
the  claims  against  them  for  unpaid 
subscriptions  for  a  specified  sum,  even 
though  some  of  such  subscriptions 
can  be  collected  in  full  and  others  not 
at  all,  the  compromise  being  a  fair 
one.  Morrison  v.  Lincoln,  etc.  Co., 
2  Neb.  Unof.  762  (1902).  Where 
a  compromise  is  passed  upon  and  au- 
thorized by  the  court,  a  receiver  has 
no  power  to  make  any  promises  in 
addition  thereto.  Una  v.  Newark,  etc. 
Inst.,  46  Atl.  Rep.  660  (N.  J.  1900). 
After  the  receiver,  in  accordance  with 
an  order  of  the  court,  settles  with  the 
directors  claims  against  them  for 
breaches  of  trust,  a  stockholder  can- 
not maintain  a  suit  for  such  breaches 
of  trust.  Craig  v.  James,  71  N.  Y. 
App.  Div.  238  (1902).  An  order 
authorizing  the  receiver  to  sell  the 
assets  to  another  corporation,  in  which 
the  directors  are  interested,  at  a  cer- 
tain price,  a  condition  of  the  sale  being 
that  the  directors  should  be  released  by 
the  receiver  from  personal  liability  on 
their  part  for  past  acts,  cannot  be  set 
aside  as  to  such  release  by  a  suit  by 


a  stockholder  for  that  purpose,  where 
the  effect  would  be  to  deprive  the 
directors  of  the  benefit  to  them  with- 
out canceling  the  benefit  they  confer. 
Craig  V.  James,  89  N.  Y.  App.  Div. 
541  (1904);  aff'd,  181  N.  Y.  538. 
Where  the  court  has  ordered  the  re- 
ceiver to  sue  the  directors  for  negli- 
gence, the  court  has  no  power  to  author- 
ize a  settlement  with  one  director 
under  seal,  especially  where  the  effect 
would  be  to  discharge  the  others. 
Murphy  v.  Penniman,  105  Md.  452 
(1907).  A  receiver  has  no  power  to 
release  the  president  from  liability  to 
the  company  for  diversion  of  its  funds. 
A  president  sued  in  Rhode  Island  for 
diversion  of  corporate  assets  cannot 
set  up  a  release  by  a  receiver  of  the 
corporation  in  Pennsylvania,  although 
the  company  was  incorporated  in  the 
latter  state.  See  Griswold  v.  Hazard, 
141  U.  S.  260  (1891). 

2  Youtsey  v.  Hoffman,  108  Fed.  Rep. 
699  (1901). 

3  Cumberland,  etc.  Co.  v.  Clinton 
Hill,  etc.  Co.,  64  N.  J.  Eq.  517  (1903). 

*  Re  Strand  Wood  Co.,  Ltd.  [1904] 
2  Ch.  1. 

*  A  certified  copy  of  the  order  ap- 
pointing the  receiver  is  not  sufficient 
to  prove  his  right  to  bring  suit  for 
assessments.  The  pleadings  should 
be  introduced  to  show  that  the  court 
acquired  jurisdiction,  etc.  Taft  v.  Pul- 
len,  130  Mich.  595  (1902).  Entries 
of  the  court  record  showing  the 
appointment   of  a  receiver  are  com- 
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order  of  a  federal  court  approving  the  action  of  its  receiver  is,  when 
properly  authenticated,  conclusive  evidence  in  a  state  court  for  the 
receiver's  authority  to  so  act.^ 

The  company  itself  may  institute  suits  notwithstanding  the  receiver- 
ship, unless  the  court  has  forbidden  it.^  A  receiver  may  bring  suit  in 
his  own  name  as  receiver.  The  court  of  equity  which  appoints  him 
may  give  him  that  power,  and  he  then  need  not  bring  the  suit  in  the 
name  of  the  company.^  But  where  a  receiver  has  not"  been  authorized 
to  sue  for  or  recover  property  of  a  corporation,  and  such  property  has 
not  been  in  his  possession  nor  assigned  to  him,  he  cannot  sue  in  his  own 
name  for  it,  but  may  sue  for  it  in  the  name  of  the  company.^     In  Pennsyl- 


petent  evidence  of  such  appointment. 
Coddington  v.  Canaday,  157  Ind.  243 
(1901).  Receivership  may  be  proved 
by  a  certified  copy  of  the  order  ap- 
pointing the  receiver.  Ocean,  etc.  Co. 
V.  Wilder,  107  Ga.  220  (1899).  In  a 
suit  by  a  receiver  it  may  be  nec- 
essary for  him  to  show  that  the  court 
acquired  jurisdiction,  and  introduce 
the  pleadings  to  show  the  character 
of  the  suit  in  which  he  was  appointed. 
Taft  V.  Pullen,  130  Mich.  595  (1902). 
The  receiver's  capacity  to  sue  is 
proven  by  producing  the  petition  for 
the  appointment,  also  the  order  of 
appointment,  also  the  bond.  Palmer 
V.  Clark,  4  Abb.  N.  Cas.  25  (1877). 
The  order  of  appointment  proves  the 
receivership  without  shouang  that  the 
court  had  jurisdiction.  Hayes  v. 
Brotzman,  46  Md.  519  (1877).  If 
the  existence  of  a  receivership  is  denied, 
it  may  be  proved  by  the  order  of  ap- 
pointment. Allen  V.  Central  R.  R., 
42  Iowa,  683  (1876).  The  order 
appointing  a  receiver  is  not  sufficient 
proof  of  receivership  in  an  action  where 
the  receivership  is  denied.  Spring  v. 
Bowery  Nat.  Bank,  63  Hun,  505  (1892). 
A  receiver  in  bringing  suit  need  not 
attach  a  copy  of  the  order  of  his  ap- 
pointment. Wheatley  v.  Glover,  125 
Ga.  710  (1906).  A  plaintiff  in  bring- 
ing suit  and  alleging  his  receivership 
should  show  that  he  was  appointed  by 
a  court  of  competent  jurisdiction  and 
had  qualified  and  entered  upon  his 
duties.  Hagerman  v.  Thomas,  1  Neb. 
Unof.  497  (1901).  A  pledgee  of  prop- 
erty from  a  corporation  cannot  de- 
fend against  a  suit  by  the  receiver 
thereof    to   recover    the   property    by 


denjnng  the  corporate  capacity  of  the 
company.  Blanc  v.  Germania  Nat. 
Bank,  114  La.  739  (1905).  A  foreign 
receiver  may  bring  suit,  but  should 
first  obtain  leave  of  court,  and,  if 
his  receivership  is  denied,  he  should 
prove  the  same  by  an  exemplified  copy 
of  the  decree  appointing  him.  Per- 
son V.  Leary,   126  N.   C.  504   (1900). 

1  Harmon  v.  Best,  174  Ind.  323  (1910) . 

-  See  §  871,  infra. 

'  Harland  v.  Banker's,  etc.  Tel.  Co., 
33  Fed.  Rep.  199  (1887),  reversing, 
to  that  extent,  s.  c,  32  Fed.  Rep.  305. 
Under  a  statute  authorizing  receivers 
to  sue  "in  the  name  of  the  corpora- 
tion or  otherwise,"  a  receiver  may  sue 
in  his  own  name.  Manlove  v.  Burger, 
38  Ind.  211  (1871).  But  where  the 
statute  merely  authorizes  the  court 
to  allow  him  to  sue  in  his  own  name, 
he  must  obtain  that  permission  and 
allege  it.  Garver  v.  Kent.  70  Ind. 
428  (1880).  Under  a  code  which  pre- 
scribes that  the  party  in  interest  shall 
sue  in  his  own  name,  a  receiver  may 
sue  in  his  own  name.  Gray  v.  Lewis, 
94  N.  C.  392  (1886).  In  regard  to 
patents  and  real  estate,  however,  he 
must  obtain  title  before  he  can  sue. 
So  held  in  Dick  v.  Struthers,  25  Fed. 
Rep.  103  (1885),  a  patent  case.  The 
receiver  bringing  suit  for  conversion 
occurring  prior  to  his  receivership 
must  sue  in  the  name  of  the  partner- 
ship of  which  ho  has  been  appointed 
receiver.  Yeager  v.  Wallace,  44  Pa. 
St.  294  (1863).  A  receiver  may  sue 
in  his  own  name  as  receiver  on  a 
note  given  to  the  corporation.  Har- 
din V.  Sweeney,   14  Wash.  129  (1896). 

*  Wilson   V.    Welch,    157   Mass.    77 
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vania  the  receiver  of  a  corporation  has  no  such  title  to  patents  as  gives 
him  power  to  institute  a  suit  thereon.  He  is  custodian  merely.^  Costs 
in  a  suit  instituted  during  a  receivership  should  be  paid  as  a  preferred 
claim. ^ 

Stockholders  of  a  corporation  in  bankruptcy  may  cause  a  compro- 
mise offer  of  litigation  to  be  rejected  if  they  give  a  bond  to  protect  the 
estate  against  loss.^  Where  the  court  allows  its  receiver  to  commence 
a  suit  only  on  condition  that  creditors  desiring  it  shall  be  responsible 
for  costs  and  expenses,  such  creditors  should  first  be  paid  their  general 
claims  out  of  the  proceeds  of  the  same.'*  The  court  may  refuse  to  direct 
its  receiver  to  prosecute  an  appeal  in  a  case  in  the  state  court  unless 
corporate  creditors  asking  for  such  appeal  give  security  for  the  costs  and 
expenses  of  the  appeal. °  Where  the  receiver  is  authorized  to  commence 
suit  for  the  benefit  of  such  creditors  as  come  in  and  give  security 
for  the  cost  and  expenses  of  such  suit,  the  suit  being  against  stockholders, 
the  defendants  cannot  defend  on  the  ground  that  some  of  the  creditors 
purchased  their  claims  for  the  sole  purpose  of  coming  in  under  such 
order  of  the  court. ^  Questions  relative  to  the  right  of  a  receiver  to  sue 
in  other  jurisdictions  are  considered  elsewhere.^ 


(1892).  A  Maryland  receiver  of  a 
Maryland  corporation  cannot  bring 
suit  in  his  own  name  in  Massachu- 
setts, on  a  contract  running  to  his 
corporation,  unless  he  shows  that  he 
is  actually  or  virtually  an  assignee 
of  the  corporation's  property.  Homer 
V.  Barr,  etc.  Co.,  180  Mass.  163  (1901). 
A  foreign  receiver  of  a  foreign  corpo- 
ration may  sue  in  the  courts  of  a 
state,  and  he  may  sue  in  his  own 
name  or  in  the  name  of  the  corpora- 
tion he  represents.  Swing  v.  Bentley, 
etc.  Co.,  45  W.  Va.  283  (1898).  Where 
promoters  pay  out  less  than  S30,000 
to  secure  options  on  land,  and  then 
sell  the  options  to  a  corporation  for 
$700,000  of  stock  of  the  latter,  the 
corporation    assuming    the    purchase 


price  of  the  land,  and  then  issue  a 
prospectus  which  is  misleading  and 
does  not  state  the  facts  about  the  is- 
sue of  stock,  and  the  corporation  be- 
comes insolvent,  they  are  liable  to  the 
corporation  for  the  fair  market  value 
of  the  stock  at  the  time  the  stock 
was  issued,  or  as  soon  thereafter  as 
it  had  a  market  value.  The  liabiUty 
is  not  for  unpaid  stock,  but  for  fraud 
as  promoters  in  making  a  secret  profit 
in  services  and  not  making  a  full 
disclosure  to  the  stockholders.  The 
promoters  owe  a  duty  to  future  stock- 
holders. The  land  need  not  be  ten- 
dered back.  The  promoters  are  to 
be  credited  with  their  actual  disburse- 
ments and  to  be  charged  with  the  fair 
market  value   of  the  stock,   with  in- 


1  Dick  V.  Struthers,  25  Fed.  Rep. 
103  (1885).  An  insolvent  corpora- 
tion's patent-rights  may,  under  a  stat- 
ute, be  sold  by  the  sheriff  and  a  good 
title  be  thus  given.  Erie,  etc.  Co. 
V.  National  Wringer  Co.,  63  Fed.  Rep. 
248  (1894). 

2  Ephraim  v.  Pacific  Bank,  136  Cal. 
646  (1902).  See  also  §§  878,  879, 
881. 


3  Re  John  H.  Woodbury,  etc.,  191 
Fed.  Rep.  819  (1911). 

*  Standart  Bros.  v.  Ingham  Circuit 
Judge,  163  Mich.   106  (1910). 

*  Gay  V.  Hudson  River,  etc.  Co., 
184  Fed.  Rep.  631  (1911).  Modified 
in  186  Fed.  Rep.  1022. 

8  Central  T.  Co.  v.  East  Tennessee, 
etc.   Co.,    116  Fed.   Rep.   743    (1902). 
^  See  §  868,  supra. 
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§  870.  Suits  against  receiver  —  Suits  pending  at  the  time  of  ap- 
pointment—  Leave  of  court  to  bring  suit  —  Taxes  —  "Strikes" 
against  a  receiver  —  Levy  of  execution,  attachment,  and  gannshee 
process  in  the  state  after  the  order  of  receivership  is  made  —  Inter- 
ference with  possession  of  receiver.  —  The  fact  that  a  receiver  is 
appointed  does  not  stop  or  affect  a  suit  that  is  pending  against  the  cor- 
poration at  the  time  of  the  appointment.  The  suit  may  continue 
without  him,  or  he  may  apply  to  come  in  as  a  party.^     So  also  where 


terest,  and  also  with  dividends.  The 
suit  should  be  brought  by  the  corpora- 
tion itself  and  not  by  its  receiver, 
according  to  the  Massachusetts  deci- 
sions. Hayward  v.  Leeson,  176  Mass. 
310  (1900). 

1  Sigua  Iron  Co.  v.  Brown,  171  N.  Y. 
488  (1902).  The  receiver  may  come 
into  an  action  pending  when  he  is 
appointed,  the  corporation  being 
plaintiff.  No  substitution  is  neces- 
sary. U.  S.  Vinegar  Co.  v.  Sparaer, 
143  N.  Y.  676  (1894).  A  receiver  may 
appeal  in  a  suit  pending  when  he  was 
appointed,  and  his  appeal  may  be 
in  the  name  of  the  corporation.  Peo- 
ple V.  Troy,  etc.  Co.,  82  Hun,  303 
(1894).  A  suit  pending  when  a  re- 
ceiver is  appointed  may  proceed  with- 
out him.  Kittredge  v.  Osgood,  161 
Mass.  384  (1894).  The  court  may  au- 
thorize a  foreign  receiver  to  come  into 
a  pending  suit.  Rust  v.  United  Water- 
works Co.,  70  Fed.  Rep.  129  (189.5). 
A  receiver  who  comes  into  a  suit  that 
is  pending  when  he  is  appointed  is 
bound  by  the  default  of  the  corpora- 
tion, but  he  may  contest  the  suffi- 
ciency of  the  evidence.  Perry  v. 
Godbe,  82  Fed.  Rep.  141  (1897).  The 
appointment  of  a  receiver  does  not 
abate  a  suit  pending  in  the  corporate 
name.  Rooney  v.  Southern,  etc.  Ass'n, 
119  Ga.  941  (1904).  Suits  pending 
against  a  corporation  at  the  time  it 
passes  into  the  hands  of  a  receiver 
may  be  prosecuted  to  judgment,  with- 
out making  the  receiver  a  party  de- 
fendant. Cooper  V.  Philadelphia,  etc. 
Co.,  57  Atl.  Rep.  733  (N.  J.  1904). 
A  judgment  against  a  corporation  can- 
not be  attacked  collaterally  on  the 
ground  that  it  was  obtained  after  the 
corporation  had  transferred  all  its 
property  for  the  benefit  of  creditors 
and   ceased    doing   business.     Temple 


V.  Branch  Saw  Co.,  88  S.  W.  Rep.  442 
(Tex.  190.5). 

The  appointment  of  a  receiver  does 
not  cause  a  pending  action  to  abate. 
It  may  be  continued  bj'  the  receiver. 
Phceni.x  Warehousing  Co  v.  Badger, 
6  Hun,  293  (1875) ;  affirmed,  67  N.  Y. 
294.  See  also  §  871,  i7ifra.  A  receiver 
cannot  be  substituted  as  defendant  in 
an  action  for  tort  against  the  com- 
pany commenced  before  his  appoint- 
ment. Decker  v.  Gardner,  124  N.  Y. 
334  (1891).  The  appointment  of  a 
receiver  does  not  prevent  a  sale  under 
foreclosure  where  judgment  therefor 
was  obtained  before  the  appointment. 
Preston  v.  Loughran,  58  Hun,  210 
(1890).  It  is  in  the  discretion  of  the 
court  whether  it  will  allow  the  re- 
ceiver to  come  into  a  suit  which  is 
pending  when  he  is  appointed.  Dun- 
lop  V.  Patterson,  etc.  Ins.  Co.,  74 
N.  Y.  145  (1878).  The  fact  that  a 
receiver  is  appointed  during  the  pend- 
ency of  an  application  by  the  corpo- 
ration for  a  mayidamiis  to  compel  a 
town  to  deliver  bonds  does  not  abate 
the  proceeding  or  affect  it  in  any 
way,  so  long  as  the  receiver  does  not 
object.  The  corporation  remains  in 
existence  and  capable  of  suing  and 
being  sued.  People  v.  Barnett,  91  III. 
422  (1879).  A  receiver  and  the  funds 
in  his  hands  are  not  affected  by  a 
judgment  obtained  against  the  com- 
pany in  a  federal  court,  even  though 
the  receiver  had  intervened  m  .  the 
suit  to  the  extent  of  preserving  some 
assets.  The  judgment  is  not  allowed 
to  participate.  People  v.  Knicker- 
bocker, etc.  Ins.  Co.,  106  N.  Y.  619 
(1887).  A  receiver  may  intervene  in 
a  suit  pending  against  the  corporation 
when  he  is  appointed.  Andrews  v. 
Steele  City  Bank,  57  Neb.  173  (1898). 
A   pending  suit   in  a  federal   court  is 


(210) 
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a  corporation  becomes  bankrupt  pending  a  suit  against  it,  the  plaintiff 
may  proceed  with  the  suit  or  take  his  share  of  the  corporate  assets. 
The  former  may  be  preferred  if  no  discharge  in  bankruptcy  takes  place » 
and  even  in  that  case  the  judgment  is  good  only  against  assets  acquired 
by  the  debtor  after  the  date  of  the  bankruptcy  proceedings.^  A  court 
will  not  stay  a  pending  suit  against  the  company  in  order  to  force  the 
filing  of  the  claim  in  the  receivership.^  After  the  appointment  of  a 
receiver  of  an  insolvent  corporation  to  wind  up  its  affairs  and  dis- 
tribute its  assets,  a  creditor  cannot  obtain  a  judgment  and  claim  a 
lien  prior  to  other  creditors.^    A  receiver  cannot  be  sued  for  negligence 


not  affected  by  insolvency  proceedings 
instituted  after  such  suit  was  com- 
menced. Straine  v.  Bradford,  etc.  Co., 
88  Fed.  Rep.  571  (1898).  A  receiver 
need  not  be  brought  into  an  appeal 
pending  when  he  was  appointed. 
Steinhauer  v.  Colmar,  11  Colo.  App. 
494  (1898).  A  court  which  has  ap- 
pointed a  receiver  may  enjoin  the 
prosecution  of  a  pending  case  against 
the  corporation  by  a  creditor.  Mor- 
ton V.  Stone,  etc.  Co.,  44  Atl.  Rep.  875 
(N.  J.  1899).  A  receiver  of  a  national 
bank  is  a  proper  but  not  a  necessary 
party  to  a  suit  pending  against  the 
bank  at  the  time  of  his  appointment. 
Speckert  v.  German  Nat.  Bank,  98 
Fed.  Rep.  151  (1899).  The  appoint- 
ment of  a  receiver  after  a  suit  has 
been  commenced  does  not  prevent  the 
continuation  of  the  suit.  Black  v. 
ConsoUdated,  etc.  Co.,  158  N.  C.  468 
(1912).  Newly  appointed  receivers 
are  proper  parties  defendant  in  a  pend- 
ing action  against  the  company  to  try 
the  title  to  land.  San  Antonio,  etc. 
Ry.  V.  Ruby,  80  Tex.  172  (1891).  A 
receiver  must  obey  an  injunction  in 
existence  at  the  time  he  takes  posses- 
sion of  a  railroad.  If  he  does  not  he 
will  be  punished  for  contempt,  even 
though  he  was  appointed  by  a  federal 
court  and  the  injunction  was  in  a  state 
court.  Safford  v.  People,  85  111.  558 
(1877).  As  to  a  federal  receiver  dis- 
obeying a  state  court  injunction,  see 
State  V.  Miller,  54  Kan.  244  (1894). 
The  court,  upon  the  appointment  of  a 
receiver  of  an  insolvent  corporation, 
may  restrain  the  prosecution  of  suits 
against  it.  Phoenix,  etc.  Co.  v.  North 
River,  etc.  Co.,  33  Hun,  156   (1884). 


A  foreclosure  of  a  lien  in  a  state 
court  may  go  on  though  a  receiver  is 
appointed  in  the  meantime  by  the  fed- 
eral court  in  foreclosing  the  mortgage. 
The  latter  court,  however,  will  not 
aid  a  judgment  in  the  former  case. 
Blair  v.  St.  Louis,  etc.  R.  R.,  25  Fed. 
Rep.  2  (1885).  Cf.  §  839,  supra.  A 
receiver  appointed  during  the  pend- 
ency of  a  suit  against  a  corporation 
need  not  be  brought  in  as  a  party. 
If  he  applies  to  come  in  and  set  up 
a  defense  the  court  will  generally 
allow  him  to  do  so.  Willink  v.  Mor- 
ris, etc.  Co.,  4  N.  J.  Eq.  377  (1843). 
The  appointment  of  a  receiver  does 
not  abate,  continue,  or  bar  a  suit 
periding  against  the  corporation.  The 
suit  may  continue.  Toledo,  etc.  Ry. 
V.  Beggs,  85  111.  80  (1877).  Where 
at  the  time  of  the  appointment  of  a 
receiver  a  suit  is  pending  on  a  claim, 
and  the  plaintiff  files  his  claim  against 
the  receiver  and  continues  his  suit, 
the  amount  found  due  in  the  suit 
will  be  the  amount  allowed  as  against 
the  receiver.  Pine,  etc.  Co.  v.  Lafay- 
ette, etc.  Works,  53  Fed.  Rep.  853 
(1893).  Cf.  §  881,  injra.  In  Eng- 
land, where  judgment  is  obtained 
against  a  company  after  the  stock- 
holders have  resolved  to  ^sdnd  it  up, 
the  action  will  be  stayed  as  against 
the  receiver.  Westbury  v.  Twigg, 
[1892]  1  Q.  B.  77. 

1  Hackett  v.  Supreme  Council,  etc.» 
206  Mass.  139  (1910). 

2  Currie  v.  Consolidated,  etc.  Corp. 
Ltd.,  94  L.  T.  Rep.  148  (1905). 

3  Clark  V.  Bacorn,  116  Fed.  Rep.  617 
(1902). 


3346 


•1 


RECEIVERS. 


[§  870. 


of  the  corporation  prior  to  his  appointment,  and  he  is  not  even  a  proper 
party.^  A  person  injured  by  a  railroad  prior  to  a  receivership  cannot 
bring  suit  against  the  receivers  therefor .- 

A  receiver  must  observe  any  injunction  that  exists  against  the  com- 
pany at  the  time  of  his  appointment.  The  receiver  of  a  corporation 
may  cause  to  be  reopened  a  judgment  obtained  against  the  corporation 
by  default  by  fraud  and  coUusion  and  to  interpose  a  defense.^  ^Vhere 
a  receiver  continues  a  suit  which  was  pending  when  he  was  appointed, 
the  estate  is  Hable  for  costs  before  as  well  as  after  he  entered 
the  suit.'^ 

In  regard  to  new  suits  instituted  after  the  receiver  is  appointed,  the 
permission  of  the  court  which  appointed  the  receiver  must  be  obtained 
before  a  suit  is  brought  against  the  receiver  or  against  the  property 
in  his  possession.  If  this  permission  is  not  obtained,  the  party  com- 
mencing the  suit  is  guilty  of  contempt  of  court.^    A  suit,  however, 

1  Emory  v.  Faith,  113  Md.  253  success,  and  is  without  funds  to  pay 
(1910).  the  costs,   he  may  be  deemed  guilty 

2  Fountain  v.  Stickney,  145  Iowa,  of  bad  faith  and  charged  personally 
167  (1909).  -nnth  the  costs.     Bourdon  v.  Martin,  74 

3  Peabody  v.  New  England,  etc.  Co.,  Hun,  246  (1893) ;  aff'd,  142  N.  Y.  669. 
184  111.  625.(1900).     A  receiver  cannot  See  §  881,  iujra. 

have  a  judgment  at  law  set  aside  on  *  "The  jurisdiction  of  the  court  ap- 
the  ground  that  it  was  obtained  by  pointing  a  receiver  is  necessarily  ex- 
collusion.  His  remedy  is  in  equity,  elusive,  and  actions  at  law  cannot  be 
Woodward  v.  Arlington,  etc.  Co.,  44  prosecuted  against  him  e.xcept  by 
Atl.  Rep.  620  (Del.  1899).  Where  a  leave  of  that  court."  Texas,  etc.  Ry. 
receiver  is  appointed  in  1892  and  its  v.  Cox,  145  U.  S.  593  (1892) ;  Werner 
property  is  foreclosed  and  the  sale  v.  Murphy,  60  Fed.  Rep.  769  (1894). 
confirmed  in  1894,  and  a  creditor  and  The  state  cannot  file  a  quo  warranto 
stockholder  in  1895  petitions  a  court  proceeding  to  forfeit  a  charter,  where 
in  another  state  to  direct  the  receiver  a  receiver  is  ah-eady  in  charge,  unless 
to  begin  suit  to  set  aside  the  fore-  the  consent  of  the  court  is  first  ob- 
elosure,  which  motion  is  denied,  and  tained.  Wayne  Pike  Co.  v.  State,  134 
the  stockholder  then  commences  such  Ind.  672  (1893).  When  property  is 
suit  himself  in  1896,  and  the  court  in  the  hands  of  a  receiver  a  suit  there- 
decides  against  him  in  1902  in  another  for  cannot  be  brought  against  the  re- 
state, the  receiver  in  the  original  state  ceiver,  except  by  leave  of  court.  Chal- 
-vvill  not  be  directed  or  allowed  to  mers  v.  Littlefield,  103  Me.  271 
again  contest  the  matter.  Denver,  (1907).  In  Thompson  !'.  Scott,  4 
etc.  Co.  V.  American  Waterworks  Dill.  508  (1876);  s.  c,  23  Fed.  Cas. 
Co.,  85  Atl.  Rep.  826  (N.  J.  1913).  1088,  the  court  ordered  that  a  party 
*  Re  London,  etc.  Stores,  [1898]  2  who  had  brought  suit  in  another  court 
Ch.  684.  Where  the  liquidator  de-  for  damages  against  the  receiver  ap- 
fends  against  a  suit  pending  when  he  pointed  by  the  former  court  without 
was  appointed  and  is  defeated,  the  obtaining  leave  should  bo  committed 
entire  costs  are  payable  out  of  the  for  contempt  unless  he  discontinued 
estate  in  preference  to  ordinary  debts,  the  suit.  The  court  refused  to  follow 
Re  Wenborn  &  Co.,  92  L.  T.  Rep.  228  Allen  v.  Central  R.  R.,  42  Iowa,  683 
(1905).  Where  a  receiver  voluntarily  (1876),  and  Kinney  v.  Crocker,  18 
intervenes  in  a  pending  litigation  Wis.  74  (1864).  Demurrer  lies  to  a 
without    any    reasonable    prospect    of  suit  brought  against  a  receiver  with- 
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instituted  against  a  receiver  without  leave  of  the  court  does  not  neces- 
sarily fail.     If  the  receiver  is  willing  so  to  do,  he  may  waive  the  objec- 


out  leave,  even  though  a  state^  statute 
authorizes  suit  without  such  leave, 
the  receiver  being  appointed  by  a  fed- 
eral court.  Hale  v.  Duncan,  11  Fed 
Cas.  184  (1877).  In  Henderson  v. 
Walker,  55  Ga.  481  (1875),  where  per- 
mission to  sue  at  law  had  been  ob- 
tained, the  court  at  law,  in  dismiss- 
ing the  complaint  on  the  e\'idence, 
withdrew  at  the  same  time  the  per- 
mission to  sue. 

A  receiver  of  a  bank  is  a  necessary 
party  to  a  suit  by  a  stockholder  to 
cancel  his  subscription  for  fraud,  and 
a  suit  against  him  for  that  purpose 
without  leave  of  court  will  be  dis- 
missed. Earle  v.  Humphrey,  121 
Mich.  518  (1899).  The  receiver  can- 
not be  sued  without  the  consent  of  the 
court,  even  for  a  cause  of  action  arising 
before  the  receivership.  Smith  r.  St. 
Louis,  etc.  Ry.,  151  Mo.  391  (1899). 
A  suit  against  a  receiver  for  taking 
possession  of  property,  which  it  is 
alleged  he  was  not  entitled  to  take, 
may  be  enjoined  bj'  the  court  which 
appointed  the  receiver,  its  consent  not 
ha\ing  been  obtained.  Montgomery 
r.  Enslen,  126  Ala.  654  (1900).  A 
complaint  against  a  receiver  which 
does  not  contain  an  allegation  that 
the  court  has  authorized  the  suit  is 
demurrable.  Peirce  v.  Chism,  23  Ind. 
App.  505  (1899).  A  party  must  apply 
to  the  court  before  suing  at  law  for 
damages.  Melendy  v.  Barbour,  78  Va. 
544  (1884).  Where  the  receiver  re- 
jects the  claim,  the  court  should  per- 
mit an  issue  to  be  framed  and  tried, 
instead  of  lea%'ing  the  creditor  to  sue 
the  insolvent  company.  Citizens'  Sav. 
Bank  v.  Ingham  Circuit  Judge,  98 
Mich.  173  (1893).  A  receiver  may  be 
sued  for  trover  without  first  obtain- 
ing the  consent  of  the  court.  Ken- 
ney  v.  Ranney,  96  Mich.  617  (1893). 
In  suits  relative  to  the  infringement 
of  patents  the  federal  court  will  treat 
a  state  receiver  the  same  as  other 
individuals.  Hupfeld  v.  Automaton 
Piano  Co.,  66  Fed.  Rep.  788  (1895). 
A  stockholder  may  be  permitted  to 
bring  suit  against  the  receiver  of  the 
corporation  to  set  aside  a  fraudulent 


assignment  by  him  of  stock,  and  a 
request  need  not  be  made  to  the  re- 
ceiver to  bring  the  suit,  he  being 
guilty  of  the  fraud.  Farwell  i'.  Great 
Western  Tel.  Co.,  161  III.  522  (1896). 
Demurrer  lies  to  an  application  for  a 
7nandamit^  against  a  receiver  without 
consent  of  the  court.  Malott  v.  State, 
158  Ind.  678  (1902).  Where  the 
receiver  is  a  railroad  company,  and 
in  addition  to  being  receiver  of  one 
road  is  lessee  of  another  road,  it  is 
liable  to  be  sued  for  an  injury  on 
the  latter  without  leave  of  the  court 
to  bring  such  suit  being  granted. 
L^Tnan  v.  Central  Vt.  R.  R.,  59  Vt. 
167  (1886).  In  Vermont  it  is  held 
that  a  receiver  may  be  sued  for 
negligence  in  constructing  a  crossing, 
and  that  the  permission  of  the  court 
to  bring  the  suit  need  not  be  ob- 
tained. Roxbury  v.  Central  Vt.  R.  R., 
60  Vt.  121  (1887).  The  receiver,  when 
sued  at  law  without  leave;  may  plead 
his  receivership.  It  is  a  good  defense. 
Barton  v.  Barbour,  104  U.  S.  126 
(1881).  In  this  case,  however,  there 
is  a  \igorous  dissenting  opinion  by 
Mr.  Justice  Miller,  who  said  of  the  re- 
ceiver: "He  generally  takes  the  prop- 
erty out  of  the  hands  of  its  owner, 
operates  the  road  in  his  own  way, 
with  an  occasional  suggestion  from  the 
court,  which  he  recognizes  as  a  sort 
of  partner  in  the  business  ;  sometimes, 
though  very  rarely,  pays  some  money 
on  the  debts  of  the  corporation,  but 
quite  as  often  adds  to  them,  and  in- 
jures prior  creditors  bj'  creating  a 
new  and  superior  lien  on  the  prop- 
erty pledged  to  them."  Punishment 
for  contempt  can  be  inflicted  only  on 
those  who  were  personally  ser\'ed. 
American  Con.  Co.  ?;.  Jacksonville, 
etc.  Ry.,  52  Fed.  Rep.  937  (1892). 
Where  the  receiver  is  a  party  defend- 
ant, other  parties  defendant  may  file 
a  cross-bill  against  him  without  ob- 
taining the  consent  of  the  court.  Ven- 
ner  v.  Denver,  etc.  Co.,  40  Colo. 
212  (1907).  An  appeal  lies  from  an 
order  of  the  court  refusing  to  allow 
a  receiver  to  be  sued.  State  v.  Superior 
Court,  38  Wash.  23  (1905). 
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tion,  and  his  waiver  need  not  be  formal,  but  will  be  implied  if  he  fails 
to  object  at  once.^ 


'  If  the  receiver  objects  he  must  do 
so  promptly.  Jerome  i;.  McCarter,  94 
U.  S.'734  (1876).  The  court  has  juris- 
diction of  a  suit  against  a  receiver, 
even  though  consent  to  sue  him  was 
not  obtained.  He  may  waive  it. 
INIulcahey  v.  Strauss,  151  lU.  70  (1894). 
The  plaintiff  must  allege  that  the 
court  has  authorized  the  suit  against 
the  receiver.  Burk  v.  Muskegon,  etc. 
Co.,  98  Mich.  614  (1894);  although 
perhaps  it  is  waived  if  raised  onlj'  at 
the  final  hearing.  Steel,  etc.  Co.  v. 
Muskegon,  etc.  Co.,  98  Mich.  616 
(1894).  If  the  receiver  submits  to  be 
sued  at  law  without  leave  being  first 
obtained,  and  if  counsel  do  not  raise 
the  question,  the  court  on  appeal  will 
not  raise  it,  the  case  itself  being  dis- 
missed. Consent  of  the  court  to  a 
receiver  being  sued  is  a  matter  of  regu- 
larity and  not  of  jurisdiction,  and  the 
consent  may  be  given  by  the  supreme 
court  on  appeal.  Sigwald  v.  City 
Bank,  82  S.  C.  382  (1909).  By  appear- 
ing generally  the  receiver  waives  the 
objection  that  the  suit  against  him  was 
brought  without  leave  of  court.  Good- 
ale,  etc.  Co.  V.  Valentine,  69  Wash.  263 
(1912).  Smith  t^.  FUnt,  etc.  Ry.,  46 
Mich.  258  (1881).  Although  a  re- 
ceiver has  been  sued  -v^ithout  leave  of 
the  court,  yet  the  court  will  not  al- 
ways enjoin  the  suit,  but  may  allow 
it  to  proceed.  The  injunction  if 
granted  is  against  the  person  and  not 
against  the  other  court.  The  receiver 
cannot  set  this  up  as  a  matter  of 
defense.  His  remedy  is  to  apply  to 
the  court  which  appointed  him  for  an 
injunction.  Lvman  v.  Central  Vt. 
R.  R.,  59  Vt.  167  (1886) ;  Blumenthal 
.;.  Brainerd,  38  Vt.  402  (1866) ;  Kin- 
ney V.  Crocker,  18  Wis.  74  (1864),  but 
criticized  in  Thompson  v.  Scott,  4  Dill. 
508  (1876) ;  s.  c,  23  Fed.  Cas.  1088. 
Where  the  receiver  appears  and  de- 
fends he  cannot  after  judgment  raise 
the  objection  that  the  consent  of  the 
court  was  not  first  obtained.  Manker 
V.  Phoenix,  etc.  Ass'n,  124  Iowa,  341 
(1904).  A  citizen  of  New  York  may 
bring  suit  against  a  foreign  receiver 
of  a  foreign  corporation  ^^^thout  first 


obtaining  permission  from  the  court. 
The  general  rule  is  that  a  suit  brought 
against  a  receiver  without  pre^^ous 
permission  is  not  a  defense  to  the  suit, 
but  is  merely  a  contempt  of  court. 
The  court  maj'  set  aside  or  staj-  the 
suit,  but  until  it  does  so  the  suit  may 
proceed.  Pruyn  v.  McCrearj',  105 
X.  Y.  App.  Div.  302  (1905) ;  aff'd,  182 
X.  Y.  568.  It  is  presumed  that 
leave  was  obtained  to  sue  a  receiver. 
Failirre  to  obtain  it  does  not  affect 
a  suit  except  that  the  receiver  may 
obtain  a  stay  of  proceedings  or  insti- 
tute proceedings  for  contempt.  Pay- 
son  V.  Jacobs,  38  Wash.  203  (1905). 
Where  a  receiver  is  sued  without  leave, 
but  does  not  object  and  goes  to  trial, 
he  eanuot,  after  a  verdict  is  given, 
arrest  judgment  on  that  ground.  Elk- 
hart, etc.  Co.  r.  Ellis,  113  Ind.  215 
(1887) ;  Camp  v.  Barney,  4  Hun,  373 
(1875).  Permission  to  sue  the  receiver 
in  an  action  of  trespass  on  land  need 
not  be  obtained  where  there  is  nothing 
to  show  that  the  receiver  is  in  posses- 
sion. The  receiver  was  made  a  party 
defendant  as  a  joint  wrongdoer  with 
the  corporation,  which  was  also  made 
a  party  defendant.  The  receiver,  it 
seems,  might  have  applied  to  his 
court  to  enjoin  the  action.  Fort 
Wayne,  etc.  R.  R.  v.  Mellett,  92  Ind. 
535  (1883).  A  resident  of  Xew  York 
may  sue  in  the  Xew  York  courts  a  re- 
ceiver appointed  in  Ohio  where  such 
suit  is  based  upon  a  contract  made  in 
Xew  York  with  such  receiver.  The 
consent  of  the  Ohio  court  to  such  suit 
need  not  be  obtained,  especially  where 
by  the  statutes  of  Ohio  such  consent 
is  unnecessarv.  Le  Fevre  v.  Mat- 
thews, 39  X.  Y.  App.  Div.  232  (1899). 
Where  a  creditor  has  obtained  judg- 
ment against  the  receiver  in  a  state 
other  than  that  in  which  the  receiver 
was  appointed,  the  creditor  may  bring 
suit  against  the  receiver  in  the  latter 
state  on  such  judgment.  Thomas  v. 
Hale,  82  Minn.  423  (1901).  Where  an 
insolvent  corporation  passes  into  a 
receiver's  hands  and  the  receiver  ac- 
quires all  the  interests  of  the  parties 
to  the  suit,  an  outside  creditor  may 
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Where  an  application  is  made  for  leave  to  sue  the  receiver,  the  court, 
if  it  allows  the  suit,  will  generally  require  that  it  be  brought  in  that 
court  and  not  in  a  foreign  court.^  In  a  foreclosure  suit  against  a  ware- 
housing company  where  a  receiver  has  been  appointed,  a  claim  against 
the  company  for  injury  to  goods  may  be  passed  upon  by  the  court 
and  the  mortgagor  is  not  entitled  to  a  jury.^  The  court  is  not  bound 
to  allow  a  person  to  sue  its  receiver  but  may  require  him  to  submit  the 
entire  matter  to  the  court.^  A  suit  against  a  receiver  in  another  court 
for  the  wrongful  acts  of  his  predecessors  may  be  enjoined.*  A  suit  by 
or  against  a  federal  receiver  may  be  brought  in  the  federal  court. ^ 
Service  may  be  made  upon  the  agent  of  a  receiver  of  a  railroad  where  the 
statute  requires  that  any  one  operating  a  road  shall  appoint  an  agent 
in  each  county  upon  whom  service  may  be  made.^  A  receiver  while 
going  into  another  jurisdiction  to  attend  court  as  plaintiff  cannot  be 
served  with  process  there  in  another  suit.'^ 

A  federal  receiver  is  not  entitled,  by  reason  of  that  fact  alone,  to 
remove  a  ease  from  the  state  court  into  the  federal  court. ^    Where  there 


file  a  new  bill  to  reach  certain  equitable 
assets  of  the  corporation.  Harp  v. 
Abbeville,  etc.  Co.,  108  Ga.  168  (1899). 
1  Central  T.  Co.  v.  Wabash,  etc. 
R.  R.,  23  Fed.  Rep.  858  (1885),  where 
appUcation  was  made  to  allow  suit  to 
have  declared  void  certain  bonds 
held  by  the  receiver.  Under  a  statu- 
tory power  to  enjoin  creditors'  actions 
after  a  receiver  is  appointed,  a  state 
court  cannot  enjoin  a  subsequent  pro- 
ceeding in  the  federal  court.  Re 
Schuyler,  etc.  Co.,  154  U.  S.  256  (1894), 
rev'g  136  N.  Y.  169.  In  the  ease 
Peale  v.  Phipps,  14  How.  368  (1852), 
the  court  held  that  a  receiver  ap- 
pointed by  a  state  court  could  not  be 
sued  in  the  federal  court.  By  permis- 
sion of  the  court  an  attachment  may 
be  levied  by  a  creditor  of  a  non- 
resident person  on  a  debt  due  from 
a  resident  receiver  to  such  non- 
resident. Green  v.  Wallis  Iron  Works, 
49  N.  J.  Eq.  48  (1892).  An  order 
refusing  to  allow  a  party  to  sue  a 
receiver  is  appealable.  Meeker  v. 
Sprague,  5  Wash.  St.  242  (1892). 
A  receiver  cannot  be  sued  in  another 
court  even  in  the  same  jurisdiction. 
Re  Maidstone  Palace  of  Varieties, 
[1909]  2  Ch.  283.  In  an  application 
to  the  court  for  leave  to  sue  its  receiver, 
the  court  may  authorize  an  independ- 
ent suit  or  may  compel  the  applicant 


to  intervene  in  the  original  cause. 
Stephens  v.  Augusta,  etc.  Co.,  120  Ga. 
1082  (1904). 

^Shedd  V.  Seefeld,  230  lU.  118 
(1907). 

3  De  Forrest  v.  Coffey,  154  Cal.  444 
(1908).  See  also  §  875,  infra.  A 
claimant  of  property  in  the  hands  of  a 
receiver  may  be  allowed  by  the  court 
to  bring  replevin  or  make  an  appUca- 
tion in  pending  proceedings.  McNeal 
Machinery  Co.  v.  Empire,  etc.  Co.,  85 
Kan.  277  (1911).  A  claim  for  damages 
while  a  receiver  is  in  charge  may  be  re- 
ferred by  the  court  to  a  special  master. 
Nashville,  etc.  Co.  v.  Bunn,  168  Fed. 
Rep.  862  (1909). 

*  Jones  V.  Schlapback,  81  Fed.  Rep. 
274  (1896). 

^  See  §  868,  supra. 

^  Stewart  v.  Harmon,  98  Fed.  Rep. 
190  (1899).  Under  the  United  States 
statute,  that  a  federal  receiver  shall 
manage  property  according  to  the 
laws  of  the  state  where  the  property 
is,  service  in  a  suit  against  a  re- 
ceiver may  be  made  upon  a  local  agent 
where  by  the  statutes  of  the  state 
such  service  could  be  so  made  as 
against  the  corporation  itself.  Wolfe 
;;.  Pierce,  23  Ind.  App.  591  (1900). 

^  Peet  V.  Fowler,  170  Fed.  Rep.  618 
(1909). 

8  Gableman  v.  Peoria,  etc.  Ry.,  179 
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are  two  receivers,  one  resident  and  one  non-resident,  the  latter  cannot 
remove  the  case  to  the  federal  court  on  the  ground  of  diversity  of  citi- 


U.  S.  335  (1900).  A  federal  receiver 
sued  in.  the  state  court  cannot  remove 
the  case  to  the  United  States  court 
on  that  ground  alone.  Dale  v.  Smith, 
182  Fed.  Rep.  360  (1910).  A  suit 
against  a  federal  receiver  may  be 
removed  to  the  federal  court,  irrespec- 
tive of  citizenship,  if  over  $2,000  is 
involved.  Tompkins  v.  MacLeod,  96 
Fed.  Rep.  927  (1899).  A  federal 
receiver  cannot  remove  a  suit  against 
him  in  the  state  court  unless  the  amount 
involved  is  $2,000  or  more.  Gilmore 
V.  Herrick,  93  Fed.  Rep.  525  (1899). 
A  suit  in  a  state  court  against  a  re- 
ceiver for  acts  of  the  receiver  himself 
and  not  for  acts  of  the  insolvent  cor- 
poration cannot  be  removed  by  the  re- 
ceiver into  the  federal  court  unless 
the  amount  involved  is  $2,000.  Pitkin 
V.  Cowen,  91  Fed.  Rep.  599  (1899). 
A  suit  brought  in  a  state  court 
against  a  federal  receiver  may  be 
removed  to  the  federal  court  as  aris- 
ing under  the  laws  of  the  United 
States.  Board  of  Com'rs,  etc.  i>. 
Peirce,  90  Fed.  Rep.  764  (1898). 
Where  a  receiver  has  been  appointed 
by  the  federal  court  at  the  instance 
of  bondholders,  and  a  party  that  is 
carrying  on  suit  against  the  corpora- 
tion in  the  state  court  interpleads  in 
the  federal  suit,  the  federal  court 
may  cause  such  suit  to  be  removed 
from  the  state  court  to  the  federal 
court,  even  though  such  party  ob- 
jects thereto,  and  even  though  a  fed- 
eral court  would  not  originally  have 
had  jiu-isdiction  of  such  a  case.  Rice 
V.  Durham  Co.,  91  Fed.  Rep.  433 
(1899).  A  federal  receiver  has  no 
right  to  remove  a  case  to  the  federal 
court  where  he  is  sued  jointly  with 
another  party  who  has  no  right  to 
remove.  Marrs  v.  Felton,  102  Fed. 
Rep.  775  (1900).  Even  though  in  a 
suit  in  a  state  court  against  a  federal 
receiver  there  is  no  allegation  that 
the  receiver  was  appointed  by  the 
United  States  court,  yet  the  receiver 
may  remove  the  ease  to  the  United 
States  court.  Wint(>rs  v.  Drake,  102 
Fed.  Rep.  545  (1900).  Where  a  cit- 
izen of  Pennsylvania,  who  is  appointed 
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receiver  by  the  United  States  court  in 
Massachusetts,  brings  suit  in  that 
state  in  the  state  court  against  a 
citizen  of  New  York,  the  latter  may 
remove  the  ease  to  the  United  States 
court,  the  amount  being  sufficient. 
Pepper  v.  Rogers,  128  Fed.  Rep.  987 
(1904).  Where  the  property  of  a  cor- 
poration is  in  the  hands  of  state 
receivers  and  any  judgment  against  it 
in  the  federal  court  would  have  to 
be  referred  to  the  state  court  for 
payment,  a  case  which  has  been  re- 
moved to  the  federal  court  should  be 
remanded.  Goldberg,  etc.  Co.  v.  Ger- 
man, etc.  Co.,  152  Fed.  Rep.  831 
(1907).  Where  a  suit  against  a  fed- 
eral receiver  has  been  removed  to  the 
federal  court  and  subsequently  an- 
other similar  suit  is  instituted  in  the 
state  court,  the  trial  of  the  latter  will 
be  deferred  until  the  decision  in  the 
federal  court.  City  of  Ashland  v. 
Wisconsin,  etc.  Ry.,  121  Wis.  646 
(1904).  An  attachment  suit  in  a 
state  court  against  a  corporation, 
pending  when  a  receiver  is  appointed 
by  the  federal  court,  cannot  be  re- 
moved by  the  receiver  to  the  federal 
court,  the  amount  involved  being  less 
than  $2,000.  Pendleton  v.  Lutz,  78 
Miss.  322  (1900).  A  suit  in  a  state 
court  against  a  federal  receiver  for 
damages  is  not  removable  merely  be- 
cause the  receiver  is  a  federal 
receiver.  Gableman  v.  Peoria,  etc. 
Ry.,  101  Fed.  Rep.  1  (1900).  A  suit 
against  a  federal  receiver  to  deter- 
mine his  rights  as  to  certain  assets 
may  be  removed  by  him  to  the  federal 
court  irrespective  of  the  amount  in- 
volved. Shinnej^  v.  North  American, 
etc.  Co.,  97  Fed.  Rep.  9  (1899).  A 
suit  in  a  state  court  against  the  offi- 
cers of  a  national  bank  on  the  ground 
that  they  had  violated  the  national 
bank  act  is  removable  to  the  United 
States  court.  Bailey  v.  Mosher,  95 
Fed.  Rep.  223  (1899)'.  A  suit  brought 
in  a  state  court  against  a  receiver 
appointed  bj-^  the  federal  court  may 
be  removed  into  the  federal  court. 
Evans  v.  DiUingham,  43  Fed.  Rep.  177 
(1890).  A  receiver  appointed  by  the 
51 
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zenship.^  But  where  a  federal  receiver  removes  a  case  from  the  state 
court  into  the  federal  court  he  cannot  afterwards  object  that  the  re- 
moval was  illegal.^  The  federal  court  will  not  allow  its  receiver  to  be 
interfered  with,  in  the  conduct  of  litigation,  by  a  state  receiver  subse- 
quently appointed.^  As  a  general  rule  receivers  appointed  in  one  state 
cannot  be  sued  in  another  state  on  causes  of  action  arising  from  acts 
or  contracts  of  the  receiver.^    Where  a  state  receiver  is  in  charge  of  a 


federal  court  cannot,  by  reason  of 
that  fact  alone,  remove  cases  to  the 
United  States  coiirt.  Echols  v.  Smith, 
42  S.  W.  Rep.  538  (Ky.  1897).  Cf. 
Sullivan  v.  Barnard,  81  Fed.  Rep.  886 
(1897);  Central  Trust  Co.  v.  East 
Tennessee,  etc.  Ry.,  59  Fed.  Rep.  523 
(1894) ;  Carpenter  v.  Northern  Pac. 
R.  R.,  75  Fed.  Rep.  850  (1896).  An 
action  in  a  state  court  against  a  fed- 
eral receiver  on  a  cause  arising  out 
of  his  acts  may  always  be  removed 
into  the  federal  court.  Jewett  v. 
Whitcomb,  69  Fed.  Rep.  417  (1895). 
A  suit  against  a  federal  receiver  may 
be  removed  to  the  federal  court. 
Lund  V.  Chicago,  etc.  Ry.,  78  Fed.  Rep. 
385  (1897).  Mandamus  proceedings 
in  a  state  court  against  a  federal 
receiver  may  be  removed  to  the  fed- 
eral court.  State  v.  Northern  Pac. 
R.  R.,  75  Fed.  Rep.  333  (1896).  The 
fact  that  a  federal  temporary  re- 
ceiver is  in  possession  of  the  com- 
pany's property  on  foreclosure  does 
not  enable  him  to  remove  to  the 
United  States  com-t  a  suit  brought 
against  him  in  the  state  court.  Lin- 
coln V.  Lincoln  Street  Ry.,  77  Fed. 
Rep.  658  (1896).  The  fact  that  a 
receiver  of  a  bank  is  appointed  by  the 
comptroller  does  not  authorize  him 
to  remove  pending  suits  to  the  federal 
coiu-t.  Wichita  Nat.  Bank  v.  Smith, 
72  Fed.  Rep.  568  (1896).  A  receiver 
of  a  national  bank  appointed  by  the 
comptroller  could  not  remove  a  case 
to  the  federal  court  where  the  amount 
was  less  than  $500.  Hallam  v.  Til- 
linghast,  75  Fed.  Rep.  849  (1896). 
Where  a  federal  receiver  is  sued  in 
the  state  court,  and  removes  the  case 
to  the  federal  court,  he  cannot  have 
the  case  taken  away  from  a  jury  trial. 
Vany  v.  Toledo,  etc.  Ry.,  67  Fed.  Rep. 
379  (1895). 

1  Wrightsville,  etc.  Co.  v.  Hardware, 


etc.  Co.,  180  Fed.  Rep.  586  (1910). 
A  suit  by  a  state  in  the  state  court 
against  a  street  railway  company  and 
its  federal  receivers  to  forfeit  the 
franchises,  cannot  be  removed  to  the 
United  States  court.  The  federal 
court  has  no  power  to  forfeit  street 
railway  franchises  granted  by  a  city 
under  a  statute.  People  v.  Bleecker 
St.,  etc.  R.  R.,  178  Fed.  Rep.  156 
(1910). 

2Baggs  V.  Martin,  179  U.  S.  206 
(1900). 

'  Johnson  v.  Southern,  etc.  Assoc, 
99  Fed.  Rep.  646  (1900).  This  sub- 
ject of  a  conflict  between  the  federal 
and  state  courts  as  to  the  appoint- 
ment of  receivers  and  the  exercise  of 
exclusive  jurisdiction  based  on  prior- 
ity of  jurisdiction  is  fully  considered 
elsewhere.     See  §  839,  supra. 

*  A  citizen  of  Indiana,  injtu-ed  by  a 
railroad  in  the  hands  of  a  receiver 
appointed  by  a  Virginia  court,  has  no 
constitutional  right  to  bring  her  suit 
for  damages  in  the  federal  court. 
Reed  v.  Axtell,  84  Va.  231  (1887).  An 
attachment  on  property  being  admin- 
istered in  New  York  by  a  New  Jersey 
receiver  will  not  lie  on  a  cause  of 
action  against  the  receiver  for  ex- 
cessive charges  on  freight.  The  court 
will  not  allow  an  interference  with 
the  custody  of  the  law  in  another 
state.  Killmer  v.  Hobart,  58  How.  Pr. 
452  (1880).  The  courts  of  one  state 
will  not  order  a  receiver  appointed  in 
another  state  to  pay  over  money  ow- 
ing by  him  to  a  judgment  creditor  of 
the  person  to  whom  the  receiver  owes 
it.  Smith  V.  McNamara,  15  Hun,  446 
(1878).  Where  a  receiver  appointed 
in  one  state  is  operating  a  road  in  an- 
other state,  service  of  papers  upon  him 
in  the  latter  state  is  made  in  the  same 
way  as  by  statute  may  be  made  upon 
corporations.      Such  receiver  may  be 
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mine,  a  citizen  of  another  state  cannot  file  a  bill  in  equity  in  the  federal 
court  for  an  injunction  against  such  receiver  in  his  mining  operations, 
unless  the  state  court  consents  to  his  being  so  sued.' 

By  act  of  Congress  receivers  appointed  by  the  federal  courts  may  be 
sued  without  leave  of  court  being  first  obtained.-     But  this  act  applies 

federal  court.  Garnishment  proceed- 
ings are  not  such  suits,  however,  and 
the  federal  court  will  enjoin  them. 
Central  Trust  Co.  v.  East  Tennessee, 
etc.  Ry.,  59  Fed.  Rep.  523  (1894).  A 
receiver  appointed  by  a  federal  court 
cannot  be  garnisheed  in  a  state  court 
so  as  to  bind  him.  Even  under  the 
act  of  Congress  authorizing  suit 
against  him  without  permission  of  the 
court,  the  judgment  in  the  state  court 
would  not  bind  the  receiver.  Re  Bar- 
nard, 61  Fed.  Rep.  .531  (1894).  It  is 
not  contempt  of  the  federal  court  to 
institute  a  suit  in  the  state  court  to 
enjoin  the  federal  receiver  from  tear- 
ing up  a  railroad  track,  provided 
there  is  no  actual  physical  interfer- 
ence with  the  possession  of  the  fed- 
eral court.  Royal  T.  Co.  v.  Wash- 
burn, etc.  R.  R.,  139  Fed.  Rep.  865 
(1905).  A  stockholder  may  maintain 
a  suit  in  the  state  court  to  enjoin 
directors  from  extending  a  lease  at  a 
reduced  rental  and  from  releasing 
security  for  such  rental,  where  he 
charges  fraud,  even  though  both  the 
lessor  and  lessee  are  in  the  hands  of 
receivers  appointed  by  the  federal 
court.  Moreover  the  federal  court 
has  no  authority  in  such  suits  to 
compel  the  lessor  to  e.xecute  such 
lease.  Guaranty  Trust  Co.  v.  North 
Chicago  St.  R.  Co.,  130  Fed.  Rep.  801 
(1904).  Money  due  from  federal  re- 
ceivers may  be  garnisheed  in  a  state 
court,  but  collection  cannot  be  made 
except  by  an  order  of  the  federal 
court.  Irwin  v.  McKechnie,  58  Minn. 
145  (1894).  Where  a  federal  receiver 
is  sued  in  a  state  coxirt  and  judgment 
obtained,  and  the  federal  court  rejects 
it,  and  the  property  is  returned  to  the 
company,  the  state  court  may  then 
enforce  the  judgment.  Garrison  v. 
Te.xas,  etc.  Ry.,  10  Tex.  Civ.  App.  136 
(1895).  The  second  section  of  the  act 
of  March  3,  1887,  chapter  373,  was 
intended  to  place  receivers  of  rail- 
roads  on    the   same   plane   with   rail- 


garnisheed  in  the  latter  state  without 
first  obtaining  the  consent  of  the  court 
in  the  former  state.  Phelan  v.  Gane- 
bin,  5  Colo.  14  (1879).  A  receiver  ap- 
pointed by  a  Vermont  court  over  a 
Vermont  and  Massachusetts  railroad 
may  be  sued  in  Massachusetts  in  an 
action  at  law  for  damages  to  freight, 
the  courts  of  Vermont  sustaining  such 
actions  when  brought  in  Vermont. 
Paige  V.  Smith,  99  Mass.  395  (1868). 
A  receiver  appointed  in  one  countj^ 
cannot  be  enjoined  by  the  court  of  an- 
other county  from  paying  out  funds 
until  sufficient  funds  are  set  aside  to 
pay  certain  damages.  Leave  of  the 
former  court  must  first  be  obtained.  De 
Graffenried  v.  Brunswick,  etc.  R.  R., 
57  Ga.  22  (1876).  Where  a  statute 
regulates  the  ser\ace  of  papers  a  re- 
ceiver may  be  so  served.  Lewis  v. 
Seifert,  116  Pa.  St.  628  (1887),  where 
the  court  refused  to  set  the  ser\nce 
aside.  A  Vermont  receiver  operating 
a  New  York  railroad  may  be  sued  in 
New  York  for  negligence.  Kain  v. 
Smith,  80  N.  Y.  458  (1880). 

'  Ross  !'.  Heckman,  84  Fed.  Rep.  6 
(1897). 

^  A  federal  receiver  cannot  be  sued 
without  permission  of  the  court  where 
the  suit  attacks  the  title  of  the  re- 
ceiver to  property  already  in  his 
custody.  Case  Plow  Works  v.  Pinks, 
81  Fed.  Rep.  529  (1897).  The  act  of 
Congress  allo^^^ng  suit  to  be  brought 
against  a  federal  receiver  without  con- 
sent of  the  court  does  not  apply  to 
suits  on  claims  arising  before  the 
receivership.  Farmers'  Loan  &  T.  Co. 
V.  Chicago,  etc.  R.  R.,  118  Fed.  Rep. 
204  (1902),  holding  also  that  after 
foreclosure  and  distribution  of  assets 
a  claimant  cannot  bring  suit  against 
the  receiver  in  the  state  court  with- 
out the  consent  of  the  court.  Under 
the  act  of  Congress  authorizing  suits 
against  federal  receivers  without 
leave  of  the  court,  the  suit  may  be 
brought  in  any  state  court  or  in  the 
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only  to  causes  of  action  arising  during  the  receivership,  but  not  to  causes 
of  action  existing  at  the  time  of  the  appointment  of  the  receiver/  and 
does  not  authorize  a  suit  in  the  state  court  without  the  consent  of  the 
federal  court  to  recover  title  and  possession  of  land  which  is  in  the 
possession  of  the  receiver.^    And  even  though  a  federal  receiver  may  be 


road  companies,  both  as  respects  their 
liability  to  be  sued  for  acts  done 
while  operating  a  railroad  and  as 
respects  the  mode  of  service,  and  the 
service,  in  the  present  case,  on  an 
agent  of  the  receivers  was  sufficient 
to  bring  them  into  court  in  a  suit 
arising  within  the  Indian  Territory. 
Eddy  V.  Lafayette,  163  U.  S.  456 
(1896).  Where  a  receiver  of  a  federal 
court  is  in  possession,  a  claimant  of 
land  occupied  by  the  company  and  the 
receiver  cannot  start  suit  in  the  state 
court  to  try  the  title.  Prior  to  the 
act  of  Congress  he  had  to  apply  to  the 
federal  court.  Fort  Wayne,  etc.  R.  R. 
V.  Mellett,  92  Ind.  53.5  (1883).  Al- 
though a  federal  court  has  appointed 
receivers  of  a  corporation,  yet  a  suit 
may  be  brought  in  a  state  court  to 
cancel  a  mortgage  given  to  the  cor- 
poration. Calhoun  v'.  Lanaux,  127 
U.  S.  634  (1888).  A  federal  receiver 
cannot  be  sued  in  the  state  court  for 
the  purpose  of  determining  the  receiv- 
er's title  to  the  property.  HoUifield 
V.  Wrightsville  &  T.  R.  R.,  99  Ga.  365 
(1896).  Under  the  federal  statutes 
a  federal  receiver  may  be  sued  with- 
out first  applying  to  the  court  for  per- 
mission. The  St.  Nicholas,  49  Fed. 
Rep.  671  (1892).  By  the  act  of  Con-" 
gress  a  receiver  appointed  by  anj^  fed- 
eral court  may  be  sued  without  the 
previous  consent  thereto  of  the  court. 
If  a  receiver  is  out  of  the  state,  serv- 
ice may  be  made  on  local  agents, 
as  is  provided  by  the  state  laws. 
Central  Trust  Co.  v.  St.  Louis,  etc. 
Ry.,  40  Fed.  Rep.  426  (1889).  Con- 
cerning the  federal  statute  that  a 
receiver  of  a  federal  court  may  be 
sued  without  leave  of  court,  see  Texas, 
etc.  Ry.  V.  Cox,  145  U.  S.  593  (1892). 
A  receiver  appointed  by  a  federal 
court  may  be  served  by  serving  an 
agent  of  the  railroad  company  in  ac- 
cordance with  the  state  statutes  pro- 
viding for  service  upon  corporations. 


Eddy  V.  Lafayette,  49  Fed.  Rep.  807 
(1892).  In  St.  Joseph,  etc.  R.  R.  v. 
Smith,  19  Kan.  225  (1877),  where  a 
receiver  appointed  by  the  federal 
court  was  sued  in  the  state  court  for 
taxes,  the  latter  court  held  that  it 
was  no  defense  that  leave  to  sue  had 
not  been  obtained  from  the  federal 
court.  The  remedy  of  the  receiver 
was  not  by  way  of  defense,  but  by 
injunction  or  contempt  proceedings 
instituted  in  the  federal  court.  Al- 
though a  federal  receiver  is  in  charge 
of  an  Indiana  railroad,  yet  the  In- 
diana courts  hold  that  the  receiver 
may  be  sued  in  the  state  court  for 
an  accident  under  the  state  statute 
rendering  all  receivers  liable,  and  he 
may  be  served  by  serving  process  on 
a  conductor,  as  provided  in  the  stat- 
utes. Louisville,  etc.  R.  R.  v.  Cauble, 
46  Ind.  277  (1874) ;  Indianapolis,  etc. 
R.  R.  V.  Ray,  51  Ind.  269  (1875); 
Ohio,  etc.  R.  R.  v.  Fitch,  20  Ind.  498 
(1863) ;  McKinney  v.  Ohio,  etc.  R.  R., 
22  Ind.  99  (1864).  A  receiver  ap- 
pointed by  a  federal  court  may  be 
sued  in  the  state  court  without  the 
permission  of  the  federal  court,  the 
acts  of  Congress  so  providing.  For- 
dyce  V.  Withers,  1  Tex.  Civ.  App.  540 
(1892).  A  federal  receiver  cannot  be 
garnisheed  in  a  state  court  unless  the 
federal  court  consents  to  the  same. 
Glover  v.  Thayer,  101  Ga.  824  (1897). 

1  Harmon  v.  Perkins,  45  Ind.  App. 
83  (1909).     Cf.  204  Fed.  Rep.  513. 

2  Love  V.  Louisville,  etc.  Co.,  178 
Fed.  Rep.  507  (1910).  The  act  of 
Congress  authorizing  a  suit  against 
a  federal  receiver  ^nthout  leave  of 
court  in  connection  with  any  act  in 
carrying  on  the  business,  does  not 
authorize  a  suit  by  an  employee  with- 
out leave  of  court,  the  receiver  having 
already  paid  the  amount  due  the 
employee.  Harmon  v.  Best,  174  Ind. 
323  (1910). 
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sued  in  the  state  court  without  the  permission  of  the  federal  court,  yet 
"  it  devolves  on  the  court  in  possession  of  the  property  or  funds  out  of 
which  judgments  against  its  receiver  must  be  paid  to  adjust  the  equities 
between  all  parties,  and  to  determine  the  time  and  the  manner  of  pay- 
ment of  judgment  creditors  necessarily  applying  for  satisfaction  from 
assets  so  held  to  the  court  that  holds  them."  ^  A  suit  in  a  state  court 
against  a  federal  receiver  for  damages  may  be  barred  by  order  of  the 
federal  court  if  the  claim  or  judgment  is  not  presented  to  the  federal 
receiver  within  a  reasonable  time.-  Where,  under  decree  of  the  federal 
court,  the  property  has  been  sold,  and  the  court  has  ordered  claims 
against  the  receiver  to  be  filed,  the  court  \nll  enjoin  the  prosecution  of 
claims  against  the  receiver  in  a  state  court.^  The  federal  court  will  not 
allow  its  receiver  to  be  made  a  party  to  a  proceeding  in  the  state  courts 
to  condemn  the  property.'*    A  petition  for  an  order  that  the  receiver 


'  Gablemau  r.  Peoria,  etc.  Rv.,  179 
U.  S.  335  (1900)  ;  Re  Tyler,  149  U.  S. 
164  (1893).  A  judgment  in  the  state 
court  against  a  federal  receiver  for 
damages  for  the  death  of  an  employee 
is  binding  on  the  federal  court  as  to 
the  amount,  but  not  as  to  the  time  and 
manner  of  payment.  Willcox  v.  Jones, 
177  Fed.  Rep.  870  (1910).  A  judg- 
ment obtained  in  a  state  court  against 
a  federal  receiver  on  account  of  his 
acts  in  the  business,  is,  except  where 
fraud  is  involved,  conclusive  as  to  its 
existence  and  amount  as  against  the 
receiver  and  the  purchaser  at  fore- 
closure sale,  who  assumed  all  the 
receiver's  liabilities.  jSIanhattan  T. 
Co.  V.  Chicago,  etc.  Co.,  188  Fed.  Rep. 
1006  (1910).  A  judgment  for  damages 
in  the  state  court  against  a  federal 
receiver  is  not  binding  on  the  federal 
court,  and  it  may  examine  into  the 
merits  and  disallow  the  claim.  Guar- 
anty T.  Co.  i'.  Chicago,  etc.  Co.,  175 
Fed.  Rep.  284  (1910).  An  execution 
from  a  state  court  cannot  be  levied 
on  property  in  the  hands  of  a  federal 
receiver,  even  though  the  judgment 
was  for  damages  during  the  receiver- 
ship. Pennsvlvania  Steel  Co.  v.  New 
York  City  Ry.,  165  Fed.  Rep.  471 
(1908).  As  to  whether  a  judgment  in 
a  state  court  against  a  federal  receiver 
for  damages  for  negligence  bears 
interest,  see  Bound  v.  South  Carolina 
Ry.,  174  Fed.  Rep.  729  (1894).  The 
enforcement   of  the  judgment   is  con- 


trolled by  the  federal  court  appointing 
the  receiver.  Dillingham  v.  Hawk,  60 
Fed.  Rep.  494  (1894).  A  judgment  in 
the  state  court  against  a  federal  re- 
ceiver for  negligence  should  be  certified 
to  the  federal  court  to  be  there  disposed 
of.  Reardon  r.  White.  38  Tex.  Civ.  App. 
636  (1905).     204  Fed.  Rep.  500. 

2  Pennsylvania,  etc.  Co.  v.  New  York 
City  Ry.,  'l76  Fed.  Rep.  469   (1910). 

3  Central  T.  Co.  v.  St.  Louis,  etc. 
Ry.,  59  Fed.  Rep.  385  (1893). 

''  Haves  v.  Columbus,  etc.  Rv.  67 
Fed.  Rep.  630  (1895).  A  federal 
court  in  allowing  its  receiver  to  be 
made  a  defendant  in  condemnation 
proceedings,  may  make  it  a  condition 
that  the  proceedings  be  in  the  federal 
court.  Buckhannon.  etc.  Co.  v.  Davis, 
135  Fed.  Rep.  707  (1905).  A  crossing 
over  a  railroad  in  the  hands  of  a  fed- 
eral receiver  cannot  be  condemned 
e.xcept  in  the  federal  court,  which 
appointed  the  receiver.  Coster  i". 
Parkersburg  Branch  R.  Co.,  131  Fed. 
Rep.  115  (1904);  aff'd,  135  Fed.  Rep. 
707.  Where  a  receiver  is  in  possession 
of  a  railroad,  a  telegraph  company 
cannot  acquire  a  right  of  way  over  it  by 
condemnation  proceedings  unless  the 
court  permits  the  proceedings.  Wes- 
tern Union  Tel.  Co.  v.  Atlantic,  etc. 
Tel.  Co.,  7  Biss.  367  (1877);  s.  c,  29 
Fed.  Cas.  791.  In  the  case  Malott 
V.  CoUinsviUe,  etc.  R.  R.,  108  Fed.  Rep. 
313  (1901),  where  a  receiver  was  in 
charge  of  a  steam  railroad,  an  electric 


3355 


§  870.] 


KECEIVEKS. 


[CH.  LI. 


deliver  up  certain  stock  will  be  denied  without  prejudice  where  the 
validity  of  such  issue  is  being  tested  in  another  court.^ 

Money  deposited  in  a  bank  on  a  day  when  it  closes  its  doors,  it  being 
hopelessly  insolvent,  may  be  recovered  back  from  the  receiver  on  the 
ground  of  fraud. ^  Wliere  a  vendor  has  obtained  a  judgment  in  the 
state  court  establishing  his  vendor's  lien  on  personal  property,  and  he 
intervenes  in  a  foreclosure  suit  in  the  federal  court,  the  latter  court 
will  accept  the  judgment  in  the  state  court  establishing  the  lien  as  con- 
clusive.^ A  receiver  may  defend  the  estate,  by  trial  and  by  appeal, 
against  all  claims  which  are  antagonistic  to  both  parties  to  the  suit  in 
which  he  was  appointed,  but  he  cannot  appeal  from  a  decree  of  the  court 
adjudicating  the  rights  of  all  parties  as  between  themselves.* 

Although  a  receiver  is  in  charge  of  a  railroad  system  at  the  instance 
of  a  judgment  creditor,  the  court  will  not  enjoin  a  mortgagee  from  in- 
stituting a  foreclosure  suit  based  on  a  default  in  the  payment  of  interest 
which  occurred  after  the  feceivership.^  A  state  court  which  has  ap- 
pointed a  receiver  of  a  railroad  will  allow  a  mortgagee  to  foreclose  in 

street    railway    wishing    to    condemn         ■•  Bosworth  v.  St.  Louis,  etc.  Assoc, 

the  right  to  cross   the  steam  railroad 

applied  to  the  equity  court  which  had 

appointed  the  receiver  for  such  right 

upon   compensation   being   paid.     See 

also  §§  868,  869,  supra. 

1  Kirkpatrick  v.  Eastern,  etc.  Co., 
135  Fed.  Rep.  144  (1904).  Even 
though  a  suit  is  pending  in  the  state 
court  to  cancel  a  lease  and  the  prop- 
erty is  in  the  hands  of  a  receiver,  a 
similar  suit  may  be  instituted  in  the 
federal  court,  but  the  receiver  will  not 
be  directed  to  turn  over  the  property 
on  a  defaulted  judgment  in  the  fed- 
eral court.  Isom  v.  Rex,  etc.  Co., 
147  Cal.  663  (1905). 

2  Richardson  v.  New  Orleans,  etc. 
Co.,  102  Fed.  Rep.  780  (1900); 
Richardson  v.  New  Orleans,  etc. 
Co.,  102  Fed.  Rep.  785  (1900).  A  re- 
ceiver of  a  bank  is  not  liable  to  re- 
fund a  deposit  illegally  received  by 
the  bank  after  its  insolvency,  unless 
the  deposit  can  be  identified  in  the 
hands  of  the  receiver  or  it  is  shown 
that  the  funds  coming  into  his  hands 
were  increased  by  that  amount.  It 
must  also  be  shown  that  the  officers 
knew  the  bank  was  insolvent  when 
the  deposit  was  received.  Quin  v. 
Earle,  95  Fed.  Rep.  728  (1899). 

'  State,  etc.  Co.  v.  De  La  Vergne, 
etc.   Co.,   105  Fed.   Rep.  468   (1900). 


174  U.  S.  182  (1899). 

*  Mercantile  Trust  Co.  v.  Baltimore 
&  O.  R.  R.,  89  Fed.  Rep.  606  (1898). 
A  first  mortgagee  may  file  a  biU  to 
foreclose,  and,  with  the  court's  con- 
sent, join  as  a  party  defendant  a  re- 
ceiver already  appointed  by  the  court 
in  another  foreclosure  suit.  Ameri- 
can Surety  Co.  v.  Worcester,  etc.  Co., 
90  Fed.  Rep.  773  (1898).  Where  a 
receiver  is  in  charge  of  the  corporate 
property  a  mortgagee  cannot  foreclose 
during  the  receivership  except  with 
the  consent  of  the  court.  Slade  v. 
Massachusetts,  etc.  Co.,  188  Fed. 
Rep.  369  (1911).  The  act  of  Congress 
permitting  suits  against  federal  re- 
ceivers, without  the  consent  of  a  court, 
in  certain  cases,  does  not  authorize 
the  filing  of  an  independent  bill  of 
foreclosure  against  the  receiver  on  the 
property  in  the  receiver's  custody,  even 
though  the  foreclosure  suit  is  brought 
in  the  federal  court.  Minot  v.  Mastin 
95  Fed.  Rep.  734  (1899).  Where  a 
federal  receiver  is  in  charge  of  property, 
a  mortgagee  cannot  file  a  bill  for  fore- 
closure even  in  the  federal  court,  but 
must  intervene.  American  L.  &  T. 
Co.  V.  Central  V.  R.  R.,  84  Fed.  Rep. 
917  (1898).  See  also  §§  839,  845, 
supra,  and  132  Pac.  Rep.  398. 
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the  federal  court .^  Even  though  a  receiver  is  appointed  at  the  instance 
of  general  creditors,  yet  if  a  mortgagee  forecloses  by  a  cross-bill  the 
income  of  the  receiver  would  be  applied  to  the  bonds  instead  of  the  gen- 
eral debts.-  Wliere  a  mortgagee  forecloses  and  makes  the  receiver  a 
party  defendant  as  allowed  by  statute  the  proceeds  are  not  liable  for 
the  receiver's  debts.^ 

Where  a  firm  has  pledged  stock  and  afterwards  passes  into  the  hands 
of  a  receiver,  an  action  subsequently  commenced  by  the  pledgee  to 
foreclose  his  lien  must  make  the  receiver  a  party  defendant.^  A  trust 
company  as  pledgee  of  second-mortgage  bonds  may  sell  them  on  no- 
tice, even  though  it  is  the  trustee  of  the  first  mortgage,  and  even  though 
a  receiver  is  in  cha^ge.•^  The  interest  a  corporate  creditor  has  in  the 
assets,  after  a  receiver  has  been  appointed  and  before  a  decree  of  dis- 
tribution, cannot  be  reached  by  one  of  his  creditors  by  petition  of 
intervention.® 

A  person  holding  an  underlying  lien  on  real  estate  cannot  sell  such 
real  estate  where  it  is  in  the  hands  of  a  receiver,  unless  the  court  au- 
thorizes such  sale.^  Where  a  receiver  has  been  appointed  of  a  mining 
company  the  court  may  enjoin  the  lessor  of  the  mine  from  canceling 
the  lease  for  non-payment  of  royalties.^  And  where  an  ice  company 
purchases,  without  power  so  to  do,  beer  from  a  brewing  company,  and 
then  passes  into  a  receiver's  hands,  the  latter  may  file  a  petition  asking 
in  the  alternative  to  be  allowed  the  price,  or,  if  the  contract  is  dis- 
affirmed, the  value  thereof.^  Interference  with  assets  belonging  to  the 
receiver  may  be  remedied  by  petition  instead  of  by  an  independent 
bill,  even  though  such  assets  have  never  been  in  the  possession  of  the 
receiver.^"    Where  the  possession  of  the  receiver  is  interfered  with,  he 

1  Massey  v.  Camden,  etc.  Ry.,  75  N.  C.  596  (189S).  A  person  claim- 
N.  J.  Eq.  1  (1908).  ing  the  right  under  a  verbal  agreement 

2  Haehnlen  v.  Drayton,  192  Fed.  of  the  president  to  gather  turpentine 
Rep.  300  (1911).  from    pine    trees    on    land    which    has 

'  Interstate,     etc.     Co.     v.    Powell  passed  into   the  hands  of  a  receiver, 

Bros.,  etc.  Co.,  128  La.  1004  (1911).  cannot  e.xercise  such  right  unless  the 

*  Denny  v.  Cole,  22  Wash.  372  court  allows  it.  McKinnon-Young 
(1900).  Co.   V.  Stockton,  53  Fla.   734   (1907). 

*  Guaranty  Trust  Co.  v.  Galveston  A  stockholder  has  no  standing  for 
City  R.  R.,  87  Fed.  Rep.  813  (1898).  interfering  in  the  settlement  of  the 
Even  though  bankruptcy  proceedings  affairs  of  an  insolvent  corporation 
are  instituted  against  the  pledgor,  yet  after  a  receiver  has  been  appointed, 
the  bankruptcy  court  has  no  power  to  Wenar  v.  Schwartz,  Ltd.,  120  La. 
enjoin   the    pledgee   from    selling    the  1  (1907). 

pledge  in  accordance  with  the  terms  *  Parr  v.  Blue  Ridge  Coal  Co.,  77 

of  the   pledge   itself.     In  re  Browne,  S.  E.  Rep.  894  (W.  Va.  1913). 

104  Fed.  Rep.  7G2  (1900).  »  Tennessee   Ice   Co.    v.  Raine,   107 

8  Williston Seminary  y.  Easthampton,  Tenn.  151   (1901). 

etc.  Co.,  186  Mass.  484  (1904).  *"  Bibber-White  Co.  v.  White  River, 

'  Pelletier  v.  Greenville,  etc.  Co.,  123  etc.  Co.,  107  Fed.  Rep.  176  (1901). 
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need  not  file  a  bill  in  equity,  but  may  obtain  an  injunction  by  a  petition 
in  the  suit  already  pending.^  A  receiver  of  a  railroad  may,  by  petition 
in  the  suit  in  which  he  was  appointed,  enjoin  another  railroad  from  using 
without  authority  the  tracks  in  his  possession,  even  though  such  other 
railroad  is  not  a  party  to  the  suit.-  The  city  council  of  Kansas  City 
may  regulate  the  speed  in  that  city  of  trains  running  from  that  city  into 
Kansas,  even  though  a  federal  receiver  is  in  charge  of  the  railroad.^  A 
state  court  cannot  enjoin  a  federal  receiver  of  a  telephone  company 
from  charging  higher  rates  than  is  permitted  by  a  city  ordinance.* 
A  state  may  maintain  a  suit  to  compel  a  receiver  of  a  street  railway  to 
remove  the  street  railway  tracks  from  the  streets  on  account  of  the 
tracks  having  become  a  public  nuisance  by  not  being  properly  main- 
tained, and  the  railroad  company  itself  is  not  a  necessary  party  de- 
fendant.^ A  federal  court  will  not  order  its  receiver  to  obey  an  order  of 
a  state  public  service  commission  requiring  the  receiver  to  establish 
a  joint  rate  and  make  free  transfers  with  an  independent  railroad,  where 
it  is  shown  that  this  will  result  in  serious  loss,  and  that  the  power  of 
the  commission  to  make  the  order  is  doubtful.^  The  federal  court 
may  authorize  its  receivers  to  attend  a  hearing  before  a  state  public 
service  commission  even  though  their  attendance  may  be  of  no  value, 
the  court  characterizing  the  commission  as  "  practically  complainant, 
prosecutor,  judge,  jury  and  sheriff,"  and  the  federal  receiver  is  not  bound 
to  obey.^  A  federal  receiver  of  a  railroad  being  obliged  by  act  of  Con- 
gress to  operate  the  railroad  according  to  the  state  laws,  may  be  sued 
for  penalties,  they  not  being  strictly  penalties,  but  remedial  in  their 
effect.^ 

It  is  contempt  of  court  for  a  creditor  of  the  receiver  to  levy  an  attach- 
ment, execution,  or  garnishment  on  property  in  the  hands  of  the  receiver 
after  he  has  been  appointed.^    Where,  however,  a  receiver  refuses  to  ac- 

1  Virginia,  etc.  Co.  v.  Bristol  Land  York  City  Ry.,  165  Fed.  Rep.  470 
Co.,  88  Fed.  Rep.  134  (1898).  A  (1908).  See  also  §766,  supra,  and 
receiver  may  by  petition  in  the  original  §§  900,  902,  infra.  A  suit  against  a 
suit  enjoin  a  person  from  interfering  federal  receiver  to  collect  a  penalty  for 
with  his  possession,  even  though  such  failure  to  comply  with  the  orders  of  the 
person  is  not  a  party  to  the  suit.  City  state  commission  failed  in  People  v. 
of  Shelbyville  v.  Glover,  184  Fed.  Rep.  Whitridge,  144  N.  Y.  App.  Div.  486 
234  (1910).  (1911). 

2  Lake  Shore,  etc.  Ry.  v.  Felton,  103  '  Re  MetropoUtan  St.  Ry.,  166 
Fed.  Rep.  227  (1900).  Fed.  Rep.  1006  (1909). 

'Erb   V.   Morasch,    177   U.    S.   584  »  Robinson  v.  Harmon,  117  N.  W. 

'(1900).  Rep.  664  (Mich.  1908). 

^  Rogers    v.    Chippewa,    etc.,     135  ^  A   receiver   cannot  be  garnisheed 

Mich.    79    (1903).     See    §  839,    supra,  except  by  consent  of  the  court.     Citi- 

*  City  of  New  York  v.  Montague,  zens',  etc.  Bank  v.  Bay  Circuit  Judge, 

145  N.  Y.  App.  Div.  172  (1911).  110   Mich.    633    (1896).     Cf.    note   2, 

^Pennsylvania    Steel    Co.    v.    New  -p.  3353,  supra.    An  execution  on  a  judg- 
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cept  merchandise  which  the  insolvent  company  ordered,  the  vendor  may 


ment  obtained  after  receivers  are 
appointed  cannot  legally  be  levied  on 
property  in  the  receiver's  possession. 
Chalmers  v.  Littlefield,  103  Me.  271 
(1907).  As  to  an  attachment  or  gar- 
nishment by  a  non-resident  to  reach 
moneys  due  from  a  receiver  to  third 
persons,  debtors  of  the  attaching 
party,  see  Central  Trust  Co.  v.  Chatta- 
nooga, etc.  R.  R.,  68  Fed.  Rep.  685 
(1895).  A  judgment  creditor  cannot 
obtain  a  preference  by  levying  on  the 
property  after  the  court  by  insolvency 
proceedings  has  restrained  the  cor- 
poration from  doing  further  business, 
even  though  no  receiver  has  been 
appointed.  Squier  v.  Princeton,  etc. 
Co.,  64  Atl.  Rep.  474  (N.  J.  1906). 
Garnishee  proceedings  instituted  after 
the  receiver  is  appointed  are  a  con- 
tempt of  court,  even  though  the 
receiver  has  not  taken  possession  of  the 
money  garnisheed  or  demanded  or 
sued  for  it.  Richards  v.  People,  81 
111.  551  (1876).  An  existing  attach- 
ment is  not  affected  by  the  appoint- 
ment of  a  receiver  and  such  attach- 
ment is  prior  in  right  to  receiver's  cer- 
tificates. Cowden  v.  Wild  Goose,  etc. 
Co.,  199  Fed.  Rep.  561  (1912).  Where 
a  judgment  creditor  is  trickily  delayed 
in  levying  execution  until  a  volun- 
tary dissolution  is  commenced,  the 
court  may  allow  him  to  issue  the  execu- 
tion. Armorduct  Mfg.  Co.  Ltd.  v. 
General,  etc.  Co.  Ltd.,  104  Fed.  Rep. 
805  (1911).  Although  a  judgment 
creditor  has  levied  on  property  in 
the  receiver's  hands,  yet  the  court, 
upon  his  purging  himself  of  contempt, 
will  allow  him  to  intervene  in  the 
foreclosure  suit  and  attack  the  bonds. 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc. 
R.  R.,  43  Fed.  Rep.  223  (1890).  A 
receiver's  right  to  property  cannot  be 
interfered  with  by  attachments,  etc., 
after  he  has  qualified.  Re  Christian, 
etc.  Co.,  128  N.  Y.  550  (1S91).  Judg- 
ment creditors  Avill  not  be  allowed  to 
sell  property  in  the  hands  of  receivers. 
Mercantile  Trust  Co.  v.  Baltimore,  etc. 
R.  R.,  79  Fed.  Rep.  389  (1897) ;  Gard- 
ner V.  Caldwell,  16  Mont.  221  (1895). 
A  vessel  being  used  by  a  receiver  may 
be    Ubeled    in   rem.     The    Willamette 


Valley,  66  Fed.  Rep.  565  (1895).  The 
court  will  not  in  all  cases  enjoin  a 
libel  on  boats  in  the  possession  of 
receivers.  Paxson  v.  Cunningham,  63 
Fed.  Rep.  132  (1894).  Where  it  has 
been  decided  that  a  street  railway's  use 
of  the  streets  is  unauthorized,  the 
mortgagee,  being  a  party  to  such  suit, 
cannot,  by  having  a  receiver  appointed, 
prevent  the  city  from  insisting  on  the 
removal  of  the  tracks.  Louisville 
Trust  Co.  V.  Cincinnati,  etc.  Ry.,  78 
Fed.  Rep.  307  (1897).  An  attach- 
ment after  the  appointment  of  a 
receiver,  but  before  the  receiver  takes 
possession,  has  no  preference.  Mosher 
V.  Order  of  Iron  Hall,  88  Hun,  394 
(1895).  Where  a  receiver  of  an 
insolvent  corporation  has  been 
appointed  at  the  instance  of  an  unse- 
cured creditor,  a  creditor  secured  by 
certain  mortgages  as  a  pledge  may, 
upon  application  to  the  court,  compel 
the  receiver  to  deliver  up  such  mort- 
gages. Risk  V.  Kansas  Trust,  etc.  Co., 
58  Fed.  Rep.  45  (1893).  Neither 
attachment  nor  garnishee  process  lies 
against  receivers  except  with  the  con- 
sent of  the  court.  Central  T.  Co.  v. 
WheeUng,  etc.  R.  R.,  189  Fed.  Rep. 
82  (1911).  Where  a  creditor  obtains 
judgment  against  the  corporation  on 
December  9th,  and  at  once  issues 
execution,  and  on  December  31st, 
in  another  action,  a  receiver  is 
appointed,  and  at  once  takes  pos- 
session, and  the  first  creditor  gar- 
nishees a  debtor  of  the  company  on 
January  18th,  the  receiver  takes  title 
in  preference  to  the  garnishee  process, 
even  though  he  did  not  file  his  bond 
until  some  forty  daj^s  later.  Maynard 
V.  Bond,  67  Mo.  315  (1878).  After  a 
judge  has  signed  an  order  to  show 
cause  why  a  receiver  should  not  be 
appointed,  an  attachment  cannot  be 
levied  so  as  to  have  precedence  over 
the  receivership.  Worden  v.  Pruter, 
40  Tex.  Civ.  App.  118  (1905). 

A  receiver  takes  the  property  sub- 
ject to  the  payment  of  all  valid  prior 
liens,  including  attachments.  Smith 
V.  Sioux,  etc.  Co.,  109  Iowa,  51  (1899). 
Even  though  an  application  for  a 
receiver   is    pending,    the    corporation 
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sell  it  for  the  receiver's  account  without  the  consent  of  the  court,  and 
may  recover  from  the  receiver  any  deficiency.^ 


may  transfer  its  property  or  its  credi- 
tors may  attach  the  same,  and  even 
though  this  is  done  in  violation  of  an 
injunction,  yet  if  by  agreement  between 
the  parties  applying  for  the  receiver 
and  the  attaching  creditors  such 
attachments  are  given  priority  and 
the  court  approves  the  same,  such  pref- 
erences are  legal.  Smith  v.  Sioux, 
etc.  Co.,  109  Iowa,  51  (1899).  Where 
a  receiver  is  in  charge,  and  without 
consent  of  the  court  a  suit  is  brought 
against  the  company,  and  a  creditor 
of  the  corporation  is  garnisheed,  a  judg- 
ment cannot  be  enforced  against  the 
garnishee,  inasmuch  as  it  is  an  illegal 
interference  with  the  assets  belonging 
to  the  receiver,  and  a  question  of 
whether  the  receiver  was  appointed 
by  collusion  will  not  be  considered  in 
such  a  proceeding.  Missouri,  etc. 
Ry.  V.  Love,  61  Kan.  433  (1900).  In 
Phelan  v.  Ganebin,  5  Colo.  14  (1879), 
the  court  sustained  a  garnishee  pro- 
cess served  upon  a  receiver  appointed 
by  the  courts  of  another  state  over  a 
railway  partly  within  the  state.  After 
causing  a  receiver  to  be  appointed  a 
judgment  creditor  cannot  issue  execu- 
tion. Fox  V.  Union,  etc.  Co.,  37  N.  Y. 
Misc.  Rep.  308  (1902).  An  execution 
sale  made  after  a  receiver  has  been 
appointed  is  in  contempt  of  court  and 
will  be  set  aside.  Campau  v.  Detroit, 
etc.  Club,  130  Mich.  417  (1902).  An 
attachment  of  partnership  property 
is  not  good  as  against  a  receiver's 
title  where  the  attachment  was  levied 
after  the  appointment  of  the  receiver, 
but  before  he  filed  his  bond.  Steele 
V.  Sturges,  5  Abb.  Pr.  442  (1857). 
So  also  where  process  of  execution  is 
levied  after  the  order  to  ascertain  a 
fit  receiver,  but  before  his  appoint- 
ment. Rutter  V.  Tallis,  5  Sandf.  610 
(1852).  The  right  of  the  receiver  to 
take  possession  accrues  when  he  files 
.his  bond.  Noyes  v.  Rich,  52  Me.  115 
(1862).      The    decision     in     the    old 


case  Farmers'  Bank  v.  Beaston,  7 
Gill.  &  J.  (Md.)  421  (1836),  to  the 
effect  that  a  garnishee  process  subse- 
quent to  the  appointment  and  giving 
of  bonds  of  a  receiver  is  good  as  against 
the  receivership,  where  the  receiver 
has  not  actually  taken  in  charge  the 
funds  so  garnisheed,  is  not  the  law. 
It  has  been  held  in  England  that  the 
receiver  of  the  assets  of  an  individual 
does  not  take  title  until  he  gives  the 
required  security,  and  an  execution 
levied  after  his  appointment,  but 
before  he  gives  security,  is  not  a 
contempt  of  court.  Edwards  v.  Ed- 
wards, L.  R.  2  Ch.  D.  291  (1876). 
After  the  receiver  takes  possession,  a 
judgment  creditor  who  levied  on  the 
real  estate  before  the  receiver  was 
appointed  can  foreclose  his  lien  only 
through  the  court  that  appointed  the 
receiver.  Wiswall  v.  Sampson,  14 
How.  52  (1852).  Even  though  the 
receiver  declines  to  accept  the  posi- 
tion, an  execution  cannot  legally  be 
levied  on  the  property.  Skinner  v. 
Maxwell,  68  N.  C.  400  (1873).  In 
Russell  V.  East  Anglian,  etc.  Ry.,  3 
Macn.  &  G.  104  (1850),  on  a  motion 
to  commit  the  sheriff  for  levying  a 
fi.  fa.  on  property  in  the  hands  of  the 
court's  receiver,  the  court,  upon  the 
sheriff  submitting,  ordered  him  to 
give  up  his  possession  of  the  property 
and  pay  the  costs.  Although  the  court 
does  not  order  the  sheriff  to  withdraw 
a  levy,  and  answer  for  contempt  for 
levying  on  property  in  the  hands  of 
a  receiver,  yet  this  does  not  validate 
the  levy  and  enable  it  to  come  in 
ahead  of  the  mortgages.  The  posses- 
sion of  the  receiver  is  the  possession 
of  the  mortgagee.  Goe  v.  Columbus, 
etc.  R.  R.,  10  Ohio  St.  372,  403  (1859). 
The  court  will  set  aside  a  levy  of  exe- 
cution on  property  in  the  hands  of 
a  receiver.  If  the  judgment  creditor 
believes  that  the  property  levied  on 
was  not  subject  to  the  mortgage,  he 


1  Moore  v.  Potter,  155  N.  Y.  481 
(1898),  rev'g  87  Hun,  334.  See  also 
Fidelity,  etc.  Co.  v.  Roanoke,  etc.  Co., 
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Where  a  receiver  appointed  by  a  federal  court  is  in  possession  of  the 
property,  even  a  tax  collector  cannot  levy  upon  the  property  under 
state  process.  The  tax  collector  must  apply  to  the  federal  court. ^ 
A  receiver  of  an  insolvent  bank  is  not  liable  for  taxes  assessed  on  its 
capital  stock  before  insolvency.^ 

Aside  from  the  rules  given  above,  a  suit  or  proceeding  against  a 
receiver  is  carried  on  very  much  the  same  as  any  other  suit.^ 

The  court  will  punish  for  contempt  of  court  all  "  strikers  "  who  by 
force  prevent  other  men  from  working  for  the  receiver.* 

§  871.  Levy  of  execution,  attachmeiit,  and  garnishee  process  in 
another  state  after  a  receivership  has  been  ordered  in  one  state  — 


must  apply  to  the  court  to  discharge 
the  property  from  the  receivership 
before  he  makes  his  levy.  Robinson 
V.  Atlantic,  etc.  R.  R.,  66  Pa.  St.  160 
(1870).  If  a  person  claims  personally 
as  mortgagee,  but  a  receiver  is  in  pos- 
session, the  former's  remedy  is  a  suit 
for  possession  and  not  in  trover.  The 
receiver  is  not  a  trespasser  in  such 
a  case.  Morrill  v.  Noyes,  56  Me.  458 
(1863).  If  a  judgment  creditor  levies 
process  on  the  profits  of  docks  which 
are  in  the  hands  of  a  receiver  without 
first  obtaining  leave  from  the  court, 
the  court  will  enjoin  him.  Ames  v. 
Birkenhead  Docks,  20  Beav.  332 
(1885).  An  execution  levied  after 
the  receiver  takes  possession  gives  no 
prior  hen.  Coe  v.  Knox,  etc.  Bank, 
10  Ohio  St.  412  (1859).  The  owner  of 
an  engine  which  a  companj^  was 
using,  and  which  the  receiver  of  the 
company  has  taken  possession  of,  may 
replevy  the  same  without  asking  the 
permission  of  the  court.  The  receiver 
is  a  mere  trespasser.  He  was  entitled 
to  possession  of  the  company's  prop- 
erty only.  Hills  v.  Parker,  111  Mass. 
508  (1873).  Even  though  a  creditor 
acquires  a  hen  before  the  appointment 
of  a  receiver,  yet  the  court  may  refuse 
to  allow  him  to  sell.  See  §  866,  supra. 
As  to  a  sale  by  a  pledgee  from  the 
corporation,  see  §  763,  supra. 

^  See  §  860,  supra. 

^  See  §  860,  supra. 

^  The  court  does  not  favor  an  order 
that  the  receiver  pay  over  money  to 
claimants,  the  decision  being  based  on 
affidavits.  A  common-law  trial  is 
safer  and  better  to  preserve  the  inter- 
ests  of  all  parties.     Re  North   River 
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Bank,  60  Hun,  91  (1891).  A  receiver, 
when  sued  at  law  for  damages,  may  set 
up  the  statute  of  limitations  as  a  bar. 
Bartlett  v.  Keim,  50  N.  J.  L.  2m 
(1888).  Money  collected  by  an  insol- 
vent bank  for  another  bank  cannot 
be  recovered  as  a  trust  fund  from  tha 
receiver,  unless  its  identity  is  traced 
into  his  hands.  Frank  v.  Bingham, 
58  Hun,  580  (1890).  The  receiver 
will  be  ordered  to  pay  out  of  the  fund 
costs  awarded  against  him  in  a  suit. 
People  V.  John,  etc.  Co.,  42  Hun,  484 
(1886) ;  People  v.  Remington,  45  Hun, 
347  (1887).  Costs  to  an  unsuccessful 
claimant  will  not  be  allowed  out  of  the 
funds  in  the  receiver's  hands.  People 
V.  Security,  etc.  Co.,  23  Hun,  597 
(1881).  Where  rental  is  claimed  from 
a  receiver,  the  court  may  order  the 
question  to  be  determined  by  action 
rather  than  bv  motion.  Woodruff  v. 
Erie  Ry.,  93  "n.  Y.  609  (1883).  A 
state  statute  to  the  effect  that,  in  an 
action  by  an  employee  against  a  rail- 
road for  damages,  the  railroad  shall 
not  set  up  the  defense  of  negligence 
of  a  co-employee,  applies  to  receivers 
appointed  by  the  federal  court.  Peirce 
V.  Van  Dusen,  78  Fed.  Rep.  693  (1897). 
A  statute  raising  a  presumption  of 
negUgence  where  a  person  is  injured 
bj'  a  railroad  does  not  apply  to  a  rail- 
road in  the  hands  of  a  receiver.  Rob- 
inson V.  Huidekoper,  98  Ga.  306 
(1896).  A  suit  against  a  railroad 
receiver  to  recover  a  simple-contract 
debt  owing  by  the  receiver  is  not  sus- 
tainable in  equity.  Nash  v.  Ingalls, 
79  Fed.  Rep.  510  (1897). 
'  See  §  904,  infra. 
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Status  of  a  corporation  during  a  receivership.  —  It  is  a  settled  rule 
that  each  state  will  favor  its  own  litigants  who  are  creditors  of  a  corpo- 
ration as  against  a  receiver  of  that  corporation  appointed  in  another 
state.  Hence  an  attachment,  execution,  or  garnishee  process  levied 
in  the  state  on  assets  in  the  state  belonging  to  a  foreign  corporation 
w^ill  take  precedence  over  the  title  of  a  receiver  appointed  prior  thereto 
in  another  state.^ 


1 A  non-resident  may  attach  real 
estate  in  a  state  other  than  that  in 
which  a  receiver  has  been  appointed. 
Sehindelholz  v.  CuUum,  55  Fed.  Rep. 
885  (1893).  On  this  subject,  see 
Barnett  v.  Kinney,  147  U.  S.  476 
(1893),  which  holds  that  Green  v.  Van 
Buskirk,  7  Wall.  139  (1868);  s.  c, 
5  Wall.  307,  is  to  be  confined  to  the 
facts  involved  therein.  A  citizen  of 
Wisconsin  may  attach  in  New  York 
property  of  a  Wisconsin  corporation, 
where  the  property  has  passed  into 
the  hands  of  an  assignee  for  the  benefit 
of  creditors,  and  where  such  assign- 
ment was  under  a  statute.  A  different 
rule,  it  seems,  will  apply  where  the 
assignment  is  the  ordinary  assign- 
ment for  the  benefit  of  creditors,  the 
distinction  being  between  a  volun- 
tary assignment  and  an  involuntary 
assignment,  the  latter  being  statutory 
and  the  former  a  common-law  pro- 
ceeding. Barth  v.  Backus,  140  N.  Y. 
230  (1893).  Even  though  a  New 
York  court  appoints  a  receiver  of  a 
corporation  and  enjoins  persons  within 
the  state  of  New  York  from  bringing 
suits  against  it,  this  does  not  prevent 
a  Pennsylvania  bank  from  instituting 
suit  against  the  corporation  in  any 
other  state  and  levying  upon  the  prop- 
erty in  such  other  state.  Union 
National  Bank  v.  Leary,  95  N.  Y.  App. 
Div.  381  (1904) ;  aff'd,  183  N.  Y.  546. 
A  debt  due  from  a  Massachusetts 
limited  partnership  to  a  Massachusetts 
corporation  cannot  be  attached  in 
New  York  after  a  receiver  of  the  corpo- 
ration has  been  appointed  in  Massa- 
chusetts. National,  etc.  Bank  v.  Samp- 
son, 85  N.  Y.  App.  Div.  320  (1903) ; 
aff'd,  179  N.  Y.  213.  Attachment  or 
garnishment  by  a  resident  creditor  of  a 
foreign  corporation  on  its  property 
in  the  state  takes  precedence  over  a 
foreign  receiver  who  does  not  obtain 


possession  of  the  property  before  pro- 
cess is  issued.  Choctaw,  etc.  Co.  v. 
Williams,  etc.  Co.,  75  Ark.  365  (1905). 
Where  a  judgment  creditor  is  trickily 
delayed  in  levying  execution  until  a 
voluntary  dissolution  is  commenced 
the  court  may  allow  him  to  issue  the 
execution.  Armorduct  Mfg.  Co.  Ltd. 
V.  General,  etc.  Co.  Ltd.,  104  Fed.  Rep. 
805  (1911).  In  Commercial  Nat. 
Bank  v.  Motherwell,  etc.  Co.,  95 
Tenn.  172  (1895),  it  was  held  that, 
although  an  Ohio  receiver  of  an  Ohio 
corporation  had  been  appointed,  yet 
that  a  resident  of  Ohio  might  there- 
after attach  corporate  property  in 
Tennessee  (reviewing  the  eases).  The 
appointment  of  a  receiver  of  a  foreign 
corporation  by  the  United  States  court 
in  Pennsylvania  does  not  prevent  an 
attachment  being  levied  on  the  cor- 
porate assets  in  New  York,  and  such 
attachment  takes  precedence  over  the 
rights  of  a  receiver  appointed  subse- 
quently in  the  New  York  circuit.  Cole 
V.  Oil  Well  Supply  Co.,  57  Fed.  Rep. 
534  (1893).  A  debt  due  from  a  citizen 
of  Massachusetts  to  a  New  York  cor- 
poration on  overdue  promissory  notes 
may  be  attached  in  Massachusetts  by 
a  Massachusetts  creditor  of  the  cor- 
poration, and  this  attachment  comes 
in  ahead  of  the  rights  of  a  New  York 
receiver  of  the  corporation,  even 
though  the  receiver  was  appointed 
before  the  attachment  was  made.  If 
the  corporation  had  been  dissolved, 
the  attachment  suit  would  of  course 
have  failed.  Taylor  v.  Columbian  Ins. 
Co.,  96  Mass.  353  (1867).  The  priority 
of  a  suit  in  New  York  by  the  receiver 
on  these  notes  does  not  change  the 
above  rule.  Taylor  v.  Columbian  Ins. 
Co.,  96  Mass.  353  (1867).  The  sequel 
of  this  decision  is  found  in  Osgood  v. 
Maguire,  61  N.  Y.  524  (1875),  where 
the  unfortunate  payor  of  the  above- 
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The  supreme  court  of  the  United  States  has  held  that  a  statutory 
assignment  by  a  INIinnesota  corporation  to  another  Minnesota  corpora- 
mentioned  notes  was  obliged  to  pay  anee  ^vith  the  law  where  the  corpora- 
them  over  again,  because  the  New  tion  exists.  Parks  Bros.  &  Co.  v. 
York  courts  declared  the  Massachu-  Branch  &  Co.,  104  Tenn.  23  (1900). 
setts  decision  to  be  contrary  to  law.  Attachment  does  not  lie  against  a 
Where  a  Mississippi  receiver  is  admin-  foreign  corporation  after  a  receiver 
istering  a  property,  a  creditor  cannot  of  it  has  been  appointed  in  the  state 
attach  in  Louisiana  a  debt  which  such  where  it  exists.  Thomas  v.  Mer- 
receiver  has  collected.  De  Mattos  chants'  Bank,  9  Paige,  216  (1841). 
V.  Camp,  etc.  Co.,  129  La.  251  (1911).  A  citizen  of  the  Republic  of  Mexico 
In  Connecticut  it  is  held  that  a  Mas-  may  bring  suit  in  Texas  against  an 
sachusetts  assignee  appointed  by  the  Illinois  corporation  for  breach  of  con- 
court  has  no  rights  as  against  attach-  tract,  even  though  the  corporate  prop- 
ments  of  the  assignor's  property  in  erty  is  in  the  hands  of  a  receiver 
Connecticut.  Upton  v.  Hubbard,  28  appointed  in  Mexico.  American,  etc. 
Conn.  274  (1859).  An  Ohio  receiver  Works  v.  De  Aguayo,  53  S.  W.  Rep. 
of  an  Ohio  bank  has  no  precedence  350  (Tex.  1899).  Where  a  foreign 
over  attachments  levied  in  New  York  receiver  does  not  take  possession  of 
on  funds  of  the  bank  in  New  York,  property  in  the  state  until  after  a 
although  the  attachments  were  subse-  resident  creditor  has  levied  attaeh- 
quent  in  time  to  the  appointment  of  ment  thereon,  the  attachment  has 
the  receiver.  Willitts  v.  Waite,  25  precedence.  Gray  v.  Covert,  25  Ind. 
N.  Y.  577  (1862).  An  attachment  in  App.  561  (1900).  Even  after  a  New 
New  York  of  property  of  a  New  Jersey  York  receiver  has  been  appointed  of 
corporation  after  a  receiver  had  been  a  New  York  corporation,  a  citizen 
appointed  in  New  Jersey,  but  before  a  of  North  Carolina  who  is  a  creditor  of 
receiver  was  appointed  in  New  York,  such  corporation  may  attach  land 
is  good  as  regards  property  attached,  owned  by  the  corporation  in  North 
but  no  further.  Woerishoffer  v.  North  Carolina.  Kruger  t-.  Bank  of  Com- 
River  Const.  Co.,  99  N.  Y.  398  (1885) ;  merce,  123  N.  C.  16  (1898).  Citizens 
Dunlop  V.  Patterson,  etc.  Ins.  Co.,  12  of  South  Carolina  will  not  be  allowed 
Hun,  627  (1878) ;  affirmed,  74  N.  Y.  to  take  all  the  assets  in  South  Caro- 
245_  lina    of    a   North    Carolina    insolvent 

A  citizen  of  New  York  who  is  a  corporation,  where  a  receiver  in  North 
creditor  of  a  Connecticut  corporation  Carolina  will  distribute  the  funds  rat- 
may  attach  property  of  such  corpora-  ably  among  the  creditors.  Wilson 
tion  in  Maryland,  even  though  a  v.  Keels,  54  S.  C.  545  (1899).  Even 
receiver  of  the  corporation  was  though  an  Idaho  corporation,  which 
appointed  in  Connecticut  several  has  pledged  securities  in  New  York, 
months  prior  to  the  attachment,  and  passes  into  the  hands  of  a  receiver 
such  attachment  is  not  affected  by  the  appointed  by  a  court  in  Idaho,  yet, 
fact  that  such  creditor  filed  his  claim  in  after  such  receivership,  a  citizen  of 
the  receivership  proceedings  in  Con-  that  state  may  assign  his  claim  against 
necticut.  Linville  v.  Hadden,  88  Md.  the  insolvent  corporation  to  a  citizen 
594  (1898).  Bondholders  of  an  Eng-  of  New  York,  and  the  latter  may 
lish  corporation  having  a  lien  on  a  attach  the  equity  of  redemption  in 
debt  due  from  a  French  firm  cannot  such  pledge.  Thum  v.  Pingree,  21 
object  because  general  creditors,  after    Utah,  348  (1900). 

the  appointment  of  a  receiver  in  Eng-  In  Louisiana  it  is  held  that  where 

land,  obtain  a  lien  in  France  on  such  a  receiver  of  a  Tennessee  bank  is 
claim.  Re  Maudslay,  etc.  Limited,  appointed  in  Tennessee,  and  a  part  of 
[1900]  1  Ch.  602.  An  assigrmaent  for  the  assets  are  illegally  taken  from 
the  benefit  of  creditors  of  a  non-resi-  Tennessee  into  Louisiana,  the  courts 
dent  corporation  is  good  as  against  of  the  latter  will,  on  an  intervention 
non-residents   when   made   in  accord-    by  the  Tennessee  receiver,  restore  the 
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tion  does  not  prevent  a  subsequent  attachment  in  Massachusetts  by  a 
citizen  of  New  York,  who  is  a  creditor  of  the  insolvent  INIinnesota 
corporation,  to  reach  assets  of  the  latter  in  ^Massachusetts,  even  though 
the  New  York  creditor  had  notice  of  the  assignment,  but  had  not  proven 
his  claim  nor  filed  a  release  therein,^ 

But  there  is  a  certain  danger  connected  ^-ith  such  a  proceeding. 
If  the  court  that  appointed  a  receiver  can  reach  the  creditor  who  has 
obtained  such  a  precedence  over  the  receiver,  it  may  compel  such 
creditor  to  release  his  advantage  and  may  commit  him  for  contempt 
of  court,  or  may  enjoin  him  from  enforqing  such  preference.^     More- 


property  to  him,  even  as  against  an 
attachment  in  Louisiana.  Paradise  v. 
Farmers',  etc.  Bank,  5  La.  Ann.  710 
(1850).  An  attachment  in  Maine 
against  the  property  of  a  New  York 
corporation  is  not  displaced  by  the 
subsequent  appointment  in  New  York 
of  a  receiver  of  the  corporation.  Hunt 
V.  Columbian  Ins.  Co.,  55  Me.  290 
(1867).  Where  a  receiver  took  posses- 
sion of  a  barge  in  Missouri,  wherein 
he  was  appointed,  and  caused  the 
barge  to  continue  business,  and  the 
barge  goes  into  the  state  of  Illinois,  it 
cannot  there  be  attached,  even  for  a 
corporate  debt  due  to  a  citizen  of 
Illinois.  The  court  said  that  the 
receiver  was  rightfully  in  possession, 
and  such  a  case  does  not  come  under 
the  rule  that  "a  foreign  receiver 
should  not  be  permitted,  as  against 
the  claims  of  creditors  resident  in 
another  state,  to  remove  from  such 
state  the  assets  of  the  debtor,  it  being 
the  policj^  of  every  government  to 
retain  in  its  own  hands  the  property 
of  a  debtor  until  all  domestic  claims 
against  it  have  been  satisfied."  Chi- 
cago, etc.  Ry.  V.  Keokuk,  etc.  Co.,  108 
111.  317  (1884).  A  receiver  appointed 
in  New  Jersey  over  a  New  Jersey 
corporation  may  send  property'  into 
Connecticut  to  build  a  bridge,  and 
that  property  cannot  be  attached  for 
a  debt  of  the  company.  Pond  v.  Cooke, 
45  Conn.  126  (1877).  A  debenture 
issued  in  Australia  by  a  company 
organized  in  Australia,  creating  a  lien 
on  the  unpaid  subscriptions,  including 
subscriptions  in  Scotland,  does  not 
have  priority  over  an  attachment 
levied  in  Scotland  by  Scotch  creditors 
of  the  company  before  a  receiver  has 


been  appointed  at  the  instance  of  the 
debenture-holders.  Re  Queensland, 
etc.  Co.,  [1891]  1  Ch.  536  (1891); 
afiarmed,  [1892]  1  Ch.  219.  Where  a 
receiver  is  appointed  in  England  over 
property  belonging  to  a  French  cor- 
poration, and  four  days  afterwards  a 
receiver  is  appointed  in  France  in 
liquidation  proceedings,  the  parties 
obtaining  the  appointment  of  the 
receiver  in  England  are  entitled  to  have 
the  property  held  by  such  receiver 
applied  to  their  debt,  even  though  they 
had  subsequently  applied  for  payment 
of  their  debt  in  the  French  receiver- 
ship proceedings  also.  Levasseur  v. 
ISIason,  63  L.  T.  Rep.  700  (1890); 
aff'd,  [1891]  2  Q.  B.  73.  For  an  able 
article  (by  H.  R.  Bailey)  and  com- 
parison of  the  decisions  in  the  various 
states  on  the  subject  of  attachment 
of  property  in  a  state  other  than  that 
in  which  an  assignment  in  solvency 
has  been  made,  see  7  Harvard  L.  Rev. 
281. 

1  Security  T.  Co.  v.  Dodd,  Mead  & 
Co.,  173  U.  S.  624  (1899).  In  this 
ease  the  court  stated  that  common- 
law  assignments  were  different  and 
would  be  respected,  except  so  far  as 
they  conflicted  with  the  rights  of  local 
creditors  or  with  the  laws  and  policy 
of  a  state. 

2  Where  the  courts  of  Illinois 
appoint  a  receiver  of  a  co-partnership, 
and  a  Connecticut  corporation,  having 
an  office  and  agent  in  Chicago,  causes 
through  such  agent  an  attachment  to 
be  levied  in  the  District  of  Columbia 
on  goods  belonging  to  such  insolvent 
copartnership,  it  is  a  contempt  of  the 
Illinois  courts,  and  the  agent  of  the 
corporation    will    be    committed    for 
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over,  the  courts  of  one  state  do  not  favor  attachments  in  that  state  by 
a  resident  of  another  state  as  against  a  receiver  appointed  in  the  latter 
state.^     Where  an  Illinois  receiver  has  been  appointed  of  an  insolvent 


contempt.  Sercomb  v.  Catlin,  128  111. 
556  (1889).  Where  a  partnership  in 
Massachusetts  is  about  to  go  into  insol- 
vency, its  creditors,  citizens  of  Mas- 
sachusetts, ynW  not  be  allowed  to 
levy  an  attachment  in  Pennsylvania 
on  property  there  belonging  to  the 
firm.  After  the  assignee  in  insolvency 
is  appointed,  the  IMassaehusetts  court 
will  enjoin  the  citizens  of  that  state 
from  continuing  the  Pennsylvania 
action.  Dehon  v.  Foster,  86  ]Mass. 
545  (1862).  In  Chafee  v.  Quidnick 
Co.,  13  R.  I.  442  (1881),  an  attorney 
of  New  York,  who  had  appeared  in  this 
case  in  Rhode  Island  and  taken  part 
therein  and  knew  that  a  receiver  had 
been  appointed  of  the  defendant,  his 
client,  and  had  then  attached  lands  in 
New  York,  for  his  fees,  was  ordered 
to  discontinue  his  suit  in  New  York. 
He  did  so.  The  court  appointing  a 
receiver  will  enjoin  residents  of  that 
state  from  instituting  legal  proceedings 
in  other  states  to  reach  funds  which 
belong  to  the  receiver.  It  is  con- 
tempt of  court  for  residents  so  to  do, 
even  though  there  is  no  injunction. 
The  moneys  involved  in  this  case  were 
earnings  made  aft^r  the  receiver 
took  possession.  The  receiver  was 
appointed  in  Vermont.  A  Vermont 
corporation,  a  creditor  of  the  insolvent 
corporation,  attached  funds  in  Massa- 
chusetts. The  court  granted  the  peti- 
tion of  the  receiver  to  enjoin  the  par- 
ties from  proceeding  Viith  the  attach- 
ment suit.  Vermont,  etc.  R.  R.  v. 
Vermont  Cent.  R.  R.,  46  Vt.  792 
(1873).  After  a  winding  up  has  been 
commenced,  an  English  creditor  will 
not  be  allowed  to  reach  corporate 
"assets  in  a  foreign  country.  Re  Cen- 
tral Sugar  Factories,  [1894]  1  Ch. 
369. 

Where  a  citizen  of  Virginia  obtains 
in  the  New  Jersey  courts  the  appoint- 
ment of  a  receiver  of  a  New  Jersey 
corporation  and  afterwards  attaches 
property  of  the  corporation  in  Virginia, 
he  may  be  enjoined  from  proceeding 
with   such   attachment.     Chesapeake, 


etc.  Ry.  t^.  Swayze,  60  N.  J.  Eq. 
417  (1900).  A  Pennsylvania  creditor 
of  a  Connecticut  corporation  may 
attach  property  of  the  latter  in  New 
York,  and,  after  realizing  what  he  can 
therefrom,  may  file  his  claim  as  a 
general  creditor  in  dissolution  pro- 
ceedings of  the  corporation  in  Con- 
necticut ;  but  if  such  an  attachment 
was  taken  out  after  the  Pennsylvania 
creditor  knew  that  a  receiver  had 
been  appointed  in  Connecticut  and 
had  taken  title,  the  Pennsylvania 
creditor  will  be  compelled  to  pay  to 
the  receiver  the  actual  value  of  the 
property  so  taken  before  being  allowed 
to  participate  in  the  distribution  in 
Connecticut.  Ward  v.  Connecticut, 
etc.  Co.,  71  Conn.  345  (1899).  Under 
the  Vermont  statutes,  which  prohibit 
preferences  acquired  -nithin  a  specified 
time  before  an  adjudication  of  insol- 
vency, a  bank  in  Vermont,  which  on 
November  first  attaches  stock  in  New 
Mexico  which  was  owned  by  an  insol- 
vent person  in  Vermont,  is  not  entitled 
to  the  preference  obtained  thereby, 
where  a  creditor's  petition  against  the 
insolvent  was  filed  in  Vermont  October 
28th,  even  though  the  bank  sold  its 
claim  and  the  attachment  to  a  third 
person.  The  bank  and  its  officers  may 
be  held  liable  to  the  assignees  in  insol- 
vency for  the  amount  paid  for  the  stock 
at  the  sale  in  New  Mexico,  the  stock 
itself  having  been  bought  in  for  the 
benefit  of  the  assignees.  Hazen  v. 
Lyndon%ille  Nat.  Bank,  70  Vt.  543 
(1898).  See  also  Thum  v.  Pyke, 
8  Idaho,  11  (1901). 

1  Cole  V.  Cunningham,  133  U.  S.  107 
(1890),  holds  that  where  a  Massachu- 
setts firm  is  insolvent,  a  resident  cred- 
itor will  be  enjoined  from  obtaining 
a  preference  hx  levjing  an  attachment 
in  New  York.  Where  a  bill  in  equity 
is  filed  in  Virginia  on  ]March  13  for 
foreclosure  and  a  receiver  of  a  Vir- 
ginia corporation,  and  on  June  6  an 
order  of  appointment  is  made,  and  the 
receiver  files  his  bond  on  June  12, 
and  a  citizen  of  Virginia  on  June  12 
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Illinois  corporation,  and  a  Vermont  creditor  of  such  corporation  after- 
wards attaches  property  belonging  to  the  latter  in  Massachusetts,  the 
Massachusetts  court  will  turn  such  property  over  to  such  receiver.^ 
This  same  question  of  interstate  comity  arises  in  regard  to  the  right  of 
a  receiver  in  one  state  to  bring  suits  in  the  courts  of  another  state. ^ 
As  regards  rolling-stock  the  rule  is  strict  in  preserving  it  from  attach- 
ment, the  object  here  being  to  enable  the  receiver  to  continue  the  opera- 
tion of  the  road.^ 

The  courts  of  a  state  will,  at  the  instance  of  creditors  of  a  foreign 
corporation,  appoint  a  receiver  of  the  assets  of  such  corporation  so  far 
as  such  assets  are  within  the  state.^ 

Although  a  stockholder's  bill  for  a  receiver  to  preserve  and  admin- 
ister the  assets  of  an  insolvent  corporation  is  pending,  yet  the  corpora- 
tion may  return  to  a  vendor  of  rails  such  part  of  the  rails  as  have  not 
yet  been  used.  The  principle  of  law  that  the  filing  of  a  bill  gives  the 
court  the  exclusive  right  to  control  the  property  does  not  apply  to  such 
a  case.''     But  a  purchaser  of  merchandise   from  a    corporation  who 


attaches  all  the  defendant's  property 
in  Pennsylvania,  the  courts  of  the  lat- 
ter state  will  not  sustain  the  attach- 
ment or  garnishee  process.  The 
receiver  takes  title.  Bagby  v.  Atlan- 
tic, etc.  R.  R.,  86  Pa.  St.  291  (1878). 
Where  a  receiver  in  New  York  is 
appointed  over  a  New  York  corpora- 
tion, and  the  creditors  are  enjoined 
from  prosecuting  the  suits  against  the 
company,  a  resident  of  New  York  can- 
not, by  starting  a  suit  in  Wisconsin 
against  the  corporation  and  garnishee- 
ing  a  resident  of  Wisconsin,  obtain  a 
preference  in  the  assets.  Oilman  v. 
Ketcham,  84  Wis.  60  (1893).  In  New 
York,  by  statute,  a  non-resident's 
right  to  bring  an  action  against  a 
foreign  corporation  is  very  limited. 
See  Code  Civ.  Pro.,  §  1780.  Where  a 
Pennsylvania  corporation  has  passed 
into  a  Pennsylvania  receiver's  hands, 
and  he  has  sold  certain  articles  to 
parties  in  New  Jersey,  a  Massachu- 
setts creditor  of  the  company  cannot 
attach  the  proceeds  in  New  Jersey. 
Merchants'  Nat.  Bank  v.  Penn.  Steel 
Co.,  57  N.  J.  L.  .336  (1894). 

Even  though  a  Connecticut  court 
has  appointed  a  receiver  of  a  Con- 
necticut corporation  under  the  Con- 
necticut statute,  yet  where  the  title 
does  not  pass  to  such  receiver  a  cred- 
itor may  attach  in  Kentucky  property 


of  the  corporation  in  that  state- and 
obtain  priority  over  the  receiver's 
rights,  notwithstanding  an  assignment 
of  the  property  had  been  made  by  the 
corporation  in  Connecticut  to  the  re- 
ceiver. Zacher  v.  Fidelity,  etc.  Co., 
106  Fed.  Rep.  593  (1901).  A  statutory 
receiver  appointed  in  Connecticut  of 
the  assets  of  a  Connecticut  corpora- 
tion does  not  take  title  to  prooerty  in 
Kentucky  as  against  a  subsequent  at- 
taching creditor  in  Kentucky.  Zacher 
V.  Fidelity  Trust,  etc.  Co.,  109  Ky.  441 
(1900).  Even  though  a  Connecticut 
corporation  which  owns  a  railroad  in 
Kentucky  is  being  wound  up,  in 
accordance  with  the  statutes  of  Con- 
necticut, and  even  though  the  com- 
pany has  assigned  to  the  statutory 
receiver  in  Connecticut  all  its  prop- 
erty, yet  such  an  assignment  is  not 
an  assignment  for  the  benefit  of  cred- 
itors, and  hence  a  creditor  of  the  rail- 
road may  attach  in  Keiitucky  assets 
in  that  state.  Huntington  v.  Chesa- 
peake, etc.  Ry.,  98  Fed.  Rep.  459 
(1899). 

1  Witters  v.   Globe  Sav.  Bank,   171 
Mass.  425  (1898). 

2  See  §  868,  supra. 

3  See  §§  854,  855,  supra,  and  §  899, 
infra. 

*  See  §  865,  supra. 

^  Illinois  Steel  Co.   v.   Putnam,   68 
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pays  the  manager  therefor  after  a  receiver  has  been  appointed,  and  the 
manager  embezzles  it,  is  not  protected  even  though  he  did  not  Icnow  a 
receiver  had  been  appointed.^  \Miere  in  a  dissohition  proceeding  an 
injunction  has  been  issued  against  a  corporation  doing  any  further 
business  or  disposing  of  its  property,  a  sale  or  mortgage  of  its  property 
to  one  of  its  stockholders  is  illegal  and  will  be  set  aside  by  the  court, 
especially  where  it  is  made  to  a  director  for  an  inadequate  consideration.^ 
Where  a  receiver  has  been  appointed  with  the  usual  injunction,  the 
officers  cannot  appeal  a  case  in  another  state.^  A  corporation  may  at 
its  own  expense  appear  by  counsel  in  litigation  in  which  it  is  a  party, 
even  though  a  receiver  is  in  charge  and  is  conducting  the  litigation.^  A 
stockholder  may  bring  a  suit  in  behalf  of  the  corporation,  where  the 
directors  are  guilty  of  a  fraud,  even  though  a  receiver  of  a  corporation 
has  been  appointed  in  another  state.^  The  appointment  of  a  receiver 
does  not  prevent  the  statute  of  limitations  running  in  favor  of  the  cor- 
poration.^ 

The  stockholders  may  hold  meetings  although  a  receiver  is  in  charge. '^ 


Fed.  Rep.  515  (1895).  See  also  §  852, 
supra. 

»  Buchanan  v.  Hicks,  98  Ark.  370 
(1911). 

2  Grant  v.  Lowe,  89  Fed.  Rep.  881 
(1898). 

^  American  W.  W.  Co.  v.  Farmers' 
L.  &  T.  Co.,  20  Colo.  203  (1894). 
Where  a  receiver  is  appointed  and  the 
officers  enjoined,  they  cannot  lawfully 
cause  the  corporation  to  appear  in  a 
suit  in  another  state.  Rust  i^.  United 
Water- works,  Co.,  70  Fed.  Rep.  129 
(1895). 

*  Johnson  v.  Southern,  etc.  Assoc, 
99  Fed.  Rep.  646  (1899). 

*  Fitzgerald  v.  Fitzgerald,  etc.  Co., 
41  Neb.  374  (1894).  A  stockholder 
in  an  underground  railway  in  New 
York  City  may  file  a  bill  to  set  aside 
a  sale  by  the  other  stockholders  of 
their  stock  to  a  holding  company, 
which  holding  company  has  acquired 
a  majority  of  the  capital  stocks  of  such 
underground  road  and  of  the  surface 
railways  (the  elevated  railways  being 
already  leased  to  the  Underground 
railway),  thereby  suppressing  competi- 
tion and  creating  a  combination  of 
competing  railroads,  the  plaintiflf  alleg- 
ing also  that  the  holding  company  has 
issued  ninety  million  dollars  of  watered 
stock  and  two  hundred  million  dollars 


of  bonds  without  proper  payment 
therefor.  Even  though  the  surface 
roads  have  passed  into  a  receiver's 
hands,  such  receiver  need  not  be  made 
a  party  defendant,  although  a  proper 
party  defendant  with  the  consent  of 
the  court  which  appointed  him.  Con- 
tinental Securities  Co.  v.  Interborough, 
etc.  Co.,  165  Fed.  Rep.  945  (1908); 
s.  c,  183  Fed.  Rep.  132.  But  see  203 
Fed.  Rep.  521  (1913).  Dismissed  000 
Fed.  Rep.  000  (1913).  A  stockholder 
may  maintain  a  suit  in  the  state  court 
to  enjoin  directors  from  extending  a 
lease  at  a  reduced  rental  and  from 
releasing  security  for  such  rental, 
where  he  charges  fraud,  even  though 
both  the  lessor  and  lessee  are  in  the 
hands  of  receivers  appointed  by  the 
federal  court.  Moreo\er  the  federal 
court  has  no  authoritj'  in  such  suits  to 
compel  the  lessor  to  execute  such 
lease.  Guarantv  Trust  Co.  v.  North 
Chicago  St.  R.  Co.,  130  Fed.  Rep.  801 
(1904).      See   also  §§  735,  740,  supra. 

8  Jackson  v.  Fidelity,  etc.  Co.,  75 
Fed.  Rep.  3.59  (1896).  As  to  the  stat- 
ute of  limitations  while  a  receiver  is 
in  charge,  see  International,  etc. 
R.  R.  t'.  McCulloeh,  24  S.  W.  Rep. 
1101  (Tex.  1894). 

'Butler  V.  Beach,  82  Conn.  417 
(1909). 
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A  receivership  does  not  prevent  the  company  issuing  new  stock  and  bonds 
where  there  is  no  injunction  against  its  acting.^  Although  a  corporation 
is  in  a  receiver's  hands  it  may  incur  expense  with  a  view  to  reorganiza- 
tion.^ A  corporation  may  continue  business  even  after  a  creditor  has 
filed  a  bill  for  the  appointment  of  a  receiver  and  distribution  of  its  as- 
sets, it  being  insolvent,  but  debts  incurred  by  it  after  the  filing  of  such 
bill  are  second  to  debts  existing  at  the  time  such  bill  is  filed. ^  The 
appointment  of  a  receiver  does  not  prevent  the  directors  adopting  reso- 
lutions to  bring  about  an  equitable  distribution  of  the  assets  of  the  com- 
pany.^ A  corporation  that  has  passed  into  a  receiver's  hands  and 
then  been  taken  out  of  the  receiver's  hands  is  liable  on  a  claim  existing 
before  the  receivership.^  The  question  of  whether  the  corporation  is 
liable  on  an  obligation  incurred  by  the  receiver  is  considered  elsewhere.® 
A  receiver's  admission  relative  to  a  fact  existing  prior  to  his  appointment 
and  of  which  he  has  no  personal  knowledge  is  not  admissible  as  against 
the  corporation.'^  Unless  enjoined  a  suit  may  be  brought  against  the 
corporation,   although   a  receiver  has    been    appointed.^     But  where 

1  United  States,  etc.  Co.  v.  Delaware, 


etc.   Co.,  112   S.   W.    Rep.   447    (Tex. 
1908). 

2  Linn  v.  Joseph,  etc.  Co.,  59  N.  J.  L. 
28  (1896). 

'  Atlas  Ry.,  etc.  Co.  v.  Lake,  etc. 
Ry.,  134  Fed.  Rep.  503  (1905).  A 
note  executed  by  the  corporation 
while  it  is  in  the  hands  of  a  receiver 
has  no  priority  over  other  notes. 
Security  Inv.  Co.  v.  First  Nat.  Bank, 
203  Fed.  Rep.  632  (1913). 

4  In  re  C.  Moench  &  Sons  Co.,  123 
Fed.  Rep.  965  (1903) ;  aff'd,  130  Fed. 
Rep.  685. 

^  Diamond,  etc.  Co.  v.  San  Antonio, 
etc.  Ry.,  11  Tex.  Civ.  App.  587  (1895). 
On  this  subject  see  also  §  875,  infra. 

*  See  §  875,  infra. 

'  First  Nat.  Bank  v.  Linn,  etc. 
Bank,  30  Oreg.  296  (1897). 

8  Suit  may  be  brought  against  a 
national  bank  although  it  has  passed 
into  the  hands  of  a  receiver.  The 
receiver  will  be  bound  by  the  adjudi- 
cation and  may  be  sued  at  law  on  the 
first  judgment  so  recovered.  Denton 
V.  Baker,  79  Fed.  Rep.  189  (1897). 
A  suit  for  damages  against  the  cor- 
poration itself  may  be  brought  with- 
out obtaining  permission  of  the  court 
which  appointed  a  receiver  of  the 
company.  The  damage  was  done 
after  the  receiver  was  appointed,  but 


before  he  filed  his  bond.  Allen  v.  Cen- 
tral R.  R.,  42  Iowa,  683  (1876).  A 
foreign  corporation  may  be  sued,  al- 
though it  is  in  the  hands  of  a  re- 
ceiver in  another  state,  and  such 
receiver  need  not  be  made  a  party 
defendant.  Venner  v.  Denver,  etc. 
Co.,  40  Colo.  212  (1907).  In  Maine, 
after  a  receiver  of  a  bank  has  been 
appointed,  and  he  has  taken  posses- 
sion, a  creditor  will  not  be  allowed 
to  sue  the  bank.  Leathers  v.  Ship- 
builders' Bank,  40  Me.  387  (1855). 
Even  though  a  railroad  is  in  a  receiver's 
hands,  it  may  be  sued  for  a  tort  occur- 
ring prior  to  the  receivership.  Re 
Seaboard  Air  Line  Ry.,  166  Fed.  Rep. 
376  (1909).  Even  though  a  receiver 
has  been  appointed  the  corporation 
is  liable  for  breach  of  its  executory 
contract,  the  receiver  having  declined 
to  carry  out  the  contract.  The  judg- 
ment constitutes  one  of  the  claims 
against  the  assets^  Peck-  v.  South- 
western, etc.  Co.,  59  S.  Rep.  113  (La. 
1912) .  The  appointment  of  a  receiver  of 
a  national  bank  does  not  dissolve  the 
corporation.  A  creditor  may  sue  on  a 
claim  and  join  both  the  bank  and  the 
receiver.  Green  v.  Walkill  Nat.  Bank, 
7  Hun,  63  (1876).  But  as  to  ordering 
such  a  receiver  to  pay  over  money, 
see  Ocean  Nat.  Bank  v.  Carll,  7  Hun, 
237    (1876).     The   receiver   need   not 
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a  receiver  is  in  charge  of  the  corporate  property  a  mortgagee  cannot 
foreclose  during  the  receivership  except  with  the  consent  of  the  court. ^ 

Even  though  a  federal  receiver  has  been  appointed,  yet  the  corpo- 
ration itself  may  sue  for  unpaid  subscriptions,  especially  where  such 
suit  is  brought  outside  of  the  jurisdiction  wherein  the  receiver  was  ap- 
pointed.^ A  railroad  may  institute  condemnation  proceedings  although 
it  is  in  the  hands  of  a  receiver,  and  it  may  authorize  a  contractor  to  do 
so  in  its  name.^  Even  though  a  receiver  has  been  appointed,  the  corpo- 
ration may,  by  leave  of  the  court,  bring  actions  in  its  own  name  against 
any  one,  except  the  receiver,  to  try  the  legal  title  to  property ."^  The 
appeintment  of  a  receiver  does  not  stay  a  pending  action  which  had 
been  commenced  by  the  corporation.^ 

While  a  receiver  is  in  charge  a  railroad  cannot  be  indicted  for  his 
obstruction  of  the  highway.^  A  receiver  of  the  assets  of  a  foreign  cor- 
poration cannot  recover  his  disbursements  and  fees  out  of  the  fund 
where  a  demurrer  to  the  bill  in  equity  has  been  sustained  and  the  re- 
ceiver ordered  to  turn  over  the  assets  to  the  corporation ;  his  remedy 
is  against  the  complainant.^    Statements  by  a  receiver  are  not  neces- 


be  made  a  party  to  a  suit  brought  for 
injury  done  by  the  corporation  before 
the  receivership.  Northern  Pac.  R.  R. 
V.  Heflin,  83  Fed.  Rep.  93  (1897). 
The  appointment  of  a  receiver  does 
not  prevent  suit  against  the  corpora- 
tion unless  there  is  an  injunction. 
Warner  v.  Imbeau,  63  Kan.  415 
(1901).  Where  a  suit  is  commenced 
against  a  national  bank  after  a  re- 
ceiver is  appointed  and  judgment  is 
obtained  without  making  the  receiver 
a  party,  the  receiver  cannot  have  the 
judgment  set  aside  for  fraud  where 
he  waits  two  years  before  commencing 
suit  for  that  purpose.  Denton  i'. 
Baker,  93  Fed.  Rep.  46  (1899).  Re- 
ceivership proceedings  to  obtain  an 
accounting  do  not  prevent  a  suit  being 
prosecuted  against  the  company.  Pad- 
daek  v.  Staley,  13  Colo.  App.  363 
(1899).  An  agreement  of  a  bank  on 
a  sale  of  bonds  by  it  that  it  wnll  buy 
them  back  at  the  same  price  at  a  cer- 
tain time,  if  the  vendee  wishes,  is 
binding  upon  the  receiver  of  the  bank, 
and,  upon  judgment  being  obtained 
against  the  bank  thereon,  the  receiver 
should  pay  the  claim.  Wolf  v.  Nat. 
Bank  of  Illinois,  178  111.  85  (1899). 

^  See  §  870,  supra. 

-  Sigua,  etc.  Co.  v.  Brown,  171  N.  Y. 


488  (1902).  While  the  appointment 
of  a  receiver  does  not  affect  a  suit 
against  a  corporation,  yet,  as  to  suits 
brought  by  the  corporation,  they  are 
suspended  until  the  receiver  continues 
or  dismisses  them.  Kokomo,  etc.  Ry., 
V.  Pittsburg,  etc.  Ry.,  25  Ind.  App. 
355  (1900).  Where  at  the  instance 
of  the  attorney-general  a  bank  has 
been  declared  insolvent  and  the  trans- 
action of  further  business  enjoined, 
an  assessment  on  the  stock  le\'ied 
before  the  decree,  but  payable  after 
the  decree,  cannot  be  enforced  by 
the  bank.  Bank  of  National  City 
t;.  Johnston,  133  Cal.  185  (1901). 

2  Detroit,  etc.  R.  R.  v.  Campbell, 
140  ISIich.  384  (1905). 

*  St.  Louis,  etc.  Co.  v.  Sandoval,  etc. 
Co.,  Ill  111.  32  (1884).  Where  a 
receiver  has  been  appointed  in  Mary- 
land of  a  Maryland  corporation,  and 
the  corporation  is  unable  to  bring  suit 
in  ISIaryland,  it  cannot  maintain  a 
suit  in  the  courts  in  Delaware.  E.  F. 
Kirwan,  etc.  Co.  v.  Truxton,  44  Atl. 
Rep.  427  (Del.  1899). 

^  Sigua,  etc.  Co.  v.  Brown,  171  N.  Y. 
488   (1902).     See  also  §  870,  supra. 

« State  V.  Norfolk,  etc.  Ry.,  152 
N.  C.  785  (1910). 

'  Chicago,  etc.  Co.  t".  Newman,  187 
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sarily  binding  on  stockholders  and  creditors  contesting   the  vaUdity 
of  a  transfer  of  property  prior  to  the  receivership.^ 


C.     DUTIES    AND     POWERS    OF    RECEIVERS. 

§  872,  What  a  receiver  may  do  without  order  of  the  court,  and 
what  he  may  do  under  order  of  the  court  —  Books  of  the  company. 
—  A  receiver  has  no  power,  unless  expressly  authorized  by  the  court, 
to  incur  any  expense  on  account  of  the  property  in  his  hands  except 
such  as  is  absolutely  necessary  for  its  preservation. ^    He  has  no  power 


Fed.     Rep.     573     (1911).     See     also 
§  879,  infra. 

1  North  Georgia,  etc.  Co.  v.  Clark, 
76  S.  E.  Rep.  95  (Ga.  1912). 

2  Cowdrey  v.  Galveston,  etc.  R.  R., 
93  U.  S.  352  (1876),  where  the  court 
disallowed  a  disbursement  of  the  re- 
ceiver made  in  preventing  any  aid  to 
a  proposed  parallel  line  of  road.  Where 
a  receiver  of  a  railroad  contracts  for 
coal  for  a  year  at  a  certain  price,  with 
an  option  to  the  vendor  to  furnish 
coal  at  the  same  price  for  additional 
two  years,  and  in  a  short  time  the  road 
is  sold  and  passes  into  the  hands  of 
the  purchaser,  who  carries  out  the 
contract  for  a  year,  but  refuses  to 
carry  it  out  for  the  succeeding  two 
years,  the  option  having  been  exercised, 
the  vendor  on  proving  that  during  the 
first  year  coal  had  advanced,  may 
recover  the  difference  between  the 
contract  price  and  the  advanced  price, 
on  the  theory  of  the  entire  contract 
having  been  made  through  mistake. 
Sloss  Tron,  etc.  Co.  v.  South  Carolina, 
etc.  R.  R.,  162  Fed.  Rep.  542  (1908). 
Receivers  have  no  power  to  buy  prop- 
erty unless  authorized  by  the  court. 
Lazear  v.  Ohio,  etc.  Co.,  65  W.  Va.  105 
(1909).  A  receiver  has  no  right  to 
incur  expense,  without  order  of  the 
court,  for  exhibition  purposes.  Re 
British  Power,  etc.  Co.,  [1907]  1  Ch. 
528.  A  mortgagee  in  possession  will, 
upon  a  filed  bill  by  the  mortgagor  for 
redemption,  be  allowed  expense  for 
necessary  repairs  and  for  protection 
of  the  title,  but  not  for  improvements, 
unless  the  mortgagor  consented  there- 
to or  was  notified  in  advance  and  did 
not  object.  Sandon  v.  Hooper,  6  Beav. 
246  (1843).  The  receiver  of  a  rail- 
road has  inherent  power  to  purchase  a 


delivery  wagon,  etc.,  and  scales,  and 
to  rent  an  office  and  pay  interest  on 
money  borrowed  by  him.  ."  All  outlays 
made  by  the  receiver  in  good  faith  in 
the  ordinary  course  with  a  view  to 
advance  and  promote  the  business  of 
the  road  and  to  render  it  profitable 
and  successful  are  fairly  within  the 
line  of  discretion  which  is  necessarily 
allowed  to  a  receiver  intrusted  with 
the  management  and  operation  of  the 
railroad  in  his  hands."  This  includes 
not  only  "the  keeping  of  the  road,  _ 
buildings,  and  rolling-stock  in  repair, 
but  also  the  providing  of  such  addi- 
tional accommodations,  stock,  and  in- 
strumentalities as  the  necessities  of 
the  business  may  require";  but  he 
should  apply  to  the  court  or  master 
as  to  any  considerable  outlay,  and 
always  to  the  court  in  advance  if  the 
outlay  is  great.  Hence  a  receiver  will 
not  be  allowed  a  disbursement  for 
advertising  for  a  business  where  a 
firm  which  used  his  name  as  the  firm 
name  was  benefited  thereby.  Cowdrey 
V.  Raih-oad  Co.,  1  Woods,  331  (1870) ; 
8.  c,  6  Fed.  Cas.  660.  In  Raht  v. 
Attrill,  106  N.  Y.  432  (1887),  the  . 
court  said  in  regard  to  receivers'  ex- 
penses:  "The  act  of  the  court  in 
taking  charge  of  property  through  a 
receiver  is  attended  with  certain 
necessary  expenses  of  ~^its  care  and 
custody ;  and  it  has  become  the  set- 
tled rule  that  expenses  of  realization, 
and  also  certain  expenses  which  are 
called  expenses  of  reservation,  may  be 
incurred  under  the  order  of  the  court 
on  the  credit  of  the  property ;  and  it 
follows  from  necessity,  in  order  to 
the  effectual  administration  of  the 
trust  assumed  by  the  court  that  these 
expenses   should  .be  paid   out   of   the 
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to  grant  illegal  rebates ;  ^  or  allow  another  company  to  cross  his  tracks ;  ^ 
or  to  lease  the  railroad  ;  ^  or  to  loan  the  money  in  his  hands  ;  ^  or  release 


income,  or  when  necessary  out  of  the 
corpus  of  the  property  before  distribu- 
tion, or  before  the  court  passes  over 
the  property  to  those  adjudged  to 
be  entitled.  ...  It  would  be  diffi- 
cult to  define  by  a  rule  applicable  in 
every  ease  what  are  expenses  of  pres- 
ervation which  may  be  incurred  by  a 
receiver  by  authority  of  the  court.  It 
was  said  by  James,  L.  J.,  in  Re  Regent's 
Canal,  etc.  Co.,  L.  R.  3  Ch.  D. 
411,  427  (1875),  that  'the  only  costs 
for  the  preservation  of  the  property 
would  be  such  things  as  .  .  .  the 
repairing  of  the  property,  paying  rates 
and  taxes,  which  would  be  necessary 
to  prevent  any  forfeiture,  or  putting 
a  person  in  to  take  care  of  the  prop- 
erty.' "  A  claimant  cannot  enforce  as 
against  the  property  a  contract  with 
the  receiver  for  the  furnishing  of  ties, 
where  that  contract  was  improvident 
and  known  so  to  be  by  the  contractor. 
The  rule  is  different  if  the  contractor 
did  not  know  that  it  was  impro\adent. 
The  fact  that  a  new  receiver  has  been 
appointed  does  not  change  the  rule. 
The  succeeding  receiver  is  bound. 
Vanderbilt  v.  Central  R.  R.,  43  N.  J. 
Eq.  669  (1887),  rev'g  Lehigh,  etc.  Co. 
V.  Central  R.  R.,  41  N.  J.  Eq.  167 
(1886),  and  passing  upon  the  same 
case  as  reported  in  35  N.  J.  Eq.  426, 
and  38  N.  J.  Eq.  175.  As  to  a  re- 
ceiver's expenditures,  see  also  §  875, 
infra. 

1  Handy  v.  Cleveland,  etc.  R.  R.,  31 
Fed.  Rep.  689  (1887).  In  Cowdrey  v. 
Raih-oad  Co.,  1  Woods,  331  (1870); 
s.  c,  6  Fed.  Cas.  660,  Mr.  Justice 
Bradley  sustained  the  receiver  in  giv- 
ing a  rebate  in  order  to  get  business, 
it  being  shown  that  other  roads  did 
the  same.  This  was  prior  to  the  In- 
terstate Commerce  Act.  Cf.  Cutting  v. 
Florida,  etc.  Co.,  43  Fed.  Rep.  747 
(1890).  A  receiver  is  not  bound  to 
continue  a  contract  to  pay  rebates, 
even  though  it  be  legal  and  he  has 
paid  those  past  accruing.  He  may, 
however,  agree  to  pay  rebates,  there 
being  no  agreement  against  others  re- 
ceiving the  same  rebate.  Kansas  Pac. 
Ry.    V.  Bayles,    19    Co.lo.   348    (1894) 


Receivers  are  not  subject  to  penalties 
imposed  for  discrimination  in  freight 
rates.  Bonner  v.  Franklin  Co-op. 
Assoc,  4  Tex.  Civ.  App.  166  (1893). 
A  receiver  of  a  railroad  company  may 
agree  with  a  shipper  to  pay  a  rebate  on 
an  intra-state  shipment.  Bibber-White 
Co.  V.  White  River,  etc.  Co.,  175  Fed. 
Rep.  470  (1909).     102  X.  E.  Rep.  438. 

-  The  receiver  has  no  power  to  allov/ 
another  railroad  to  cross  his  own 
road,  and  a  stockholder  may  enjoin  it. 
Howlett  V.  New  York,  etc.  Ry.,  14 
Abb.  N.  Cas.  328  (1882). 

3  A  receiver  has  no  inherent  power 
to  lease  the  property.  McMinnville, 
etc.  R.  R.  V.  Huggins,  62  Tenn.  177 
(1873).  In  this  case  the  court  had 
not  authorized  the  receiver  to  make  a 
lease. 

*  In  Attorney-General  i;.  North 
America,  etc.  Ins.  Co.,  26  Hun,  294 
(1882)  (modified,  89  N.  Y.  94),  the 
court  said:  "The  strict  duty  of  the 
receiver  holding  these  funds  for  dis- 
tribution, and  not  for  investment,  was 
to  keep  them  separate  from  all  other 
moneys  so  that  they  could  at  all  times 
be  traced  and  identified.  He  ought 
not,  in  any  way,  to  use  the  funds 
unless  by  direction  of  the  court.  It 
is  true  that  under  some  circumstances 
it  may  be  his  duty  to  see  that  the 
fund  shall  not  remain  unproductive, 
but  when  it  becomes  necessary  to  in- 
vest it  he  should  applj^  to  the  court 
for  instructions,  and  should  make  no 
loans  or  in^'estments  without  having 
first  obtained  such  instructions.  If  he 
invests  the  money  he  should,  we  think, 
in  the  absence  of  other  directions 
from  the  court,  invest  it  in  govern- 
ment or  real-estate  securities,  as  is  the 
duty  of  other  trustees,  for  investment, 
or  in  the  manner  prescribed  for  in- 
surance companies  bj^  statute.  And  he 
should  keep  clear,  accurate,  and  pre- 
cise accounts,  otherwise  all  presump- 
tions are  against  him  and  all  obscuri- 
ties are  resohed  adversely  to  him. 
These  rules  are  adopted  for  the  pro- 
tection of  the  fund  and  cannot  be  too 
strictly  enforced."  For  breach  of 
these  rules  the  receiver  is  personally 
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the  president  from  liability  to  the  company  for  diversion  of  its  funds ;  ^ 
or  modify  important  contracts.^  A  receiver  has  no  power  to  sell  real 
estate  without  an  order  of  the  court.^  A  receiver  who  sells  property 
without  express  authority,  and  loses  the  money  in  the  business,  may  be 
held  liable  for  the  fair  value  of  the  property  so  sold.  He  has  no  inherent 
power  to  undertake  new  work  nor  to  expend  more  than  the  court  au- 
thorizes in  completing  unfinished  work.  If  he  continues  operations 
when  he  was  ordered  merely  to  preserve  the  property,  he  is  personally 
liable  for  the  loss.^  A  receiver  has  no  implied  power  to  rent  a  suite  of 
offices  for  a  term  of  years.  Express  authority  from  the  court  is  neces- 
sary.^ A  receiver  cannot  condemn  land  unless  the  court  authorizes 
him.^  A  receiver's  agreement  to  give  a  perpetual  free  pass  for  a  right 
of  way  is  not  enforceable.^  A  receiver  should  not,  on  Sunday  and  by 
surprise,  lay  tracks  and  cross-overs  over  another  company's  tracks.* 
A  receiver  pendente  lite  has  no  powers  except  those  expressly  conferred.* 


liable  and  will  be  charged  interest. 
It  is  a  breach  of  duty  for  the  receiver 
to  deposit  the  funds  in  the  bank  to 
his  individual  credit.  Schwartz  v. 
Keystone  Oil  Co.,  153  Pa.  St.  283 
(1893). 

1  A  president  sued  in  Rhode  Island 
for  diversion  of  corporate  assets  can- 
not set  up  a  release  by  a  receiver  of 
the  corporation  in  Pennsylvania,  al- 
though the  company  was  incorporated 
in  the  latter  state.  See  Griswold  v. 
Hazard,  141  U.  S.  260  (1892).  See 
also  §  869,  supra. 

2  Day  I'.  Postal  Tel.  Co.,  66  Md.  354 
(1886). 

3  Mason  v.  Hubner,  65  Atl.  Rep.  367, 
104  Md.  554. 

*  Hence  a  receiver  of  a  manufactur- 
ing corporation  who  continues  its  op- 
eration without  express  authority  is 
personally  liable  for  any  loss,  and 
where  the  property  is  being  consumed 
by  expenses  he  should  apply  to  the 
court  for  permission  to  sell  it.  State, 
etc.  Bank  v.  Fanning,  etc.  Co.,  118 
Iowa,  698  (1902).  A  receiver  has 
no  power  to  carry  on  the  business  of 
a  mining  corporation  unless  author- 
ized so  to  do  by  the  court  and  the 
court  cannot  make  his  expenses  a 
lien  prior  to  an  existing  recorded 
mortgage.  Dalliba  t'.  Riggs,  11  Idaho, 
364  (1905).  Where  a  grain-dealing 
corporation  becomes  insolvent  and  a 
trustee    is    appointed    and    thereafter 

33 


the  president  continues  to  do  business 
on  his  own  account,  but  uses  the  name 
of  the  corporation,  moneys  received 
by  him  are  not  subject  to  the  debts 
of  the  corporation.  Boyle  v.  North- 
western, etc.  Bank,  125  Wis.  498 
(1905).  If  a  receiver  continues  the 
business  without  express  authority 
from  the  court,  he  is  personally  liable 
for  any  loss  therebv.  Villere  v.  New 
Orleans,  etc.  Co.,  122  La.  717  (1908). 

*  Chicago  Dep.  Vault  Co.  v.  Mc- 
Nulta,  153  U.  S.  554  (1894). 

^  Minneapolis  Western  Ry.  v.  Min- 
neapolis, etc.  Ry.,  61  Minn.  502  (1895). 
See  also  §  869,  supra. 

^  Martin  v.  New  York,  etc.  R.  R.,  36 
N.  J.  Eq.  109  (1882). 

^  Chattanooga  Terminal  Ry.  v.  Fel- 
ton,  69  Fed.  Rep.  273  (1395).  The 
court  will  order  its  receiver  to  cease 
obstructing  a  highway  in  violation  of 
a  statute.  Felton  v.  Ackerman,  61 
Fed.  Rep.  225  (1894). 

9  Decker  v.  Gardner,  124  N.  Y.  334 
(1891).  A  temporary  receiver  has  no 
power  to  employ  a  truckman,  and,  it 
seems,  he  is  personally  liable  therefor. 
Mej-er  v.  Lexow,  1  N.  Y.  App.  Div.  116 
(1896).  As  to  the  powers  and  duties 
of  temporary  and  permanent  receivers 
respectively,  see  Herring  v.  N.  Y., 
L.  E.  etc.  R.  R.,  105  N.  Y.  340  (1887) ; 
Nealis  v.  American  Tube,  etc.  Co.,  150 
N.  Y.  42  (1896).  The  temporary  re- 
ceiver is  more  at  liberty  and  under 
70. 
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A  receiver  has  no  inherent  power  to  borrow  money,  but  if  he  does  so 
and  becomes  insolvent  and  the  debts  incurred  by  him  as  receiver  are 
proved  against  his  personal  estate,  because  he  incurred  the  debts  with- 
out order  of  the  court,  the  court  will  see  that  such  debts  as  were  properly 
incurred  by  him  are  either  paid  by  him  or  paid  from  the  corporate  as- 
sets.^ A  receiver  has  inherent  power  to  fix  railroad  freight  rates.-  The 
employees  of  a  receiver  may  apply  to  the  court  to  remedy  grievances 
which  they  have  against  the  receiver  as  to  their  wages.  The  court 
wall  not  determine  the  rate  of  wages,  but  if  the  court  is  satisfied  that  the 
receiver  is  wrong,  a  new  receiver  will  be  appointed.^  A  receiver  has 
no  inherent  power  to  employ  counsel,  without  consent  of  the  court,  to 
oppose  a  discharge  of  bankruptcy  in  another  state.*  A  receiver  has 
.  no  implied  power  to  give  a  claim  to  an  attorney  to  enforce  on  shares.^ 
A  receiver  of  a  corporation  owning  a  mill  cannot  turn  over  the  mill  to 
another  party  to  operate.^ 

The  court  will  decline  to  direct  and  make  orders  concerning  the 
details  of  administration  of  the  receiver.  "  The  very  object  in  hav- 
ing a  receiver  experienced  in  the  management  of  railroads  to  represent 
the  court  and  operate  the  road  and  preserve  the  property  preparatory 
to  a  sale  is  to  relieve  the  court  from  the  responsibility  of  its  maintenance 
and  management."  '  A  receiver  need  not  apply  to  the  court  for  power 
in  regard  to  the  ordinary  administration  of  the  business,  not  even  in 

greater  obligations  to  ask  the  instrue-  where    it    was    reasonable    and    other 

tions  of  the  court.     People  v.  St.  Nich-  companies  were  doing  the  same. 

olas  Bank,  76  Hun,  522  (1894).  ^  Schwartz  v.  Rosetta,  etc.  Co.,  110 

1  Re  London,  etc.  Breweries,  Ltd.,  La.  619  (1903). 

[1907]  2  Ch.  511.  5  Henrietta  Nat.  Bank  v.  Barrett,  25 

2  Kansas  Pac.  Ry.  v.  Bayles,  19  Colo.     S.  W.  Rep.  456  (Tex.  1894). 

348  (1894).  6  Shadewald  v.  White,  74  Minn.  208 

3  Continental  Trust  Co.  ;;.  Toledo,     (1898). 

etc.  R.  R.,  59  Fed.  Rep.  514  (1894).  ^  "The  receiver  is  chosen  on  ac- 
Receivers  should  not  reduce  wages  count  of  his  experience  and  sound 
without  giving  the  employees  an  op-  judgment  to  operate  the  road  for  the 
portunity  to  be  heard.  Ames  v.  Union  benefit  of  the  creditors  and  all  con- 
Pac.  Ry.,  60  Fed.  Rep.  674  (1894).  cerned.  While  he  is  the  officer  of  the 
As  to  when  the  court  A\'ill  allow  the  court,  and  subject  to  the  orders  and 
receiver  to  reduce  wages,  see  U.  S.  directions  of  the  latter,  j'et  his  in- 
Trust  Co.  V.  Omaha,  etc.  Ry.,  63  Fed.  structions  are  always  general  in  their 
Rep.  737  (1894).  Where,  for  years,  character.  He  is  expected  to  look 
a  schedule  of  wages  has  existed,  and  after  the  details  of  the  business,  and 
the  company  had  agreed  to  maintain  to  apply  to  the  court  from  time  to 
the  same  except  on  notice  of  change  time  when  special  instructions  seem 
being  given,  the  court  will  not  have  necessary.  The  very  nature  of  his 
the  receiver  adopt  a  new  schedule,  relations  to  the  court,  and  his  duties 
Ames  V.  Union  Pac.  Ry.,  62  Fed.  Rep.  to  the  creditors,  entitle  him  to  the 
7  (1894).  But  in  Thomas  v.  Cinein-  largest  degree  of  discretion  possible 
nati,  etc.  Ry.,  62  Fed.  Rep.  17  (1894),  in  the  discharge  of  his  duties.  .  .  . 
the  court  sustained  the  receiver  in  His  discretion  in  such  management 
making    a    ten    per    cent,    reduction,  will    not    be    interfered    with,    except 
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regard  to  entering  into  a  lease  to  obtain  terminal  facilities.  The  court 
will  sustain  his  acts  unless  they  involve  bad  faith  or  such  extravagance 
as  to  be  unconscionable.^  A  receiver's  sale  may  be  set  aside  for  inade- 
quacy of  price.^  A  receiver  may  contract  for  transportation  beyond 
the  line  of  his  road  and  may  assume  liability  over  connecting  lines.^ 
A  receiver  may  personally  preserve  an  equity  belonging  to  the  estate, 
if  the  court  with  full  knowledge  directs  that  the  estate  shall  not  preserve 
it,  and  will  have  a  lien  thereon  for  his  expenditures,  the  profit  to  go  to  the 
trust  fund.^ 

The  order  appointing  the  receiver  may  compel  the  company  to  turn 
over  to  him  all  the  books  of  the  company  and  also  the  seal.^  Where 
a  corporation  makes  an  assignment  for  the  benefit  of  creditors,  the 
assignee  is  entitled  to  all  its  books,  including  minute  books. ^  A  trustee, 
in  bankruptcy  of  an  insolvent  corporation  may  by  summary  proceed- 
ings obtain  possession  of  the  corporate  records  and  stock  books. ^  After 
dissolution  proceedings  have  been  commenced  it  is  in  the  discretion  of 
the  court  whether  to  allow  a  transfer  on  the  books  of  the  company,  the 
court  saying  that  such  transfers  should  not  be  allowed  except  for  strong 
reasons.^  A  stockholder  may  by  suit  compel  a  receiver  to  transfer  her 
stock   on   the   corporate   books.^     The   stock  of   a   corporation   may 


where  some  abuse  and  wrong  is  mani- 
fest." If  the  court  is  satisfied  that 
the  receiver  is  not  managing  properly, 
"it  will  then  interfere,  not  by  assum- 
ing to  reverse  his  administration  and 
settle  the  details  of  such  complaints, 
but  by  selecting  a  new  receiver,  to 
whom  such  matters  can  more  satisfac- 
torily be  intrusted."  Continental 
Trust  Co.  V.  Toledo,  etc.  R.  R.,  59 
Fed.  Rep.  514  (1894).  A  receiver  of 
a  street  railway  may  compel  the  con- 
ductors to  carry  boxes  into  which  the 
fares  shall  be  deposited  by  the  pas- 
sengers. Morley  v.  Saginaw  Circuit 
Judge,  117  Mich.  246  (1898).  A  re- 
ceiver is  expected  to  act  on  his  own 
responsibility  in  mere  details.  Harri- 
gan  V.  Gilchrist,  121  Wis.  127  (1904). 

'  State,  etc.  v.  Port  Royal,  etc.  Ry., 
89  Fed.  Rep.  565  (1898). 

2  Re  Receivership,  etc.,  122  Pao. 
Rep.  561  (Mont.  1913). 

^  Farmers',  etc.  Co.  v.  Northern  Pac. 
R.  R.,  120  Fed.  Rep.  873  (1903). 

^  Harrigan  v.  Gilchrist,  121  Wis. 
127  (1904). 

^  American  Const.  Co.  v.  Jackson- 
ville, etc.  Ry.,  52  Fed.  Rep.  937  (1892). 


The  receiver  is  entitled  to  the  books, 
documents,  and  papers  of  the  com- 
pany. Engel  V.  South  Metropolitan, 
etc.  Co.,  L.  R.  [1892]  1  Ch.  442. 
Where  the  officers  have  been  ordered 
by  the  court  to  turn  over  the  corporate 
books  and  papers  to  the  receiver,  they 
cannot  refuse  on  the  ground  that  they 
have  been  indicted  for  misusing  the 
mails  and  the  books  and  papers  might 
incriminate  them.  If  they  do  refuse 
the  court  may  sequestrate  such  books 
and  papers.  Manning  v.  Mercantile, 
etc.  Co.,  242  111.  584  (1909).  After  a 
receiver  has  been  appointed  the  presi- 
dent and  secretary  who  refuse  to  turn 
over  the  property  and  books  to  him 
may  be  punished  for  contempt,  even 
though  they  plead  the  appointment 
was  illegal.  Blaise  v.  Security,  etc. 
Co.,  124  La.  979  (1909). 

«  Lothrop,  etc.  Co.  v.  Williams,  191 
Mass.  353  (1906). 

^Babbitt  v.  Dutcher,  216  U.  S. 
102  (1910). 

*  See  §  641,  supra. 

^  People  V.  California,  eto.  Co.,  18 
Cal.  App.  732  (1912). 
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generally  be  transferred  after  a  receiver  has  been  appointed,  the 
same  as  before.^  The  books  of  the  company  in  his  hands  should 
be  open  to  all  parties.^  The  court  may  direct  a  receiver  to  permit  an 
examination  of  the  corporate  books,  even  though  the  company  objects 
thereto.^  The  corporate  records,  stock  books,  minutes,  etc.,  may  be 
sold  at  a  receiver's  sale.* 

The  court  will  order  the  receiver  to  allow  a  stockholder  and  bondholder 
to  examine  the  property.^  A  receiver  of  an  insolvent  bank  must 
allow  the  district  attorney  to  examine  the  books  and  papers  to  ascer- 
tain the  condition  of  the  bank  and  whether  the  officers  had  criminally 
received  deposits  after  the  bank  became  insolvent.^ 

The  court  may  authorize  its  receiver  to  complete  a  line  of  railroad 
which  is  in  his  possession ;  ^  to  finish  car  houses ;  ^  to  enter  into  and 
carry  out  traffic  contracts  with  other  companies ;  ^   at  the  instance  of 


1  Butler  V.  Beach,  82  Conn.  417 
(1909). 

2  Fowler's  Petition,  9  Abb.  N.  Cas. 
268  (1878).  He  is  entitled  to  the 
books.  A  receiver  will  be  ordered  to 
open  the  books  to  a  stockholder,  even 
though  the  stockholder  wishes  to  ob- 
tain facts  to  induce  other  stockholders 
not  to  enter  a  reorganization  which 
has  been  agreed  to  by  a  majority  of 
the  stockholders.  The  receiver  may 
properly  refuse  such  request  until  or- 
dered to  open  the  books  by  the  court. 
The  receiver,  however,  should  remain 
neutral  as  between  the  opposing  par- 
ties. Where,  however,  the  stockholder 
became  such  six  months  after  the  ap- 
pointment of  a  receiver,  his  applica- 
tion to  examine  the  books  will  be 
denied.  Chable  v.  Nicaragua  Canal 
Co.,  59  Fed.  Rep.  846  (1894).  See  also 
Liindley  on  Companies,  pp.  704,  etc. 
A  stockholder  in  Pennsylvania  may 
have  a  mandamus  to  compel  the  com- 
pany to  allow  him  to  inspect  and  take 
a  copy  of  the  list  of  stockholders,  his 
pm'pose  being  to  consult  them  and 
obtain  proxies  from  other  stockhold- 
ers. It  is  immaterial  that  a  receiver 
is  in  charge  of  the  property  under  a 
foreclosure.  Such  a  receiver  has  noth- 
ing to  do  with  the  stock-book.  Com- 
monwealth V.  Philadelphia,  etc.  R.  R., 
3  Pa.  Dist.  115  (1893). 

3  State  V.  Talty,  139  Mo.  379  (1897). 
■•  Hirsehfield    v.   Reading,   etc.    Co., 

82  Atl.  Rep.  690  (Del.  1912). 


*  Henszey  v.  Langdon-Henszey,  etc. 
Co.,  80  Fed.  Rep.  178  (1897). 

6  McEh-ee  v.  Darlington,  187  Pa.  St. 
593  (1898). 

^  Where  two  out  of  twenty  miles  of 
road  are  uncompleted,  the  receiver 
may  be  authorized  to  complete  them 
in  order  to  prevent  a  forfeiture  of  a 
land  grant.  Allen  v.  Dallas,  etc.  R.  R., 
3  Woods,  316  (1878) ;  s.  c,  1  Fed.  Cas. 
465.  A  receiver  may  complete  a  rail- 
road partially  built  as  well  as  operate 
one  completed.  Moran  v.  Lydecker, 
27  Hun,  582  (1882).  In  Gibert  v. 
Washington,  etc.  R.  R.,  33  Gratt.  (Va.) 
586  (1880),  the  court  authorized  its 
receiver  to  expend  $10,000  to  aid  in 
building  a  short  branch  road,  it  sub- 
sequently turning  out  to  be  profitable. 
In  Cowdrey  v.  Railroad  Co.,  1  Woods, 
331  (1870) ;  s.  c,  6  Fed.  Cas.  660,  the 
court  authorized  the  purchase  of  more 
rolling-stock,  but  refused  to  order  the 
construction  of  a  connecting  link  of 
road  and  the  purchase  of  a  bridge.  A 
receiver  may  be  authorized  to  com- 
plete uncompleted  contracts.  Harri- 
gan  V.  Gilchrist,  121  Wis.  127  (1904). 

^  The  court  may  authorize  the 
receivers  to  complete  car  houses, 
leaving  open  the  question  of  distribut- 
ing the  expense  as  between  different 
mortgagees.  Pennsylvania,  etc.  Co. 
New  York  City  Ry.,  180  Fed.  Rep. 
704  (1910). 

^  A  receiver  will  be  ordered  to  turn 
over  to  another  railroad  such  part  of 
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second-mortgage  bondholders,  to  pay  the  interest  on  the  first  mortgage 
and  to  borrow  money  for  that  purpose ;  ^  to  borrow  money  to  pay  cer- 


the  income  from  a  pooling  contract  as 
has  come  into  the  receiver's  hands 
from  the  corporation  of  which  he  is 
receiver,  so  far  as  the  same  Avas  to  go 
to  the  other  raihoad  by  the  terms  of 
the  pooHng  contract.  Central  Trust 
Co.  V.  Ohio  Cent.  R.  R.,  23  Fed.  Rep. 
306  (1885).  A  receiver  may  pay  the 
proper  amount  of  freight  to  a  connect- 
ing road,  he  ha\-ing  collected  freight 
for  the  whole  distance.  Meyer  v. 
Johnston,  64  Ala.  603  (1879).  Where 
two  railroads  are  in  the  hands  of 
receivers  appointed  by  the  same  court, 
the  court  has  power  to  modify  an 
existing  contract  relative  to  the  use  of 
the  terminal  of  one  by  the  other,  and 
to  reduce  the  rent  called  for  by  the 
contract.  Re  New  Jersey,  etc.  Ry.,  29 
N.  J.  Eq.  67  (1878).  Funds  coming 
into  the  hands  of  a  receiver  by  reason 
of  a  traffic  contract  with  another  line, 
such  funds  belonging  to  the  other  line, 
may  be  attached  for  a  debt  of  the 
latter.  First  Nat.  Bank  v.  Portland, 
etc.  R.  R.,  2  Fed.  Rep.  831  (1880).  A 
receiver's  traffic  contracts  are  termi- 
nable at  will  where  no  time  is  specified 
in  the  contract.  No  notice  is  neces- 
sary. Investment  Co.  etc.  v.  Ohio,  etc. 
Ry.,  41  Fed.  Rep.  378  (1889). 

1  Lloyd  V.  Chesapeake,  etc.  R.  R.,  65 
Fed.  Rep.  351  (1895),  a  case  where 
the  trustees  of  the  first  mortgage  op- 
posed the  payment  of  their  interest. 
The  court  will  order  the  receivers  to 
pay  coupons  of  the  second  mortgage 
where  not  to  do  so  will  result  in  de- 
stroying the  system  and  sacrificing 
property,  especially  where  there  is 
doubt  as  to  the  priority  of  the  mort- 
gages. Park  V.  New  York,  etc.  R.  R., 
64  Fed.  Rep.  190  (1894).  The  re- 
ceiver Avill  not  be  ordered  to  pay  the 
interest  on  an  underlying  mortgage 
■where  the  application  does  not  allege 
a  possible  dismemberment  of  the  sys- 
tem, and  the  receiver  was  appointed 
at  the  instance  of  the  railroad,  and 
the  money  is  needed  to  pay  receiver's 
debts.  Cleveland,  etc.  R.  R.  v.  Knick- 
erbocker Trust  Co.,  64  Fed.  Rep.  623 
(1894).  The  income  during  the  re- 
ceivership will  be  apportioned  for  the 


payment  of  taxes  and  interest  on  un- 
derlying mortgages,  but  the  court  may 
vary  the  amount  to  be  paid  to  a  par- 
ticular division.  Debts  for  labor,  etc., 
have  a  preference,  and  are  a  lien  on 
the  whole  system,  though  incurred  by 
one  division.  Central  Trust  Co.  v. 
Wabash,  etc.  Ry.,  30  Fed.  Rep.  332 
(1887).  Before  authorizing  the  re- 
ceiver to  pay  interest  on  bonds  the 
court  will  have  a  master  take  testi- 
mony as  to  the  assets  and  liabilities. 
Pennsvlvania  Steel  Co.  v.  New  York 
City  Ry.,  158  Fed.  Rep.  460  (1908). 
See  s.  c,  160  Fed.  Rep.  221.  Where 
in  a  foreclosure  suit  the  interest 
is  paid  by  the  receiver  on  the  first 
mortgage,  and  the  first  mortgagee  pur- 
chases the  property  at  the  sale,  such 
interest  is  not  a  diversion  of  the  earn- 
ings from  the  general  creditors. 
Farmers'  L.  &  T.  Co.  v.  Fidelity,  etc. 
Co.,  41  S.  W.  Rep.  113  (Tex.  1897). 
Where  the  funds  in  the  hands  of  the 
receiver  are  sufficient  for  that  pur- 
pose after  paying  operating  expenses, 
the  court  may  direct  the  payment  of 
the  interest  on  the  first  mortgage 
bonds,  the  suit  being  for  the  fore- 
closure of  a  second  mortgage.  Peoria, 
etc.  Ry.  V.  Central  T.  Co.,  83  Fed.  Rep. 
910  (1897).  The  court  will  not  order 
accrued  earnings  to  be  applied  to  the 
payment  of  coupons  before  the  fore- 
closure sale  where  the  funds  are  in- 
sufficient to  pay  all  of  such  coupons. 
Louisville,  etc.  R.  R.  v.  Schmidt,  52 
S.  W.  Rep.  835  (Ky.  1899).  Where  a 
junior  mortgagee  causes  the  receiver 
to  pay  interest  on  underlying  mort- 
gages, he  cannot  afterwards  claim  that 
such  underlying  mortgages,  which  are 
finally  foreclosed  in  the  same  pro- 
ceeding, should  bear  a  part  of  such 
expense.  New  York,  etc.  T.  Co.  v. 
Louisville,  etc.  R.  R.,  102  Fed.  Rep. 
382  (1900).  The  court  will  not  direct 
the  receiver  to  pay  the  interest  on  the 
fourth-mortgage  bonds  in  order  to 
prevent  the  principal  becoming  due, 
there  being  default  on  prior  mort- 
gages. Brown  v.  New  York,  etc.  R.  R. 
22  How.  Pr.  451  (1859). 
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tain  claims ;  ^  to  cease  diverting  traffic  from  its  proper  channel ;  ^  to 
take  a  lease  of  a  connecting  line ;  ^  to  lease  the  property  for  a  reasonable 
time ;  *   to  make  time  contracts  where  such  contracts  are  usual ;  ^    to 


1  See  §  876,  infra. 

2  The  court  may  order  its  receiver 
not  to  divert  freight  from  the  road 
of  a  petitioner.  Grand,  etc.  Ry.  v. 
Central,  etc.  R.  R.,  84  Fed.  Rep.  66 
(1897). 

3  A  receiver  may  ,be  authorized  to 
acquire  a  connecting  line  by  lease  for 
the  purpose  of  reaching  a  commercial 
center.  Authority  to  him  to  do  so  may 
be  given  without  notice  to  the  parties 
to  the  suit.  For  illustrations  of  the 
remarkable  extent  to  which  courts 
have  gone  in  allowing  receivers  to 
expend  money,  see  this  case,  Mercan- 
tile Trust  Co.  V.  Missouri,  etc.  Ry.,  41 
Fed.  Rep.  8  (1889).  The  court  au- 
thorized the  receiver  to  take  leases  of 
two  other  roads,  in  Gibert  v.  Wash- 
ington, etc.  R.  R.,  33  Gratt.  (Va.)  .586 
(1880).  In  Re  La  Crosse  R.  R.  Bridge, 
2  Dill.  465  (1873) ;  s.  c,  14  Fed.  Cas. 
919,  the  court  authorized  the  receiver 
to  make  a  contract  binding  him,  the 
company,  purchasers,  assignees,  etc., 
for  ten  years  to  pay  certain  tolls  for 
the  use  of  a  bridge  to  be  constructed 
at  the  terminus  of  the  road  under 
foreclosure  in  that  case.  At  the  end 
of  ten  years  the  rates  were  to  be  read- 
justed every  five  years  by  the  court,  if 
necessary,  with  a  right  to  purchase  at 
the  end  of  twenty  years. 

*  A  receiver  pendente  lite  may  be  au- 
thorized to  make  a  lease  of  real  estate 
for  three  years,  that  being  the  cus- 
tomary period  of  leases,  even  though 
the  receivership  does  not  continue  for 
that  length  of  time.  Weeks  v.  Weeks, 
106  N.  Y.  626  (1887).  See  also  Dan- 
iell's  Eq.  PI.  &  Pr.  (5th  ed.),  p.  1749. 
A  court  has  no  power  as  against  the 
dissent  of  minority  stockholders  and 
bondholders,  however  small  their  hold- 
ings,   to   reorganize   the   company    by 


authorizing  the  receivers  to  lease  the 
property  for  a  long  period  of  time  and 
allow  the  lessee  to  place  a  large  mort- 
gage on  the  propertj',  even  though  the 
proceeds  of  the  mortgage  are  to  be 
used  for  rebuilding  the  property,  es- 
pecially where  the  rebuilding  is  not 
subject  to  the  orders  of  the  court  or 
the  wishes  of  the  security  holders. 
The  court  has  no  such  power,  even 
though  the  system  is  made  up  of  a 
great  many  different  street  railways 
with  different  franchises,  some  of 
which  have  lapsed  and  there  is  danger 
that  the  entire  property  will  be  lost 
if  the  offer  of  the  city  to  grant  a 
new  franchise  on  certain  terms  is  not 
accepted.  Merchants',  etc.  Co.  v.  Chi- 
cago Rys.,  158  Fed.  Rep.  923  (1907), 
rev'g  Guaranty  T.  Co.  v.  Chicago 
Union  Traction  Co.,  158  Fed.  Rep.  913 
(1907).  Thereupon  the  trustees  in 
their  foreclosure  suit  applied  for  de- 
crees of  foreclosure  and  petitioned  the 
court  in  the  meantime  to  have  the 
company  operated  bj'  the  reorganized 
company,  and  the  court  so  ordered. 
Guaranty  Trust  Co.  v.  Chicago  Union 
Traction  Co.,  158  Fed.  Rep.  1015 
(1908).  The  court  may  authorize  its 
receiver  to  lease  a  railroad  for  one 
year  with  an  option  to  the  lessee  to 
renew  the  lease  for  another  year.  If 
before  the  expiration  of  the  term  the 
foreclosure  sale  takes  place  and  the 
purchaser  is  put  in  possession,  dam- 
ages should  be  allowed  to  the  lessee 
for  losing  possession.  Usually  a  pro- 
vision for  cancellation  should  be  in- 
serted in  such  leases.  Farmers',  etc. 
Co.  v.  Eaton,  114  Fed.  Rep.  14  (1902). 
Where  the  receiver  is  authorized  to 
make  a  lease  'of  all  the  property  and 
does  so,  the  lessee  is  entitled  to  rents 
and    the    mortgagee    is    not    entitled 


*  The  court  may  authorize  its 
receiver  to  enter  into  contracts  which 
are  usual  and  customary  in  that 
business,  even  though  they  extend 
beyond  the  probable  term  of  the  re- 
ceivership, the  contract  in  this  case 
being  to   furnish    electrical   power  for 


five  years.  Gav  v.  Hudson  River,  etc. 
Co..  173  Fed.  Rep.  1003  (1909).  Cf. 
Sloss  Iron,  etc.  Co.  v.  South  Carolina, 
etc.  R.  R.  162  Fed.  Rep.  542  (1908). 
See  also  Re  La  Cross  R.  R.  Bridge, 
supra,  and  note  3.  p.  3390,  infra. 
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condemn  land ;  ^  to  compromise  claims ;  -  to  aid  a  corporation  whose 
stock  the  receiver  holds ;  ^  to  enjoin  the  company  he  represents  from 
constructing  a  parallel  line ;  ^  to  buy  rolling  stock  ^  and  steel  rails ;  ^ 
to  sell  and  assign  the  choses  in  action  which  come  into  his  hands ;  ^  to 
purchase  supplies;^  to  sell  perishable  property;^  and  to  pay  taxes. ^"^ 
But  receiver's  certificates  issued  at  the  instance  of  stockholders  and 
general  creditors  to  pay  the  interest  on  mortgage  bonds  cannot  have 
precedence  over  the  bonds  themselves. ^^  Although  a  receiver  in  one 
state  has  no  power  to  sell  and  deed  land  owned  by  the  corporation  in 
another  state,  at  common  law,  yet  by  statute  such  power  may  exist.^^ 
The  court  may  order  the  receiver  to  reinstate  a  conductor. ^^  A  re- 
ceiver of  a  street  railway  ma}-  be  ordered  to  discontinue  transfers.^* 
thereto.     Western  Union  Tel.   Co.   v.    to  receive  and  pay  for  steel  rails  that 


Boston  Safe  D.  &  T.  Co.,  87  Fed.  Rep. 
788  (1898).  A  lease  made  by  the  re- 
ceiver with  the  consent  of  the  court 
is  binding  on  the  mortgagee  at  whose 
instance  the  receiver  was  appointed, 
and  hence  if  the  receiver  collects  from 
others  compensation  for  the  use  of  the 
wires  it  belongs  to  the  lessee.  West- 
ern Union  Tel.  Co.  v.  Boston,  etc.  Co., 
112  Fed.  Rep.  37  (1901).  Where  the 
court  in  a  suit  for  the  foreclosure  of  a 
mortgage    authorizes    the   receiver    to 


were  ready  for  delivery  when  they 
were  appointed.  Wabash,  etc.  Ry.  v. 
Central  Trust  Co.,  22  Fed.  Rep.  269 
(1884). 

'  Hoyt  V.  Thompson,  5  N.  Y.  320 
(1851). 

*  A  receiver  may  be  authorized 
to  purchase  supplies  for  a  hotel  of 
which  he  is  receiver.  Highland,  etc. 
R.  R.  V.  Thornton,  105  Ala.  225 
(1894). 

9  State   V.   Shelton,   238  Mo.   App. 


lease   a   part   of   the   railroad   of    the  281  (1911).      Boothe  v.  Summit,  etc. 

company,    whose    mortgage    is    being  Co.  63  Wash.  630  (1911). 
foreclosed,    and    no    appeal    is    taken         "  See  §  860,  supra. 
from  the  order,  the  purchaser  at  the         ^^  Receiver's   certificates  cannot   be 

foreclosure  sale  cannot,  by  a  summary  issued  to  pay  interest  on  the  mortgage 

proceeding,   claim  such  property  free  bonds  of  a  railroad  in  order  to  prevent 

from  the  lease.     Farmers'   Trust  Co.  foreclosure  and  loss  to  the  stockholders 


V.  Staten  Island,  etc.  R.  R.,  6  N.  Y. 
App.  Div.  148  (1896). 

*  See   §  869,   supra. 

*  See  §  869,  supra. 
3  The    court     may     authorize     the 


and  creditors,  and  such  issue  may  be 
attacked  collaterally  by  the  bond- 
holders, even  though  the  trustee  of 
the  mortgage  received  the  defaulted 
interest  from  the  money  derived  from 


receiver  to  loan  money  to  a  corporation    such  certificates,  that  being  the  trus- 


whose  stock  he  holds.     Kalbfleisch  v. 
Kalbfleiseh,  13  N.  Y.  Supp.  397  (1891). 

*  In  PuUan  v.  Cincinnati,  etc.  R.  R., 
4  Biss.  35  (1865) ;  s.  c,  20  Fed.  Cas. 
32,  the  court  enjoined  the  company 
from  proceeding  to  construct  a  new 
line  parallel  to  the  one  under  fore- 
closure. 

*  Wabash,  etc.  Ry.  v.  Central  Trust 
Co.,  22  Fed.  Rep.  269  (1884).  In  Re 
Eastern,  etc.  Ry.,  66  L.  T.  Rep.  153 
(1891),  the  court  authorized  the 
receiver  to  make  a  contract  for  addi- 
tional rolling-stock. 

'  The  receivers  may  be  authorized 


tee's  legal  duty.  Knickerbocker  Trust 
Co.  V.  O.,  C.  &  R.  S.  Ry.,  201  N.  Y. 
379  (1911). 

1-  Joy  V.  Midland  State  Bank,  26 
S.  Dak.  244  (1910).  See  also  §  840, 
supra. 

"  Farmers',  etc.  Co.  v.  Central,  etc. 
Co.,  166  Fed.  Rep.  333  (1895). 

"  Re  Receiverships  of  Street  Rys., 
161  Fed.  Rep.  879  (1908).  The  court 
may  direct  a  receiver  to  discontinue 
transfers.  Re  Dry  Dock  R.  R.,  165 
Fed.  Rep.  487  (1908) ;  Central  T.  Co. 
V.  Third  Ave.  R.  R.,  165  Fed.  Rep. 
494  (1908).     The  court  will  not  order 
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A  court  will  not  order  the  receiver  to  take  part  in  an  investigation  by 
a  state  commission,  inasmuch  as  that  is  the  province  of  the  owners  of 
the  property.^ 

The  court  may  authorize  a  receiver  of  a  mining  company  to  pur- 
chase machinery,  and  his  application  to  do  so  may  be  ex  parte.^ 

Where  a  road  is  being  operated  by  a  receiver  at  a  loss,  the  court 
may  authorize  him  to  turn  over  such  road  for  operation  to  a  connect- 
ing company  without  any  rental  being  paid,  such  operation  to  con- 
tinue during  the  receivership  and  the  receiver  to  be  alone  liable  for 
damages  arising  during  the  operation.  Such  a  contract  is  not  a  lease, 
but  makes  the  operating  company  merely  the  agent  of  the  receiver, 
and  is  legal  where  the  statutes  authorize  leases  of  railroads.  Even 
though  the  receiver  makes  such  a  contract  without  special  authority 
from  the  court  so  to  do,  yet,  where  for  many  months  all  the  parties 
and  the  court  with  full  knowledge  of  the  same  do  not  object  the  con- 
tract is  legal. ^  It  is  not  legal  for  a  receiver,  even  under  an  order  of 
the  court,  to  sell  nearly  all  the  property  of  the  company  to  another 
corporation  in  exchange  for  stock  of  the  latter  to  be  given  to  stock- 
holders of  the  former  with  a  provision  that  dissenting  stockholders 
should  be  paid  on  a  certain  basis,  which  is  different  from  stock  of  the 
former  corporation  acquired  by  the  latter  corporation.'*  The  court 
will  not  order  a  sale  by  the  receiver  where  the  purpose  of  the  receiver- 
ship was  to  complete  a  railroad  and  save  certain  subsidies  and  that 
purpose  has  not  yet  been  accomplished.^ 

A  receiver  of  a  bank  may  be  authorized  by  the  court  to  sell  at  public 
or  private  sale  a  judgment  held  by  the  receiver.**  The  court  may  order 
a  receiver  to  sell  shares  of  stock  held  by  the  receiver  in  one  block  in- 
stead of  in  parcels,  if  the  court  deems  best.^  A  stockholder  will  be 
allowed  to  intervene  and  object  to  a  reckless  sale  of  the  property  of 
an  insolvent  corporation  by  the  receiver  thereof,  where  the  corporation 
itself  is  not  protecting  the  interests  of  the  stockholder.^  A  private 
sale  of  the  property  by  a  receiver  at  a  small  price,  made  without  au- 
thority from  the  court,  will  be  set  aside  at  the  instance  of  the  cor- 

its  receiver  to  exchange  transfers  with  ^  People     v.    Anglo-American,    etc. 

another  company  where  the  latter  com-  Assoc,  60  N.  Y.  App.  Div.  389  (1901). 

pany  declines  to  reciprocate.     Barber,  *  Bibber- White  Co.  i'.  White  River, 

etc.  Co.  V.  Forty-second  St.,  etc.  Ry.,  etc.  R.  R.,  110  Fed.  Rep.  472  (1901). 

187  Fed.  Rep.  177  (1911).  « Matter  of  Denison,  114  N.  Y.  621 

1  Pennsylvania    Steel    Co.    v.    New  (1889). 

York   City   Ry.,    157   Fed.    Rep.   440  '  First  Nat.  Bank  i-.  C.  Bunting  & 

(1907).  Co.,    7    Idaho,   387   (1900).     See  also 

2  Free,   etc.  Co.  v.  Spiers,  135  Cal.     §  478,  supra. 

130  (1902).  8  State    v.    Holmes,    60     Neb.    39 

'  South  Carolina,  etc.  R.  R.  v.  Car.,     (1900). 
etc.    Ry.,   93   Fed.  Rep.  543  (1899). 
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poration  or  of  the  majority  stockholders.^  A  sale  by  a  commissioner 
to  a  bank  in  which  he  is  a  stockholder  and  director  is  invalid,  irre- 
spective of  whether  the  sale  and  price  were  fair.^  Even  though  a  re- 
ceiver's sale  of  property  is  a  private  sale,  and  before  it  is  confirmed 
another  party  makes  a  higher  bid,  nevertheless,  if  there  was  no  fraud 
or  mistake  chargeable  against  the  purchaser,  the  court  will  confirm  the 
sale,  notwithstanding  the  objection  of  a  stockholder  and  of  the  com- 
peting bidder.^  The  validity  of  a  judicial  sale  of  the  assets  of  an  in- 
solvent corporation  by  a  receiver  cannot  be  impeached  in  a  collateral 
action.^  The  title  obtained  at  a  receiver's  sale  is  only  such  title  as  the 
corporation  had  and  is  subject  to  all  valid  liens  thereon.^  But  where 
the  receiver's  title  is  not  good  a  purchaser  at  his  sale  will  not  be  com- 
pelled to  fulfill.^  Where  the  court  has  expressly  authorized  the  receiver 
of  a  bank  to  make  a  sale  of  a  judgment  owned  by  the  receiver,  and  such 
sale  is  made,  the  court  may  compel  the  purchaser  to  complete  the  con- 
tract.^ 

The  court  may  order  the  receiver  to  sell  the  property  before  final 
adjudication  if  it  is  liable  to  loss  or  material  depreciation.^  The  court 
may  order  the  property  of  an  insolvent  corporation  to  be  sold  pending 
the  litigation  for  winding  up  its  affairs.^  A  receiver  in  a  mortgage  fore- 
closure suit  may  be  authorized  to  sell  the  property  subject  to  the  mort- 
gage and  without  redemption.^''  A  court  may  authorize  a  receiver  in 
a  railroad  foreclosure  suit  to  stop  the  operation  of  unprofitable  parts 
of  a  railroad  and  to  tear  up  the  tracks  and  sell  the  same.^^     Although 

1  So.  Baltimore,  etc.  Co.  v.  Kirby,  89  ^  Matter  of  Denison,  114  N.  Y.  621 
Md.  52   (1899).  (1889). 

2  McCullough,  etc.  Co.  v.  National  «  Boothe  v.  Summit,  etc.  Co.,  63 
Bank,  etc..  Ill  Ga.  132  (1900).  The  Wash.  630  (1911).  State  v.  Shelton, 
pledgee    of    stock   cannot    claim    title  238  Mo.  App.  281  (1911). 

to  it  on  the  ground  that  the  pledgor  » McGraw  v.  Mott,  179  Fed.  Rep. 

was    a    receiver    and    purchased    the  646  (1910). 

stock  at  a  receiver's  sale.     Groeltz  ;;.  i"  Mercantile  Realty  Co.  v.  Stetson, 

Cole,  128  Iowa,  340  (1905).     See  also  120    Iowa,   324     (1903).     Under    the 

§  850,  supra.  Louisiana    statute    a    receiver's    sale 

3  Rogers  v.  Rogers,  etc.  Co.,  62  of  the  assets  of  an  insolvent  corporation 
N.  J.  Eq.  Ill  (1901).  is  a  sale  free  from  all  encumbrances, 

4  Anderson  v.  Chicago,  etc.  T.  Co.,  mortgages,  etc.  First  Nat.  Bank  v. 
101  Wis.  385  (1898).  A  purchaser  at  Powell  Bros.  etc.  Co.,  128  La.  961 
a   receiver's   sale   cannot   object   that  (1911). 

the  receiver  himself  did  not  make  the  "  Where   a   worthless   railroad   has 

sale  and  that  a  statute  as  to  notice  been  dismantled  by  the   receiver   and 

of  sale  by  execution  is  applicable  to  the    rails    and     rolling-stock     sold,     a 

receivers'     sales.     Threadgill    v.     Col-  purchaser   at   foreclosure   sale   cannot 

cord,  16  Okla.  447  (1906).  be    required    by    the    state    to    recon- 

6  Matter  of  Coleman,  174  N.  Y.  373  struct  and  operate  the  road.     State  v. 

(1903).  Jack,  145  Fed.  Rep.  281  (1906).     The 

6  MuUikin  v.   Piatt,    115    Md.    480  court  may  direct  its  receiver  to  move 

(1911).  disused  tracks  and  surrender  the  fran- 
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a  receiver  is  authorized  to  purchase  material,  yet  he  is  not  authorized 
to  issue  notes  therefor,  and  hence  is  personally  liable  on  such  notes. ^ 
The  powers  of  a  receiver  may  be  enlarged  on  his  application  or  on  the 
court's  own  motion.-  Advisory  orders  in  a  receivership  are  properly 
entered  ex  parte? 

In  regard  to  the  powers  which  the  court  will  not  give  him,  the  court 
will  not  authorize  him  to  continue  the  insurance  business,*  or  reduce 
rates  when  the  state  statute  directing  it  is  of  doubtful  constitutionality,^ 
or  pay  the  expenses  of  a  reorganization,^  or  sell  rolling-stock  on  credit 
to  raise  money  to  pay  interest.^  A  gas  company  may  refuse  to  supply 
gas  to  the  receiver  of  a  corporation  where  the  corporation  itself  has 
not  paid  back  bills.^  The  court  will  order  the  receiver  to  pay  a  sum  to 
a  telegraph  company,  where  the  telegraph  company  otherwise  will 
withdraw  the  services.^  A  state  statute  regulating  the  powers  and 
duties  of  receivers  is  not  applicable  to  receivers  in  the  federal  courts.^** 


ehise  therefor.  Pennsylvania  Steel  Co. 
V.  New  York  City  Ry.,  187  Fed.  Rep. 
288  (1911).  In  the  foreclosure  sale 
of  a  street  railway  the  court  may  sell 
the  rails  and  ties  without  obligating 
the  purchaser  to  continue  the  opera- 
tion of  the  road.  New  York  Trust 
Co.  V.  Portsmouth,  etc.  Ry.,  192  Fed. 
Rep.  728  (1911).  The  attorney-gen- 
eral of  a  state  may  file  a  bill  in  the 
state  court  to  enjoin  a  federal  receiver 
from  tearing  up  a  railroad,  in  accord- 
ance with  an  order  of  the  federal  court. 
In  re  Attorney-General,  113  Wis. 
623  (1902).  The  court  may  author- 
ize its  receiver  to  dismantle  a  railroad 
and  sell  the  materials  where  it  has  been 
and  would  have  to  be  operated  at  a 
loss,  there  being  no  statute  requiring 
such  operation.  Jack  v.  Williams,  113 
Fed.  Rep.  823  (1^02).  It  is  not  con- 
tempt of  the  federal  court  to  insti- 
tute a  suit  in  the  state  court  to  enjoin 
the  federal  receiver  from  tearing 
up  a  railroad  track,  provided  there 
is  no  actual  physical  interference 
with  the  possession  of  the  federal 
court.  Royal  T.  Co.  v.  Washburn,  etc. 
R.  R.,  139  Fed.  Rep.  865  (1905). 

1  Peoria,  etc.  v.  Hickey,  110  Iowa, 
276  (1900). 

2  State  V.  City  of  New  Orleans,  100 
La.  469  (1901). 

3  Harrigan    v.    Gilchrist,    121    Wis. 
127  (1904). 

*  A  receiver  will  not  be  allowed  to 


continue  the  business  of  an  insolvent 
insurance  corporation  where  the  effect 
would  be  to  freeze  out  the  policy- 
holders by  the  assessments.  People 
V.  Atlantic,  etc.  Ins.  Co.,  15  Hun,  84 
(1878) ;  aff'd,  77  N.  Y.  336. 

^  Where  a  receiver  is  in  charge,  he 
will  not  be  ordered  by  the  federal 
court  to  reduce  the  rates  in  accord- 
ance with  a  state  statute  which  is  not 
being  obeyed  by  other  roads,  and  the 
validity  of  which  is  being  tested,  but 
he  will  be  allowed  to  obey  it  if  he 
thinks  best,  or  the  trustees  of  the 
mortgage  desire  him  so  to  do.  The 
court,  however,  will  allow  a  shipper 
to  sue  the  receiver  for  the  excess  of 
charges.  Re  McElrath,  2  Dill.  460 
(1873)  ;  s.  c,  16  Fed.  Cas.  72. 

« In  Central  Trust  Co.  v.  Wabash, 
etc.  Ry.,25  Fed.  Rep.  69  (1885),  the 
court  refused  to  allow  payment  out  of 
the  fund  in  court  of  the  expenses  of 
reorganization. 

'  The  court  will  not  authorize  the 
receiver  to  borrow  money  by  selling 
the  rolling-stock  to  a  car  trust  and 
then  taking  back  the  same  on  the 
installment  plan.  Taylor  v.  Philadel- 
phia, etc.  R.  R.,  9  Fed.  Rep.  1  (1881). 

» Paterson  v.  Gas,  etc.  Co.,  [1896]  2 
Ch.  476,  rev'g  74  L.  T.  Rep.  280. 

'  Newgass  v.  Atlantic,  etc.  Ry.,  72 
Fed.  Rep.  712  (1894). 

1°  Guarantv,  etc.  Co.  v.  Galveston, 
etc.  R.  R.,  107  Fed.  Rep.  311  (1901). 
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Even  after  a  foreclosure  decree  has  been  entered,  persons,  who  were 
not  parties  to  the  suit,  but  who  had  made  an  agreement  with  the  re- 
ceiver relative  to  the  abandonment  of  a  strip  of  street  railway  and  the 
franchise  therefor,  which  agreement  has  been  confirmed  by  the  city 
and  carried  out,  may  file  an  independent  bill  in  equity  to  have  the  decree 
modified.^  The  purchaser  at  a  receiver's  sale  may,  by  the  terms  of 
the  purchase,  as  laid  down  in  the  decree  authorizing  the  sale,  be  entitled 
to  the  benefits  of  any  contract  made  by  the  receiver ,2  or  may  be  bound 
to  carry  out  all  contracts  which  have  been  made  by  the  receiver.^ 
y/  §  873.  Rolling-stock  —  Liability  of  the  receiver  and  the  fund  for 
car  rentals  —  Purchases  of  rolling-stock.  —  The  court  may  authorize 
a  receiver  to  purchase  or  rent  rolling-stock  for  the  operation  of  the 
road.  If  the  rolling-stock  which  the  receiver  finds  upon  the  road  when 
he  takes  possession  is  not  owned  but  is  rented  to  the  company,  and  if 
the  receiver  continues  to  use  such  rolling-stock,  then  the  court  will 
direct  that  a  reasonable  rental  be  paid  therefor  by  the  receiver.^ 

Where,  however,  the  receiver  finds  the  company  in  possession  of 
rolling-stock  under  a  "  car  trust,"  or  lease  or  contract  whereby  the 
stipulated  rental  is  really  a  partial  payment  for  the  cars,  the  court  may 


1  Thompson  v.  Schenectady  Ry., 
119  Fed.  Rep.  634  (1903).  Cf.  Thomp- 
son V.  Schenectady  Ry.,  131  Fed.  Rep. 
577  (1904). 

2  A  court  may  direct  its  receiver  to 
condemn  the  interest  which  an  out- 
side mortgagee  has  in  a  part  of  the 
right  of  way,  and  even  though  the 
main  foreclosure  suit  is  completed 
before  condemnation  is  completed, 
the  court  may  enjoin  such  outside 
mortgagee  from  foreclosing  his  mort- 
gage, and  may  give  the  purchaser  at 
foreclosure  sale  a  right  to  complete 
the  condemnation.  Taylor  v.  Norfolk, 
etc.  Ry.,  162  Fed.  Rep.  452  (1908). 
See  also  note  2,  p.  3337,  supra. 

3  See  §  890,  infra,  and  note  5,  p. 
3377,  supra,  and  note  3,  p.  3390,  and 
note  5,  p.  3401,  infra.  An  agree- 
ment between  the  receiver  of  a  street 
railway  and  a  city  by  which  the 
street  railway  is  discontinued  on 
a  certain  street  does  not  bind  the 
purchaser  at  foreclosure  sale,  such 
agreement  ha\'ing  been  made  after  the 
decree  of  foreclosure.  Thompson  v. 
Schenectady  Ry.,  131  Fed.  Rep.  577 
(1904). 

*  The  receiver  must  pay  a  reason- 
able rental  on  car-trust  ears  which  he 


decides  finally  to  return  to  the  owner. 
He  is  entitled  to  a  reasonable  time 
to  decide.  Piatt  v.  Philadelphia,  etc. 
R.  R.,  84  Fed.  Rep.  535  (1898).  Where 
a  receiver  continues  to  use  rolling- 
stock  belonging  to  another,  the  fund 
in  court  will  be  used  to  pay  the  rent- 
al therefor,  and  also  for  repairs 
which  the  receiver  should  have  made 
but  did  not  make.  Turner  v.  Indian- 
apolis, etc.  Ry.,  8  Biss.  527  (1879); 
8.  c,  24  Fed.  Cas.  372.  The  court 
having  in  its  decree  retained  jurisdic- 
tion of  the  case  to  settle  and  adjudi- 
cate claims  may  pass  upon  the  claim 
of  another  railroad  company  for  rent- 
al for  its  cars  used  by  the  receiver 
and  the  reorganized  company.  Cen- 
tral Trust  Co.  V.  Wabash,  etc.  Ry.,  46 
Fed.  Rep.  156  (1891).  The  receiver 
may  be  authorized  to  purchase  the 
rolling-stock  which  is  found  on  the 
road,  but  which  belongs  to  another 
company,  the  stock  having  been 
placed  on  the  road  without  any  con- 
tract whatsoever.  Central  Trust  Co. 
V.  Marietta,  etc.  R.  R.,  48  Fed.  Rep. 
32  (1891).  Where  the  road  is  entirely 
without  rolling-stock,  the  court  may 
authorize  the  receiver  to  purchase  such 
as  is  necessary  for  the  operation  of  the 
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direct  the  receiver  to  continue  the  payments  and  thus  complete  the  pur- 
chase, or  the  court  may  order  the  receiver  to  deUver  the  property  to  the 
owners.^ 

§  874.  Contracts  in  force  when  the  receiver  is  appointed  —  Lease- 
holds which  pass  into  the  hands  of  a  receiver  —  Rent  paid  hy  the  re- 
ceiver on  lines  of  railroad  leased  to  him  —  Royalties,  etc.,  paid  hy 
the  receiver.  —  When  a  receiver  is  appointed,  he  generally  finds  a 
number  of  executory  contracts  in  force  —  contracts  of  employment 
or  for  rental  of  premises  or  for  purchase  of  material,  etc.  He  then 
road.  McLane  v.  Placerville,  etc. 
R.  R.,  66  Cal.  606,  626  (1885). 

^  The   receiver   should    pay  install- 


ments due  to  a  car  trust,  although 
the  trust  has  merely  a  mortgage  inter- 
est in  the  cars.  The  receiver  should 
pay  this  the  same  as  though  he  were 
purchasing  rolling-stock  to  operate 
the  road.  It  is  a  proper  charge  on 
Income  in  preference  to  the  bond- 
holders' interest.  It  is  for  the  court 
to  say  whether  rental  be  paid  or  the 
contract  of  purchase  of  the  cars  be 
completed.  In  this  case  the  receiver 
was  ordered  to  continue  making  the 
partial  payments.  But  inasmuch  as 
supply  and  labor  claims  were  in  arrears, 
the  court  ordered  a  cessation  of  the 
payments  on  the  ears  for  the  time 
being.  The  court  held  that  the  labor 
and  supply  claims  took  precedence 
over  the  car  claims  in  payments  from 
income.  Frank  v.  Denver,  etc.  Ry., 
23  Fed.  Rep.  123  (1885).  Car  rentals 
during  the  receivership  in  foreclosure 
proceedings  should  be  paid  out  of  the 
final  assets,  even  though  the  receiver 
operated  the  road  at  a  loss.  All  the 
rolling-stock  is  entitled  to  the  rental, 
whether  used  by  the  receiver  or  not. 
If  there  was  too  much,  the  bill  of  fore- 
closure should  not  have  asked  for  a 
receiver  of  all  of  it.  Kneeland  v. 
American  L.  &  T.  Co.,  136  U.  S.  89 
(1890).  Where  a  receiver  avoids  a 
lease  he  must  return  equipment  equal 
to  what  was  received,  where  the  lease 
expressly  so  provided.  Johnson  v. 
Lehigh,  etc.  Co.,  138  Fed.  Rep.  601 
(1905).  In  a  railway  mortgage  fore- 
closure a  ear  claim  will  be  determined 
upon  its  merits  and  not  upon  the  agree- 
ments, where  the  same  persons  con- 
trolled the  railway  and  also  the  car 
company.     Such  rental  will  be  allowed 


as  similar  ears  would  have  received 
from  other  railroad  companies.  The 
rental  on  the  cars  for  six  months 
prior  to  the  appointment  of  the 
receiver  and  for  subsequent  time  will 
be  paid  out  of  the  income  and  out  of 
the  fund  realized  upon  the  sale  of  the 
property.  Interest  is  allowed  where 
there  has  been  a  vexatious  and  unrea- 
sonable delay  in  payment.  Certain 
repairs  also,  which  the  receiver  had 
agree  to  make,  were  allowed.  Thomas 
V.  Peoria,  etc.  Ry.,  36  Fed.  Rep.  808 
(1888).  Although  a  receiver  con- 
tinues to  use  the  cars  of  a  car  trust, 
after  delivery  thereof  to  the  car  trust 
has  been  demanded  by  the  latter,  the 
partial  payments  therefor  not  ha\'ing 
been  met  by  the  receiver,  neverthe- 
less the  court  will  not  order  the  receiver 
to  make  such  partial  payments.  The 
court  will  allow  the  car  trust  a  reason- 
able rental.  Farmers'  L.  &  T.  Co. 
V.  Chicago,  etc.  Ry.,  42  Fed.  Rep. 
6  (1889).  The  lessor  of  the  rolling- 
stock  which  the  lessee  contracts  to 
purchase  on  the  installment  plan  can- 
not insist  on  the  receiver  paying  the 
balance  due  and  taking  the  rolling- 
stock,  where  the  contract  pro\aded  for 
a  return  of  the  rolling-stock  in  ease 
of  inability  to  pay.  It  is  doubtful 
whether  the  partial  payments  could 
be  recovered  back  by  the  receiver. 
Sunflower  Oil  Co.  v.  Wilson,  142  U.  S. 
313  (1892) ;  Fosdick  v.  Schall,  99  U.  S. 
235  (1878);  Fosdick  v.  Car  Co.,  99 
U.  S.  256  (1878) ;  Huidekoper  v.  Loco- 
motive Works,  99  U.  S.  258  (1878). 
In  determining  the  amount  of  rent 
which  the  receiver  should  pay  for 
rolling-stock,  the  court  will  add  to  the 
cost  price  any  increase  in  the  value 
thereof.  Central  T.  Co.  v.  Mari- 
etta, etc.  Ry.,  48  Fed.  Rep.  875  (1891). 
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must  decide  whether  he  wishes  to  adopt  any  of  these  contracts  as  his 
own.  If  he  does  not  adopt  a  particular  contract,  then  that  contractor 
has  no  preferred  claim  against  the  receiver,  as  a  part  of  the  receiver's 
expenses  or  disbursements,  but  has  merely  a  claim  against  the  corpora- 
tion and  its  general  assets,  and  this  claim  may  be  for  past  sums  due,  or 
for  breach  of  contract,  or  both.  On  the  other  hand,  if  the  receiver  does 
adopt  the  contract,  then  as  to  sums  becoming  due  before  such  adoption, 
the  contractor  is  a  general  creditor  only,  but  as  to  sums  becoming  due 
after  such  adoption,  they  are  a  part  of  the  receiver's  expenses  or  dis- 
bursements and  must  be  paid  as  such.  The  law  is  clear  that  a  receiver 
may  refuse  to  carry  out  an  executory  contract  of  the  corporation.^ 


1  See  §  642,  supra.  .  Scott  v.  Rainier, 
etc.  Ry.,  13  Wash.  108  (1895).  Tlie 
receiver  need  not  fulfill  an  executory 
contract  of  the  corporation  to  purchase 
land.  Central  Trust  Co.  v.  East  Ten- 
nessee Land  Co.,  79  Fed.  Rep.  19 
(1897).  An  agreement  between  a 
railroad  and  its  employees  does  not 
bind  a  receiver.  Re  Seattle,  etc.  Ry., 
61  Fed.  Rep.  541  (1894).  Where  the 
receiver  refuses  to  accept  merchan- 
dise bought  by  the  company,  and  the 
vendor  sells  it  for  the  receiver's 
account,  without  consent  of  the  court, 
he  is  not  guilty  of  contempt  of  court, 
and  cannot  recover  the  loss.  Moore 
V.  Potter,  155  N.  Y.  481  (1898),  rev'g 
87  Hun,  334.  The  court,  however, 
may  authorize  a  receiver  appointed 
in  a  suit  for  dissolution  to  execute  and 
carry  out  existing  contracts,  of  the 
corporation,  or  to  enter  into  and  carry 
out  new  contracts.  Even  after  the 
dissolution  the  receiver  may  be  author- 
ized to  complete  contracts.  Florence 
Gas,  etc.  Co.  v.  Hanby,  101  Ala.  15 
(1893).  The  court  may  authorize 
the  receiver  to  adopt  a  traffic  or  run- 
ning contract  whereby  each  of  two 
railroa;ds  ran  over  tracks  of  the  other. 
Seibert  -v.  Minneapolis,  etc.  Ry.,  58 
Minn.  53  (1894).  A  guaranty  of 
coal  that  may  be  bought  may  be 
enforced  by  a  receiver,  although  the 
guaranty  was  before  the  receivership, 
and  the  sale  of  coal  was  by  the  receiver 
himself.  Philadelphia,  etc.  Co.  v. 
Daube,  71  Fed.  Rep.  583  (1896). 
The  court  will  not  authorize  a  receiver 
to  complete  a  contract  when  there  is 
no  evidence  that  it  will  be  profitable. 
Re  Thames,  etc.  Co.  ;;.  The  Company, 


106  L.  T.  Rep.  674  (1912).  Upon 
the  appointment  of  a  receiver  the  con- 
tract of  employment  of  the  general 
manager  ceases,  such  termination  being 
impliedly  within  the  contemplation 
of  the  parties  when  the  contract  was 
made.  Du  Pont  v.  Standard,  etc.  Co., 
81  Atl.  Rep.  1089  (Del.  1912).  The 
effect  of  dissolution  or  of  the  appoint- 
ment of  a  receiver  on  existing  execu- 
tory contracts  including  contracts 
already  partially  performed  is  further 
considered  elsewhere.  See  §  642,  supra. 
If  a  receiver  delivers  goods  under  a 
contract  existing  when  he  was 
appointed  and  afterwards  cancels  the 
contract,  so  far  as  he  is  concerned, 
the  other  party  may  counter-claim 
the  damage  as  against  a  suit  for 
the  price  of  the  goods  delivered  by  the 
receiver.  Parsons  v.  Sovereign  Bank 
of  Canada,  107  L.  T.  Rep.  572  (1912) ; 
the  House  of  Lords  saying  that  the 
receiver  "is  an  officer  of  the  court  put 
in  to  discharge  certain  duties  pre- 
scribed by  the  order  appointing  him ; 
duties  which  in  the  present  case 
extended  to  the  continuation  and 
management  of  the  business.  The 
company  remains  in  existence,  but  it 
has  lost  its  title  to  control  its  assets 
and  affairs,  with  the  result  that  some 
of  its  contracts,  such  as  those  in  which 
it  stands  to  an  employee  in  the  rela- 
tion of  master  to  servant,  being  of  a 
personal  nature,  may,  in  certain  cases, 
be  determined  by  the  mere  change 
in  possession,  and  the  company  may 
be  made  liable  for  a  breach.  But  it 
does  not  follow  that  all  the  contracts 
of  the  company  are  determined  even, 
to  put  the  highest  case,  when  a  mort- 
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This  rule  works  both  ways.  Where  a  contractor  has  but  partially  com- 
pleted his  contract,  and  a  receiver  is  appointed,  the  contractor  is  en- 
titled to  consider  the  contract  as  abandoned  on  that  day,  but  before 
deciding  he  may  wait  a  reasonable  time  to  see  what  the  parties  in  in- 
terest or  the  receiver  do  in  regard  to  the  completion  of  the  contract.^ 
A  full  discussion  of  the  rights,  duties  and  liabilities  of  a  receiver  as  to 
contracts  existing  when  he  is  appointed  is  given  elsewhere.^ 

These  principles  of  law  are  applicable  where  a  receiver  is  put  in  charge 
at  the  instance  of  a  mortgagee,  and  he  finds  several  lines  of  railroad 
already  leased  to  and  in  operation  by  the  insolvent  mortgagor  company 
and  covered  by  the  after-acquired  property  clause  in  the  mortgage.  The 
question  then  arises,  what  shall  he  do?  Shall  he  continue  to  operate 
the  leased  lines  and  pay  the  stipulated  rental,  or  shall  he  cut  them  off  ? 
The  courts  have  finally  settled  on  the  rule  that  he  may  operate  them 
for  a  short  time  to  determine  whether  he  cares  to  assume  the  lease  and 
the  payment  of  the  rental.  The  court  will  then  direct  him  to  assume 
the  lease,  or,  if  an  opposite  course  is  determined  upon,  the  court  will 
authorize  the  lessor  company  to  retake  its  property,  unless  it  is  willing 
that  the  receiver  retain  possession  and  pay  such  rental  as  the  profits 
of  the  leased  line  will  justify.^    A  mortgagee  is  not  entitled  to  the  bene- 


gagee   acting   under   a   power   in   his    Where  the  order  of  the  court  directs 


mortgage  assumes  control  of  the  busi- 
ness of  the  mortgagor." 

'  Commonwealth,  etc.  Co.  v.  North 
American  T.  Co.,  135  Fed.  Rep.  984 
(1905). 

-  See  §  642,  supra. 

^  Where  the  receivers  do  not  adopt 
a  lease  thej^  are  liable  only  for  the  fair 
rental  while  they  continue  it  and  not 
necessarily  the  contract  rental.  Penn- 
sylvania Steel  Co.  V.  New  York  City 
Ry.,  192  Fed.  Rep.  135  (1911).  The 
court  will  direct  its  receivers  to  cancel 
the  leases  of  property  to  the  insolvent 
corporation,  where  the  rental  is  exces- 
sive or  the  lease  otherwise  unprofit- 
able. Pennsylvania  Steel  Co.  t'.  New 
York  City  Ry.,  165  Fed.  Rep.  459 
(1908);  Pennsylvania  Steel  Co.  v. 
New  York  City  Ry.,  165  Fed. 
462  (1908).  A  receiver  may  take 
possession  of  leased  property  and  use 
the  same  for  a  reasonable  time  to 
enable  him  to  elect  whether  he  will 
assume  the  lease  as  to  rent  accruing 
after  his  appointment,  or  whether  he 
will  surrender  the  lease  and  pay  rent 
for    the    time    he    actually    holds    it. 


the  receiver  to  take  possession  of  all 
the  properties,  the  fact  that  certain 
leasehold  property  was  not  in  use  is 
immaterial,  where  the  receiver  delays 
for  over  a  year  after  the  lessor  has 
demanded  the  rent  in  deciding  whether 
he  will  assume  the  lease.  Dayton, 
etc.  Co.  V.  Falsenthall,  116  Fed.  Rep. 
961  (1902).  Where  the  receiver,  under 
authority  given  by  the  court,  con- 
tinues to  operate  leased  lines  instead 
of  cutting  them  off  or  negotiating  for 
a  reduction  of  rental,  he  must  pay  the 
contract  rental,  even  though  he  oper- 
ates them  at  a  loss.  Woodruff  v. 
Erie  Ry.,  93  N.  Y.  609  (1883).  The 
court  will  order  a  receiver  to  pay  the 
rent  of  a  railroad  for  the  time  during 
which  the  receiver  operated  it,  where 
the  continuance  and  preservation  of 
the  leasehold  was  clearly  intended 
in  the  foreclosure  proceedings.  The 
lessor  railroad  is  not  liable  for  any 
part  of  the  expenses  of  foreclosure. 
Brown  v.  Toledo,  etc.  R.  R.,  35  Fed. 
Rep.  444  (1888).  The  appointment  of 
a  receiver  of  a  system  of  railroads, 
made  up  largely  of  leased  lines,  does 
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fit  of  a  lease  made  after  the  mortgage  unless  the  mortgage  contains  a 
provision  to  that  effect.^ 


not  obligate  the  receiver  to  pay  the 
rental  on  such  leased  lines  as  do  not 
pay  operating  expenses.  But  the  court 
will  order  payment  of  the  rent  on 
those  leased  lines  which  earn  more 
than  operating  expenses,  such  pay- 
ment to  be  made  from  the  profits 
derived  from  such  leased  lines.  Cen- 
tral Trust  Co.  V.  Wabash,  etc.  Ry.,  34 
Fed.  Rep.  259  (1888).  Where  the 
receivers  are  operating  the  whole  sys- 
tem, consisting  of  many  leased  lines, 
the  accounts  of  each  leased  line  will 
be  kept  separately,  and  the  expenses 
of  each  reduced  if  possible,  until  it 
pays  operating  expenses.  If  unable 
to  do  so,  receiver's  certificates  on  the 
whole  system  will  be  issued  to  aid 
such  leased  line.  Central  Trust  Co. 
V.  Wabash,  etc.  Ry.,  23  Fed.  Rep.  863 
(1885).  Where  the  court  orders  that 
any  lessor  of  a  railroad  to  a  system 
of  railroads  which  is  undergoing  fore- 
closure may  retake  possession  for 
non-payment  of  rent,  and  then  orders 
the  receiver  to  pay  certain  rent  to 
a  certain  lessor  after  other  previous 
orders  for  payments  of  money  are 
fulfilled,  such  lessor,  on  the  final 
accounting,  cannot  claim  that  he  is 
entitled  to  payment  absolutely.  Cen- 
tral Trust  Co.  V.  Wabash,  etc.  Ry., 
38  Fed.  Rep.  63  (1889).  Where  the 
statute  does  not  vest  title  in  the 
receiver,  he  is  not  liable  on  a  lease 
merely  because  he  takes  possession  of 
it,  but  is  liable  only  for  a  reasonable 
rental.  Bell  v.  American  Protective 
League,  163  Mass.  558  (1895).  Where 
a  horse  street  railway  is  leased  and  the 
lessee  electrifies  it  and  becomes  insol- 
vent, and  the  receiver  abandons  the 
lease,  such  horses  as  are  in  use  will  be 
considered  as  substitutes  for  the  horses 
in  use  at  the  time  of  the  lease,  but  the 
electric  cars  will  not  be  considered  as 
substitutes  for  the  original  horse  cars. 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.,  165  Fed.  Rep.  472  (1908). 
In    abandoning  or   canceling  a  lease 


the  receiver  of  a  lessee  will  not  be 
required  to  return  property  which 
he  has  not  got.  Morton  T.  Co.  v. 
Metropolitan  St.  Ry.,  165  Fed.  Rep. 
489  (1908).  Property  belonging  to 
the  receivers  at  the  time  they  abandon 
a  lease  may  be  taken  away  by  them, 
even  though  it  is  on  the  property 
of  the  lessor.  Central  T.  Co.  v.  Third 
Ave.  R.  R.,  165  Fed.  Rep.  479  (1908). 
As  to  the  method  of  adjusting  accounts 
between  a  receiver  who  temporarily 
operates  a  leased  road,  and  then 
throws  up  the  lease,  and  a  receiver 
thereafter  appointed  in  a  foreclosure 
of  the  leased  road,  see  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry., 
170  Fed.  Rep.  335  (1909).  Where 
the  receiver  operates  leased  property 
for  a  few  months  and  then  declines 
to  adopt  the  lease  and  a  separate 
receiver  of  the  leased  property  is 
appointed,  the  expenditures  of  the 
first  receiver  for  improvements  of 
the  leased  property  may  have  pref- 
erence over  a  mortgage  of  the  lessor. 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.,  190  Fed.  Rep.  609  (1911); 
s.  c,  190  Fed.  Rep.  623.  A  lessor 
has  no  preferred  claim  for  rentals 
accruing  during  the  receivership,  where 
the  lessor  did  not  demand  either  pos- 
session or  a  confirmation  of  the  lease 
when  the  receiver  went  in.  New 
York,  Pa.  etc.  R.  R.  v.  New  York, 
Lake  Erie,  etc.  R.  R.,  58  Fed.  Rep. 
268  (1893).  As  against  rentals  accru- 
ing during  the  receivership,  the  receiver 
cannot  set  off  claims  existing  prior 
to  the  receivership.  Farmers'  L.  &  T. 
Co.  V.  Northern  Pac.  R.  R.,  58  Fed. 
Rep.  257  (1893).  Where,  upon  the 
appointment  of  the  receiver,  a  lessor 
of  a  line  of  which  the  receiver  takes 
possession  demands  of  the  receiver  and 
of  the  court  either  an  adoption  or  a 
rescission  of  the  lease,  and  the  decision 
of  the  court  is  delayed  several  months, 
the  receiver  must  pay  the  full  rental 
up  to  the  time  of  the  decision.     Farm- 


1  Merchants',  etc.  Co.  v.  New  Philadelphia  G.  Co.,  83  Atl.  Rep.  520  (Del. 
1912). 
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A  receiver  is  not  bound  to  adopt  the  contracts,  accept  the  leases,  or 
otherwise  step  into  the  shoes  of  the  insolvent  mortgagor,  if,  in  his  opinion. 


ers'  L.  &  T.  Co.  v.  Northern  Pac.  R.  R., 
58  Fed.  Rep.  257  (1893).  Where  by 
the  terms  of  a  lease  the  net  earnings 
are  to  be  used  to  pay  mortgage  bond- 
holders of  the  lessor,  and  the  lessee 
afterwards  passes  into  a  receiver's 
] lands,  the  eourt  will  enforce  such 
agreement.  Grand  Trunk  Ry.  v.  Cen- 
tral R.  R.,  78  Fed.  Rep.  690  (1897). 
Past-due  rent  on  a  road  leased  to  the 
insolvent  company  will  not  be  paid 
out  of  the  proceeds  of  the  foreclosure 
sale  of  the  property  of  the  lessee, 
where  the  receiver  of  the  latter  threw 
up  the  lease.  Central  Trust  Co.  v. 
Charlotte,  etc.  R.  R.,  65  Fed.  Rep. 
264  (1895).  Rentals  accruing  prior 
to  a  receivership  are  unsecured  lia- 
bilities, even  though  the  lease  provides 
that  the  lessor  shall  have  a  certain 
part  of  the  rental  when  it  does  not 
exceed  a  certain  figure.  New  York, 
Pa.,  etc.  R.  R.  v.  New  York,  Lake 
Erie,  etc.  R.  R.,  58  Fed.  Rep.  268 
(1893).  Where  the  receiver  operates 
the  leased  line  for  eighteen  months  and 
pays  part  of  the  rent  and  keeps  no 
separate  account,  the  stipulated  rent 
must  be  paid  from  the  time  that  the 
receiver  was  in  possession.  Central, 
etc.  Co.  V.  Farmers'  L.  &  T.  Co.,  79 
Fed.  Rep.  158  (1897).  Where  the 
receiver  continues  the  operation  under 
a  lease,  which  lease  contains  a  provis- 
ion for  purchase  also,  the  receiver  is 
bound  by  the  instrument.  Mercantile 
Trust  Co.  V.  Atlantic,  etc.  R.  R.,  80 
Fed.  Rep.  18  (1897).  The  expenses 
and  deficits  incurred  by  the  receiver 
in  operating  a  leased  road  during  the 
time  when  he  was  deciding  as  to 
whether  to  accept  the  lease  or  not 
are  not  chargeable  upon  the  mort- 
gaged property  in  the  receiver's  hands. 
Mercantile  Trust  Co.  r.  Farmers' 
L.  &  T.  Co..  81  Fed.  Rep.  254 
(1897).  If  the  receiver  continues  a 
lease  of  cars  he  must  pay  the  rental, 
even  though  the  payment  is  made  out 
of  the  corpus  of  the  estate.  Mercan- 
tile, etc.  Co.  V.  Southern,  etc.  Co.,  113 
Ala.  543  (1897).  A  receiver,  within 
a  reasonable  time  after  taking  pos- 
session, may  refuse  to  continue  a  lease 


which  the  company  had  accepted,  and 
may  refuse  to  be  bound  by  a  guaranty 
of  the  bonds  of  the  lessor.  Ames  v. 
Union  Pac.  Ry.,  60  Fed.  Rep.  966 
(1894).  Even  though  the  receiver 
retains  possession  of  a  leased  railroad 
for  ten  months,  he  may  be  liable  only 
for  a  reasonable  rental,  it  being  shown 
that  negotiations  had  been  going  on 
during  that  time  for  a  reduction  of 
the  contract  rental.  Carswell  v.  Farm- 
ers' L.  &  T.  Co.,  74  Fed.  Rep.  88 
(1896).  A  receiver  will  not  be  ordered 
to  assume  a  lease  merely  because  the 
company  which  he  represents  is  sol- 
vent. Empire  Distilling  Co.  v.  McNul- 
ta,  77  Fed.  Rep.  700  (1897). 

Where  a  lease  gives  to  the  lessor 
thirty  per  cent,  of  the  gross  earnings 
this  thirty  per  cent,  is  not  a  rental 
or  a  mere  obligation  to  pay,  but  is 
impressed  with  the  trust,  and  having 
been  made  payable  to  the  bondholders 
of  the  lessor  they  may  collect  it  from 
the  receiver  of  the  lessee.  Terre 
Haute,  etc.  R.  R.  v.  Cox,  102  Fed.  Rep. 
825  (1900).  The  court  will  order  the 
receiver  to  pay  rent  for  premises 
which  he  continues  to  occupy  after 
he  takes  possession.  People  v.  Uni- 
versal, etc.  Co.,  30  Hun,  142  (1883). 
A  lease  of  one  railroad  to  another  is 
valid  in  California,  even  though  in 
the  contract  of  lease  there  is  a  pro- 
vision that  the  lessee  shall  have  the 
right  to  buy  the  property.  A  pro- 
vision that  the  lessee  shall  pay  the 
taxes  may  be  enforced  against  a 
receiver  of  the  lessee.  U.  S.  Trust  Co. 
V.  Mercantile  Trust  Co.,  88  Fed.  Rep. 
140  (1898).  The  court  may  order  its 
receiver  to  maintain  gates  and  other 
safeguards  at  a  railway  crossing  in 
accordance  with  the  terms  of  an 
existing  contract.  Hunt  v.  Illinois, 
etc.  R.  R.,  96  Fed.  Rep.  644  (1899).  A 
receiver  cannot  have  a  contract  of  a 
corporation  set  side  as  ultra  vires 
and  cannot  recover  back  payments 
already  made  thereon,  especially  where 
the  contract  was  carried  out  by  the 
corporation  for  several  years,  and  was 
then  canceled  by  mutual  agreements 
before  the  receiver  was  appointed,  the 
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it  would  be  unprofitable  or  undesirable  to  do  so.     The  receiver  is  en- 
titled to  a  reasonable  time  in  which  to  elect  whether  he  will  adopt  or 

contract  in  this  case  being  a  ninety-  Pacific  Ry.,  60  Fed.  Rep.  966  (1894). 
nine-year  lease  of  real  estate  to  a  Where  the  receiver  operates  leased 
bank,  upon  which  real  estate  the  bank  lines  for  a  year,  and  uses  the  earn- 
erected  a  building  for  its  own  use  ings  to  pay  interest,  the  court  will 
and  for  rental.  Brown  v.  Schleier,  order  him,  to  that  extent,  to  pay 
112  Fed.  Rep.  577  (1901);  aff'd,  194  taxes  on  the  road  as  required  by  the 
U.  S.  18.  Where  an  express  company  terms  of  the  lease.  Clyde  v.  Rich- 
has  an  exclusive  contract  with  a  rail-  mond,  etc.  R.  R.,  63  Fed.  Rep.  21 
road  company  for  the  entire  system  (1894).  Where  a  receiver  has  paid 
of  that  company,  and  the  sj^stem  back  rental  to  a  lessor  line  amount- 
becomes  insolvent  and  disintegrates,  ing  to  more  than  the  net  profits 
and  the  receiver  of  the  main  company  received  for  many  years  from  that  line, 
refuses  to  continue  the  contract,  the  although  the  amount  so  paid  is  not 
contract  falls  as  to  the  entire  system,  equal  to  the  stipulated  rental,  and 
Smith  V.  Wells,  etc.  Co.,  96  Fed.  Rep.  about  two  weeks  after  the  appoint- 
375  (1899).  A  contract  whereby  a  ment  of  the  receiver  the  lessor  peti- 
stockholder  sells  his  stock  to  an  Individ-  tions  the  court  to  order  the  receiver 
ual  who  guarantees  that  the  former  to  pay  the  full  rental,  and  to  issue 
will  be  employed  at  a  stated  salary  receiver's  certificates  therefor,  which 
by  the  corporation  for  two  years  certificates  shall  be  prior  to  all  other 
is  enforceable  against  the  person  so  claims  on  the  lessee's  property,  the 
purchasing  the  stock,  even  though  the  court  will  refuse  to  so  order.  The  two 
corporation  passes  into  the  hands  of  weeks'  use  of  the  road  by  the  receiver 
a  receiver  before  the  expiration  of  does  not  constitute  an  agreement  to 
the  two  years  and  the  employment  is  accept  the  lease  and  pay  full  rental, 
thereby  stopped.  Kinsman  v.  Fisk,  Park  v.  New  York,  Lake  Erie,  etc. 
37  N.  Y.  App.  Div.  443  (1899).  "  A  R.  R.,  57  Fed.  Rep.  799  (1893).  Where 
receiver  has  no  power  to  adopt  a  con-  a  receiver  acts  under  a  lease  until 
tract  of  a  company  by  which  the  lat-  its  termination,  he  cannot  claim  that 
ter  agreed  to  retain  in  its  employ  one  the  rent  should  be  on  a  quantum 
of  its  employees  who  had  been  injured,  meruit,  but  he  must  pay  the  stipu- 
Whightsel  v.  Felton,  95  Fed.  Rep.  lated  rent.  Spencer  v.  World's  Colum- 
923  (1899).  A  person  claiming  rent  bian  Exposition,  163  111.  117  (1896). 
accruing  during  the  receivership  should  A  receiver  cannot,  by  agreement  with 
file  a  petition,  and  it  is  not  the  duty  a  lessor  company,  abrogate  the  lease 
of  the  receiver  to  file  it.  Halsted  v.  pending  the  receivership,  except  by 
Forest  Hill  Co.,  109  Fed.  Rep.  820  consent  of  the  court.  The  court  will 
(1901).  Creditors  who,  after  a  receiver  consider  the  relations  to  be  as  they 
has  been  appointed,  advance  money  were  when  the  receiver  was  appointed, 
in  compromise  of  a  claim  against  the  Day  v.  Postal  Tel.  Co.,  66  Md.  354 
corporation  and  take  notes  of  the  com-  (1887).  Where  a  lease  to  a  railroad 
pany  for  the  money  so  advanced,  are  is  declared  void  in  a  foreclosure  suit 
not  entitled  to  a  preference  therefor,  against  the  latter,  the  lessor  company 
Maxwell  v.  Wilmington,  etc.  Co.,  101  has  no  right  to  payment  of  a  quantiim 
Fed.  Rep.  852  (1900).  meruit  out  of  the  fund  arising  from 
Where  a  receiver  of  a  lessor  rail-  the  foreclosure  sale,  it  being  shown 
road  is  appointed  and  takes  posses-  that  the  lease  had  been  for  many 
sion,  the  receiver  of  the  lessee  rail-  years  a  source  of  loss  to  the  lessee  of 
road  is  no  longer  bound.  Ames  v.  the  company.  St.  Louis,  etc.  R.  R. 
Union  Pac.  Ry.,  60  Fed.  Rep.  966  v.  Cleveland,  etc.  Ry.,  125  U.  S.  658 
(1894).  The  receiver  of  a  large  system  (1888).  The  lessor  of  a  railroad  to 
may  renounce  a  lease,  even  after  a  company  that  has  passed  into  the 
sixty-five  days  have  expired  since  he  hands  of  a  receiver  cannot  by  peti- 
assumed     control.     Ames     v.     Union  tion  compel  the  receiver  to  pay  the 
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discontinue  such  contracts  and  leases.  If  he  adopts-  the  lease  in  a  fore- 
closure suit,  he  becomes  vested  with  the  title  to  the  leasehold  interest, 
and  becomes  liable  upon  the  covenant  to  pay  rent,  but  a  delay  of  nearly 
a  year  by  the  receiver  in  deciding  to  refuse  a  lease  does  not  prevent  his 
declining  to  operate  under  the  lease  any  longer,  even  though  he  has 
operated  under  it  during  the  intervening  time.  The  lessor  or  the  trus- 
tees of  its  mortgage  may  intervene  at  any  time  in  order  to  compel  the 
receiver  to  elect.  The  court  may  order  rent  to  be  paid  after  certain 
other  preferred  debts  are  paid.^     ^^^lere  a  federal  receiver  retains  for  a 


rent,  where  the  receiver  denies  that 
he  is  operating  the  road  under  the 
lease.  The  disputed  questions  of  fact 
and  important  legal  questions  involved 
should  be  tried  by  action.  The  bond- 
holders are  necessary  parties  to  such 
an  action.  People  v.  Erie  Ry.,  54 
How.  Pr.  59  (1877).  The  court  may 
authorize  the  receiver  to  pay  a  fair 
rental,  even  in  preference  to  the  bond- 
holders ;  also  to  pay  for  depreciation, 
and  for  supplies  used  on  such  road, 
all  in  preference  to  the  bondholders. 
Miltenberger  v.  Logansport  Ry.,  106 
U.  S.  286  (1882).  In  Milwaukee,  etc. 
Ry.  V.  Brooks,  etc.  Works,  121  U.  S. 
430  (1887),  the  trustee,  upon  taking 
possession,  notified  the  lessor  of  a  rail- 
road to  the  mortgagor  company  that 
he,  the  trustee,  discontinued  the  lease, 
but  would  pay  a  fair  compensation. 
The  court  upheld  this  notice.  A 
receiver  may  be  given  power  to  con- 
tinue to  operate  leased  railroads  and 
to  pay  the  rental  out  of  the  corpus 
of  the  estate.  If  he  does  operate 
them,  the  rental  fixed  by  the  original 
contract  of  lease  must  be  paid.  It 
is  no  defense  to  allege  that  the  orig- 
inal lease  was  ultra  vires.  The  court 
may  order  the  rights  of  the  parties 
to  be  determined  by  action  instead 
of  on  motion.  Woodruff  v.  Erie  Ry., 
93  N.  Y.  609  (1883).  Upon  a  receiver 
being  appointed,  it  is  proper  to  order 
the  receiver  to  take  possession  of  a 
line  which  the  insolvent  mortgagor 
was  operating  under  a  lease,  and  the 
receiver  is  then  bound  to  take  posses- 
sion. If  on  the  final  sale,  however, 
there  are  no  surplus  assets,  and  the 
leased  road  was  operated  at  a  loss,  the 
lessor  has  no  right  to  payment  of  rent 
accruing  during  the  receivership.  The 


court  may  refuse  to  order  such  pay- 
ment. The  receivers  are  entitled  to 
a  reasonable  time  after  taking  pos- 
session to  ascertain  whether  they  desire 
to  assume  the  lease.  Quiney  R.  R.  v. 
Humphreys,  145  U.  S.  82  (1892); 
St.  Joseph,  etc.  R.  R.  v.  Humphreys, 
145  U.  S.  105  (1892).  Where  the 
receiver  makes  a  valid  contract  for 
repairs  on  a  leased  line,  he  is  liable 
thereon  as  receiver,  although  the  Une 
is  afterwards  turned  over  to  another 
receiver.  Central  Trust  Co.  v.  Wabash, 
etc.  Ry.,  52  Fed.  Rep.  908  (1892). 
Where  the  receiver  is  ordered  to  pay 
rental  for  cars  he  cannot  offset  repairs 
made  by  him  while  using  the  cars. 
Central  Trust  Co.  v.  Wabash,  etc.  Ry., 
50  Fed.  Rep.  8.57  (1892).  A  receiver 
is  not  bound  by  and  need  not  carry 
out  contracts  which  are  in  operation 
relative  to  rates  at  the  time  he  takes 
possession.  Central  Trust  Co.  v.  Mar- 
ietta, etc.  Ry.,  51  Fed.  Rep.  15  (1892) ; 
Moran  v.  Pittsburgh,  etc.  R.  R.,  32 
Fed.  Rep.  878  (1887);  St.  Paul,  etc. 
R.  R.  V.  U.  S.,  112  U.  S.  733  (1885). 
See  also  §  890,  infra,  as  to  how  far  a 
purchaser  is  bound  by  leases  and  con- 
tracts. If  the  mortgage  does  not 
cover  after-acquired  property,  the 
receiver  may  not  have  the  right  to 
hold  the  leased  road.  See  §  831, 
siipra.  As  to  leased  rolling-stock,  see 
§  873,  supra.  As  to  whether  the  mort;- 
gage  covers  leaseholds,  see  §  857, 
supra. 

1  U.  S.  Trust  Co.  V.  Wabash  Ry., 
150  U.  S.  287  (1893),  allowing  only 
one  month's  rent,  although  the  re- 
ceiver had  operated  the  road  for 
nearly  a  year  under  the  lease  before 
electing  to  cancel  the  lease.  A  re- 
ceiver should  take  possession  of  a  rail- 
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time  a  leased  road  the  court  will  fix  the  amount  to  be  paid  for  its  use 
and  if  a  receiver  of  such  leased  road  has  been  appointed  by  the  state 
court  the  amount  will  be  turned  over  to  him  to  distribute  as  the  state 
court  may  direct.^  Even  though  a  receiver  pays  the  rental  according 
to  the  lease  for  some  time  this  is  not  an  adoption  of  the  lease. ^  A  decree 
may  allow  the  purchaser  to  reject  any  particular  lease  or  traffic  agree- 
ment.^ Even  though  the  receiver  surrendered  leased  premises,  the 
landlord  may  file  a  claim  for  rent  due  and  to  become  due  until  the  ex- 
piration of  the  lease  or  until  he  is  able  to  obtain  a  new  tenant  at  the  same 
rental.^  The  guaranty  of  the  lessee  of  a  railroad  to  pay  bonds  of  the 
lessor  is  an  agreement  to  pay  any  deficiency  after  the  mortgage  securing 
the  bonds  has  been  foreclosed,  excepting  as  to  interest  due  at  the  time 
the  claim  was  filed  in  the  receivership.^  The  agreement  of  an  insolvent 
corporation  to  pay  taxes  of  another  company  to  become  due  in  the 
future  is  not  a  provable  claim  because  of  uncertainty.®  A  common-law 
or  chancery  receiver  is  a  receiver  pendente  lite  and  does  not  take  title, 
and  hence  differs  from  a  statutory  receiver,  who  is  practically  an  as- 
signee ;  and  hence  the  fact  that  a  common-law  receiver  continues  to 
occupy  leased  premises  does  not  render  him  liable  as  assignee  of  the 
term  upon  the  covenant  to  pay  rent.  He  may  be  liable  for  the  time  he 
actually  occupies  the  premises,  but  such  liability  can  be  enforced  only 
in  that  suit.^    A  lessor's  lien  created  by  the  lease  itself  is  good  against 

road  leased  to  a  company  but  he  does  tan,  etc.  Ry.,  168  Fed.  Rep.  937 
not  thereby  assume  such  lease  and  he  (1909).  See  also  §  890,  infra,  a  re- 
is  under  no  obligation  to  assume  it,  but  ceiver  may  make  a  time  contract  upon 
he  may  assume  it  and  is  entitled  to  a  being  authorized  so  to  do  by  the  court 
reasonable  time  to  decide,  and  while  which  appointed  him.  See  p.  3577, 
deciding  need  not  pay  the  stipulated  supra,  note  5.  A  receiver  may  lease 
rent  but  need  only  turn  over  the  net  the  property  for  a  reasonable  time, 
earnings  to  the  lessor  and  may  hold  See  p.  3377,  supra,  note  4.  A  decree 
the  lessor  liable  for  losses.  Pennsyl-  may  compel  the  purchaser  at  fore- 
vania  Steel  Co.  v.  New  York  City  Ry.,  closure  sale  to  assume  the  receiver's 
198  Fed.  Rep.  721  (1912).  obligations.     See  p.  3401,  note  5,  and 

1  Pennsylvania,  etc.  Co.  v.  New  §  890,  infra,  giving  many  instances  of 
York  City  Ry.,  176  Fed.  Rep.  467  the  status  of  a  purchaser  who  has  so 
(1910).  Receipts  from  operation  dur-  purchased  subject  to  the  receiver's 
ing    the    time    when    the    receiver    is  obligations. 

making  up  his   mind  whether   to  con-  ^  Woodland   v.   Wise,   112   Md.   35 

tinue  a  lease  or  abandon  it,  belong  to  (1910).     Cf.  §  642,  supra. 

the  lessor,  if  the  receiver  does  abandon  "  Pennsylvania    Steel    Co.    v.    New 

the  lease,  such  receipts  being  in  lieu  of  York  City  Ry.,  198  Fed.  721   (1912). 

the  rent.     Pennsylvania  Steel   Co.   v.  « Pennsylvania    Steel    Co.    v.    New 

New  York  City  Ry.,  165  Fed.  Rep.  472  York   City    Ry.,    198   Fed.    Rep.    721 

(1908) ;  Morton  T.  Co.  v.  Metropolitan  (1912). 

St.  Ry.,  165  Fed.  Rep.  489  (1908).  '  Stokes    v.    Hoffman    House,    167 

2  Pennsylvania,  etc.  Co.  v.  New  N.  Y.  554  (1901).  A  statutory  receiver 
York  City  Ry.,  176  Fed.  Rep.  471  who  takes  title  is  liable  for  rent,  but 
(1910).  a    chancery    or    court    receiver    who 

'  Guaranty  Trust  Co.  v.  Metropoli-    takes  no  title,  but  acts  merely  as  an 
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a  receiver  for  rent  accruing  during  the  receivership.^  Where  a  lessor 
to  a  corporation  causes  a  receiver  to  be  appointed  of  the  corporation, 
and  the  receiver  continues  the  lease  for  three  months,  the  latter  is 
bound  by  the  lease,  and  a  lien  on  the  property  is  ^'alid  according  to  the 
terms  of  the  lease.^  ^Vhere  the  lessor  of  a  railroad  serves  notice  of 
cancellation  of  the  lease  for  non-payment  of  rent,  but  such  notice  is  not 
served  until  after  a  receiver  of  the  lessee  has  been  appointed,  the  court 
may  refuse  to  allow  the  forfeiture,  provided  payment  of  the  rent  is 
made.^ 

Even  though  the  receivers  of  a  railway  company  do  not  adopt,  but, 
on  the  contrary,  refuse  to  carry  out  a  contract  with  an  express  company, 
yet  the  latter  cannot  prove  a  claim  against  the  insolvent  estate  for  loss 
of  expected  future  profits,  where  there  was  no  breach  before  the  appoint- 
ment of  the  receivers.^  The  appointment  of  a  receiver  terminates  the 
emplo\Tnent  of  counsel  to  the  corporation,  such  employment  being 
terminable  at  any  time.''  Officers'  salaries  cease  upon  the  appoint- 
ment of  a  receiver.^  The  continuation  of  a  traffic  contract  by  the 
receiver  does  not  obligate  him  to  pay  a  balance  due  the  other  company 
prior  to  the  receivership.  Such  claim  is  the  same  as  of  other  general 
creditors.^  A  receiver  may,  however,  be  ordered  by  the  court  to  pay 
traffic  balances  due  to  connecting  lines,  even  though  they  were  incurred 
more  than  ninety  days  prior  to  the  receivership,  and  even  though  pay- 
ment has  to  be  made  out  of  the  corpus  of  the  estate.^    A  debt  incurred 

arm  of  the  court  to  preserve  the  prop-  ^  Burton    v.    Bay    State    Gas    Co., 

erty,  is  liable  only  for  the  period  of  188  Fed.  Rep.  161  (1911). 
occupancy.     Prince  v.  Schlesinger,  116  *  Law  v.  Waldron,  230  Pa.  St.  458 

App.  Div.  500  (1906) ;  aff'd,  190  N.  Y.  (1911). 

546.     A  receiver  may  not  be  liable  on         ^  Barber,  etc.  Co.  v.  Forty-Second 

leaseholds  which  the  mortgage  covered  St.,  etc.  Ry.,  175  Fed.  Rep.  154  (1909). 

but  were  not  assigned  to  the  trustee,  So  also  a  traffic  balance  due  from  an 

even  though  the  receiver  entered  into  insolvent   steamship  company   to   an- 

possession    and    afterwards    gave    up  other    company    has    no    preference, 

possession.     Hand  v.  Blow,  [1901]  2  Ch.  there     being     no     trust     relationship. 

721.  Whelan    v.   Enterprise,  etc.    Co.,    175 

1  Lane  v.  Washington  Hotel  Co.,  190  Fed.  Rep.  212  (1909).  A  receiver  by 
Pa.  St.  230  (1899).  continuing  a  traffic  agreement  is  not 

2  Link,  etc.  Co.  v.  Hughes,  174  111.  liable  for  prior  balances  due.  Massey 
155  (1898).  V.  Camden,  etc.  Ry.,  79  N.  J.  Eq.  652 

3  Johnson    v.    Lehigh    VaUey  Trac-  (1912). 

tion  Co.,   130  Fed.   Rep.  932   (1904).  »  Miltenberger    v.    Logansport  Ry., 

*  Re  New  York  City  Ry.,  188  Fed.  106  U.  S.  286  (1882).     This  last  deei- 

Rep.    339    (1911).     Where   a  receiver  sion   was   reaffirmed   in    Union   Trust 

refuses  to  carry  out  a  contract  wnth  Co.  v.  IlUnois  Midland  Rj\,  117  U.  S. 

an  express  company  which  was  to  run  434  (1886).     Where  mileage  books  on 

for  many  years,  the  latter  may  prove  connecting  lines  are  sold  by  an  insol- 

its    damages    as    against    the    estate,  vent   railroad  company  at   a  discount 

Pennsylvania  Steel  Co.  v.  New  York  and  the  proceeds  used,  the  court  will 

City  Ry.,  198  Fed.    Rep.  721   (1912).  order  the  receiver  to  pay  to  the  con- 
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for  betterments  with  a  view  to  an  extension  of  the  property  is  not  en- 
titled to  a  preference  even  though  a  part  of  the  work  was  done  after  the 
receiver  was  appointed,  but  without  the  authorization  of  the  receiver  or 
the  court.^  Where  a  partial  payment  for  work  done  by  an  insolvent 
corporation  is  made  pending  an  application  for  a  receiver  with  the 
proviso  that  the  payment  shall  be  considered  made  only  on  order 
of  the  court,  and  the  receiver  uses  it  without  such  order,  the 
court  will  consider  it  as  having  been  made  to  the  receiver.^ 
In  fulfilling  sales  made  prior  to  his  receivership,  the  receiver 
does  not  become  liable  for  commissions  to  agents  but  such  commis- 
sions are  a  general  claim. ^  A  debt  incurred  for  a  permanent  water 
power  one  month  prior  to  a  receivership  of  a  street  railway  which 
is  obliged  to  use  such  water  power  has  a  preference  over  the  bond- 
holders as  to  the  income  of  the  receiver."*  A  receiver  who  continues 
to  use  patents  on  which  royalties  are  to  be  paid  must  comply 
with  the  contract.^  The  court  will  order  the  receiver  to  pay  a  sum 
to  a  telegraph  company,  where  the  telegraph  company  otherwise 
will  withdraw  the  services.® 

§  875.  Payment  of  operating  expense,  car  rentals,  damages,  etc., 
incurred  during  the  receivership  —  Liability  of  the  company.  —  In- 
asmuch as  a  receiver  takes  the  income  of  a  railroad,  he  of  course  must 
apply  that  income  first  to  the  payment  of  the  wages  of  employees, 
cost  of  repairs,  and  to  all  liabilities  incurred  by  him  as  receiver  in  the 
operation  of  the  road,  including  damages  due  to  the  negligence  of  his 
employees.  The  bondholders  will  not  be  allowed  to  take  the  income 
until  all  the  liabilities  incurred  by  the  receiver  in  earning  that  income 
are  paid.  This  includes,  of  course,  the  ordinary  wages  of  his  employees, 
and  the  order  appointing  the  receiver  generally  has  a  provision  to  that 

necting  lines  the  amount  they  are  to  do  before  it  could  sell  the  patented 
entitled  to.  Gregg  v.  Metropolitan  article.  People  v.  Remington,  59  Hun, 
etc.  Co.,  124  Fed.  Rep.  721  (1903).  282  (1891);  aff'd,  126  N.  Y.  654. 
The  order  appointing  the  receiver  may  Where  a  receiver  has  taken  the  bene- 
preseribe  as  a  condition  that  traffic  fit  of  a  contract  whereby  he  was  to 
balances  shall  be  paid  from  funds  pay  royalties,  and  the  patentee  applies 
received  or  borrowed  by  the  receiver,  to  the  court  for  pay,  it  is  error  for 
Finance  Co.  v.  Charleston,  etc.  R.  R.,  the  court  to  refuse  on  the  ground  that 
€2  Fed.  Rep.  205  (1894).  the  remedy  is  at  law.  A  petition  is 
^  Central  T.  Co.  v.  Colorado,  etc.  the  proper  remedy.  Andrews  v.  Stan- 
Co.,  200  Fed.  Rep.  85  (1912).  ton,  18  111.  App.  163  (1885).     Although 

*  Bush  V.  Harrison,  etc.  Co.,  82  a  license  to  use  a  patent  is  not  as- 
Vt.  85  (1909).  signable,  yet,  where  the   licensee  is   a 

^  Brandenburg  v.  Coxe,  228  Pa.  St.  corporation,  its  receiver  may  operate 
212  (1910).  under   the   license.     Emigh   v.   Cham- 

*  Virginia,   etc.   Co.   v.    Lane    Bros,     berlain,  8  Fed.  Cas.  648  (1861). 

Co.,  174  Fed.  Rep.  513  (1909).  «  Newgass  v.  Atlantic,  etc.  Ry.,  72 

*A  receiver  must  pay  royalties  the    Fed.  Rep.  712  (1894). 
same  as  the  company  would  have  had 
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effect.     There  are  a  few  cases  which  pass  upon  special  applications  of 
the  rule.^ 


'  A  receiver  may  be  sued  as  receiver 
for  coal  furnished  to  a  prior  receiver. 
Cobb  V.  Sweet,  46  N.  Y.  App.  Div.  375 
(1899).  Cars  destroyed  during  the  re- 
ceivership are  proper  expenses  of  op- 
eration to  be  paid  by  the  receiver 
where  such  cars  belonged  to  third 
parties.  Grand  Trunk  Ry.  v.  Cent. 
Vt.  R.  R.,  88  Fed.  Rep.  636  (1898). 
A  bank  may  charge  to  a  receiver  past- 
due  notes  of  the  receiver  held  by  the 
bank  as  against  deposits  of  the  re- 
ceiver in  the  bank.  Durkee  v.  Na- 
tional Bank,  etc.,  102  Fed.  Rep.  84.5 
(1900).  Where  rolling-stock  is  pur- 
chased bj^  the  receivers  on  the  install- 
ment plan,  the  court  may  order  such 
roUing-stock  sold  and  may  order  the 
receiver  to  pay  any  deficiency.  First 
Nat.  Bank  v.  Ewing,  103  Fed.  Rep. 
168  (1900).  Receiver's  certificates 
and  receiver's  debts  stand  alike  in  dis- 
tribution, \^ithout  preference  of  one 
over  the  other,  the  only  preference 
being  for  taxes.  First  Nat.  Bank  v. 
Ewing,  103  Fed.  Rep.  168  (1900).  The 
federal  court  is  not  bound  to  follow 
state  statutes  as  to  payment  of  em- 
ployees and  the  distribution  of  funds 
in  the  hands  of  its  receiver,  and  the 
act  of  congress  relative  to  the  manage- 
ment and  operation  of  the  property 
by  a  federal  receiver  does  not  con- 
stitutionally apply  to  such  distribu- 
tion. First  Nat.  Bank  v.  Ewing,  103 
Fed.  Rep.  168  (1900).  Personal  in- 
juries received  in  the  operation  of  a 
road  by  a  receiver  are  a  part  of  the 
operating  expenses.  South  Carolina, 
etc.  R.  R.  t'.  Carolina,  etc.  Ry.,  93 
Fed.  Rep.  543  (1899).  Where  con- 
tractors -with  the  receiver  have  failed 
to  comply  and  nothing  is  due  them, 
the  subcontractors  have  no  equitable 
claim  on  the  receiver.  Denison,  etc. 
Ry.  V.  Ranney- Alton,  etc.  Co.,  104  Fed. 
Rep.  595  (1900).  Where  a  receiver 
uses  materials  for  repairing  the  track 
which  were  on  hand  when  he  was  ap- 
pointed, the  party  Avho  furnished  the 
same  may  hold  the  receiver  liable 
therefor.  Central,  etc.  Ry.  v.  Hitch- 
cock, 91  Fed.  Rep.  209  (1899).  Per- 
sons  furnishing   labor  and   furnishing 


supplies  to  an  assignee  for  the  bene- 
fit of  creditors  are  entitled  to  a  pref- 
erence. Bank  of  Visalia  v.  Dillon- 
wood,  etc.  Co.,  148  Cal.  18  (1905). 
Cf.  §§  860,  861,  supra. 

The  court  may  direct  the  receiver 
to  pay  wages  to  an  employee  during 
recovery  from  an  injury  received 
while  on  duty.  Missouri  Pac.  Ry.  v. 
Texas,  etc.  Ry.,  41  Fed.  Rep.  319 
(1890);  Thomas  v.  East  Tennessee, 
etc.  Ry.,  60  Fed.  Rep.  7  (1894).  Ad- 
vertising bills  are  a  legitimate  operating 
expense  to  be  incurred  by  a  trustee  or 
bondholders  in  possession.  Scott  v. 
Queen  Anne's  R.  R.  162  Fed.  Rep. 
828  (1908).  The  court  will  consider 
applications  from  the  employees  of  the 
receiver  for  advanced  pay.  Frank  v. 
Denver,  etc.  Ry.,  23  Fed.  Rep.  757 
(1885).  A  person  who  made  a  con- 
tract with  the  receiver  in  regard  to 
carting  away  ashes,  etc.,  may  file  a 
bill  in  equity  and  ask  the  court  to 
decree  him  damages  out  of  the  prop- 
erty, although  the  receiver  has  retired 
and  a  new  one  been  appointed.  Kerr  v. 
Little,  39  N.  J.  Eq.  83  (1884).  Where 
the  receiver  employs  a  manager  and 
the  court  directs  that  the  receiver,  out 
of  his  compensation,  shall  pay  the  man- 
ager a  certain  sum,  the  receiver  may 
set  off  a  sum  due  from  the  manager 
to  the  receiver.  Gatzmer  v.  Philadel- 
phia, etc.  R.  R.,  39  N.  J.  Eq.  363 
(1885).  In  estimating  the  amount 
to  be  paid  on  a  contract  made  b}^ 
the  receiver,  the  contract  having  been 
only  parth^  performed,  and  the  per- 
formance of  the  remainder  stopped 
without  fault  of  the  contractor,  the 
claims  gro^\*ing  out  of  subcontracts 
will  not  be  allowed  except  so  far  as 
disbursements  to  subcontractors  were 
actuallv  made.  Little  v.  Vander- 
bilt.  26  Atl.  Rep.  1025  (N.  J.  1893).  A 
federal  receiver  of  a  railroad  being 
obliged  by  act  of  congress  to  operate 
the  railroad  according  to  the  state 
laws,  may  be  sued  for  penalties,  they 
not  being  strictly  penalties,  but 
remedial  in  their  effect.  Robinson  v. 
Harmon,   175  Mich.  272  (1908). 
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The  receiver  of  a  system  of  railroads  part  of  which  are  held  by  leases, 
may  use  the  whole  income  of  the  whole  system  in  operating  and  main- 
taining the  whole  system.^  It  has  been  held  in  England  that  a  judg- 
ment against  a  receiver  for  damages  to  a  ship  due  to  the  defective  con- 
dition of  a  wharf  in  the  possession  of  the  receiver  has  no  priority  over 
other  judgment  creditors  of  the  company,  such  damages  being  neither 
working  expenses  nor  other  obligations  in  respect  of  the  undertaking.^ 

Where  a  receiver  is  appointed  at  the  instance  of  a  foreclosing  mort- 
gagee, and  the  receipts  of  the  receiver  are  not  sufficient  to  pay  his  ex- 
penses of  operating  and  preserving  the  property,  the  court  may  order 
any  deficiency  to  be  paid  out  of  the  fund  realized  at  the  foreclosure 
sale.^     Receivers'  certificates  may  or  may  not,  according  to  their  terms. 


1  Barber,  etc.  Co.  v.  Forty-Second 
St.,  etc.  Ry.,  180  Fed.  Rep.  648  (1910). 
Where  a  receiver  is  operating  several 
leased  lines  making  a  system,  he  need 
not  hold  receipts  from  a  particular 
line  to  meet  taxes  on  that  line  which 
are  being  contested.  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.,  165 
Fed.  Rep.  468  (1908). 

2  Re  Wrexham,  etc.  Ry.,  [1900]  2 
Ch.  436. 

3  Damage  occurring  during  the  re- 
ceivership must  be  paid  out  of  the 
receipts,  and  if  necessary  out  of  the 
corpus.  Cross  v.  Evans,  86  Fed.  Rep. 
1  (1898).  Necessary  supplies  pur- 
chased by  the  receiver  are  chargeable 
upon  the  fund  left  upon  foreclosure 
sale.  The  amount  may  be  divided 
among  various  divisions  of  the  road, 
Kneeland  v.  Foundry,  etc.  Works,  140 
U.  S.  592  (1891).  In  ordering  pay- 
ment of  the  operating  expenses  the 
court  will  not  apportion  them  accord- 
ing to  underlying  mortgages,  but  will 
order  them  paid  from  the  general 
fund  in  the  receiver's  hands.  Cal- 
houn V.  St.  Louis,  etc.  Ry.,  14  Fed. 
Rep.  9  (1880) ;  Central  T.  Co.  v.  Wa- 
bash, etc.  Ry.,  30  Fed.  Rep.  332 
(1887).  The  expenses  and  liabilities 
of  a  receiver  appointed  at  the  in- 
stance of  the  mortgagee  to  operate  the 
property  are  a  first  charge  on  the 
corpus  as  well  as  earnings.  People's 
Nat.  Bank  v.  Virginia,  etc.  Co.,  104 
Va.  34  (1905).  Receiver's  expendi- 
tures to  render  a  street  railway  safe 
and  sufficient  may  be  given  priority 
over     the     mortgage.       Pennsylvania 


Steel  Co.  V.  New  York  City  Ry.,  190 
Fed.  Rep.  609  (1911);    s.  c,  190  Fed. 
Rep.   623.     Where  a  mortgagee  fore- 
closes and  makes  the  receiver  a  party 
defendant  as  allowed  by  statute  the 
proceeds    are    not    liable    for    the    re- 
ceiver's debts.     Interstate,  etc.  Co.  v. 
Powell  Bros.   etc.   Co.,   128  La.   1004 
(1911).      Where    the    mortgage     pre- 
scribes   that  the    trustee    shall    take 
possession  and  operate  or  sell  the  road 
upon  default,  and  as  a  matter  of  fact 
possession  is   taken  by  a  reorganiza- 
tion   committee,  which    holds    practi- 
cally all  the  bonds  and  stock,  and  a 
friendly  foreclosure  is  had  and  a  reor- 
ganization   carried    out,    expenses    in- 
curred  by   the   committee   in   operat- 
ing  the  road   must   be   paid   prior  to 
the   mortgage,    the   foreclosure   decree 
having   a   provision   that   debts   prior 
in  equity  to  the  mortgage  and  entitled 
to  payment  from  the  corpus  shall  be 
paid      by      the      purchasers.     Queen 
Anne's,    etc.    Co.    v.    Queen    Anne's 
R.  R.,  148  Fed.  Rep.  41  (1906) ;  aff'd, 
162  Fed.  Rep.  828.     Where  practically 
all    of    the    bondholders    and    stock- 
holders   have    their    committee    take 
possession  of  the  road  and  operate  it, 
and    then    reorganize    by    a    friendly 
foreclosure,    the     operating     expense, 
while    such    committee    is    in    charge, 
has  priority  over  the  mortgage  debt 
and  must  be  paid  by  the  new  corpora- 
tion,   especially    where    the    original 
mortgage    provided    for    the    trustee 
taking    possession    and    operating   the 
road  on  the  request  of  the  bondholders 
and  the  trustee  would  have  had  to  pay 
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be  on  a  parity  with  or  inferior  to  the  receiver's  obligations  for  labor, 

such  operating  expense.  Scott  v.  rebuilding  bridges  incurred  by  the  re- 
Queen  Anne's  R.  R.,  162  Fed.  Rep.  828  ceiver  of  the  lessee  of  a  railroad  can- 
not be  made  a  first  lien  on  the  prop- 
erty itself,  as  the  lessor  is  not  bound 
to  make  such  repairs.  Felton  v.  City 
of  Cincinnati,  95  Fed.  Rep.  336  (1899). 
Debts  incurred  by  the  receiver  in  oper- 
ation have  a  priority  over  the  claims 
of   general    creditors   who   caused    the 


(1908).  Labor  claims  incurred  while 
the  mortgagee  is  in  possession  should 
be  paid  from  the  proceeds  of  the  sale. 
Commonwealth  T.  Co.  v.  Cockerill 
Zinc  Co.,  122  Pae.  Rep.  875  (Kan. 
1912).  A  receiver's  expense  in  pre- 
serving   mining    phosphate    property 


may  have  priority  over  an  underlying  receiver  to  be  appointed.  Ruhlender 
mortgage  but  his  operating  expenses  v.  Chesapeake,  etc.  R.  R.,  91  Fed.  Rep. 
do  not.  Knickerbocker  Trust  Co.  v.  5  (1898).  The  corpus  of  a  mining 
Green  Bay,  etc.  Co.,  62  Fla.  519  (1911).  property  which  has  passed  into  a  re- 
Employees  of  the  receiver  have  no  ceiver's  hands  may  be  used  to  pay  the 
claim  upon  the  body  of  the  estate  for  expenses  of  receivership,  including 
their  wages,  unless  the  order  appointing  debts  for  labor  and  supplies,  and  such 


the  receiver  so  provided.  Farmers' 
L.  &  T.  Co.  V.  Oregon,  etc.  R.  R.,31  Oreg. 
237  (1897).  In  Re  Woerishoffer,  75 
Fed.  Rep.  335  (1896),  current  ex- 
penses of  the  receivership  were  given 
priority  over  receiver's  certificates. 
Where  a  parent  company,  owning  the 
stock  of  branch  companies,  passes  into 
a  receiver's  hands,  and  the  latter  ex- 


expenses  may  also  be  paid  in  prefer- 
ence to  a  mortgage,  where,  after  the 
receivership,  foreclosure  is  com- 
menced and  the  foreclosure  decree 
provides  for  the  payment  of  the  same 
without  objection.  Reinhart  v.  Au- 
gusta, etc.  Co.,  94  Fed.  Rep.  901 
(1899).  Mileage  tickets  issued  by  an 
insolvent   railroad   company  over  an- 


pends  money  in  operating  one  of  the    other  line  and  redeemed  by  the  latter 


branch  companies,  he  cannot  recover 
it  as  against  a  mortgagee  of  the 
branch  company.  The  rule  is  other- 
wise as  to  necessary  improvements. 
Coupons  paid  by  the  receiver  on  bonds 
issued  by  the  branch  road  rank  next 
after  the  bonds  and  other  coupons  are 
paid.  Phinizy  v.  Augusta,  etc.  R.  R., 
62  Fed.  Rep.  771  (1894).  Where  the 
railroad  earns  nothing  over  its  run- 
ning expenses  while  in  the  hands  of 
a  receiver  at  the  instance  of  a  judg- 
ment creditor,  car  rentals  during  the 
four  months  at  the  end  of  which  fore- 
closure is  commenced  cannot  be  al- 
lowed for  those  four  months  in  pref- 
erence to  the  mortgage  debt.  Knee- 
land  V.  American  L.  &  T.  Co.,  136  U.  S. 
89  (1890).     See  also  §  861,  supra. 

A  claim  for  personal  injuries  hap- 
pening during  the  receivership  is 
chargeable  upon  the  corpus  of  the 
estate,  and  where  the  receiver's  cer- 
tificates are  by  their  terms  to  be  paid 
after  the  operating  expenses  are  paid, 
such  a  claim  for  damages  is  to  bo 
paid  before  the  receiver's  certificates 
are  paid.  Anderson  v.  Condict,  93 
Fed.  Rep.  349  (1899) 


within  six  months  prior  to  the  re- 
ceivership may  be  repaid  out  of  the 
income  of  the  receivership,  but  not 
out  of  the  corpus  of  the  mortgaged 
property.  Such  mileage  tickets  hav- 
ing been  issued  under  an  agreement 
between  two  companies,  the  tickets 
actually  issued  are  good  as  against 
the  solvent  company,  and  the  agree- 
ment of  the  receiver  to  pay  such  of 
the  old  mileage  tickets  as  are  honored 
during  the  receivership  does  not 
change  the  obligation  of  the  insol- 
vent company  therefor  into  a  debt  of 
the  receiver.  Monsarrat  v.  Mercan- 
tile T.  Co.,  109  Fed.  Rep.  230  (1901). 
Indebtedness  created  by  a  receiver  ap- 
pointed at  the  instance  of  stockholders 
and  general  creditors  of  an  insol- 
vent corporation  is  not  prior  in  right 
of  payment  to  a  mortgage  resting 
on  the  property.  Seller  v.  Union, 
etc.  Co.,  50  W.  Va.  208  (1901).  A 
receiver  of  a  hospital  corporation  can- 
not contract  debts  in  operating  the 
hospital  so  as  to  give  such  debts  pri- 
ority over  an  existing  mortgage. 
United  States,  etc.  Corp.  v.  Portland 
The  e.xpense  of  Hospital,  40  Oreg.  523  (1902). 
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materials,  etc.^    \Miere  a  receiver  of  a  lessee  railroad  is  appointed  at 
the  instance  of  a  creditor  of  the  latter,  and  he  continues  operation  with 


Where  foreclosure  is  by  cross-bill, 
the  corpus  of  the  property  is  not  liable 
for  rentals  of  leased  lines  operated 
by  the  receivers,  there  having  been 
no  demand  for  them  during  the  time. 
The  ease  is  different  from  one  where 
the  mortgagee  files  a  bill  and  asks  the 
court  to  take  charge.  Central  Trust 
Co.  V.  Wabash,  etc.  Ry.,  46  Fed.  Rep. 
26  (1891).  A  receiver  appointed  by 
the  state,  under  a  statute  by  which 
the  state  has  a  lien  on  the  property, 
does  not  have  the  powers  of  a  re- 
ceiver appointed  by  a  court  of  equity, 
and  his  debts  are  not  enforceable 
against  the  property,  although  they 
may  be  as  against  the  income  of  the 
property  while  in  the  hands  of  the 
receiver.  State  v.  Edgefield,  etc.  R.  R., 
6  Lea  (Tenn.),  353  (1880).  Where 
the  receiver  rents  cars  which  were 
sold  on  installments  and  pays  the  ren- 
tal, the  vendor  of  the  cars  cannot  re- 
cover anything  from  the  fund  arising 
from  the  foreclosure  sale.  Fosdick  v. 
Schall,  99  U.  S.  2.35  (1878).  If  under 
such  a  contract  of  sale  the  cars  are 
nevertheless  sold  with  the  railroad  at 
foreclosure  sale,  the  purchasers  must 
pay  the  amount  due  on  the  contract 
or  restore  the  cars.  Fosdick  v.  Car 
Co.,  99  U.  S.  256  (1878).  Under  a 
similar  contract  to  sell  cars,  the 
vendor  whose  cars  are  returned  can- 
not be  paid  out  of  the  receiver's  funds 
for  iuJTjries  to  the  cars.  Huidekoper 
V.  Locomotive  Works,  99  U.  S.  258 
(1878).  Where  during  the  receiver- 
ship granted  to  enforce  a  judgment, 
the  parties  or  most  of  them  agree 
upon  a  reorganization  without  com- 
pleting the  foreclosure,  and  the  re- 
ceiver by  such  agreement  is  directed 
to  continue  in  control  and  manage- 
ment, the  liabilitj'^  is  a  complicated 
one.  See  §  882,  infra,  on  this  subject. 
"Net  earnings  of  the  road  are  to  be 
applied  primarily  to  the  payment  of 
the  employees  of  the  company  and  of 
the  amounts  due  for  supplies  and 
materials    furnished,    and    if,    instead 


of  making  these  payments,  the  earn- 
ings are  diverted  either  to  the  pay- 
ment of  what  is  due  to  the  mort- 
gagees, or  for  improvements  or  better- 
ments placed  upon  the  road,  that 
constitutes  a  valid  claim  against  the 
corpus,  the  property  in  the  hands  of 
the  court,  which  it  is  the  duty  of 
the  court  to  see  enforced."  Calhoun 
V.  St.  Louis,  etc.  Ry.,  14  Fed.  Rep.  9 
(1880).  Where  moneys  are  taken 
from  the  earnings  to  make  permanent 
improvements,  the  materialmen  are 
entitled  to  reimbursement  from  the 
bondholders  to  that  extent.  Finance 
Co.  V.  Charleston,  etc.  R.  R.,  52  Fed. 
Rep.  524  (1892).  Where  the  road 
does  not  pay  operating  expenses,  the 
court  will  not  order  damages  for  an 
accident,  occurring  during  the  receiv- 
ership, to  be  paid  out  of  the  property. 
The  party  damaged  is  no  better  off 
than  he  would  have  been  if  the  com- 
pany had  continued  to  operate  the 
road.  The  mortgages  must  be  paid 
first.  Davenport  v.  Alabama,  etc. 
R.  R.,  2  Woods,  519  (1875) ;  s.  c,  7 
Fed.  Cas.  8.  Where  the  order  ap- 
pointing the  receiver  does  not  expressly 
so  provide,  claims  for  labor,  etc.,  due  to 
the  receiver's  management  of  the 
property  cannot  be  paid  out  of  the 
corpus;  they  can  be  paid  only  from 
the  income,  and  are  not  paid  at  all 
if  there  is  no  income.  Nor  can  the 
cost  of  an  extension  be  paid  out  of 
the  corpus,  except  as  against  those 
bondholders  who  have  consented. 
Hand  ;;.  Savannah,  etc.  R.  R.,  17  S.  C. 
219,  266  (1881).  But  see  §  876,  infra. 
Where  a  receiver  is  appointed,  and 
a  mortgagee  intervenes  and  asks  for 
a  foreclosure,  and  does  not  object  to 
the  receiver,  the  mortgagee  is  bound 
by  the  receiver's  acts.  Under  the 
Texas  statute,  the  disbursements,  con- 
tracts, etc.,  of  the  receiver  must  be 
first  paid,  including  receiver's  cer- 
tificates, but  claims  of  creditors  prior 
to  the  receivership  are  not  to  be  paid 
in    priority    to    the    mortgage.     Ellis 


1  See  same  cases  and  §  876,  infra. 
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the  consent  of  the  lessor,  and  its  bondholders  until  separate  receivers 
are  appointed,  the  entire  property  is  liable  for  claims  against  the  re- 
ceiver, recourse  first  being  had  to  the  property  of  the  lessee.^  If  the 
fund  itself  is  insufficient  to  pay  such  expenses  of  the  receiver  and  also 
his  fees,  he  cannot  always  hold  liable  therefor  the  party  who  commenced 
the  suit."  And  where  the  trustee  of  the  mortgage  of  a  canal  and  irriga- 
tion company  institutes  foreclosure  suit  at  the  request  of  the  company 
itself  and  of  the  bondholders,  and  causes  a  receiver  to  be  appointed 
and  with  the  consent  of  all  the  parties  the  court  orders  the  property 
to  be  operated  by  the  receiver,  the  mere  fact  that  the  price  realized 
on  foreclosure  sale  was  sufficient  only  to  pay  the  receiver's  fees  and  a 
small  part  of  the  receiver's  certificates  which  he  had  issued,  does  not 
render  the  trustee  as  complainant  liable  for  the  deficiency.^  Debts 
incurred  by  a  state  receiver  of  a  brew^ing  company  will  not  he  allowed 
in  preference  to  the  mortgage  bonds  in  a  bankruptcy  court  which  has 
taken  charge  of  the  property.^ 


V.  Vernon,  etc.  Co.,  4  Tex.  Civ.  App. 
66  (1893).  Where  the  same  receivers 
are  appointed  for  a  system  of  rail- 
roads, and  the  profits  of  one  are  used 
by  them  to  pay  the  losses  of  opera- 
tion by  another,  the  amount  so  paid 
must  be  repaid  from  the  property  of 
the  latter.  Ames  v.  Union  Pae.  Ry., 
74  Fed.  Rep.  335  (1896).  Where  a 
building  in  process  of  construction  is 
not  covered  by  a  mortgage,  and  the 
receiver  causes  the  contractor  to  com- 
plete it,  and  then  refuses  to  pay  for 
it,  the  court  will  order  the  receiver 
to  pay  for  such  building,  if  the  build- 
ing is  to  be  sold  and  the  proceeds  ap- 
plied on  the  mortgage  debt.  Girard 
Ins.  &  T.  Co.  V.  Cooper,  162  U.  S. 
529  (1896).  A  creditor  obtaining 
judgment  after  a  receiver  is  appointed 
has  no  preference,  even  though  he  ad- 
vances monej'  to  keep  the  institution 
running.  Cowan  v.  Pennsj'^lvania,  etc. 
Co.,  184  Pa.  St.  1  (1898).  Where  a 
lea'^e  has  been  assumed  by  a  receiver 
with  the  consent  of  the  court,  the 
rent  thereon  should  be  paid,  even 
though  payment  is  made  out  of  the 


corpus  of  the  estate.  Central  Trust 
Co.  V.  Continental  Trust  Co.,  86  Fed. 
Rep.  517  (1898). 

A  receiver  is  liable  as  receiver  for 
torts  committed  while  the  railroad 
property  is  in  his  hands  or  the  hands 
of  his  predecessor.  McNulta  v.  Lock- 
ridge,  137  111.  270  (1891);  Cowdrey  v. 
Galveston,  etc.  R.  R.,  93  U.  S.  352 
(1876).  The  receiver  is  a  common 
carrier,  and  hence  the  mortgagees 
who  cause  him  to  be  appointed  must 
expect  that  the  earnings  received  by 
him  shall  be  subject  to  the  liabilities 
incurred  by  him  as  a  common  car- 
rier. Douglass  V.  Cline,  12  Bush 
(Ky.),  608,  628  (1877);  Melendy  v. 
Barbour,  78  Va.  544  (1884);  Lj^man 
V.  Central  Vt.  R.  R.,  59  Vt.  167 
(1886);  Kinney  v.  Crocker,  18  Wis. 
74  (1864) ;  Paige  v.  Smith,  99  Mass. 
395  (1868).  In  Ex  parte  Bro-vvn,  15 
S.  C.  518  (1880),  the  court  held  that 
damages  for  an  injury  while  the  re- 
ceiver was  operating  the  road  should 
be  paid  before  the  bondholders  were 
paid.  Damages  for  injuries  occurring 
during    the    receivership    are    not    en- 


•  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.,  165  Fed.  Rep.  463 
(1908). 

2  See  §  879,  infra. 

'  Atlantic  Trust  Co.  v.   Chapman, 


208  U.  S.  360  (1908),  revg  Chapman 
V.  Atlantic  Trust  Co.,  119  Fed.  Rep. 
257,  and  145  Fed.  Rep.  820. 

^  Re    Benwood    Brewing    Co.,    202 
Fed.  Rep.  326  (1913). 
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A  person  injured  by  the  negligence  of  the  receiver  or  his  employees 
has  no  absolute  right  to  payment  of  damages  therefor.  He  obtains  pay- 
ment only  by  favor  of  the  court.  He  is  not  entitled  to  a  jury  trial  of 
his  case.  He  must  apply  to  the  court  of  equity  which  appointed  the 
receiver.  The  court  will  consider  the  application,  and  if  it  appears 
just  will  send  the  case  to  a  jury  to  ascertain  the  amount  of  damage 
done,  or  the  court  will  itself  fix  the  amount  and  place  that  amount 
among  the  liabilities  of  the  receiver,  to  be  paid  if  his  funds  are  suffi- 
cient.^ 

titled  to  payment,  even  out  of  the  determine ;  and  in  this  case  the  court 
earnings  of  the  road,  unless  the  order  held,  on  all  proofs  taken  before  the 
of  the  court  placing  the  receiver  in  master,  that  there  had  not  been  any 
possession  so  provided.  Davenport  v.  negligence.  The  court  held  also  that 
Alabama,  etc.  R.  R.,  2  Woods,  519  a  federal  court  will  allow  damage 
(1875) ;  s.  c,  7  Fed.  Cas.  8.  claims  against  the  receiver  to  be 
1  A  receiver  is  liable,  as  receiver,  adjudicated  on  petition,  and,  if  a  case 
in  the  operation  of  the  road,  the  same  for  a  jury,  will  impanel  one,  but  will 
as  the  company  would  have  been  lia-  not  allow  suit  to  be  brought  in  the 
ble  if  it  had  continued  to  operate  the  state  court.  In  Morse  v.  Brainerd, 
road.  The  court  may  try  the  case  41  Vt.  550  (1869),  the  court  enjoined 
itself  —  a  case  of  negligence  in  this  in-  the  action  at  law  brought  without  its 
stance  —  or  may  send  it  to  a  jury,  leave,  and  then  on  a  petition  ordered 
Klein  v.  Jewett,  26  N.  J.  Eq.  474  a  trial  before  a  master  and  gave  dam- 
(1875) ;  Murphy  v.  Holbrook,  20  Ohio  ages  for  loss  of  freight  on  a  con- 
st. 137  (1870),  overruling  a  demurrer,  necting  line  over  which  the  receiver 
See  also  §  870,  supra.  For  injuries  forwarded  the  freight.  The  judgment 
caused  by  a  railroad  wHile  in  a  re-  at  law  against  the  receiver  "would 
ceiver's  hands  a  party  has  no  remedy  not  constitute  a  lien  on  the  property 
except  to  apply  to  the  court  by  peti-  of  either  the  nominal  or  real  defend- 
tion.  The  court  may  then,  in  its  dis-  ant.  It  could  not  be  enforced  by  exe- 
cretion,  order  a  reference,  or  a  trial  by  cution.  In  short,  the  action  is  simply 
jury,  or  adopt  some  other  procedure,  the  means  adopted  by  the  court  of 
The  injured  party  has  no  eonstitu-  chancery  to  ascertain  whether  the 
tional  right  to  a  trial  by  jury.  Ken-  plaintiff  has  a  cause  of  action,  and 
nedy  v.  Indianapolis,  etc.  R.  R.,  3  if  so,  the  amount  of  damages  which 
Fed.  Rep.  97  (1880).  A  person  who  have  accrued."  Bartlett  v.  Keim,  50 
intervenes  in  the  suit  to  obtain  dam-  N.  J.  L.  260  (1888).  In  Thompson  v. 
ages  waives  his  right  to  trial  by  jury.  Scott,  4  Dill.  508  (1876) ;  s.  c,  23  Fed. 
Flippin  V.  Kimball,  87  Fed.  Rep.  258  Cas.  1088,  the  court  said  that  the 
(1898).  The  court  may  allow  the  proper  practice  was  to  bring  the  de- 
receiver  to  appeal  from  a  decree  mand  into  the  court  which  appointed 
awarding  damages  against  him  as  the  receiver.  That  court  will  then, 
receiver  for  injuries.  Thom  v.  Pit-  through  its  master,  examine  into  the 
tard,  62  Fed.  Rep.  232  (1894).  In  Re  case,  and,  if  meritorious,  the  court 
Atlantic,  etc.  R.  R.,  4  Hughes,  157  will  order  a  trial  at  law.  The  court 
(1880) ;  s.  c,  22  Fed.  Cas.  1242,  where  may  refuse  to  allow  a  regular  trial, 
the  administrator  petitioned  for  a  and  may  order  a  reference  to  try 
jury  to  assess  damages  due  to  negli-  claims  against  a  receiver,  the  claims 
gence  during  a  receivership,  the  court  having  arisen  during  the  receivership, 
said  that  the  amount  of  damages  would  People  v.  Remington,  45  Hun,  347 
be  submitted  to  a  jury  for  settle-  (1887).  The  court  should  refuse  to 
ment,  but  whether  there  was  negli-  allow  a  trial  at  law  for  damages, 
gence    the    court    itself    would    first  where  on  the  face  of  the  petitioner's 
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The  effect  of  a  discharge  of  the  receiver  is  considered  elsewhere.^ 
Tlie  mortgagor  company  itself  is  not  liable  for  damages  due  to  acci- 
dents while  the  receiver  is  in  charge.^     A  company,  however,  may  be 


papers  he  does  not  make  out  a  prima 
facie  case.  Jordan  v.  Wells,  3  Woods, 
527  (1879);  s.  c,  13  Fed.  Cas.  1111. 
Although  the  receiver  cannot  appeal 
from  the  decision  of  the  court  fixing 
the  damages  for  the  loss  of  freight, 
inasmuch  as  he  is  but  the  agent  of 
the  court  and  cannot  question  the 
judgment,  yet  the  party  claiming  dam- 
ages may  appeal.  Where  there  had 
been  three  trials  by  the  court  below 
in  fixing  the  damages  due  to  loss  of 
freight  by  a  receiver,  the  upper  court, 
in  reversing  the  judgment,  ordered 
the  issue  to  be  tried  before  a  jury. 
Melendy  v.  Barbour,  78  Va.  544  (1884). 
The  better  practice  is  to  direct  a  trial 
at  law  of  a  contractor's  claim  for 
supplies  furnished  to  the  receiver,  yet 
the  court  in  this  case  seems  to  have 
adopted  the  other  practice.  Vander- 
bilt  V.  Central  R.  R.,  43  N.  J.  Eq.  669, 
688  (1887).  The  federal  court  which 
appointed  a  receiver  will  not  question 
or  reduce  the  amount  of  a  judgment 
recovered  against  the  receiver  in  a 
state  court.  It  ^vill  not  permit  execu- 
tion to  be  levied  upon  the  property, 
however.  Central  Trust  Co.  v.  St. 
Louis,  etc.  Ry.,  41  Fed.  Rep.  551 
(1890).  In  Palys  v.  Jewett,  32  N.  J. 
Eq.  302  (1880),  the  court  in  a  dic- 
tum said  that  a  person  injured  dur- 
ing a  receivership  had  a  right  to  a 
trial  by  jury,  and  that  the  chancellor 
was  bound  to  give  it  to  him ;  yet, 
inasmuch  as  the  party  acquiesced  in 
the  chancellor's  assessing  the  dam- 
ages, the  appellate  court  would  review 
the  assessment,  and  in  this  case  the 
court  (reversing  30  N.  J.  Eq.  604) 
gave  $3,000  to  plaintiff. 

1  See  §  882,  infra. 

2  The  company  itself  is  not  liable 
for  accidents  occurring  while  the  re- 
ceiver is  in  possession  and  control. 
Ohio,  etc.  R.  R.  v.  Davis,  23  Ind.  553 
(1864) ;  Bell  v.  Indianapolis,  etc. 
R.  R.,  53  Ind.  57  (1876) ;  Memphis,  etc. 
Ry.  V.  Stringfellow,  44  Ark.  322 
(1884);  Kansas  Pac.  Ry.  v.  Searle,  11 
Colo.  1   (1887);    Ellis  v.  Indianapolis, 


etc.  R.  R.,  6  Am.  L.  Rec.  288  (Cir. 
Ct.  1877).  The  company  itself  is  not 
liable  for  damages  occurring  during 
the  receivership.  Ryan  v.  Hays,  62 
Tex.  42  (18S4);  International,  etc. 
Ry.  V.  Ormond,  62  Tex.  274  (1884); 
Thurman  v.  Cherokee  R.  R.,  56  Ga. 
376  (1876).  Compare,  on  this  sub- 
ject, §  823,  note,  supra,  and  §  871,  supra. 
The  company  it  not  liable  in  damages 
for  an  accident  occurring  while  a 
receiver  is  in  charge.  Ohio,  etc.  R.  R. 
V.  Anderson,  10  111.  App.  313  (1882); 
Wyatt  V.  Ohio,  etc.  R.  R.,  10  111.  App. 
289  (1881),  holding,  however,  that  the 
objection  should  not  be  raised  by  a 
motion  to  dismiss  for  want  of  juris- 
diction, and  holding  also  that  the  fact 
that  the  receiver  was  appointed  by 
the  federal  court  was  no  bar  to  this 
action.  The  company  itself  is  not 
liable  for  negligence  of  the  receiver. 
Chamberlain  v.  New  York,  Lake  Erie, 
etc.  R.  R.,  71  Fed.  Rep.  636  (1895); 
Memphis,  etc.  R.  R.  v.  Hoechner,  67 
Fed.  Rep.  456  (1895).  The  company 
is  not  liable  for  the  loss  of  goods  by 
the  agent  of  a  receiver,  even  though 
the  receiver  was  not  legally  appointed. 
Ocean,  etc.  Co.  v.  Wilder,"  107  Ga.  220 
(1899).  Where  the  mortgage  prop- 
erty is  turned  over  to  the  mortgagee 
to  operate,  the  company  is  not  liable 
for  debts  incurred  by  the  latter,  un- 
less such  was  the  agreement.  Sibson 
V.  Hamilton  &  Rourke  Co.,  21  Wash. 
362  (1900).  A  railroad  company  is 
not  liable  for  damages  due  to  an  acci- 
dent while  the  road  was  in  the  hands 
of  a  federal  receiver,  unless  it  is 
shown  that  the  receiver  had  made 
betterments,  or  that  the  company  had 
assumed  the  liability,  or  that  the 
court  had  decreed  that  the  company 
should  b(^  liable  for  such  injury.  Mis- 
souri, etc.  Ry.  ('.  Wood,  52  S.  W.  Rep. 
93  (Tex.  1899).  Where  the  receiver 
is  discharged  and  the  property  re- 
stored with  improvements,  the  com- 
pany is  liable  for  accidents  during 
the  receivership.  Brown  v.  Rosedale 
St.    Ry.,    15    S.    W.    Rep.    120    (Tex. 
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liable  for  damages  due  to  negligence  of  the  receiver,  the  receiver  having 

been  discharged  and  the  property  restored  to  the  company.^     Thus 

1890) ;  Texas,  etc.  Ry.  v.  Geiger,  79  was  not  presented  within  the  time 
Tex.  13  (1890).  "The  raihoad  com-  prescribed  by  the  court  in  winding 
pany  is  not  liable  for  the  injuries  up  the  receivership.  Texas  &  Pac. 
complained  of  in  the  bill,  for  the  rea-  R.  R.  v.  Bloom,  60  Fed.  Rep.  979  (1894). 
son  that  they  were  committed  while  If  a  federal  receiver  is  discharged 
it  was  out  of  possession  of  the  prop-  and  the  earnings  exceeded  expenses, 
erty  and  had  no  control  over  it.  This  a  person  damaged  while  he  was  in 
conclusion  is  sustained  by  principle  charge  may  hold  the  company  liable, 
and  authority."  Davis  v.  Duncan,  19  there  having  been  no  sale.  Texas,  etc. 
Fed.  Rep.  477  (1884).  The  receiver  Ry.  v.  Boyd,  6  Tex.  Civ.  App.  205 
is  not  Uable  for  injuries  occurring  (1893).  Where  the  property  is  re- 
by  the  negligence  of  the  company's  turned  to  the  company,  the  company 
servants,  nor  is  the  company  liable  is  liable  for  personal  injuries  sus- 
for  those  occurring  by  the  negligence  tained  during  the  receivership.  In- 
of  the  receiver.  Texas,  etc.  Ry.  v.  ternational,  etc.  R.  R.  v.  Cook,  16  Tex. 
Bledsoe,  2  Tex.  Civ.  App.  88  (1893) ;  Civ.  App.  386  (1897).  The  railway 
Turner  v.  Hannibal,  etc.  R.  R.,  74  Mo.  company  receiving  its  property  back 
602  (1881).  The  company  may  be  from  a  receiver  is  not  liable  on  claims 
sued,  even  though  a  receiver  is  in  accruing  against  him.  Missouri,  etc. 
charge.  No  leave  of  the  court  need  Ry.  v.  McFadden,  89  Tex.  138  (1896). 
be  obtained  in  such  a  ease  unless  The  company  is  liable  for  damages 
there  is  an  injunction.  The  company,  incurred  while  the  receiver  is  in 
however,  is  not  liable  for  the  reeeiv-  charge  if  the  property  and  earnings 
er's  obligations  or  UabiUties.  Service  are  turned  back.  Texas,  etc.  Ry.  v. 
on  the  receiver's  agent  is  not  service  Donovan,  86  Tex.  378  (1894).  Such 
on  the  company.  Heath  v.  Missouri,  is  the  statutory  rule  in  Texas,  even 
etc.  Ry.,  83  Mo.  617  (1884).  Although  if  there  were  no  earnings.  Bonner  t). 
a  receiver  is  in  charge,  the  corpora-  Blum,  25  S.  W.  Rep.  60  (Tex.  1894). 
tion  is  liable  under  a  statute  render-  Where  the  receiver  wrongfully  enters 
ing  all  railroad  corporations  liable  for  upon  land  and  takes  it  for  the  use  of 
double  the  value  of  a  fence  which  is  the  railroad,  and  is  afterwards  dis- 
built  by  adjoining  property  owners  in  charged  and  the  property  delivered 
eases  where  the  company  neglects  or  back  to  the  corporation,  the  corpora- 
refuses  to  build  it.  Ohio,  etc.  Ry.  v.  tion  is  liable  therefor,  even  though 
Russell,  115  111.  52  (1885).  the  receiver  gave  notice  for  the  pres- 
1  Texas  &  Pac.  Ry.  v.  Bloom,  164  entation  of  the  claim  and  this  was 
U.  S.  636  (1897).  In  Texas  Pac.  Rv.  not  presented.  Bloomfield  R.  R.  v. 
V.  Johnson,  151  U.  S.  81  (1894),  aflf'g  76  Van  Slike,  107  Ind.  480  (1886). 
Tex.  421,  the  court  refused  to  reverse  Where  the  court  orders  its  receiver  to 
a  state  decision  holding  the  company  return  the  railroad  to  the  raikoad  corn- 
liable  for  injuries  incurred  during  the  pany,  the  latter  to  assume  his  liabili- 
receivership,  the  receiver  ha\ing  been  ties,  a  person  injured  by  him  may  sue' 
discharged  and  the  property  returned  such  railroad  company.  Vandalia  Ry. 
to  the  company,  even  though  the  Co.  v.  Keys,  46  Ind.  App.  353  (1910). 
claim  was  never  presented  in  the  re-  Where  the  federal  court  returns  the 
ceivership,  and  the  time  limited  for  property  to  the  company,  the  latter 
presenting  claims  had  elapsed.  The  is  liable  for  injuries  incurred  during 
property  had  been  largely  improved  the  receivership,  although  the  federal 
by  the  receiver  from  the  net  earnings,  court  ordered  otherwise.  Texas,  etc. 
Where  the  earnings  are  used  for  bet-  Ry.  v.  Watts,  18  S.  W.  Rep.  312  (Tex. 
terments  and  the  property  retiu-ned  1891).  The  company  is  liable  after 
to  the  company,  the  latter  is  liable  the  receiver  is  discharged  where  the 
for  an  injury  incurred  during  the  re-  earnings  were  used  for  improvements, 
ceivership,    even    though    the    claim  Texas  Pac.  Ry.  v.  White,  82  Tex.  543 
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where  the  revenue  during  receivership  is  used  for  improvements  and 
the  property  is  afterwards  returned  to  the  corporation,  the  corporation 
is  hable  for  torts  occurring  during  the  receivership.^  And  where  a 
receiver  orders  more  material  than  he  needs,  and  is  discharged  before 
it  is  all  received  by  him,  and  he  refuses  to  receive  the  balance  and  is 
then  discharged,  it  is  discretionary  with  the  court  as  to  whether  the 
corporation  will  be  held  on  the  contract.-  Even  though  the  receiver 
turns  back  a  leased  railroad  to  the  lessor,  yet  the  latter  may  be  liable 
in  regard  to  the  receiver's  negligence.^ 

The  earnings  are  liable  for  an  accident  after  the  sale  and  before  the 
property  is  turned  over  to  the  purchaser.'*  The  decree  may  direct 
that  the  purchaser  at  the  foreclosure  sale  shall  be  liable  on  all  claims 
against  the  receiver.  This  is  the  most  modern  and  practical  mode  of 
adjustment,  inasmuch  as  the  purchaser  is  nearly  always  a  reorganiza- 
tion committee,  whose  bonds  will  be  subject  to  such  claims  upon  dis- 
tribution, and  hence  it  is  better  that  they  control  the  litigation  and 
adjustment  of  such  claims.^     Distribution  of  the  assets  of  an  insolvent 


(1891);  Texas,  etc.  Ry.  v.  Bailey,  83 
Tex.  19  (1892).  The  corporation  is 
not  liable  for  the  negligence  of  the 
receiver  unless  the  earnings  of  the 
receiver  have  been  invested  in  im- 
provements. Rav  V.  Dillingham,  41 
S.  W.  Rep.  188  (Tex.  1897).  A  judg- 
ment against  the  receiver  is  not  bind- 
ing upon  the  company.  Abbey  v.  In- 
ternational, etc.  Receivers,  5  Tex.  Civ. 
App.  261  (1893).  Where  receivers  are 
discharged  and  the  property  restored 
to  the  corporation  itself,  the  corpora- 
tion may  be  liable  for  the  receivers' 
obligations.  Stannard  v.  Reid  &  Co., 
118  N.  Y.  App.  Div.  304  (1907); 
aff'd,  195  N.  Y.  530. 

1  Bartlett  v.  Cicero,  etc.  Co.,  177  111. 
68  (1898). 

-  Brunner,  etc.  Co.  v.  Central,  etc. 
Co.,  18  Ind.  App.  174  (1897).      ' 

3  Pennsylvania  Co.  v.  Jacksonville, 
etc.  Ry.,  66  Fed.  Rep.  421  (1895). 
The  lessor  is  liable  for  the  negligence 
of  the  lessee's  receiver.  Parr  v.  Spar- 
tanburg, etc.  R.  R.,  43  S.  C.  197 
(1895). 

*  Houston,  etc.  R.  R.  v.  Crawford, 
31  S.  W.  Rep.  176  (Tex.  1895). 

*  The  decree  may  be  molded  so 
that  the  purchaser  at  foreclosure  sale 
shall  be  made  liable  for  none  of  the 
debts,  or  part  of  the  debts,  or  all  of 


the  debts,  and  the  court  may  retain 
jurisdiction  of  the  case  in  passing 
upon  such  claim.  Sometimes  also  a 
statute  covers  this  subject.  See  §  890, 
infra.  The  plaintiff  must  allege  that 
the  purchaser  assumed  the  liability  in- 
curred during  the  receivership.  Hous- 
ton, etc.  Ry.  V.  Norris,  41  S.  W.  Rep. 
708  (Tex.  1897).  Where  a  corporation 
is  taken  out  of  the  hands  of  a  receiver 
on  condition  that  it  pay  all  claims 
that  are  adjudicated  against  the  re- 
ceiver, it  may  be  made  a  party  de- 
fendant in  a  petition  of  intervention 
to  recover  damages  for  an  injury. 
Baltimore,  etc.  R.  R.  v.  Burris,  111 
Fed.  Rep.  882  (1901).  The  court 
may  reserve  the  right  in  a  decree  of 
foreclosure  to  impose  liens  on  the 
property  after  the  sale  to  pay  receiver's 
obligations.  Guaranty,  etc.  Co.  v. 
Metropolitan,  etc.  Co.,  166  Fed.  Rep. 
569  (1909).  Where  a  receiver  of  a 
railroad  contracts  for  coal  for  a  year, 
at  a  certain  price,  with  an  option  to 
the  vendor  to  furnish  coal  at  the  same 
price  for  additional  two  years,  and  in 
a  short  time  the  road  is  sold  and  passes 
into  the  hands  of  the  purchaser,  who 
carries  out  the  contract  for  a  year, 
but  refuses  to  carry  it  out  for  the 
succeeding  two  years,  the  option  hav- 
ing   been   exercised,    the   vendor     on 
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corporation  will  not  be  stayed  until  the  state  statute  of  limitations  runs 
against  possible  torts  of  the  receiver.^  A  receiver  of  an  electric  light 
company,  who  is  operating  the  same  under  the  orders  of  the  court, 
is  liable  for  damages  to  one  of  his  employees  on  account  of  negligence, 
and  if  the  receiver  pays  out  all  his  receipts  without  making  provision 
for  such  damages,  he  is  liable  personally  therefor.^  Creditors  of  the 
receiver  are  paid  through  allowances  to  the  receiver  and  not  by  a  judg- 
ment in  favor  of  such  creditors.^  A  judgment  against  the  receiver 
after  he  is  discharged  is  not  good  against  the  property  or  company.'^ 
Where  a  mortgage  does  not  cover  income  and  a  receiver  is  appointed, 
and  his  income  is  more  than  enough  to  pay  his  operating  expenses  and 
he  uses  the  surplus  to  improve  the  property,  the  general  creditors  of 
the  corporation  may  claim  a  sum  of  money  equal  to  such  surplus.^ 

§§  876,  877.  Receiver's  certificates — Loans  of  money  to  the  re- 
ceiver —  Purchasing  on  credit.  —  Receiver's  certificates  are  merely 
evidences  of  debts  due  from  the  receiver.  They  are  very  similar  to 
a  due-bill.  There  has  been  a  vast  amount  of  discussion  and  litiga- 
tion over  the  legality  and  desirability  of  allowing  receiver's  certificates. 
The  real  questions  involved  have  been  whether  the  receiver  should  be 
allowed  to  create  a  debt  which  should  be  paid  before  the  mortgage 
bondholders  are  paid.  The  question  here  is,  not  whether  certain  debts 
and  liabilities  should  be  paid  out  of  the  income  before  any  of  that  in- 
come should  be  paid  to  the  bondholders,  but  whether  the  court,  in  order 
to  keep  a  road  in  operation  or  to  improve  it,  may  authorize  the  receiver 
to  borrow  money  for  those  purposes,  and  whether  the  court  may  decree 
that  such  borrowed  money  shall  be  repaid  out  of  the  proceeds  of  the 
sale  of  the  property  before  the  bondholders  are  paid  any  part  of  their 
debt. 

The  law  is  clear  that  such  an  extraordinary  power  cannot  be  ex- 
ercised by  the  receiver  except  upon  the  express  order  of  the  court. 
The  receiver  has  no  implied  power  to  create  a  debt  that  shall  displace 
the  bonds. ^     The  court  may  of  course  exi^ressly  authorize  the  receiver 

proving  that  during  the  first  year  coal  *  Texas,    etc.    Ry.    v.    Watson,    24 

had  advanced,   may  recover  the  dif-  S.  W.  Rep.  952  (Tex.  1894). 

ferenee    between    the    contract    price  *  See  note  1,  p.  3275,  supra.     New 

and  the  advanced  price,  on  the  theory  construction    by    receivers    does    not 

of    the    entire    contract    having    been  give    general    creditors    a    preference 

made    through    mistake.     Sloss    Iron,  unless   the   net   income   was   diverted 

etc.  Co.  V.  South  Carolina,  etc.  R.  R.,  thereby.     Fordyce     v.     Omaha,     etc. 

162  Fed.  Rep.  542  (1908).  R.  R-,  145  Fed.  Rep.  544  (1906). 

1  Smith  V.  Jones,  etc.  Co.,  200  Fed.  « In  Vilas  v.  Page,   106  N.  Y.  439 

Rep.  647  (1912).  (1887),  the  court  said :    "The  receiver 

"^  Robinson  v.  New  York,  etc.  Co.,  had  no  power,  as  incident  to  his  gen- 

99  N.  Y.  App.  Div.  509  (1904).  eral   authority   as   receiver,   to   create 

'  Hendrie,    etc.    Co.    v.    Parry,    37  a  lien  on  the  property  of  the  raih-oad 

Colo.  359  (1906).  company  for  the  purchase  of  roUing- 
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to  borrow  money  and  to  pledge  some  of  the  property  for  that  purpose 
in  order  to  protect  and  preserve  the  property  during  the  receivership.' 
In  England  money  loaned  to  the  receiver  as  authorized  by  the  court 
is  to  be  repaid  before  debenture-holders  are  paid,  but  after  the  costs, 
charges,  and  other  expenses  of  the  receiver  are  paid.- 


stoek.  The  jurisdiction  of  the  court 
to  appoint  receivers  of  propertj^  has 
for  its  primary  object  the  care  and 
custody  of  the  property  which  is  the 
subject  of  the  receivership,  pending 
the  determination  of  the  questions  in- 
volved in  the  litigation,  and  to  enable 
the  court,  by  placing  the  property 
under  the  control  of  it  officer,  to 
preserve  it  to  answer  the  final  decree 
which  may  be  made  in  the  action. 
But  the  receiver  cannot  of  his  own 
motion  contract  debts  chargeable  upon 
the  fund  in  litigation.  The  court 
must  authorize  expenditures  on  ac- 
count of  the  property  before  they  can 
be  charged  thereon ;  and  while  it  maj^ 
and  does  in  its  discretion,  allow  ex- 
penses incurred  by  a  receiver  strictly 
for  preservation  to  be  charged  upon 
the  fund,  although  incurred  without 
the  prior  sanction  of  the  court,  it  is 
nevertheless  the  order  of  the  court, 
and  not  the  act  of  the  receiver,  which 
creates  the  charge  and  upon  which 
its  validity  depends."  A  loan  to  a 
receiver  whose  appointment  is  void 
cannot  be  collected,  especially  where 
the  court  had  not  authorized  the  loan. 
Ludington  v.  Thompson,  4  N.  Y.  App. 
Div.  117  (1896);  aff'd,  153  N.  Y.  499. 
A  receiver  has  no  power,  except  by 
the  express  order  of  the  court,  to  is- 
sue notes  or  certificates.  The  holder 
thereof  cannot  enforce  them.  If, 
however,  the  proceeds  were  properly 
used  for  the  benefit  of  the  property, 
the  holder  may  have  an  equitable 
claim.  Wesson  v.  Chapman,  77  Hun, 
144  (1894),  a  case  of  a  railroad  re- 
ceivership. Where  the  receiver  in- 
curs debts  without  being  expressly  au- 
thorized to  so  do  by  the  court,  the 
court  will  dispose  of  them  equitably, 
and  if  the  assets  are  insufficient,  the 
receiver's  compensation  will  be  paid 
only  proportionately  with  such  debts. 
Nessler  v.  Industrial,  etc.  Co.,  6.5  N.  J. 
Eq.  491  (1903).  Where  the  receiver 
incurred  debts  in  excess  of  an  amount 


which  by  order  of  the  court  he  was 
authorized  to  borrow,  the  court  will 
ratify  such  e.xcessive  debts,  only  to  the 
extent  that  the  receiver  had  power 
to  incur  them  without  first  applying 
to  the  court,  even  though  they  were 
incurred  bona  fide  and  in  the  ordinary 
course  of  business.  Re  British  Power, 
etc.  Co.,  [1906]  1  Ch.  497. 

'  See  §  875,  supra.  The  court  will 
not  allow  the  receivers  to  borrow 
.$1,000,000  on  the  company's  rolling- 
stock  as  security,  in  order  to  pay 
interest  on  the  debt  which  is  the  basis 
of  the  foreclosure.  Taylor  v.  Phila- 
delphia, R.  R.,  9  Fed.  Rep.  1  (1881). 
In  Ex  parte  Carolina  Nat.  Bank,  18 
S.  C.  289  (1882),  the  receiver  bor- 
rowed money  to  operate  the  railroad 
and  pledged  the  unissued  bonds  of 
the  company.  He  borrowed  .$20,000 
and  pledged  $134,000  of  bonds.  The 
pledgee  sold  them  out  for  $13,000  and 
then  applied  to  have  the  remaining 
$7,000  paid  out  of  the  income.  The 
court  so  ordered,  the  bondholders  hav- 
ing failed  to  object  for  six  years.  In 
Clarke  v.  Central,  etc.  Co.,  54  Fed. 
Rep.  556  (1893),  where  a  receiver 
was  in  charge  of  the  property  at  the 
instance  of  the  corporation  itself,  the 
court  held  that  it  might  authorize 
the  receiver  to  pledge  the  property  of 
the  companj'  to  secure  loans  necessary 
to  the  operation  of  a  road,  and  also 
incur  liabilities  for  the  expenses  of  a 
refunding  scheme.  Inasmuch,  how- 
ever, as  creditors  claiming  liens  had 
been  made  parties,  the  court  refused 
to  order  such  acts  until  such  lien- 
holders  had  been  notified.  A  con- 
tractor has  no  rights  prior  to  holders 
of  receiver's  certificates  secured  by  a 
mortgage  on  the  property.  Postal,  etc. 
Co.  ('.  Vane,  SO  Fed.  Rep.  961  (1897). 

^Strapp  V.  Bull,  etc.  Co.,  [1895]  2 
Ch.  1.  A  receiver  appointed  at  the 
instance  of  debenture-holders  may  be 
authorized  to  borrow  money  to  keep 
the  railroad  from  suspending  by  rea- 
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The  controversy,  however,  as  to  whether  the  court  could  authorize 
the  receiver  to  borrow  large  sums  of  money  which  should  be  repaid 
before  the  bondholders  are  paid  has  been  a  long  one.  The  power  to  so 
borrow  has  been  vigorously  contested  and  denied.  Nevertheless  the 
necessities  of  the  situation  in  such  cases  have  been  too  strong  to  be 
withstood,  and  the  power  has  been  sustained.  The  courts  hold  that 
they  may  authorize  the  receiver  to  borrow  money  and  issue  receiver's 
certificates  therefor.  And  the  court  may  make  the  receiver's  certifi- 
cates payable  in  preference  to  the  bonds,  and  may  order  that  the  money 
so  borrowed  b}'  the  receiver  may  be  used  to  make  repairs,  buy  rolling- 
stock,  construct  more  road,  complete  an  unfinished  road,  build  a  bridge, 
buy  materials,  and  pay  freight  balances  and  rents. ^     The  court  may,  as 


son  of  landslides.  Greenwood  v.  Al- 
gesiras  Ry.,  [1894]  2  Ch.  205.  Where 
the  court  authorizes  the  receiver  to 
raise  money  to  carry  on  the  business, 
and  he  does  so  and  makes  the  loan  a 
charge  on  the  assets  in  priority  to 
other  claims,  such  priority  mil  be 
upheld  by  the  court ;  but  if  the  re- 
ceiver does  not  make  such  charge  on 
the  assets,  the  loan  "will  come  in 
equally  with  the  debentures.  Lathom 
V.  Greenwich  Ferry  Co.,  72  L.  T.  Rep. 
790  (1895).  Under  the  English  stat- 
utes the  court  has  no  power  to  author- 
ize a  liquidator  of  a  company  ap- 
pointed at  its  instance  to  incur  debts 
in  the  carrying  on  of  the  business, 
which  shall  be  paid  before  the  deben- 
tiire  debt  is  paid,  the  debenture-hold- 
ers not  being  before  the  court.  Re 
Regents',  etc.  Co.,  L.  R.  3  Ch.  D.  411 
(1875).  \^^lere,  upon  the  application 
of  one  debenture-holder,  a  receiver  is 
appointed  and  is  given  power  to  bor- 
row a  certain  sum  and  carry  on  the 
business,  an  application  to  allow  the 
receiver  to  borrow  a  further  sum,  the 
first  sum  having  been  lost,  will  not  be 
granted  where  the  expense  is  merely 
speculative,  and  special  urgency  is 
not  shown,  there  being  no  danger  of 
the  property  being  destroyed  or  for- 
feited, and  all  of  the  parties  interested 
not  being  before  the  court.  Securities, 
etc.  Corp.  V.  Brighton  Alhambra,  68 
L.  T.  Rep.  249  (1893).  A  liquidator 
may  be  authorized  to  borrow  money 
and  make  it  a  first  charge.  Re  Alex- 
andra, etc.  Co.,  61  L.  T.  Rep.  325 
(1889). 


1  Receiver's  certificates  to  repair 
and  operate  the  road  and  obtain  roll- 
ing-stock may  be  issued.  Wallace  v. 
Loomis,  97  U.  S.  146  (1877).  Re- 
ceiver's certificates  and  debts  created 
by  order  of  the  court  for  purchasing 
rolling-stock,  constructing  new  road 
and  a  bridge,  materials,  repairs, 
freight  balances,  ninety  days'  arrears 
of  wages  and  operating  debts,  and 
rents  to  leased  lines,  may  be  paid  first 
out  of  the  fund  before  the  bondhold- 
ers are  paid.  Miltenberger  v.  Logans- 
port  Ry.,  106  U.  S.  286  (1882).  Re- 
ceiver's certificates  for  repairs,  taxes, 
operating  expenses,  replacing  worn- 
out  material,  etc.,  are  valid  and  prior 
to  the  mortgage,  though  issued  at  a 
discount.  Certain  wages,  debts  for 
supplies,  damages,  rentals,  and  run- 
ning expenses  were  allowed  over  the 
mortgage  debt.  Union  Trust  Co.  v. 
Illinois,  etc.  Ry.,  117  U.  S.  434  (1886). 
In  Hale  v.  Nashua,  etc.  R.  R.,  60  N.  H. ' 
333  (1880),  a  receiver  was  appointed 
of  a  road  that  had  not  been  completed 
and  had  no  rolling-stock,  and  was  not 
being  operated.  The  receiver  was  em- 
powered to  put  the  road  in  a  suffi- 
cient state  of  repair  for  its  preserva- 
tion and  for  operation,  and  to  per- 
mit the  lessee  of  the  road  to  furnish 
the  means  so  to  do  and  operate  the 
road.  The  court  held  that  expendi- 
tures so  made  had  priority  over  the 
other  debts,  including  the  bonded 
debt.  Receiver's  certificates  to  make 
necessary  repairs  and  improvements 
may  be  authorized  by  the  court,  but  in 
some  instances  the  court  has  refused 
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a  condition  of  appointing  a  receiver,  prescribe  that  receiver's  certifi- 
cates, payable  out  of  the  proceeds  of  the  sale,  be  issued  to  pay  claims,  or 


even  these.  Credit  Co.  v.  Arkansas 
Cent.  R.  R.,  15  Fed.  Rep.  46  (1882). 
A  receiver  of  a  manufacturing  corpo- 
ration cannot  be  authorized  to  issue 
receiver's  certificates  except  to  pre- 
serve the  property  and  sell  it,  and  con- 
tinue the  business  pending  such  sale, 
including  paying  insurance  and  in- 
terest and  installments  on  prior  mort- 
gages. Such  receiver's  certificates  are 
not  a  lien  on  land  outside  of  the  juris- 
diction unless  a  court  in  that  jurisdic- 
tion has  so  ordered.  Lockport  Felt 
Co.  V.  United  Bo.x,  etc.  Co.,  74  N.  J. 
Eq.  686  (1908).  Persons  advancing 
money  to  keep  a  street  railway  in 
operation,  and  for  taxes,  after  it  has 
become  insolvent  have  no  preference 
over  the  mortgage,  the  trustee  not 
having  taken  possession,  and  there 
having  been  no  diversion  of  income  to 
the  bondholders,  but  money  so  ad- 
vanced at  the  request  of  the  trustee 
after  the  trustee  takes  possession  may 
have  priority  over  the  mortgage. 
Mersick  v.  Hartford,  etc.  Co.,  76 
Conn.  11  (1903).  Receiver's  certifi- 
cates may  be  issued  to  repair  a  leased 
line,  it  being  the  intent  of  the  receiver 
to  continue  the  lease.  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.,  165 
Fed.  Rep.  477  (1908).  Where  an 
uncompleted  railroad  passes  into  the 
hands  of  a  receiver  at  the  instance 
of  a  creditor,  receiver's  certificates 
may  be  issued  to  complete  the  road 
and  may  be  made  prior  in  lien  to 
the  mortgages,  especially  as  against  a 
bondholder  who  intervenes  and  con- 
tests such  priority  and  does  not  ap- 
peal from  a  decision  upholding  such 
priority.  First  Nat.  Bank  v.  Ewdng, 
103  Fed.  Rep.  168  (1900).  A  receiver 
cannot  obtain  specific  performance  of 
an  oral  agreement  of  a  party  to  fur- 
nish money  on  receiver's  certificates 
sufficient  to  complete  a  railroad.  Bib- 
ber-White Co.  V.  White  River,  etc. 
R.  R.,  110  Fed.  Rep.  472  (1901).  A 
holder  of  receiver's  certificates  issued 
by  the  federal  court  cannot  enforce 
the  lien  of  those  certificates  in  the 
state  court  while  the  suit  in  which 
they   were   issued   is   still    pending  in 


the  federal  court.  Passage  v.  Dans- 
ville,  etc.  R.  R.,  41  N.  Y.  App.  Div. 
182  (1899).  Where  receiver's  certifi- 
cates are  issued  after  a  sale  has  been 
ordered,  and  such  certificates  recite  on 
their  face  that  they  are  to  be  paid  out 
of  the  proceeds  of  the  sale,  they  do 
not  constitute  a  lien  on  the  property 
itself.  Columbus,  etc.  R.  R.,  Appeals, 
109  Fed.  Rep.  177  (1901).  In  the 
case  Grand  Trunk  Ry.  v.  Central 
Vermont  R.  R.,  103  Fed.  Rep.  740 
(1900),  where,  in  1872,  the  receivers 
issued,  under  the  order  of  the  court,  a 
large  quantity  of  thirty-year  eight  per 
cent,  bonds  constituting  a  lien  on 
property,  and  in  1883,  upon  reor- 
ganization, these  bonds  were  made  ex- 
changeable for  first-mortgage  bonds, 
and  in  1899  such  mortgage  was  fore- 
closed, and  in  the  decree  the  court 
provided  for  distribution  of  the  sell- 
ing price  among  the  bondholders  se- 
cured by  the  mortgage  without  mak- 
ing provision  for  certain  bonds  issued 
by  the  receiver  and  not  actually  ex- 
changed for  mortgage  bonds,  the 
court  held  that  it  could  not  order  the 
purchaser  at  foreclosure  sale  to  pay 
any  outstanding  receiver's  bonds,  in- 
asmuch as  the  court,  having  sold 
and  transferred  the  property,  had  no 
further  jurisdiction  to  entertain  a 
petition  to  enforce  such  receiver's 
bonds  or  to  require  the  purchaser  to 
pay  them.  A  person  receiving  and, 
selling  receiver's  certificates  cannot 
afterwards  attack  their  validity. 
First  Nat.  Bank  v.  Ewing,  103  Fed. 
Rep.  168  (1900).  In  the  case  Pueblo, 
etc.  Co.  V.  Allison,  30  Colo.  337 
(1902),  the  court  refused  to  au- 
thorize the  receiver  of  a  street  rail- 
way to  issue  receiver's  certificates  to 
extend  the  road.  In  Hoover  v.  Mont- 
clair,  etc.  Ry.,  29  N.  J.  Eq.  4  (1878), 
all  the  parties  being  before  the  court, 
the  receiver  was  authorized  to  borrow 
money  on  his  certificates  of  indebted- 
ness and  to  use  the  funds  to  make 
necessary  repairs,  the  certificates  to  be 
prior  to  existing  mortgages  in  right 
of  payment.  Where  a  land  grant  and 
also    the     charter    will     be     forfeited 


5405 


§§  876,  877. 


RECEIVERS. 


[CH.   LI. 


may  prescribe  that  the  claims  themselves  shall  be  paid  from  the  proceeds 


unless  twenty  miles  of  road  are  built 
within  thirty  days,  and  two  miles 
thereof  are  not  yet  built,  and  the  com- 
pany is  unable  to  build  it,  the  court, 
on  the  application  of  the  trustee  for 
the  bondholders,  will  appoint  a  re- 
ceiver and  authorize  him  to  build  the 
two  miles,  the  expense  turning  out  to 
be  only  $5,000.  Allen  v.  Dallas,  etc. 
R.  R.,  3  Woods,  316  (1878) ;  s.  c,  1  Fed. 
Cas.  465.  The  court  will  appoint  a 
receiver  in  order  to  prevent  a  land 
grant  lapsing  by  reason  of  a  failure  to 
complete  the  road  within  a  certain 
time;  and  in  order  to  complete  the 
road  within  that  time  and  save  the 
grant,  the  court  will  authorize  the 
receiver  to  issue  receiver's  certificates 
prior  to  all  other  liens.  Without  this 
grant  the  bondholders  would  get  prac- 
tically nothing.  Kennedy  v.  St.  Paul, 
etc.  R.  R.,  2  Dill.  448  (1873) ;  s.  c, 
14  Fed.  Cas.  321.  The  same  case 
subsequently  came  before  the  court  in 
5  Dill.  519  (1878) ;  s.  c,  14  Fed.  Cas. 
325,  where  a  dissenting  bondholder 
attacked  the  validity  of  the  receiver's 
certificates.  The  court,  however,  up- 
held them,  it  appearing  that  originally 
four  fifths  of  the  bondholders  assented 
and  the  other  fifth  did  not  object,  and 
the  money  had  been  advanced  by  the 
bondholders  themselves  on  the  cer- 
tificates, and  one  hundred  and  twenty- 
five  miles  of  road  had  been  built. 

In  order  to  preserve  a  grant  the 
court  may  authorize  the  receiver  to 
issue  certificates  to  raise  money  and 
complete  a  canal.  Jerome  v.  McCar- 
ter,  94  U.  S.  734  (1876).  The  court 
has  no  power  to  order  the  issue  of  a 
receiver's  certificates  in  order  to  raise 
money  to  pay  taxes,  the  application 
for  such  issue  being  made  by  the  state 
alone.  Central  Trust  Co.  v.  New 
York,  etc.  R.  R.,  47  Hun,  587  (1888). 
Compare  s.  c,  110  N.  Y.  259  (1888). 
An  order  of  the  court  that  the  receiver 
purchase  rolling-stock  and  that  the 
debt  therefor  shall  be  a  first  lien  on 
the  mortgaged  property  is  valid,  the 
trustee  being  a  party  to  the  suit.  Vilas 
V.  Page,  106  N.  Y.  439  (1887).  For 
a  remarkable  case  wherein,  in  1872, 
the  circuit  court  of  the  United  States 


authorized  a  receiver  to  borrow  money 
and  give  a  mortgage  to  secure  its 
repayment,  see  Southerland  v.  Lake 
Superior,  etc.  R.  R.  (referred  to  in 
53  Ala.  338).  The  giving  of  a  first 
mortgage,  however,  is  not  different 
from  the  order  of  the  court  making 
the  certificate  a  first  lien.  A  receiver's 
certificates  receivable  in  payment  for 
freight  are  legal,  and  where  the  road 
was  sold  subject  to  them  the  new  com- 
pany must  accept  them.  If  refused, 
the  holder  must  sue  for  cash.  Evans- 
ville,  etc.  R.  R.  v.  Frank,  3  Ind.  App. 
96  (1891).  Although  the  receiver  has 
promised  to  buy  roUing-stock  in  use 
by  him,  but  belonging  to  other  par- 
ties, and  has  obtained  leave  of  the 
court  to  issue  receiver's  certificates 
therefor,  yet  the  court  will  not  compel 
him  to  carry  out  the  understanding 
if  it  is  improvident.  But  he  must  pay 
rent.  Coe  y.  New  Jersey  Midland  Ry., 
27  N.  J.  Eq.  37  (1876).  Receiver's  cer- 
tificates are  valid,  although  issued  be- 
fore foreclosure  suit  was  commenced, 
and  before  the  receiver  took  posses- 
sion, it  appearing  that  the  proceeds 
were  used  for  the  benefit  of  the  prop- 
erty. Purchasers  at  the  foreclosure 
sale  take  subject  to  them.  Payment 
may  be  demanded  by  an  intervening 
petition  even  though  only  unpaid  in- 
terest is  due.  Central  Trust  Co.  v. 
ShefBeld,  etc.  Ry.,  44  Fed.  Rep.  526 
(1890).  Although  the  court  passes 
upon  all  claims  presented  after  sale, 
yet  outstanding  receiver's  certificates 
are  a  valid  lien  on  the  property,  even 
though  they  are  not  presented  until 
long  afterwards,  no  notice  having 
been  given  them,  and  the  property 
having  been  sold  subject  to  claims. 
The  holders  have  a  lien  on  the  prop- 
erty instead  of  on  the  fund.  Mer- 
cantile Trust  Co.  V.  Kanawha,  etc.  Ry., 
50  Fed.  Rep.  877  (1892).  The  court 
may  authorize  the  receiver  to  issue  re- 
ceiver's certificate  to  buy  rolling- 
stock.  Central  Trust  Co.  v.  Tappan,  6 
N.  Y.  Supp.  918  (1899).  Where  a 
final  decree  vesting  the  title  in  the 
purchaser  vests  title  free  from  the  re- 
ceiver's debts  or  certificates,  the  lien 
of  such  debts  or  certificates  is  trans- 
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of  the  sale.^  In  a  judgment  creditor's  suit  for  the  sequestration  of  the 
property  of  a  railroad,  the  court  may  authorize  receiver's  certificates 
to  complete  the  road,  and  if  the  trustee  of  the  existing  mortgage  consents 
thereto,  the  certificates  may  be  made  prior  in  lien  to  all  other  liens.^ 
The  court,  however,  has  no  power  to  authorize  the  issue  of  receiver's 
certificates,  payable  from  the  corpus  of  the  estate,  to  pay  for  labor  and 
services  rendered  prior  to  the  receivership.^  Receiver's  certificates  to 
keep  the  railroad  in  operation  are  not  entitled  to  precedence  over  the 
bondholders.^  Receiver's  certificates  issued  at  the  instance  of  stock- 
holders and  general  creditors  to  pay  the  interest  on  mortgage  bonds 
cannot  have  precedence  over  the  bonds  themselves.^ 

In  some  instances  receiver's  certificates  and  receiver's  debts   have 


ferred  to  the  proceeds  of  the  sale. 
Mercantile  Trust  Co.  v.  Kanawha,  etc. 
Ry.,  58  Fed.  Rep.  6  (1893).  Although 
the  receiver's  certificates  contain  a 
provision  that  the  purchaser  of  the 
road  shall  pay  them,  yet  if  the  decree 
of  sale  contains  no  such  provision, 
the  purchaser  is  not  bound.  Wesson 
V.  Chapman,  76  Hun,  592  (1894).  Re- 
ceiver's certificates  may  be  inferior  in 
right  to  a  mechanic's  lien.  Gordon 
V.  Newman,  62  Fed.  Rep.  686  (1894). 
The  court  will  order  the  receiver  to 
pay  such  obligations  of  the  company 
as  would  imperil  the  property  if  not 
paid.  Hence  the  court  ordered  the 
payment  of  the  interest  on  receiver's 
certificates,  rentals,  interest  on  mort- 
gage bonds,  and  payment  of  car-trust 
and  equipment  contracts  in  the  case 
Mercantile  Trust  Co.  v.  Baltimore, 
etc.  R.  R.,  82  Fed.  Rep.  360  (1897). 
The  president  may  own  receiver's  cer- 
tificates. McKittrick  v.  Arkansas 
Cent.  Ry.,  152  U.  S.  473  (1894). 

1  Finance  Co.  v.  Charleston,  etc. 
R.  R.,  62  Fed.  Rep.  205  (1894). 

2  Rochester,  etc.  Co.  v.  Oneonta,  etc. 
Ry.,  122  N.  Y.  App.  Div.  193  (1907). 

'  Metropolitan  Trust  Co.  v.  Tona- 
wanda,  etc.  R.  R.,  103  N.  Y.  245 
(1886).  Except  of  course  as  against 
those  who  consent.  Metropolitan 
Trust  Co.  V.  Tonawanda,  etc.  R.  R., 
103  N.  Y.  245  (1886).  Receiver's  cer- 
tificates were  issued  in  Calhoun  v.  St. 
Louis,  etc.  Ry.,  14  Fed.  Rep.  9  (1880), 
in  payment  of  claims  payable  under  the 
six  months'  rule,  but  these  certificates 
were   to   be   paid   from   income   only. 


Where  the  receiver  was  appointed  at 
the  instance  of  stockholders,  and  no 
earnings  have  been  used  to  pay  in- 
terest during  the  receivership,  the 
six  months'  rule  does  not  apply.  The 
net  earnings  received  by  the  receiver 
are  applicable  to  payment  for  labor, 
but  receiver's  certificates  cannot  be 
issued  in  such  a  case,  except  by  agree- 
ment of  all  parties.  Street  v.  Mary- 
land Cent.  Ry.,  59  Fed.  Rep.  25  (1893). 
Receiver's  certificates  may  be  issued 
and  the  proceeds  used  to  pay  em- 
ployees and  materialmen  for  labor  and 
materials  furnished  prior  to  the  ap- 
pointment for  the  operation  of  the 
road.  Such  debts  are  entitled  to  pay- 
ment out  of  the  net  income.  Taylor 
V.  Philadelphia,  etc.  R.  R.,  7  Fed.  Rep. 
377  (1880).  As  to  whether  a  receiver 
may  assume  an  obligation  incurred 
by  the  corporation  prior  to  his  ap- 
pointment, see  Piatt  v.  Philadelphia, 
etc.  R.  R.,  115  Fed.  Rep.  842  (1902). 
As  to  the  payment  of  labor  and  sup- 
ply claims  out  of  the  corpus  of  the 
estate,  see  §861,  supra.  205  Fed.  Rep.  14. 

^  Knickerbocker  T.  Co.  v.  Oneonta, 
etc.  Ry.,  138  N.  Y.  App.  Div.  0S7 
(1910) ;   aff'd,  201  N.  Y.  379. 

^  Receiver's  certificates  cannot  be 
issued  to  pay  interest  on  the  mortgage 
bonds  of  a  railroad  in  order  to  prevent 
foreclosure  and  loss  to  the  stockholders 
and  creditors,  and  such  issue  may  be 
attacked  collaterally  by  the  bond- 
holders, even  though  the  trustee  of  the 
mortgage  received  the  defaulted  inter- 
est from  the  money  derived  from  such 
certificates,  that    being    the    trustee's 
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consumed  the  entire  property,  leaving  nothing  whatsoever  for  the 
mortgage  bondholders  —  a  natural  result  of  courts  engaging  in  the 
carrying  on  of  business  enterprises.^ 

There  is  a  limit,  however,  beyond  which  the  courts  will  not  go.  The 
issue  of  receiver's  certificates,  prior  in  right  to  a  mortgage,  will  not  be 
ordered  unless  the  trustee  of  the  mortgage  bondholders  is  a  party  to  the 
suit  and  has  notice  of  the  application.  Sometimes  the  court  will  refuse 
to  order  an  issue  unless  the  trustee  consents,  and  sometimes  the  consent 
of  a  majority  or  even  all  of  tlte  bondholders  is  required.  And  often 
the  court  sustains  the  issue  on  the  sole  ground  that  the  parties  in  interest 
did  not  object."    Where  receivers  are  appointed  at  the  instance  of  judg- 


legal  duty.  Knickerbocker  Trust  Co. 
V.  Oneonta,  etc.  Ry.,  201  N.  Y.  379 
(1911). 

1  Where  receiver's  certificates  are 
issued  in  the  foreclosure  of  a  canal 
mortgage,  the  issue  being  made  with 
the  consent  of  the  trustee,  and  the 
certificates  are  turned  in  in  payment 
of  the  price  for  which  it  is  sold  on  the 
foreclosure  sale,  the  sale  is  valid,  even 
though  the  certificates  exceed  in 
amount  the  price  of  the  property  at 
the  sale  thus  leaving  nothing  for  the 
bondholders.  Kent  i'.  Lake  Superior, 
etc.  Co.,  144  U.  S.  75  (1892).  See  also 
Royal  Trust  Co.  v.  Washburn,  etc.  Ry., 
120  Fed.  Rep.  11  (1902),  where  the 
receivers'  certificates  took  everything, 
even  as  against  a  vendor's  line  on 
iron.  Where  the  property  on  fore- 
closure sale  brings  only  enough  to  pay 
the  receiver's  certificates,  a  person 
having  even  a  valid  vendor's  lien  on 
the  rails  gets  nothing,  he  having  been 
a  party  to  the  proceedings  when  the 
receiver's  certificates  were  issued. 
Royal  Trust  Co.  v.  Washburn,  etc.  Ry., 
120  Fed.  Rep.  11  (1902).  In  Shaw 
V.  Raih-oad  Co.,  100  U.  S.  605  (1879), 
the  court  said  that  receiver's  certifi- 
cates should  never  be  issued  to  com- 
plete a  railroad,  except  "under  ex- 
traordinary circumstances." 

2  The  court  may  authorize  its 
receiver  of  a  railroad  to  issue  receiver's 
certificates  to  preserve  and  manage 
the  property,  but  not  on  the  unsup- 
ported petition  of  the  receiver  alone 
if  the  interested  parties  object.  Re- 
ceiver's certificates  issued  for  purposes 
other  than   to  conserve   the  property 


in  its  custody  are  illegal.  Illinois 
Steel  Co.  V.  Ramsey,  176  Fed.  Rep. 
853  (1910) ;  s.  c,  190  Fed.  Rep.  1019. 
Where  a  temporary  receiver  appointed 
in  dissolution  proceedings,  is  author- 
ized to  issue  receiver's  certificates  prior 
in  right  to  a  mortgage  on  the  property, 
the  mortgagee  ha\ang  been  given 
notice  of  the  application  and  not 
objecting  nor  appealing,  such  certifi- 
cates are  valid  so  far  as  they  are  used 
for  repairs  and  improvements,  but  not 
so  far  as  used  for  general  claims 
existing  at  the  time  the  receiver  was 
appointed.  Knickerbocker  Trust  Co. 
V.  Tarrytown,  etc.  R.  R.,  133  N.  Y. 
App.  Div.  285  (1909).  A  bondholders' 
committee,  under  the  usual  reorganiza- 
tion agreement  giving  the  committee 
power  to  do  all  things  necessary 
as  fully  as  the  bondholders  could  do 
if  personally  present,  has  no  power 
to  consent  to  the  issue  of  receiver's 
certificates  to  pay  claims  which  are 
are  not  prior  in  right  to  the  bonds. 
Farmers',  etc.  Co.  v.  Centralia,  etc. 
R.  R.,  96  Fed.  Rep.  636  (1899). 
Receiver's  certificates  issued  by  a 
state  court  in  a  suit  brought  by  a 
creditor  without  joining  the  mort- 
gagee as  a  party  are  not  superior  in 
right  to  the  mortgage,  and  are  not 
binding  on  the  federal  court  in  de- 
creeing the  foreclosure  of  such  mort- 
gage. Metropolitan  Trust  Co.  v.  Lake 
Cities,  etc.  Ry.,  100  Fed.  Rep.  897 
(1900).  Receiver's  certificates  cannot 
be  issued  prior  in  right  to  a  mortgage 
which  has  been  foreclosed  and  the 
equity  of  redemption  on  which  has 
expired.  Standley  v.  Hendrie,  etc.  Co., 
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ment  creditors,  and  afterwards  suit  for  foreclosure  is  commenced  and 
the  two  suits  are  consolidated,  and  the  receivers  then  on  notice  to  the 


27  Colo.  331  (1900).  The  trustee  of 
a  mortgage  and  the  bondholders  may 
attack  receiver's  certificates  issued  be- 
fore the  trustee  was  brought  in  as  a 
party.  The  court  will  decide  as  to 
such  receiver's  certificates  the  same 
as  though  the  application  were  then 
made  for  their  issue.  Farmers',  etc. 
Co.  V.  Centralia,  etc.  Co.,  96  Fed.  Rep. 
636  (1899).  Receiver's  certificates 
may  be  issued  to  complete  a  railroad 
where  the  order  authorizing  them  is 
made  without  prejudice  to  non-con- 
senting bondholders.  Rutherford  v. 
Pennsylvania  Mid.  R.  R.,  178  Pa.  St. 
38  (1896).  Receiver's  certificates  is- 
sued to  build  a  bridge  at  the  instance 
of  a  third  mortgagee  in  his  foreclos- 
ure suit  maj'  become  a  first  lien  ahead 
of  the  two  prior  mortgages,  if  the  two 
prior  mortgages  are  subsequently  fore- 
closed, and  the  former  receivership  is 
extended  to  the  latter  suits,  and  the 
receiver  is  directed  to  carry  out  all 
orders  previously  made,  especially 
where  the  certificates  are  not  actually 
issued  until  after  the  receivership  is 
so  extended.  Central  Trust  Co.  v.  Ma- 
rietta, etc.  R.  R.,  75  Fed.  Rep.  193 
(1896).  So  also  as  to  receiver's  cer- 
tificates issued  to  pay  for  additional 
rolling-stock.  Central  Trust  Co.  v. 
Marietta,  etc.  R.  R.,  75  Fed.  Rep.  209 
(1896).  A  prior  mortgagee  who  was 
not  made  a  party  to  the  foreclosure 
suit  of  the  second  mortgagee  is  not 
bound  by  the  proceedings  in  such  suit, 
nor  by  receiver's  certificates  issued 
therein,  and  may  commence  independ- 
ent suit  even  prior  to  the  sale  in  the 
first  suit.  Third  Street,  etc.  Rv.  v. 
Lewis,  79  Fed.  Rep.  196  (1897).  Par- 
ties to  an  action  cannot  object  to  re- 
ceiver's certificates  on  the  ground  that 
the  mortgagees  of  the  property  were 
not  parties  at  the  time  of  the  issue 
of  the  certificates,  and  especially 
where  such  objection  is  made  for  the 
first  time  on  appeal.  State  v.  Port 
Royal,  etc.  Ry.,  45  S.  C.  413  (1895). 
An  order  authorizing  the  issue  of 
receiver's  certificates  is  appealable. 
Such  an  order  cannot  be  made  with- 
out notice  to  the  parties  having  liens 
(214)  3 


on  the  property,  which  liens  will  be 
affected  by  the  certificates.  State  v. 
Port  Royal,  etc.  Ry.,  45  S.  C.  464 
(1895).  Receiver's  certificates  sold  by 
an  agent  of  the  receiver  without  au- 
thority are  nevertheless  good  if  the 
receiver  ratified  the  same,  and  the 
court  recognized  the  validity  of  the 
certificates.  Alabama,  etc.  Ry.  v.  An- 
niston  L.  &  T.  Co.,  57  Fed.  Rep.  25 
(1893).  Receiver's  certificates  may 
be  enforced  though  issued  on  an  order 
made  without  notice.  Mercantile 
Trust  Co.  V.  Kanawha,  etc.  Ry.,  50 
Fed.  Rep.  877  (1892).  An  application 
of  a  receiver  to  issue  first-lien  certificates 
for  new  construction  and  extensive 
improvements,  the  application  being 
sustained  by  a  large  proportion  of  the 
bondholders,  will  be  granted  as  to 
consenting  bondholders,  but  the  cer- 
tificates will  not  be  a  first  lien  as  re- 
gards non-appearing  and  dissenting 
bondholders.  Leave  may  be  given  to 
apply  for  an  order  that  the  certificates 
be  a  first  lien  as  to  all,  but  notice  to 
all  must  be  given,  and  it  must  be 
clearly  proved  that  the  expenditure 
has  increased  the  value  of  the  prop- 
erty to  such  an  extent  as  to  make  the 
order  equitable.  Investment  Co.  r. 
Ohio,  etc.  R.  R.,  36  Fed.  Rep.  48 
(1888).  An  order  of  the  circuit  court, 
made  after  the  whole  case  has  been 
appealed,  authorizing  receiver's  cer- 
tificates, is  appealable.  Farmers',  etc. 
Trust  Co.,  Petitioner,  129  U.  S.  206 
(1889).  Reeeiyer's  certificates  issued 
in  a  foreclo.sure  suit  of  a  second  mort- 
gagee are  not  valid  as  against  the  first 
mortgagee,  who  was  made  defendant, 
but  who  did  not  join  in  the  applica- 
tion for  a  receiver.  JMetropolitan  T. 
Co.  V.  Tonawanda,  etc.  R.  R.,  103 
N.  Y.  245  (1886).  Where  no  notice  is 
given,  the  certificates  are  not  valid. 
Raht  V.  Attrill,  106  N.  Y.  423  (1SS7). 
Where  a  bondholder,  who  is  also  a 
director,  knows  that,  on  the  applica- 
tion of  the  trustee  of  the  mortgage, 
the  receiver  has  been  authorized  to 
issue  receiver's  certificates,  as  a  prior 
lien  on  the  property,  to  pay  oflf  a  chat- 
tel mortgage  and  taxes,  and  "such 
409 
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mortgage  trustee  and  without  objection  issue  receiver's  certificates,  the 
latter  must  be  paid  out  of  receipts  in  preference  to  the  mortgage  debt.^ 


bondholder  does  not  object,  but  allows 
the  certificates  to  be  sold,  neither  he 
nor  his  vendee,  who  purchases  his 
bonds  with  notice,  wiU  be  allowed  to 
attack  the  validity  of  the  issue.  Hum- 
phreys V.  Allen,  101  111.  490  (1882). 
Bondholders  objecting  to  receiver's 
certificates  must  intervene  promptly. 
MUtenberger  v.  Logansport  Ry.,  106 
U.  S.  286  (1882).  Receiver's  certifi- 
cates issued  to  complete  and  equip  an 
uncompleted  road  are  not  prior  in 
right  to  the  holder  of  a  mechanic's 
lien  who  was  not  made  a  party  to  the 
foreclosure  suit.  Snow  v.  Winslow, 
54  Iowa,  200  (1880).  Where  a  general 
creditor  is  about  to  sell  the  stock  of 
a  company  whose  road  forms  part  of  a 
railroad  line,  such  stock  having  been 
pledged  to  him  by  the  main  company, 
and  the  court  orders  receiver's  certifi- 
cates to  be  issued  in  payment  of  the 
claim,  thus  saving  the  stock,  such  re- 
ceiver's certificates  being  assented  to 
by  the  trustee  and  his  counsel  for  the 
general  mortgage  which  is  being  fore- 
closed, a  purchaser  at  the  foreclosure 
sale  who  takes  also  the  stock  cannot 
object  to  the  certificates.  Kneeland 
V.  Luce,  141  U.  S.  491  (1891),  holding 
also  that  the  consent  of  a  trustee  in  a 
mortgage  to  the  issue  of  receiver's 
certificates  binds  every  bondholder. 
The  assent  of  the  complainant  trustee 
to  the  issue  of  receiver's  certificates 
in  settlement  of  a  claim  prevents  such 
trustee  from  afterwards  objecting  to 
the  certificates.  Central  Trust  Co.  v. 
Seasongood,  130  U.  S.  482  (1889). 

Receiver's  certificates  issued  by  a 
receiver  appointed  in  New  York  may 
be  contested  by  a  trustee  foreclosing 
a  mortgage  on  lands  in  Texas,  so  far 
as  such  mortgage  is  concerned.  The 
suit  in  Texas  will  not  be  enjoined  by 
the  New  York  courts.  Walton  v. 
Grand,  etc.  Co.,  56  Hun,  211  (1890). 
A  Texas  court,  in  the  foreclosure  of  a 
mortgage  on  property  in  Texas,  will 
not  recognize  as  valid  certain  re- 
ceiver's certificates  issued  by  order  of 


a  New  York  court  in  an  action  in  the 
New  York  court  to  wind  up  the  cor- 
poration. Pool  V.  Farmers'  L.  &  T. 
Co.,  7  Tex.  Civ.  App.  334  (1894).  Re- 
ceiver's certificates  issued  in  a  suit 
brought  by  judgment  creditors  have 
no  priority  over  the  corporate  mort- 
gages, the  mortgagees  not  being  par- 
ties to  the  suit.  But  the  court  may, 
after  the  mortgagees  become  parties, 
allow  such  certificates  to  have 
priority,  the  mortgagees  having  been 
allowed  to  contest  them.  Hervey  v. 
lUinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884) ;  aff'd,  on  this  point  in  Union 
T.  Co.  V.  lUinois  Mid.  Ry.,  117  U.  S. 
434  (1886).  A  receiver  does  not  rep- 
resent and  bind  bondholders  who  are 
hostile  to  his  acts.  Vermont,  etc. 
R.  R.  V.  Vermont  Central,  etc.  R.  R.,  50 
Vt.  500,  594  (1877).  Where  a  re- 
ceiver's certificates  are  issued  'wdthout 
notice  to  some  of  the  parties,  and 
without  sufficient  notice  to  any  of 
those  representing  creditors,  they  may 
move  to  set  the  issue  aside,  except 
such  part  as  was  necessary  to  operate 
the  property.  Those  issued  to  buy 
necessary  rolling-stock  and  repairs 
will  be  allowed.  Ten  per  cent,  on 
such  certificates  and  their  issue  at 
ninety  cents  on  the  dollar  are  illegal 
under  the  usury  laws  of  Alabama. 
Meyer  v.  Johnston,  53  Ala.  237,  350 
(1875).  In  the  Alabama  &  Chatta- 
nooga Railroad  Case  (see  statement 
in  53  Ala.  341),  Mr.  Justice  Bradley, 
sitting  at  circuit  in  1872,  allowed  the 
receiver  to  borrow  money  and  com- 
plete a  railroad  then  under  foreclos- 
ure, but  the  order  was  by  consent,  and 
the  receiver's  certificates  of  indebted- 
ness were  not  to  be  good  unless  signed 
by  a  majority  of  the  trustees  in  the 
mortgage.  An  order  authorizing  the 
receiver  to  borrow  and  expend  S75.000 
for  cross-ties,  iron,  and  rolling-stock 
is  invalid  where  it  is  not  made  on  a 
motion  with,  notice  and  after  a  proper 
investigation  and  hearing.  Ex  parte 
Mitchell,    12     S.    C.    83    (1879).      In 


1  Berwind- White,  etc.  Co.  v.  Metropolitan,  etc.  Co.,  183  Fed.  Rep.  250  (1910). 
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Even  though  mortgage  bondholders  waive  their  rights  in  favor  of  re- 
ceiver's certificates,  mechanic's  Hens  which  are  second  to  the  mortgage 
are  not  thereby  given  precedence  over  the  mortgage.^  An  order  direct- 
ing a  receiver  to  issue  receiver's  certificates  is  not  appealable  as  a  final 
judgment.- 

Receiver's  certificates  for  improvements  will  not  be  authorized 
where  the  receiver  was  appointed  at  the  instance  of  stockliolders, 
and  the  mortgage  is  being  foreclosed  separate  from  the  receivership.^ 
Hence  receiver's  certificates  in  a  suit  to  which  a  mortgagee  is  not  a 
party  may  have  no  priority  over  the  lien  of  a  mortgage  on  the  property 
and  profits  except  to  the  extent  that  the  profits  have  been  diverted  to 
the  improvement  of  the  property.^  Bondholders  are  bound  by  the 
consent  of  their  trustee  to  the  issue  of  receiver's  certificates.'^    Where  a 


Hand  t'.  Savannah,  etc.  R.  R.,  17  S.  C. 
219,  276  (1881),  where  most  of  the 
bondholders  had  consented  to  the 
issue  of  receiver's  certificates  to 
build  an  extension,  such  exten- 
sion to  be  subject  to  the  receiver's 
certificates,  the  court  held  that,  ex- 
cept as  against  a  bondholder  who 
was  expressly  excepted  in  the  order, 
the  amount  realized  upon  the  sale  of 
such  extension  should  be  applied  first 
to  the  payment  of  the  certificates,  and 
that  any  deficiency  should  not  be  good 
against  the  other  property.  In  Re 
U.  S.  Rolling  Stock  Co.,  55  How.  Pr. 
286  (1878),  the  foreclosure  being  by 
second  mortgagees,  receiver's  certifi- 
cates were  authorized  and  made  a  lien 
prior  to  the  second  mortgage,  but  not 
to  the  first.  In  Hyde  v.  Sodus  Point 
R.  R.,  decided  by  the  New  York  su- 
preme court  at  special  term  in  1874 
(see  53  Ala.  338,  339),  a  judgment 
creditor  caused  a  receiver  to  be  ap- 
pointed, and  receiver's  certificates  for 
.^125,000  were  issued  to  build  wharves, 
connections,  etc.,  about  §649,000  out  of 
the  $700,000  bondholders  acquiescing 
therein.  Holders  of  receiver's  certifi- 
cates are  not  affected  by  the  suit  of 
other  holders  of  similar  receiver's  cer- 
tificates to  test  the  validity  thereof, 
the  former  not  being  parties  to  the 
suit  of  the  latter.  Sheffield,  etc.  Ry.  v. 
Newman,  77  Fed.  Rep.  787  (1896). 
But  the  holder  of  receiver's  certificates 
is  put  upon  inquiry  as  to  all  that  has 
been   done  in  the   litigation  in  which 


the  certificates  were  authorized,  and 
is  charged  wath  notice  of  aU  subse- 
quent proceedings  therein,  and  that 
by  final  action  of  the  court  the  valid- 
ity or  security  of  the  certificates  may 
be  prejudiciaUj'  affected ;  the  holder's 
4uty  being  to  ad\-ise  the  court  of  his 
claim  at  an  early  day.  Where  the 
certificates  were  authorized  ex  parte, 
and  the  proceeds  therefrom  were 
diverted,  and  the  certificates  were  not 
presented  for  three  years,  and  were 
presented  after  the  foreclosure  sale 
had  been  confirmed  and  the  debts  as- 
certained, the  certificates  not  being 
included,  the  com-t  excluded  the  cer- 
tificates on  the  ground  of  laches.  Mer- 
cantile Trust  Co.  V.  Kanawha,  etc.  Ry., 
58  Fed.  Rep.  6  (1893). 

^  Pusey  V.  Pennsvlvania  Paper  Mills, 
173  Fed.  Rep.  634  (1909) ;  aff'd,  185 
Fed.  Rep. 481 ;  s.  c,  190  Fed.  Rep.  113. 
Where  receiver's  certificates  are  issued 
to  pay  a  first  lien  on  bonds  which 
have  been  pledged  by  the  company 
this  does  not  make  the  second  lien 
prior  in  right  to  the  receiver's  certifi- 
cates as  to  such  bonds.  Bibber- 
White  Co.  V.  White  River,  etc.  Co., 
175  Fed.  Rep.  470  (1909). 

-  Title,  etc.  Co.  v.  California,  etc. 
Co.,  159  Cal.  484  (1911). 

'  Street  v.  Marvland  Cent.  Ry.,  59 
Fed.  Rep.  25  (1893). 

^  Fordj'ce  v.  Omaha,  etc.  R.  R.,  145 
Fed.  Rep.  544  (1906). 

*  Rochester,  etc.  Co.  v.  Oneonta,  etc. 
Ry.,  122  N.  Y.  App.  Div.  193  (1907). 
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receiver  has  been  appointed  of  both  a  lessor  and  lessee  railroad,  the  court 
may  authorize  him  to  issue  receiver's  certificates  to  pay  operating  ex- 
penses, such  certificates  to  be  a  prior  lien  on  the  property  of  both  com- 
panies, and  the  relations  between  the  parties  will  be  adjusted  later.^ 
Where  receiver's  certificates  are  issued  in  an  ancillary  suit,  the  court 
where  the  main  suit  is  pending  will  refer  the  payment  of  the  receiver's 
certificates  to  the  other  court.- 

The  extent  of  the  priority  of  receiver's  certificates  as  between  dif- 
ferent issues  and  as  related  to  other  debts  of  and  claims  against  the 
receiver  depends  upon  the  wording  of  the  certificates  themselves.^ 
Thus,  one  set  of  receiver's  certificates  may  have  priority  over  another 
set.^  Where  a  receiver's  certificate  by  its  terms  is  declared  to  be  prior 
in  right  to  any  certificates  issued  subsequently,  the  subsequent  cer- 
tificates are  bound  thereby,  even  though  they  do  not  recite  that  fact 
on  their  face.^  But  where  receiver's  certificates  are  issued  partly  to 
take  up  all  the  outstanding  bonds  and  the  remainder  are  insufficient 


1  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.,  163  Fed.  Rep.  242 
(1908);  s.  c,  190  Fed.  Rep.  618. 
Certificates  issued  by  a  receiver  of  a 
lessor  street  railway  to  make  repairs 
which  the  lessee  should  make,  cannot 
be  made  a  prior  lien  on  the  property  of 
the  lessee  on  the  ground  that  the  lessee 
was  liable  for  waste  as  against  claims 
for  material  and  supplies  furnished  the 
lessee,  which  are  prior  in  right  to  a 
claim  for  waste.  Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.,  165  Fed. 
Rep.  455  (1908).  Where  eight  power 
and  electric  light  companies  reaching 
different  places  and  bound  together 
by  one  holding  company,  all  become 
insolvent  and  pass  into  the  same  re- 
ceiver's hands,  and  one  of  them  requires 
repairs  to  preserve  the  franchises,  the 
court  may  authorize  the  receiver  to 
borrow  the  money  on  receiver's  cer- 
tificates covering  the  property  of  the 
holding  company  which  was  also  in  the 
receiver's  hands,  and  the  court  will 
deny  an  application  of  the  mortgagee 
of  the  particular  company  requiring  the 
money  to  foreclose  the  mortgage,  inas- 
much as  it  is  important  that  the 
properties  be  kept  together.  Gay  v. 
Hudson,  etc.  Co.,  166  Fed.  Rep.  771 
(1909). 

2  Doe  V.  Northwestern,  etc.  Co.,  78 
Fed.  Rep.  62  (1896).  The  court  in 
which   ancillary   proceedings   are   had 


may  enforce  the  certificates,  although 
they  were  issued  in  the  main  action. 
Mercantile  Trust  Co.  v.  Kanawha,  etc. 
Ry.,  50  Fed.  Rep.  874  (1892). 

'  See  §  875,  supra. 

*  In  the  case  Farmers',  etc.  Co.  v, 
Stuttgart,  etc.  R.  R.,  106  Fed.  Rep. 
565  (1901);  aff'd,  115  Fed.  Rep.  879, 
where  one  series  of  receiver's  certifi- 
cates was  for  money  loaned  to  the 
receiver  to  repair  the  road,  and  an- 
other series  was  issued  to  pay  for  sup- 
plies which  had  been  adjudged  to  be 
prior  in  right  to  the  mortgage,  the 
court  held  that  the  former  series  had 
priority  over  the  second,  the  assets 
being  insufficient  to  pay  both  series. 
Receiver's  certificates  issued  to  pay  an 
indebtedness  incurred  by  the  receiver 
in  operating  the  property  have  pri- 
ority over  receiver's  certificates  issued 
to  pay  preferred  debts  of  the  company 
itself,  inasmuch  as  the  former  are 
debts  incurred  by  the  court,  and  the 
latter  are  debts  incurred  by  the  com- 
pany. Bank  of  Commerce  v.  Central, 
etc.  Co.,  115  Fed.  Rep.  878  (1902). 
The  holders  of  receiver's  certificates 
may  of  course  agree  among  them- 
selves for  priority  of  a  part  of  the 
certificates  over  others.  Fletcher  v. 
Waring,  137  Ind.  159  (1894). 

5  Nisbet  V.  Great,  etc.  Co.,  41  Wash. 
107  (1905). 
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to  complete  the  road,  such  certificates  being  a  first  Hen  upon  the  prop- 
erty, the  court  cannot  subsequently  authorize  a  further  issue  of  receiver's 
certificates  which  shall  be  prior  in  lien  and  right  to  the  certificates  first 
issued.^  Ordinarily  receiver's  certificates  and  receiver's  debts  stand 
alike  in  distribution,  without  preference  of  one  over  the  other,  the  only 
preference  being  for  taxes.-  But  receiver's  certificates  which,  by  their 
terms,  are  a  first  lien  on  the  property,  are  prior  in  right  to  subsequent 
debts  incurred  by  the  receiver.^  Sometimes  the  certificates  are  sub- 
ordinate to  other  claims  against  the  receiver.^  A  receiver's  costs  and 
expenses  must  be  paid  prior  to  receiver's  certificates.^ 

Receiver's  certificates  issued  under  the  order  of  the  court  by  a  re- 
ceiver of  a  hotel,  improvement  company,  or  mining  company  have 
been  declared  illegal.^ 


'  Bibber- White  Co.  v.  White  River, 
etc.  R.  R.,  115  Fed.  Rep.  786  (1902). 

2  First  Nat.  Bank  v.  Ev.'ing,  103  Fed. 
Rep.  168  (1900) ;  Lewis  v.  Linden,  etc. 
Co.,  183  Pa.  St.  248  (1897).  Re- 
ceiver's certificates  have  priority  over 
debts  due  to  stockholders.  Boyee  v. 
Southern  Nat.  Bank,  203  Fed.^  Rep. 
698  (1913).  Where  only  a  part  of 
authorized  receiver's  certificates  are 
issued,  the  general  debts  of  the  Re- 
ceiver up  to  the  amount  of  the  author- 
ized issue  of  certificates  may  participate 
equally  with  those  certificates  which 
were  actually  issued.  Re  Restein,  162 
Fed.  Rep.  986  (1908). 

'  Kampmann  v.  Sullivan,  26  Tex. 
Civ.  App.  308  (1901). 

*  See  §  875,  supra.  Receiver's  cer- 
tificates are  subject  to  the  admin- 
istration expenses  of  the  receivership 
including  taxes.  Such  receiver's  certifi- 
cates have  precedence  over  mechanic's 
liens.  Pusey  v.  Pennsylvania  Paper 
Mills,  173  Fed.  Rep.  634  (1909) ;  aflf'd, 
185  Fed.  Rep.  481.  Receiver's  certifi- 
cates may  be  subordinate  to  a  statu- 
tory lien  of  a  connecting  railroad  for 
traific  balances  due  on  an  interchange 
in  business.  International,  etc.  R.  R.  v. 
Coolidge,  26  Tex.  Civ.  App.  595  (1901). 
A  receiver's  certificate  generally  ranks 
the  same  as  his  other  liabilities  but 
may  be  worded  so  as  to  be  second  to 
other  liabilities  of  the  receiver.  St. 
Louis,  etc.  Co.  v.  Texas,  etc.  Ry.,  126 
S.  W.  Rep.  296  (Texas,  1910).  An 
agreement  of  a  receiver  to  turn  over 
to  a  bank  what  he  collects  on  notes 


held  by  the  bank  and  indorsed  by  the 
receiver  has  priority  over  receiver's 
certificates,  even  though  the  bank 
took  the  receiver's  certificates  when  it 
delivered  back  the  notes  to  the  re- 
ceiver. State  Bank  v.  Domestic,  etc. 
Co.,  99  Va.  411  (1901).  A  claim  for 
personal  injuries  happening  during 
the  receivership  vciay  be  chargeable 
upon  the  corpus  of  the  estate,  and 
where  the  receiver's  certificates  are  by 
their  terms  to  be  paid  after  the  oper- 
ating expenses  are  paid,  such  a  claim 
for  damages  is  to  be  paid  before  the 
receiver's  certificates  are  paid.  Ander- 
son V.  Condiet,  93  Fed.  Rep.  349 
(1899). 

*  Enghsh,  etc.  Co.  v.  Glasdir,  etc. 
Mines,  Ltd.,  [1906]  1  Ch.  365. 

^  A  court  has  no  authority  to  author- 
ize the  receivers  of  an  iron  company  to 
issue  receiver's  certificates  unless  the 
bondholders  consent,  and  hence  such 
receiver's  [certificates  rank  the  same 
as  debts  for  material  purchased  by  the 
receiver,  the  proceeds  of  the  certificates 
haAing  been  used  for  that  purpose. 
Re  Cornell  Co.,  201  Fed.  Rep.  381 
(1912).  Receiver's  certificates  of  a 
mining  company  have  no  precedence 
over  the  mortgage  indebtedness, 
neither  the  trustee  of  the  mortgage 
nor  the  bonilholders  being  parties 
when  they  were  issued,  nor  assenting 
thereto.  Nowell  v.  International 
Trust  Co.,  169  Fed.  Rep.  497  (1909). 
Certificates  issued  by  the  receiver  of  a 
lumber  company  are  not  prior  in  right 
to    the    mortgage,     especially    where 
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Receiver's   certificates   are   transferable,    but    not   negotiable,   even 
though  payable  to  bearer.     A  bona  fide  purchaser  stands  in  no  better 


neither  the  mortgagee  nor  the  bond- 
holders were  parties,  and  the  better- 
ments made  from  the  proceeds  of  the 
certificates  were  covered  by  the  after- 
acquired  property  clause  of  the  mort- 
gage. Union  T.  Co.  v.  Southern,  etc. 
Co.,  166  Fed.  Rep.  193  (1908).  A 
receiver  of  a  manufacturing  corpora- 
tion cannot  be  authorized  to  issue  re- 
ceiver's certificates  except  to  preserve 
the  property  and  sell  it,  and  continue 
the  business  pending  such  sale,  in- 
cluding paying  insurance  and  interest 
and  installments  on  prior  mortgages. 
Such  receiver's  certificates  are  not  a 
lien  on  land  outside  of  the  jurisdic- 
tion unless  a  court  in  that  jurisdiction 
has  so  ordered.  Lockport  Felt  Co. 
V.  United  Box,  etc.  Co.  74  N.  J.  Eq. 
686  (1908).  Certificates  issued  by 
receivers  of  a  manufacturing  corpora- 
tion by  unanimous  consent  of  the  cred- 
itors were  sustained  in  Lazear  v.  Ohio, 
etc.  Co.,  65  W.  Va.  105  (1909).  Re- 
ceiver's certificates  may  be  payable 
out  of  the  receiver's  net  earnings  in 
priority  to  payment  of  the  deficiency 
judgment  of  the  mortgage  bonds. 
American  Trust  Co.  v.  Metropolitan 
S.  S.  Co.,  190  Fed.  Rep.  113  (1911). 
Receiver's  certificates  issued  by  a  re- 
ceiver in  bankruptcy  have  no  priority 
over  mortgage  bonds  of  a  private  cor- 
poration. Re  Clark,  etc.  Co.  173 
Fed.  Rep.  658  (1909).  Fidelity,  etc. 
Co.  V.  Roanoke,  etc.  Co.,  68  Fed.  Rep. 
623  (1895).  A  receiver  of  a  mining 
company  cannot  be  authorized  by  the 
court  to  borrow  money  and  issue  re- 
ceiver's certificates  to  carry  on  the 
business,  except  Avith  the  consent  of 
the  creditors  who  will  be  affected. 
International  T.  Co.  v.  Decker  Bros., 
152  Fed.  Rep.  78  (1907).  Receiver's 
certificates  of  a  sugar  company  issued 
by  a  receiver  appointed  at  the  instance 
of  a  stockholder,  neither  the  trustee 
of  the  mortgage  nor  any  bondholder 
being  a  party  to  the  suit,  are  not  prior 
to  the  mortgage,  they  having  been 
issued  for  expenses.  Smiley  v.  Sioux, 
etc.  Co.,  71  Neb.  581  (1904).  Re- 
ceiver's certificates  may  be  issued  to 
preserve  a  hotel  property,  pending  an 


appeal  from  an  order  refusing  to  eon- 
firm  a  sale  by  the  receiver.  Porch  v. 
Agnew  Co.,  57  Atl.  Rep.  546  (N.  J. 
1904).  Debts  incurred  by  a  state 
receiver  of  a  brewing  company  will 
not  be  allowed  in  preference  to  the 
mortgage  bonds  in  a  bankruptcy  court 
which  has  taken  charge  of  the  property. 
Re  Benwood  Brewing  Co.,  202  Fed. 
Rep.  326  (1913).  Receiver's  certifi- 
cates to  preserve  a  lumber  company's 
property  were  sustained  in  Buell  v. 
Kanawah,  etc.  Corporation,  201  Fed. 
Rep.  762  (1912).  Receiver's  certifi- 
cates issued  for  past  indebtedness  of  a 
lumber  company  have  no  priority  over 
mortgage  bonds,  especially  where 
neither  the  trustee  nor  the  bondholders 
were  parties  to  the  suit.  Bernard  v. 
Union  T.  Co.,  159  Fed.  Rep.  620  (1908). 
Receiver's  certificates  may  be  issued  to 
pay  taxes,  but  not  to  continue  the 
business,  etc.,  of  an  irrigation  com- 
pany. Hanna  v.  State  Trust  Co.,  70 
Fed.  Rep.  2  (1895).  A  receiver  of  au 
irrigation  company  cannot  be  author- 
ized to  borrow  money  to  reconstruct 
and  extend  the  works,  even  though  the 
public  service  commission  of  the  state 
applies  to  have  that  done.  Farmers' 
L.  &  T.  Co.  V.  Burbank.  etc.  Co.,  196 
Fed.  Rep.  539  (1912).  Receiver's  cer- 
tificates issued  by  the  receiver  of  a 
private  car  manufacturing  company, 
and  without  notice  to  the  bondholders, 
and  to  pay  old  debts  of  the  company, 
are  not  good.  Laughlin  v.  U.  S.  Roll- 
ing Stock  Co.,  64  Fed.  Rep.  25  (1894). 
Receiver's  certificates,  issued  by  the 
receiver  of  a  merely  private  corpora- 
tion, are  not  a  charge  upon  the  assets 
of  the  corporation  in  preference  to 
existing  liens,  as  against  lienors  who 
have  not  consented  to  their  issue. 
Doe  V.  Northwestern,  etc.  Co.,  78  Fed. 
Rep.  62  (1896).  Where  there  are  liens 
ahead  of  mortgage  bonds  issued  by 
an  iron  company,  the  court  will  not 
authorize  the  issue  of  receiver's  cer- 
tificates to  pay  the  interest  on  the 
bonds  for  the  purpose  of  avoiding 
foreclosure.  Newton  v.  Eagle,  etc.  Co., 
76  Fed.  Rep.  418  (1896).  Where  a 
West  Virginia  corporation  is  building 
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position  than  the  original  party  who  took  them.^    A  receiver's  certifi- 
cate, however,  may  be  assigned,  and  a  new  certificate  demanded  of  the 


a  hotel  in  Maryland  and  there  are 
lien  claimants  in  Maryland,  the  Uni- 
ted States  court  in  West  Virginia  has 
no  power  to  issue  receiver's  certifi- 
cates to  finish  the  hotel,  such  lien 
claimants  being  necessary  parties  and 
of  the  same  state  as  the  complainant. 
Baltimore,  etc.  Assoc,  v.  Alderson,  90 
Fed.  Rep.  142  (1898).  Receiver's  cer- 
tificates prior  in  right  to  the  mort- 
gage cannot  be  issued  in  a  suit  to 
foreclose  a  mortgage  on  the  property 
of  a  land  company.  Lamar,  etc.  Co. 
V.  Belknap,  etc.  Bank,  28  Colo.  344 
(1901).  Bondholders  are  not  estopped 
by  the  action  of  the  trustee  in  con- 
senting to  the  issue  of  receiver's  cer- 
tificates where  the  corporation  which 
gave  the  mortgage  was  a  land  com- 
pany. Belknap,  etc.  Bank  v.  Lamar, 
etc.  Co.,  28  Colo.  326  (1901).  The 
court  has  no  power  to  authorize  a 
receiver  of  a  coal  company  appointed 
at  the  instance  of  a  simple-contract 
creditor  to  issue  receiver's  certificates 
prior  in  lien  to  an  existing  mortgage, 
as  against  the  protest  of  the  trustee 
of  the  mortgage,  the  proceeds  to  be 
used  to  continue  the  business.  Inter- 
national T.  Co.  V.  United,  etc.  Co.,  27 
Colo.  246  (1900).  A  court  of  equity 
may  authorize  the  receiver  of  water- 
works to  incur  debts  which  shall  be 
prior  in  right  to  a  preexisting  mort- 
gage. Ellis  V.  Vernon,  etc.  Co.,  4  Tex. 
Civ.  App.  66  (1893).  Receiver's  cer- 
tificates issued  by  the  receivers  of  an 
insolvent  hotel  company,  in  a  suit 
brought  by  a  stockholder  for  a  wind- 
ing up  of  the  business,  do  not  take 
preference  over  the  mortgage  bond- 
holders, the  trustee  of  the  mortgage 
not  being  a  party  to  the  suit.  The 
certificates  were  issued  by  order  of 
the  lower  court,  and  were  declared  to 
be  a  first  lien,  but  the  court  of  appeals 
declared  them  to  be  subject  to  the 
mortgage.  They  were  issued  to  com- 
plete the  hotel.  Labor  debts  have  no 
preference  over  the  mortgage.  Raht 
V.  Attrill,  106  N.  Y.  423  (1887).  The 
court  cannot  authorize  the  receiver  of 
a  coal  company  to  issue  receiver's  cer- 
tificates in  order  to  operate  the  mines. 


where  some  of  the  bondholders  object. 
Farmers'  L.  &  T.  Co.  v.  Grape,  etc.  Co., 
50  Fed.  Rep.  481  (1892).  See  also 
§  801,  supra. 

*  A  receiver's  certificate  is  not  nego- 
tiable even  though  it  purports  so  to 
be  on  its  face.  Bernard  v.  Union  T. 
Co.,  159  Fed.  Rep.  620  (1908).  A 
purchaser  of  a  receiver's  certificate 
issued  without  authority  is  not  pro- 
tected, and  he  will  be  regarded  as 
making  an  unsecured  advance  to  the 
receiver,  and  hence  is  entitled  to  no 
priority  over  the  bondholders.  Knick- 
erbocker T.  Co.  V.  Oneonta,  etc.  Ry., 
138  N.  Y.  App.  Div.  687  (1910) ;  aff'd, 
201  N.  Y.  379.  A  purchaser  of  re- 
ceiver's certificates  is  bound  to  take 
notice  of  the  provisions  of  the  order 
authorizing  them.  St.  Louis,  etc.  Co. 
V.  Texas,  etc.  Ry.,  126  S.  W.  Rep.  296 
(Texas,  1910).  In  Stanton  v.  Alabama, 
etc.  R.  R.,  2  Woods,  506  (1875) ;  s.  c, 
22  Fed.  Cas.  1065,  the  order  appoint- 
ing the  receivers  directed  them  to 
complete  and  put  the  road  in  repair  and 
equip  it,  and  the  same  order  authorized 
them  to  issue  $1,200,000  of  receiver's 
certificates  for  that  purpose,  bearing 
eight  per  cent,  interest  and  disposable 
at  ninety  cents  on  the  dollar,  the  cer- 
tificates to  be  a  first  lien  on  the  prop- 
erty. The  receivers  issued  them  in 
pledge  at  less  than  ninety  cents  on 
the  dollar  and  misappropriated  the 
money  received  for  them.  The  court 
held  that  they  were  not  negotiable, 
but  that  they  were  enforceable  to  the 
extent  that  the  money  actually  paid 
for  them  would  buy  them  at  ninety 
cents  on  the  dollar,  the  purchaser  not 
being  bound  to  see  that  the  receiver 
properly  applied  the  money.  Where  a 
receiver's  certificate  is  issued  to  a 
party  for  no  consideration  whatever, 
neither  he  nor  a  bona  fide  purchaser 
from  him  can  enforce  it,  although  the 
court  had  authorized  the  receiver  to 
issue  certificates.  Turner  v.  Peoria, 
etc.  R.  R.,  95  111.  134  (1880).  Re- 
ceiver's certificates  are  not  negotiable, 
inasmuch  as  thej^  lack  nearly  every 
essential  quality  of  negotiable  paper; 
they  are  not  payable  unconditionally. 
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receiver  in  exchange,  and  while  the  certificate  is  non-negotiable,  yet 
if  the  holder  signs  it  in  blank,  and  gives  it  to  brokers  to  sell,  a  bona  fide 


and  are  payable  only  from  the  fund 
and  in  case  the  fund  of  the  receivers 
therefor  is  sufficient.  The  fact  that 
the  certificates  are  payable  to  bearer 
does  not  change  the  rule.  Turner  v. 
Peoria,  etc.  R.  R.,  95  111.  134  (1880). 
Receiver's  certificates  in  excess  of  the 
amount  authorized  by  the  court  are 
void,  but,  if  the  money  received  there- 
for was  used  to  pay  interest  coupons, 
the  holder  of  the  certificates  is  subro- 
gated to  an  interest  in  such  coupons 
and  may  enforce  them.  Newbold  v. 
Peoria,  etc.  R.  R.,  5  Bradw.  (111.)  367 
(1879).  Where  receiver's  certificates 
are  sold  at  a  discount  on  fraudulent 
representations  made  to  the  court,  the 
court  may  cancel  the  certificates  to 
the  amount  of  the  discount.  Belknap, 
etc.  Bank  v.  Lamar,  etc.  Co.,  28  Colo. 
326  (1901).  Where  a  receiver  is  au- 
thorized to  issue  certificates  of  in- 
debtedness for  "money  borrowed,  ma- 
terial furnished,  labor  performed,  or 
on  account  of  contracts  made  by  him 
on  account  of  the  construction  of  the 
road,"  in  order  to  construct,  complete, 
and  equip  the  road,  certificates  issued 
for  material  before  it  is  furnished 
cannot  be  enforced,  where  such  mate- 
rial is  not  furnished  afterwards.  A 
transferee  of  the  certificates  cannot 
enforce  ttem.  They  are  not  negoti- 
able, since  they  refer  to  the  order  au- 
thorizing them.  Bank  of  Montreal  v. 
Chicago,  etc.  R.  R.,  48  Iowa,  518 
(1878).  A  receiver's  certificate  is  not 
negotiable,  and  a  purchaser  of  it  can- 
not collect  if  the  original  holder 
thereof  never  paid  for  it  the  sum  he 
agreed  to  pay.  Union  Trust  Co.  v. 
Chicago,  etc.  R.  R.,  7  Fed.  Rep.  513 
(1881).  Although  receiver's  certifi- 
cates recite  that  they  are  a  first  lien 
on  the  property  and  were  issued  under 
the  authorization  of  the  court,  j'^et,  if 
the  court  subsequently  refuses  to  en- 
force them,  a  pui-chaser  cannot  hold 
the  receiver  liable  for  f?lse  and  fraud- 
ulent representations.  Bank  of  Mon- 
treal V.  Thayer,  7  Fed.  Rep.  622  (1881). 
Receivers  who  wilfuUy  and  corruptly 
exceed  their  powers  are  liable  for  the 
actual  damages  sustained  by  reason 


of  their  misconduct,  but  for  nothing 
more.  Even  though  they  have  issued 
receiver's  certificates  at  a  greater  dis- 
count than  authorized  by  the  court, 
yet,  inasmuch  as  the  court  will  not 
enforce  such  certificates  at  the  exces- 
sive rate  of  discount,  the  receivers 
will  not  be  held  personally  Uable. 
Stanton  v.  Alabama,  etc.  R.  R.,  2 
Woods,  506  (1875) ;  s.  c,  22  Fed.  Cas. 
1065.  A  receiver's  certificate  is  not 
entitled  to  payment  where  the  debt 
for  which  it  was  issued  was  not  en- 
titled to  payment.  Fidelity  Ins. 
etc.  Co.  V.  Shenandoah,  etc.  Co.,  42 
Fed.  Rep.  372  (1889).  Receiver's  cer- 
tificates are  transferable,  but  not  ne- 
gotiable. If  they  are  issued  for  pur- 
poses other  than  those  specified  in  the 
order  authorizing  them,  they  are  not 
enfoi;ceable.  Stanton  v.  Alabama,  etc. 
R.  R.,  31  Fed.  Rep.  585  (1887).  Re- 
ceiver's certificates  are  not  negotiable, 
and  if  they  are  issued  below  par  with- 
out the  authority  of  the  court  the 
holder  or  purchaser  can  enforce  them 
only  to  the  extent  of  the  money  for 
which  they  were  issued.  Central  Nat. 
Bank  v.  Hazard,  30  Fed.  Rep.  484 
(1887).  Receiver's  certificates  sold  at 
ninety  cents  on  the  dollar  are  a  lien 
on  the  property  to  that  extent  where 
the  property  was  sold  subject  to  liens. 
Swann  v.  Clark,  110  U.  S.  602  (1884). 
Interest  on  the  receiver's  certificates 
was  refused  in  Calhoun  v.  St.  Louis, 
etc.  R.  R.,  9  Biss.  330  (1880).  In 
Farmers'  L.  &  T.  Co.  v.  Kansas  City, 
etc.  R.  R.,  53  Fed.  Rep.  182,  191 
(1892),  the  court  said  in  regard  to 
receiver's  certificates:  "In  compliance 
with  the  order  of  the  court,  the  cred- 
itors have  presented  their  claims,  and 
they  have  been  allowed,  and  proper 
certificates  of  indebtedness  issued, 
which  have  in  most  cases  been  as- 
signed to  persons  who  purchased  them 
in  good  faith,  reljdng  upon  the  order 
of  the  court.  The  creditors  and  the 
public  had  a  right  to  rely  upon  the 
court's  order."  The  purchaser  of  re- 
ceiver's certificates  may  enforce  them, 
although  the  receiver'  has  misappro- 
priated the  money.     Mercantile  Trust 
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purchaser  is  protected.^  A  holder  of  receiver's  certificates  cannot  be 
compelled  to  take  bonds  in  the  reorganized  corporation  in  payment 
if  he  has  not  agreed  to  do  so.-  A  receiver,  if  authorized  by  the  court, 
may  pledge  corporate  bonds  as  collateral  to  certificates,  but  the  pledgee 
is  not  protected  as  against  equities.^  Receiver's  certificates  are  some- 
times issued  in  payment  of  past-due  interest,'*  but,  as  already  stated, 
a  strong  case  is  required  to  justify  this.-^  Receiver's  certificates  cannot 
be  issued  in  a  sequestration  proceeding  to  pay  interest  on  the  bonds, 
but  can  only  be  issued  to  preserve  the  property  as  a  going  concern  pend- 
ing litigation.^ 

Although  a  bill  in  equity  filed  in  the  United  States  court  turns  out 
to  have  been  collusive,  so  that  the  court  had  no  jurisdiction,  yet,  where 
receiver's  certificates  have  been  issued  under  order  of  the  court,  the  court 
will  protect  the  receiver's  certificates  by  ordering  the  sale  of  enough 
property  to  pay  them,  and  the  court  may  also  retain  jurisdiction  of 
intervening  petitions.^  A  claim  for  a  right  of  way  may  have  priority 
over  receiver's  certificates.^ 


Co.  V.  Kanawha,  etc.  Ry.,  50  Fed.  Rep. 
874  (1892).  A  form  of  receiver's  cer- 
tificates, and  of  the  order  appointing 
the  receivers  and  authorizing  the  is- 
sue, is  given  in  full  in  Kennedy  v. 
St.  Paul,  etc.  R.  R.,  2  Dill.  454  (1873) ; 
s.  c,  14  Fed.  Cas.  323.  Another  form 
is  given  in  Bank  of  Montreal  v.  Chi- 
cago, etc.  R.  R.,  48  Iowa,  520  (1878). 
Persons  loaning  money  to  the  receiver 
on  his  certificates  are  not  bound  to 
see  that  he  properly  applies  the  pro- 
ceeds. Union  Trust  Co.  v.  lUinois 
Mid.  Rv.,  117  U.  S.  434  (1886). 

1  McCarthy  v.  Crawford,  238  111. 
38  (1908). 

2  Shepard  r.  New  Jersey,  etc.  Co., 
73  N.  J.  Eq.  578  (1907). 

'  Roberts  v.  Hughes  Co.,  83  Atl. 
Rep.  807  (Vt.  1912). 

■•  Where  the  holders  of  prior  mort- 
gage bonds,  di^^sional  mortgage  bonds, 
past  due,  are  billing  to  extend  the 
time  of  pajonent  thereof  for  ten 
years,  if  receiver's  certificates  for 
semi-annual  interest  are  given  them, 
in  order  to  save  the  trouble  of  sending 
in  the  bonds  every  sLx  months  to  col- 
lect the  interest,  the  court  will  allow 
the  issue,  even  against  the  wishes  of 
the   trustee   of   such   divisional   mort- 


gages. Skiddy  v.  Atlantic,  etc.  R.  R., 
3  Hughes,  320,  341  (1877) ;  s.  c,  22 
Fed.  Cas.  274.     See  also  §  872,  supra. 

^  See  note  1,  p.  3376,  supra. 

^  Townsend  v.  Oneonta,  etc.  R.  R., 
88  N.  Y.  App.  Div.  208  (1903). 

^  Electrical,  etc.  Co.  v.  Put-in-Bay, 
etc.  Ry.,  84  Fed.  Rep.  740  (1898). 
Where  a  federal  court  authorizes  the 
issue  of  receiver's  certificates,  and  it 
is  afterwards  decided  that  the  court 
had  no  jurisdiction  of  the  case,  a  state 
court  which  then  takes  possession  of 
the  property  need  not  recognize  such 
certificates.  Crosby  v.  Morristown,  etc. 
R.  R.,  42  S.  W.  Rep.  507  (Tenn.  1897). 
Receiver's  certificates  may  be  valid  as 
against  a  mortgagee  who  is  a  party 
to  litigation,  even  though  the  court 
finally  decides  that  it  had  no  jurisdic- 
tion in  that  case.  Illinois,  etc.  Bank 
V.  Pacific  Ry.,  115  Cal.  285  (1896). 
Receiver's  certificates  are  not  invali- 
dated by  the  fact  that  a  demurrer 
would  have  been  good  as  against  the 
bill  in  equity  under  which  the  re- 
ceiver was  appointed.  Farmers',  etc. 
Co.  V.  Centralia,  etc.  Co.,  96  Fed.  Rep. 
636  (1899).  Although  the  bonds  are 
held  to  be  invalid,  yet  the  foreclosure 
suit  being  started,  and  receiver's  cer- 


See  §  856,  supra. 
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D.     LIABILITY,    COMPENSATION,    ACCOUNTS,    AND    DISCHARGE    OF    RECEIVERS. 

'  §  878.  A  receiver  is  not  personally  liable  or  responsible  for  any 
debts  legally  incurred  or  contracts  legally  made  or  damages  done  by 
him  as  receiver,  or  by  his  subordinates  and  employees  —  He  is  liable 
for  personal  misconduct  or  neglect.  —  These  are  well-established  rules. 
Were  they  not  so  it  would  be  impossible  to  induce  a  responsible  person 
to  act  as  receiver.  It  often  happens  that  some  of  the  receiver's  debts 
or  liabilities  are  never  paid,  the  assets  or  income  being  insufficient  for 
that  purpose.  A  receiver  is  not  liable  personally  on  debts,  contracts, 
and  liabilities  incurred  by  him  as  receiver.^     A  few  cases  hold  to  the 


tifieates  being  out,  and  all  the  prop- 
erty in  the  receiver's  hands,  the  court 
will  sell  and  administer  the  property, 
all  parties  consenting.     The  phrase  all 
property    "intended   to   be   used,"   in 
the  mortgage,  covers  material  for  con- 
struction, such  as  rails,  etc.       If  the 
receiver    has    notes    belonging    to    the 
company    the    coiu-t    will    administer 
them  also.     Farmers'   L.  &  T.  Co.  v. 
San  Diego  St.  Car  Co.,  49  Fed.  Rep. 
188    (1892).     Even   though  a  suit   in 
which  a  receiver  of  a  railroad  is  ap- 
pointed   is    finally    dismissed    on    the 
ground  that  the  court  had  no  juris- 
diction,   yet,    if   receiver's   certificates 
for  the  completion  of  the  road  are  is- 
sued, with  the  consent  of  the  directors 
of   the  railroad,   it   is   liable   therefor. 
Denison,  etc.  Ry.  v.  Ranney,  etc.  Co., 
53  S.  W.  Rep.  496  (Indian  Ter.  1899). 
1  "Actions  against  the  receiver  are 
in   law   actions   against    the   receiver- 
ship, or  the  funds  in  the  hands  of  the 
receiver,    and    his    contracts,    misfeas- 
ances,  negligences,   and  liabilities  are 
official    and    not    personal,  and-  judg- 
ments against  him  as  receiver  are  pay- 
able only  from  the  funds  in  his  hands." 
Texas,  etc.  Ry.  v.  Cox,  145  U.  S.  593 
(1892) ;     NcNulta    v.    Lochridge,    141 
U.  S.  327   (1891).     A  receiver  is  not 
personally  liable  in  damages  to  a  stock- 
holder   for    delay    in    performing    his 
duty,    there    being    no    personal    mis- 
conduct.    Knowles  v.    Scott,    L.    R., 
11891]   1   Ch.  717.     A  receiver  is  not 
personally  liable  to  his  corporation  for 
making    contracts    which    the    court 
expressly    authorized.     Missouri,    etc. 
Ry.  V.  Edison,  198  Fed.  Rep.  819  (1912). 
A    receiver    is    not    personally    liable. 


John,  etc.  Co.  v.  Ingalls,  60  Fla.  116 
(1910).  A  receiver  "is  under  no  per- 
sonal liability  to  respond  except  for 
his  own  personal  neglect."  Daven- 
port V.  Alabama,  etc.  R.  R.,  2  Woods, 
519  (1875) ;  s.  c,  7  Fed.  Cas.  8.  A 
receiver  in  sequestration  proceedings 
cannot  be  authorized  by  the  court  to 
take  a  fund  which  by  contract  had 
been  placed  by  the  company  in  a 
trustee's  hands  for  a  specific  purpose, 
but  where  the  receiver  has  paid  out 
the  money  by  order  of  the  court  he  will 
not  be  held  personally  liable  to  pay  it 
back,  even  if  the  court  revokes  its 
former  order.  Re  Home  Assoc,  129 
N.  Y.  288  (1891).  The  receiver  is  not 
personally  liable  on  an  agreement  made 
pending  a  suit  by  a  claimant,  that  in 
case  such  suit  was  successful  the  claim- 
ant should  be  paid  in  a  manner  set  forth 
in  the  agreement.  Vilas  v.  Page,  106 
N.  Y.  439  (1887).  A  judgment  for 
taxes  should  be  against  the  receivers  as 
receivers  and  not  against  them  per- 
sonally. Commonwealth  v.  Runk,  26 
Pa.  St.  235  (1856).  The  receiver  is  not 
liable  personally.  Hopkins  v.  Connel, 
2  Tenn.  Ch.  323  (1875). 

"No  receiver  could  be  made  individ- 
ually liable  in  a  personal  action  upon 
a  contract  made  in  his  ofificial  capacity 
or  for  torts  committed  by  his  subor- 
dinates. If  receivers  could  be  exposed 
to  such  individual  responsibility,  no 
prudent  man  would  accept  such  trusts 
in  cases  where  vast  numbers  of  sub- 
ordinates must  needs  be  employed,  ex- 
posing him  to  the  hazard  of  ruinous 
liabilities  for  their  misconduct." 
Farmers'  L.  &  T.  Co.  v.  Central  R.  R., 
7  Fed.  Rep.  537  (1881).     A  judgment 


3418 


RECEIVERS. 


[§  878. 


contrary/  but  the  settled  rule  is  that  the  receiver,  being  only  an  agent 


against  a  receiver  must  be  against  him 
as  receiver  and  not  personally,  and 
must  be  made  payable  out  of  funds 
held  by  him  in  that  capacity.  Wood- 
ruff V.  Jewett,  37  Hun,  205  (1885). 
Compare  Woodruff  v.  Jewett,  115  N.  Y. 
267  (1889).  A  receiver  is  not  person- 
ally liable  for  an  accident  on  the 
railroad  where  he  was  not  personally 
negligent  in  employing  the  operating 
force.  Cardot  v.  Barney,  63  N.  Y.  281 
(1875).  Even  though  money  earned 
before  the  appointment  of  a  receiver 
does  not  belong  to  the  receiver,  yet,  if 
he  collects  it  and  distributes  it  among 
the  bondholders  in  accordance  with 
the  orders  of  the  court,  the  general 
creditors  cannot  hold  him  personally 
liable  for  so  doing.  The  remedy  is  by 
motion  or  appeal  and  not  by  a  col- 
lateral action.  Piatt  v.  New  York,  etc. 
Ry.,  170  N.  Y.  451  (1902).  Where  a 
receiver  is  authorized  to  carry  on  and 
continue  the  business,  he  is  not  per- 
sonally liable  for  purchases  which  he 
makes  as  receiver.  Olpherts  v.  Smith, 
54  N.  Y.  App.  Div.  514  (1900).  A 
receiver  is  not  personally  liable  for 
conversion  of  property  which  he  takes 
from  third  persons  under  an  order  of 
court.  Fallon  v.  Egberts,  etc.  Co.,  56 
N.  Y.  App.  Div.  585  (1900) ;  aff'd,  173 
N.  Y.  593.  A  receiver  cannot  be  held 
personally  liable  for  injuries  to  a  passen- 
ger carried  on  the  railroad,  the  receiver 
not  being  personally  negligent.  He 
may  apply  to  the  court  to  enjoin  the 
action.  The  suit  should  be  against  him 
as  receiver  and  leave  obtained  to  sue 
him.  Camp  v.  Barney,  4  Hun,  373 
(1875).  A  receiver  is  not  liable  per- 
sonally for  acts  done  under  order  of  the 
court.  Schmidt  r.  Gayner,  59  Minn. 
303  (1895);  Remington,  etc.  Co.  v. 
Watson,  49  La.  Ann.  1296  (1897).  A 
receiver  is  not  personally  liable  for 
taxes.  State  v.  Red  River,  etc.  Co., 
69  Minn.  131  (1897).  The  receivers 
are  liable  as  receivers  onlv.  Davis 
V.  Duncan,  19  Fed.  Rep.  477  (1884)  ; 
Murphy  v.  Holbrook,  20  Ohio  St.  137 
(1870)  ;  Thompson  v.  Scott,  4  Dill. 
.508  (1876)  ;  s.  c,  23  Fed.  Cas.  1088. 
The  receiver  is  not  personally  liable  on 
contracts  for  supplies  which  he  makes 


as  receiver.  Vanderbilt  v.  Central 
R.  R.,  43  N.  J.  Eq.  669  (1887).  The 
receiver  is  not  liable  personally.  Be- 
ing liable  as  receiver  only,  the  court 
of  chancery  which  appointed  may  re- 
fuse to  allow  him  to  be  sued.  Ken- 
nedy V.  Indianapolis,  etc.  R.  R.,  3  Fed. 
Rep.  97  (1880).  In  Davis  v.  Duncan, 
19  Fed.  Rep.  477  (1884),  the  court 
said:  "A  receiver,  as  such,  upon  prin- 
ciple and  authority  is  not  personally 
liable  for  the  torts  of  his  employees. 
Were  he  so  liable  few  men  would  take 
the  responsibility  of  such  a  trust ;  it 
is  only  when  he  himself  commits  the 
wrong  that  he  is  held  personally  lia- 
ble. The  proceedings  against  him  as 
receiver  for  the  wrongs  of  his  em- 
ployees is  in  the  nature  of  a  proceed- 
ing 171  rem,  and  renders  the  property 
in  his  hands,  as  such,  liable  for  com- 
pensation for  such  injuries."  The 
complaint  may  be  amended  so  as  to 
be  against  the  receivers  "as"  receivers. 
Eddy  v.  Powell,  49  Fed.  Rep.  814 
(1892).  A  receiver  is  not  personally 
liable  for  selling  receiver's  certificates 
at  a  less  price  than  that  authorized 
by  the  court,  where  the  court  refuses 
to  enforce  the  certificates  for  anything 
more  than  the  price  at  which  the 
court  authorized  their  issue.  Stanton 
V.  Alabama,  etc.  R.  R.,  2  Woods,  506 
(1875) ;  s.  c,  22  Fed.  Cas.  1065.  The 
receiver  is  not  personally  liable.  Little 
V.  Dusenberry,  46  N.  J.  L.  614,  638 
(1884).  The  pledgee  of  stock  cannot 
claim  title  to  it  on  the  ground  that 
the  pledgor  was  a  receiver  and  pur- 
chased'the  stock  at  a  receiver's  sale. 
Groeltz  v.  Cole,  128  Iowa,  340  (1905). 
^  A  receiver  has  power  to  incur  ex- 
penses and  charges  for  the  preserva- 
tion and  use  of  property  which  comes 
to  his  hands  in  virtue  of  the  receiver- 
ship, and  he  is  personally  liable  there- 
for if  the  funds  in  his  hands  are  in- 
sufficient. Rogers  v.  Wendell,  54  Hun, 
540  (1889).  A  receiver  is  liable  per- 
sonally for  an  injury  occurring  on  a 
road  leased  to  him  as  receiver,  even 
though  the  court  appointing  him  as- 
sented to  the  lease,  where  the  receiver 
was  appointed  in  one  state,  and  the 
leased  road  was  in  another  state.     Kaiu 
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of  the  court,  is  no  more  liable  than  the  court  itself.^  Even  though  a 
suit  by  a  receiver  against  a  director  for  fraud  fails,  yet  that  does  not 
obligate  the  receiver  to  pay  the  costs  himself  personally.-  A  purchaser 
of  land  from  a  receiver  with  notice  that  he  purchases  at  his  own  risk, 
cannot  recover  from  the  receiver,  though  the  title  fails.^  A  receiver 
is  not  liable  for  negUgence  in  not  enforcing  various  stockholders'  lia- 
bility before  the  statute  of  limitations  was  a  bar  where  the  receiver 
relied  upon  competent  counsel.^  Neither  is  a  receiver  responsible  for 
the  negligence  of  his  attorney  in  not  enforcing  the  statutory  liability 
of  the  stockholders  where  the  receiver  did  not  control  his  appointment.^ 
A  receiver  may  be  personally  liable  if,  with  the  consent  of  the  court, 
he  sells  the  property  to  a  reorganization  committee  that  agrees  to  pay 
the  debts,  but  he  does  not  see  that  they  are  paid  before  he  transfers  the 
property.^  Where  of  course  the  receiver  is  guilty  of  misconduct  he  is 
personally  liable.^  A  receiver  cannot  legally  sell  the  property  to 
himself,  nor  his  wife,  nor  to  a  company  in  which  he  is  a  stockholder.* 


V.  Smith,  80  N.  Y.  458  (1880).  It 
seems  that  the  receiver  may  be  sued 
and  held  liable  personally,  where  it 
is  alleged  and  proved  that  he  knew  of 
material  defects  in  the  machinery  and 
equipment  and  yet  ran  the  train  which 
caused  the  injury.  Erwin  v.  Daven- 
port, 9  Heisk.  (Tenn.)  44  (1871).  If 
a  receiver  is  sued  personally  and  does 
not  object,  he  is  deemed  to  have 
waived  the  objection  that  he  is  liable 
only  as  receiver.  Camp  v.  Barney,  4 
Hun,  373  (1875).  In  Blumenthal  t-. 
Brainerd,  38  Vt.  402  (1866),  the  court 
sustained  the  right  to  hold  the  re- 
ceivers liable  personally,  but  said  that 
a  receiver  could  always  protect  him- 
self by  applying  to  the  court  which 
appointed  him  for  an  injunction.  Re- 
ceivers who  are  sued  personally  for 
loss  of  freight  are  liable  personally 
unless  they  "invoke  the  aid  of  the 
court  of  chancery."  Newell  v.  Smith, 
49  Vt.  255  (1877).  Although  the  order 
appointing  a  receiver  has  been  re- 
scinded, yet  he  is  liable  for  turning 
back  to  the  company  an  engine  for 
which  a  possessory  warrant  has  been 
granted  against  him.  Peacock  v.  Pitts- 
burg, etc.  Works,  52  Ga.  417  (1874). 

1  Quoted  and  approved  in  Sager,  etc. 
Co.  V.  Smith,  45  N.  Y.  App.  Div.  358 
(1899). 

2  Re  Tweddle  &  Co.,  [1910]  2  K. 
B.  67. 


3  Tate  V.  Davis,  67  S.  E.  Rep.  503 
(N.  C.  1910);  see  also  Whitlock  v. 
Auburn  Lumber  Co.,  152  N.  C.  192 
(1910). 

*  State  V.  Germania  Bank,  106  Minn. 
164  (1908).  An  assignee  for  the  bene- 
fit of  creditors  of  a  corporation  is  not 
personally  liable  for  failure  to  collect 
subscriptions  until  after  the  statute  of 
limitations  has  barred  recovery,  where 
he  delayed  action  by  advice  of  counsel 
that  it  was  first  necessary  to  exhaust 
other  corporate  assets  and  it  was  sup- 
posed that  the  debts  could  be  paid 
from  such  assets.  In  re  Sewickley, 
etc.  Co.,  198  Pa.  St.  63  (1901). 

^  People  V.  Bank  of  Staten  Island, 
146  N.  Y.  App.  Div.  378  (1911). 

8  Lockport,  etc.  Co.  v.  United,  etc. 
Co.,  79  Atl.  Rep   544  (N.  J.  1911). 

'  See  cases  supra,  and  §§  880,  882, 
infra.     131  Pac.  Rep.  1071. 

» South  Georgia,  etc.  Co.  v.  Mathews, 
7  Ga.  App.  4.52  (1910).  Four  years' 
delay  in  complaining  that  a  receiver's 
sale  was  to  a  business  associate  at  an 
inadequate  price,  is  fatal.  Dibble  v. 
Washington,  etc.  Co.,  57  Wash.  176 
(1910).  A  suit  by  a  corporate  cred- 
itor against  the  attorney  for  the  re- 
ceiver for  fraud  in  inducing  the  re- 
ceiver to  sell  assets  at  an  inadequate 
price  to  a  corporation  in  which  the 
attorney  is  interested  is  barred  by  the 
six-year  statute  of  limitations.     Allen 
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WTiere  it  is  charged  that  a  receiver  has  misappropriated  the  funds 
the  court  may  hold  him  Hable  in  the  suit  already  pending,  or  may 
authorize  an  independent  suit.^  A  suit  at  law  does  not  lie  against  a 
receiver  at  the  instance  of  a  bondholder  to  hold  the  former  liable  for 
fraud  in  managing  the  property  so  that  it  brought  a  small  price  at 
foreclosure  sale,  even  though  such  a  suit  might  lie  in  equity.^  Cred- 
itors of  the  receiver  are  paid  through  allowances  to  the  receiver  and 
not  by  a  judgment  in  favor  of  such  creditors.^  The  receiver  may  be 
liable  where  he  acts  in  important  matters  without  an  express  order 
from  the  court.^  Thus  where  the  receiver  incurs  debts  without  being 
expressly  authorized  so  to  do  by  the  court,  the  court  will  dispose  of 
them  equitably,  and  if  the  assets  are  insufficient  the  receiver's  compen- 
sation will  be  paid  only  proportionately  with  such  debts. ^  Thus  where 
the  receivers  are  authorized  by  order  of  the  court  to  continue  business 
for  six  months,  but  actually  do  continue  the  business  for  twelve  months, 
with  disastrous  results,  the  wages  due  for  the  last  six  months  may  be 
paid  out  of  the  estate,  but  the  receiver  may  be  liable  to  the  estate  for 
the  losses  during  those  six  months.^  Receivers  who  carry  on  the  busi- 
ness at  a  loss,  but  without  knowing  that  they  are  incurring  a  loss,  may 
be  held  personally  liable  for  such  part  of  the  debts  as  might  have  been 
prevented  by  proper  care,  it  being  their  duty  to  make  no  payments 
under  such  circumstances  except  pro  rata,  and  hence  they  will  be  per- 
sonally liable  for  full  pa\Tnents  made  after  the  business  was  conducted 
at  a  loss.^     If  a  receiver  continues  the  business  without  express  authority 

V.    Commercial   Bank   of    Eau    Claire,  undertake   new    work   nor    to    expend 

138  Wis.  295  (1909).  more    than    the    court    authorizes    in 

'  Harrigan  v.  Gilchrist,  121  Wis.  127  completing    unfinished    work.     If    he 

(1904).  continues  operations  when  he  was  or- 

2  Fletcher  v.  Burt,  126  Fed.  Rep.  619  dered  merely  to  preserve  the  property, 
(1903).  Where  commissioners,  ap-  he  is  personally  liable  for  the  loss, 
pointed  according  to  the  charter,  have  A  receiver  of  a  manufacturing  cor- 
liquidated  the  affairs  of  the  corpora-  poration  who  continues  its  operation 
tion,  a  stockholder  cannot  maintain  a  without  express  authority  is  person- 
suit  to  have  a  receiver  appointed  for  ally  liable  for  any  loss,  and  where  the 
such  purpose,  even  though  the  com-  property  is  being  consumed  by  ex- 
missioners  have  misused  the  property'  penses  he  should  apply  to  the  court 
and  funds  intrusted  to  them,  inas-  for  permission  to  sell  it.  State,  etc. 
much  as  he  may  maintain  a  suit  Bank  v.  Fanning,  etc.  Co.,  118  Iowa 
against  them  in  his  own  name.     Rus-  698  (1902). 

sell  V.  Citizens'  Ice  Co.,  118  La.  442  ^  Nessler  v.  Industrial,  etc.  Co.,  65 

(1907).  N.  J.  Eq.  491  (1903).     See  §876. 

'  Hendrie,  etc.  Co.  v.  Parry,  37  Colo.  «  Gillespie  v.   Blair  Glass  Co.,   189 

359  (1906).  Pa.  St.  50  (1899). 

*  A  receiver  who  sells  property  with-  ''  Gutterson  &  Gould  r.  Lebanon, 
out  express  authority  and  loses  the  etc.  Co.,  151  Fed.  Rep.  72  (1907),  hold- 
money  in  the  business  may  be  held  lia-  ing  also  that  where  receivers  represent 
ble  for  the  fair  value  of  the  property  to  the  court  that  they  have  money  in 
so  sold.     He  has  no  inherent  power  to  hand  to  pay  certain  debts  of  the  com- 
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from  the  court,  he  is  personally  liable  for  any  loss  thereby.^  But  a 
receiver  is  not  personally  liable  for  losses  in  the  business  which  he  car- 
ried on  by  order  of  the  court  and  at  the  instance  of  the  parties  in  interest.^ 
Again,  even  though  the  same  receiver  is  appointed  in  two  circuits, 
yet  he  has  no  right  to  turn  over  the  assets  in  the  one  circuit  to  him- 
self as  receiver  in  the  other  circuit,  without  order  of  the  court,  and 
if  he  does  so  he  and  his  bondsmen  are  personally  liable.^  A  receiver 
may  be  personally  liable  where  he  disposes  of  assets  without  consent 
of  the  court,  leaving  debts  unpaid.'*  Although  a  receiver  is  authorized 
to  purchase  material,  yet  he  is  not  authorized  to  issue  notes  therefor, 
and  hence  is  personally  liable  on  such  notes.^  A  receiver  will  be  held 
responsible  for  failure  to  collect  assessments  which  he  might  have  col- 
lected if  he  had  brought  suit.^  A  receiver  may,  of  course,  assmne  per- 
sonal liability.  The  question  of  whether  a  receiver  has  assumed  personal 
liability  for  debts  incurred  by  him  "  is  one  to  be  determined  from  the 
facts  and  circumstances  of  the  case."  ^  A  misrepresentation  by  the 
receiver  in  making  a  sale  may  not  release  the  purchaser,  but  he  may 
hold  the  receiver  responsible  either  personally  or  officially.^  In  England 
a  receiver  is  personally  liable  on  contracts  made  by  him  miless  there  is 
an  agreement  to  the  contrary.^  But  in  America  a  receiver  or  trustee 
of  a  dissolved  corporation  appointed  by  a  court  is  not  personally  liable 
on  his  contract  signed  as  trustee,  even  though  the  contract  does  not 
expressly  exclude  his  personal  liability.     Even  a  covenant  that  he  had 

pany,  and  can  do  so  without  detriment  ^  Peoria,  etc.  v.  Hickey,  110  Iowa, 

to  the  business,  whereas  in  fact  they  are  276    (1900).     In    the  case    Ficener   v. 

conducting  the  business  at  a  loss  and  Bott,  47  S.  W.  Rep.  251  (Ky.  1898),  a 

contracting  debts  which  they  have  no  receiver    was    held    liable    for    money 

means  of  paying,  they  may  be  held  per-  deposited  by  him  in  a  bank  without 

sonally  liable  for  the  money  paid  out,  authorit3%  where  the  money  was  lost 

even  though  the  court  authorized  the  by  the  failure  of  the  bank.  Where  a 

payment  on  their  ex  parte  application,  receiver  checks  out  and  uses  for  his 

Where  the  receiver  has  stated  that  the  o'rni  purposes  money  held  by  him  as 

assets  are  sufficient  to  pay  all  debts,  receiver,  in  \'iolation  of  an  order  that 

but  he  disobeys  the  orders  of  the  court  the  money  should  be  checked  out  only 

and  delays  for  two  years  in  settling  on  the  joint  order  of  the  receiver  and 

his  accounts,  he   may  be  required   to  the  court,  the  court  may  commit  the 

pay  the  debts  himself  if  the  assets  are  receiver  to  jail  for  contempt.     Tindall 

insufficient.     Lyle  v.  Sarvey,  104  Va.  v.  Westcott,  113  Ga.  1114  (1901). 

229  (1905).  6  jn    re    Angell,     131     Mich.     345 

iVillere  v.  New  Orleans,  etc.  Co.,  (1902). 

122  La.  717  (1908).  'Cake   v.   Mohun,    164   U.   S.   311 

2  Pusey  V.  Pennsylvania  Paper  Mills,  (1896). 

173  Fed.  Rep.  629  (1909).  »  If  he  elects  to  do  the  latter,  his 

3  Kirker  v.  Owings,  98  Fed.  Rep.  judgment  has  no  preference  over 
499  (1899).  As  to  bondsmen  see  other  claims  against  the  receiver.  Coe 
§  880,  infra.  v.  Patterson,  122  N.  Y.  App.  Div.  76 

*  Kirker  v.  Owings,  98  Fed.  Rep.  499     (1907). 
(1899).  »  Burt  v.  Bull,  [1894]  1  Q.  B.  276. 
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power  to  assign  a  permit  does  not  bind  him  personally.^  A  Florida 
receiver  of  a  Maine  corporation  doing  business  in  Florida  is  not  per- 
sonally liable  for  debts  contracted  by  him  as  authorized  by  the  Florida 
court  on  the  theory  that  his  appointment  was  void.^ 

§  879.  Compensation  of  receivers  and  the  foreclosing  trustees,  and 
allowances  to  them  and  to  bondholders  and  stockholders  who  have 
instituted  the  suit,  for  disbursements  for  counsel,  etc.  —  A  receiver 
will  be  allowed  a  reasonable  compensation  for  his  services.  In  the 
case  of  a  railroad  receiver  more  than  ordinary  ability  and  responsi- 
bility are  involved,  and  the  court  recognizes  this  fact  in  fixing  the 
compensation.  Each  case,  however,  turns  on  its  own  facts.  The 
former  tendency  of  the  courts  to  allow  very  high  compensation  has 
been  rebuked  by  the  supreme  court  of  the  United  States,  but  this  does 
not  limit  the  power  of  the  court  to  pay  sufficient  compensation  to  en- 
able it  to  obtain  a  competent  receiver.^    Although  a  receiver  has  pos- 


'  Shannon  v.  Mastin,  135  ISIo. 
App.  50  (1909). 

-  Hillsborough,  etc.  Co.  v.  Ingalls, 
60  Fla.  105  (1910). 

3  In  Williams  v.  Morgan,  111  U.  S. 
684  (1884),  the  court  reduced  the 
receiver's  fees  from  about  $130,000  to 
$75,000  for  five  years'  service.  Cf. 
Trustees  v.  Greenough,  105  U.  S. 
527  (1881).  The  compensation  of  the 
receiver  should  be  determined  by  the 
master.  But  the  court  will  do  so  if 
he  does  Jiot.  Five  per  cent,  of  receipts 
and  also  disbursements  is  generally 
allowed,  unless  the  amount  is  large. 
But  the  court  will  consider  the  char- 
acter of  the  work.  Ten  thousand  dol- 
lars a  year  was  allowed  in  the  follow- 
ing case.  The  fact  that  the  receiver 
has  made  mistakes  should  not  deprive 
him  of  his  pay  if  he  acted  in  good 
faith.  Cowdrey  v.  Railroad  Co.,  1 
Woods,  331  (1870) ;  s.  c,  6  Fed.  Cas. 
660.  Temporary  receivers  of  a  trust 
company  for  five  months  should  not 
be  allowed  seventy-five  thousand  dol- 
lars each,  and  the  same  amount  to 
their  counsel.  Twenty  thousand  dol- 
lars to  each  is  sufficient.  People  v. 
Knickerbocker,  etc.  Co.,  127  N.  Y. 
App.  Div.  215  (1908).  Where  the 
receivership  lasted  a  few  weeks,  and 
the  chief  work  was  in  selling  the  prop- 
erty at  a  public  sale,  five  per  cent,  is  a 
sufficient  fee  to  the  receiver.  Cal- 
houn V.  Dragon  Motor  Co.,  166  Fed. 


Rep.  980  (1909).  A  receiver  was 
allowed  $1,000  for  himself  and  .$5,000 
for  his  counsel  where  the  receivership 
existed  for  fifteen  years  and  there  had 
been  many  suits.  Berry  v.  Rood, 
225  Mo.  85  (1910).  An  order  fixing 
the  receiver's  compensation  and  direct- 
ing him  to  turn  over  the  assets  is 
appealable,  but  the  receiver's  claim 
that  he  should  be  allowed  $3,200, 
instead  of  $1,200,  for  handling  property 
worth  $38,000  will  not  be  sustained. 
Union,  etc.  Bank  v.  Mills,  103  Wis.  39 
(1899).  A  receiver  cannot  be  held 
liable  as  receiver  by  the  president 
of  a  corporation  for  ser^^ees  rendered 
to  the  receiver  where  it  appears  that 
the  receiver  should  have  rendered  those 
services  himself.  Joost  v.  Bennett, 
123  Cal.  424  (1899).  In  an  estate  of 
$25,000  the  trustee  was  allowed  $1,200 
and  the  attorney  $1,000  in  Wright  v. 
Knox\alle,  etc.  Co.,  59  S.  W.  Rep.  677 
(Tenn.  1900).  Where  no  exceptions 
are  filed  to  an  auditor's  report  allow- 
ing a  receiver's  disbursements  for 
taxes,  and  such  report  is  confirmed, 
it  is  an  adjudication,  and  exceptions 
cannot  afterwards  be  filed.  National, 
etc.  Bank  v.  Heller,  94  Md.  213  (1901). 
Ten  per  cent,  on  the  disbursements 
was  allowed  to  a  receiver  of  a  medi- 
cal association  in  Culver  v.  H.  R. 
Allen,  etc.  Ass'n,  206  111.  40  (1903).  A 
receiver  is  not  entitled  to  fees  on  col- 
lections made  by  the  trustee  of  a  mort- 
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session,  and  assignees  In  bankruptcy  never  took  possession,  yet  they 
and  their  counsel  may  nevertheless  be  entitled  to  compensation  out 

gage,  the  collections  being  less  than 
the  claims  of  the  security-holders. 
Girard  T.  Co.  v.  McKinley,  etc.  Co., 
143  Fed.  Rep.  355  (1906).  The  com- 
pensation of  the  receiver  should  turn  on 
the  value  of  the  property,  the  benefits 
from  the  receivership,  the  time,  labor 
and  skill  involved  and  the  character 
of  his  work.  Hickey  v.  Parrot,  etc. 
Co.,  32  Mont.  143  (1905).  Three  and 
a  half  per  cent,  was  allowed  to  the 
receiver  in  Silvers  v.  Merchants',  etc. 
Ass'n,  56  Atl.  Rep.  294  (N.  J.  1903), 
where  the  amounts  handled  were  large 
and  most  of  the  work  had  been  done 
by  counsel.  Four  per  cent,  on  the 
amount  administered  was  allowed 
to  the  receiver  and  his  counsel  in  the 
case  Lembeck  v.  Jarvis,  etc.  Co.,  59 
Atl.  Rep.  565  (N.  J.  1904),  where  a 
storage  plant  was  operated  and  skill 
was  required  in  making  the  sale.  The 
elements  making  up  the  basis  of  a 
receiver's  compensation  and  the  legal 
assets  were  considered  in  Harrigan  v. 
Gilchrist,  121  Wis.  127  (1904),  the 
amount  allowed  for  legal  assistance 
being  based  on  results.  Where  a 
receiver  has  been  negligent  and  has 
committed  fraud  in  his  work,  he  will 
not  be  allowed  any  compensation. 
Dalliba  v.  Riggs,  11  Idaho,  364  (1905). 
A  receiver  has  no  right  to  agree  with 
the  purchaser  at  the  sale  that  the  latter 
should  pay  the  receiver's  fees.  That 
is  for  the  court  to  pass  upon.  Hall 
V.  Stulb,  126  Ga.  521  (1906).  $750 
was  allowed  to  a  receiver  who  sold 
the  property  for  about  $5,000  and  paid 
out  in  expenses,  etc.,  about  .$2,500. 
Goodman  v.  Wilder,  234  111.  362 
(1908).  Where  the  appointment  of  a 
receiver  is  revoked  as  erroneous,  the 
corporate  assets  are  not  liable  for  his 
expenses  except  such  as  would  have 
been  incurred  if  he  had  not  been 
appointed.  Ogden  City  v.  Bear  Lake, 
etc.  Co.,  18  Utah,  279  (1898).  In 
England,  where  the  bondholders  are 
fully  paid  and  there  is  a  surplus  with 
the  receiver,  it  is  held  that  the  court 
cannot  fix  the  compensation  of  the 
receiver,  except  that  he  may  interpose 
it  as  an  offset  to  an  action  by  the  cor- 


poration to  recover  the  balance  of  the 
funds.  Re  Vimbos  Limited,  [1900] 
1  Ch.  470.  The  compensation,  etc., 
of  a  federal  receiver  will  not  be  Qxed  by 
a  state  court.  Central  Trust  Co.  v. 
Thurman,  94  Ga.  735  (1894).  In 
Montgomery  v.  Petersburg,  etc.  Ins. 
Co.,  70  Fed.  Rep.  746  (1895),  $5,000 
was  allowed  the  receiver  for  operating 
a  thirteen-mile  street  railway  for  three 
and  a  half  years,  and  $2,500  to  his 
counsel.  If  the  appointment  was 
unauthorized  a  receiver  may  not  be 
entitled  to  pay.  St.  Louis,  etc.  R.  R. 
V.  Wear,  135  Mo.  230  (1896).  Where 
the  receiver  handles  about  $95,000, 
and  most  of  the  work  is  done  in  six 
months  through  clerks,  his  compensa- 
tion was  fixed  at  $3,000  the  first  year, 
and  $1,000  subsequently.  P*routy  v. 
Prouty,  etc.  Co.,  155  Pa.  St.  112 
(1893).  The  basis  for  determining  the 
amount  is  the  responsibility,  skill  and 
labor  involved,  and  the  pay  usually 
allowed  for  such  work.  In  this  case 
the  receiver  of  a  savings  bank  was 
allowed  at  the  end  of  the  first  year 
$7,500  for  his  services  for  that  year, 
he  having  paid  out  about  $1,400,000, 
but  he  was  not  allowed  disbursements 
given  away  to  policemen  as  a  gratuity 
for  attendance  during  a  "run"  on 
the  bank.  He  was  also  allowed  to 
retain  commissions  earned  by  him  as 
a  broker  for  placing  mortgage  loans 
from  the  insolvent  bank  with  other 
parties.  Special  Bank  Com'rs  v.  Frank- 
lin Inst.,  11  R.  I.  557  (1877).  In 
Mc Arthur  v.  Montelair  Ry.,  27  N.  J. 
Eq.  77  (1876),  where  three  recei^'^ers 
acted  jointly  for  two  years  until  the 
road  was  sold,  one  was  allowed  $1,400 
and  the  other  two  $3,000  each.  Con- 
cerning the  compensation  of  a  receiver 
of  a  ship,  see  Jones  v.  Keen,  115  Mat,s. 
170  (1874),  allowing  also  for  counsel. 
See  also  Corey  v.  Long,  12  Abb.  Pr. 
(N.  S.)  427  (1872),  a  partnership  re- 
ceivership case,  not  allowing  for 
counsel.  The  compensation  of  receivers 
will  be  the  same  as  of  guardians, 
trustees,  etc.,  so  far  as  is  practicable. 
Where  second  mortgagees  foreclose, 
and    the    first    mortgagee    intervenes 
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of  the  property.^  The  expenses  of  a  receiver  appointed  at  the  instance 
of  a  stockholder  cannot  be  paid  out  of  property  which  is  subsequently 
sold  under  foreclosure,  except  so  far  as  the  receiver  has  conserved  and 
improved  the  property  to  the  direct  benefit  of  the  bondholders.-  The 
services  of  a  receiver  and  his  attorney  in  formulating  a  reorganization 
cannot  be  paid  for  out  of  the  funds.^  A  receiver  who  resides  at  a  dis- 
tance and  does  not  take  an  active  part  in  the  management  is  not 


and  becomes  a  party  and  files  a  cross- 
bill to  foreclose,  and  sale  is  made  subject 
to  the  first  mortgage,  and  the  receiver, 
who  was  appointed  at  the  instance  of 
the  second  mortgagees,  is  entitled  to 
more  pay  than  the  proceeds  of  such  sale, 
he  may  recover  the  deficiency  from  the 
complainants  personally,  but  not  from 
the  defendant  first  mortgagees.  Tome 
V.  King,  64  Md.  166  (1885).  Where 
the  receiver  unnecessarily  prolongs  the 
receivership  for  eight  years  the  court 
may  refuse  him  any  pay  or  may  give 
him  compensation  payable  after  the 
receiver's  debts  are  paid.  Nowell  v. 
International  Trust  Co.,  169  Fed. 
Rep.  497  (1909).  A  receiver  will  not 
be  allowed  a  commission  on  property 
received  and  turned  over  by  him  to 
his  successor.  Moe  v.  McNally  Co., 
138  N.  Y.  App.  Div.  480  (1910). 
The  receiver's  costs  and  expenses  will 
be  paid  pro  rata  from  the  general  fund 
and  the  special  funds.  Eiswald  v. 
Nautical,  etc.  School,  75  Atl.  Rep. 
262  (R.  I.  1910).  The  usual  provision 
in  an  order  appointing  a  receiver 
authorizing  him  to  pay  counsel  refers 
to  counsel  for  temporary  service  and 
not  to  the  pay  for  his  permanent  coun- 
sel. That  is  to  be  determined  by  the 
court.  Bibber-White  Co.  v.  White 
River,  etc.  Co.,  175  Fed.  Rep.  470 
(1909). 

A  receiver's  compensation  is  in  the 
discretion  of  the  court,  but  will  be 
fixed  only  after  a  hearing  and  notice 
to  all  parties.  Attorney-General  v. 
North  American,  etc.  Ins.  Co.,  26  Hun, 
294  (1882).  As  to  a  receiver's  com- 
pensation, see  also  Attorney-General 
V.  North,  etc.  Ins.  Co.,  89  N.  Y.  94 
(1882).  Receivers  allowed  $4,500  a 
year,  trustee  allowed  .$500 ;  and  the 
various  counsel  for  the  trust  com- 
panies and  others,  $100,000.  Easton 
V.  Houston,  etc.  Ry.,  440  Fed.  Rep.  189 


(1889).  As  to  the  receiver's  compen- 
sation in  general,  see  Greeley  v.  Prov- 
ident Sav.  Bank,  103  Mo.  212  (1891). 
In  New  York  the  court  determines 
the  amount  of  the  receiver's  compen- 
sation in  a  foreclosure  case,  and  the 
statute  relative  to  receiver's  fees 
applies  to  receivers  in  bankruptcy. 
U.  S.  Trust  Co.  V.  New  York,  etc.  R.  R., 
101  N.  Y.  478  (1886).  As  to  compen- 
sation of  receivers,  see  Central  Trust 
Co.  V.  Wabash,  etc.  Ry.,  32  Fed.  Rep. 
187  (1887).  The  court  may  allow  the 
receiver  extra  compensation  beyond 
that  fixed  by  the  order  appointing 
him,  where  there  is  good  reason  for 
so  doing.  Farmers'  L.  &  T.  Co.  v. 
Central  R.  R.,  8  Fed.  Rep.  60  (1881). 

1  Meddaugh  v.  Wilson,  151  U.  S.  333 
(1894),  holding  also  that  the  decree 
of  foreclosure  need  not  settle  that 
question. 

^  Central,  etc.  Co.  v.  Chester  Countv, 
etc.  Co.,  80  Atl.  Rep.  801  (Del.  191 1'). 
Where  a  state  receiver  is  in  charge  of 
a  street  railway  and  the  mortgagee 
commences  foreclosure  in  the  federal 
court  and  with  the  permission  of  the 
state  court  makes  the  receiver  a  party 
on  condition  that  the  receiver's  pos- 
session, etc.,  shall  not  be  interfered 
with,  the  federal  court  may  order  the 
receiver's  compensation  to  be  paid  in 
preference  to  the.  mortgage  debt  after 
exhausting  the  money  in  his  hands. 
Provident,  etc.  Co.  v.  Camden,  etc. 
Ry.,  177  Fed.  Rep.  854  (1910).  A 
receiver  appointed  not  at  the  instance 
of  a  mortgagee  is  not  entitled  to  have 
his  compensation  paid  out  of  the  mort- 
gaged property  if  he  has  rendered  no 
services  to  that  property.  Spencer 
V.  Taylor  Creek,  etc.  Co.,  194  Fed. 
Rep.  635  (1912). 

3  Deputv  V.  Delmar.  etc.  Co.,  85 
Atl.  Rep.  669  (Del.  1913). 
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entitled  to  the  same  pay  that  a  regular  railroad  president  would  be.^ 
Partial  allowances  may  be  made  to  the  receiver  prior  to  the  close  of  the 
receivership.-  The  receiver  will  also  be  given  an  allowance  for  the 
payment  of  fees  of  his  counsel,^  and  also  the  receiver's  own  reasonable 


1  Twenty-five  hundred  dollars  a 
year  was  allowed.  Central  Trust  Co. 
V.  Cincinnati,  etc.  Ry.,  58  Fed.  Rep. 
500  (1892).  The  court  in  Braman  v. 
Farmers',  etc.  Co.,  114  Fed.  Rep.  18 
(1902),  refused  to  allow  a  receiver 
of  a  railroad  more  than  $12,000  for 
two  years'  services,  the  road  being 
only  sixty  miles  in  length  and  the 
business  small,  and  the  road  being 
operated  part  of  the  time  by  a  lessee, 
the  receiver  being  a  resident  of  Mas- 
sachusetts, while  the  road  was  in  Kan- 
sas, even  though  the  receiver  nego- 
tiated receiver's  certificates.  The 
court  refused  to  allow  the  rent  of  an 
office  in  New  York  by  the  receiver, 
the  same  not  having  been  authorized  in 
advance. 

^  Maxwell  v.  Wilmington,  etc.  Co., 
82  Fed.  Rep.  214  (1897) ;  Special  Bank 
Com'rs  V.  Franklin  Inst.,  11  R.  I.  557 
(1877).  The  court  cannot  fix  the  final 
compensation  of  the  receiver  until  his 
work  is  finished  but  may  grant  allow- 
ances from  time  to  time.  The  receiver 
may  agree  with  the  stockholders  to 
waive  his  statutory  fees  and  take  such 
pay  as  the  court  may  allow.  Riordan 
V.  Horton,  16  Wyo.^363  (1908).  The 
court  may  allow  payments  to  the 
receiver  at  stated  intervals  during  the 
receivership.  Battery,  etc.  Bank  v. 
Western,  etc.  Bank,  126  N.  C.  531 
(1900).  An  order  of  the  court  refus- 
ing to  a  receiver  a  second  allowance 
will  not  be  disturbed  on  appeal  unless 
there  has  been  a  clear  mistake  of  fact 
or  plain  error  of  law ;  in  other  words, 
a  manifest  disregard  of  right  and 
reason,  and  if  the  receiver  has  retained 
money  pending  an  appeal  taken  by 
him  he  will  be  obliged  to  pay  interest 
on  the  same.  Wilkinson  v.  Washing- 
ton T.  Co.,  102  Fed.  Rep.  28  (1900). 
Fees  to  counsel  wall  be  allowed  during 
the  progress  of  the  case,  but  these 
partial  allowances  will  be  small  in 
amount.  Central  Trust  Co.  v.  Wabash, 
etc.    Ry.,   23   Fed.    Rep.    675    (1885). 

'  The  court  may  allow  reasonable 


fees  to  the  receiver  for  the  payment 
of  his  counsel.  Stuart  v.  Boulware, 
133  U.  S.  78  (1890);  Bronson  v.  La 
Crosse,  etc.  R.  R.,  2  Wall.  283  (1863). 
A  receiver  wiU  be  allowed  his  legal 
expenses  in  contesting  claims  of  cred- 
itors against  particular  goods.  Speiser 
V.  Llerchants'  Exchange  Bank,  110 
Wis.  506  (1901).  The  allowance  to 
counsel  must  be  reasonable,  and  con- 
tracts in  regard  to  allowances  are  not 
binding  on  the  court.  Twenty  thou- 
sand dollars  in  the  aggregate  was 
allowed  to  three  counsel  in  the  ease 
Phinizy  v.  Augusta,  etc.  R.  R.,  98  Fed. 
Rep.  776  (1896),  nothing  being  allowed 
to  counsel  for  intervenors  who  did  not 
succeed.  The  court  may  order  the 
fees  of  the  receiver's  attorney  to  be 
paid  by  the  purchaser.  Louisville, 
etc.  R.  R.  V.  Wilson,  138  U.  S.  501 
(1891),  holding  also  that  the  fees  of 
the  attorney  for  the  railroad  in  its 
effort  to  hold  the  system  together  need 
not  be  so  paid  where  such  efforts  were 
fruitless.  As  to  the  amount  of  coun- 
sel fees  to  be  allowed,  see  Walker  v. 
Quincy,  etc.  Ry.,  28  Fed.  Rep.  734 
(1886).  A  receiver  may  be  allowed 
counsel  fees  in  another  state.  Strauss 
r.  Casey,  etc.  Co.,  66  Atl.  Rep.  958 
(N.  J.  1907).  A  receiver  and  his 
counsel  may  be  paid  out  of  the  assets, 
even  though  the  suit  was  by  the  stock- 
holder and  a  general  creditor,  where 
it  appears  that  the  mortgagee  was  a 
party  and  the  suit  was  practically  a 
foreclosure  suit.  Lembeck  v.  Jarvis, 
etc.  Co.,  68  N.  J.  Eq.  352  (1904). 
Where  the  amount  still  due  on  unpaid 
stock  is  sufficient  the  judgment  against 
the  stockholders  may  include  the 
claims  proved  and  allowed  with  inter- 
est ;  also  fees  for  creditors  in  winding 
up  the  company  and  in  the  suit  to 
recover  from  the  stockholders ;  also 
counsel  fees  and  compensation  to  the 
receiver  and  expenses  incurred  in 
enforcing  the  decree.  See  v.  Heppen- 
heimer,  69  N.  J.  Eq.  36  (1905).  A 
receiver  may  ordinarily  employ  coun- 
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disbursements.^    The  traveling  expense  of  the  receiver  is  a  proper  allow- 
ance.^   A  receiver  cannot  assign  his  fees  before  they  are  earned.' 


sel,  but  the  necessity  of  such  employ- 
ment and  the  compensation  are  to 
be  determined  by  the  court.  Hiekcy 
V.  Parrot,  etc.,  32  Mont.  143  (1905). 
Compensation  to  the  receiver  for  carry- 
ing on  an  appeal  will  not  be  taxed 
as  costs  in  the  upper  court.  McKenzie 
V.  Coslett,  80  Pac.  Rep.  1070  (Nev. 
1905).  A  receiver  will  not  be  allowed 
the  fees  of  his  attorney  when  there  was 
no  occasion  for  him  to  employ  an 
attorney.  Dalliba  v.  Riggs,  11  Idaho, 
107  (1905).  Where  the  receiver,  even 
under  the  order  of  the  court,  has  paid 
exorbitant  fees  to  his  counsel  and  for 
his  own  services,  a  creditor  may  apply 
to  be  made  a  party  to  the  suit  in 
order  to  have  the  orders  set  aside. 
Sehenck  v.  Ingraham,  4  Hun,  67 
(1875).  Temporary  receivers  of  a 
trust  company  for  five  months  should 
not  be  allowed  seventy-five  thousand 
dollars  each,  and  the  same  amount 
to  their  counsel.  Twenty  thousand 
dollars  to  each  is  sufficient.  People 
V.  Knickerbocker,  etc.  Co.,  127  N.  Y. 
App.  Div.  215  (1908).  The  fees  of  a 
receiver  and  his  counsel  were  passed 
upon  in  Burroughs  v.  Toxaway  Co., 
185  Fed.  Rep.  435  (1911).  Various 
allowances  for  counsel  fees,  etc.  of 
the  receiver  were  passed  upon  in 
Pusev  V.  Pennsylvania  Paper  Mills, 
173  Fed.  Rep.  629  (1909).  Counsel 
fees  will  not  be  ordered  paid  in  pref- 
erence to  a  contractor's  statutory  lien. 
Newcastle,  etc.  Ry.  v.  Simpson,  26 
Fed.  Rep.  133  (1886).  The  receiver 
should  be  allowed  for  counsel  fees  paid 
by  him ;  also  cost  of  litigation  and 
expenses  incurred  in  protecting,  repair- 
ing, and  caring  for  the  property. 
McLane  v.  Placerville,  etc.  R.  R.,  66 
Cal.  606  (1885).     The  receiver  will  be 


allowed  sums  paid  by  him  to  his  counsel 
in  opposing  motion  for  his  removal, 
whore  he  was  not  removed.  Cowdrey 
V.  Railroad  Co.,  1  Woods,  331  (1870) ; 
.s.  c,  6  Fed.  Cas.  660,  where  ,S5,000  a 
year  was  allowed  if  it  should  appear 
that  he  had  actually  paid  that  amount 
to  counsel.  Compensation  to  counsel 
after  the  appointment  of  a  receiver  is 
in  the  discretion  of  the  court.  Bene- 
ville  V.  Whalen,  2  N.  Y.  Supp.  20 
(1888).  In  the  case  Williams  v.  Mor- 
gan, 111  U.  S.  684  (1884),  no  objec- 
tion was  made  to  an  allowance  of 
$31,000  to  counsel  for  five  years'  serv- 
ice. Where  the  receiver's  attorney 
settles  his  bill  with  the  purchaser  of 
the  road  aud  gives  credit,  a  mortgage 
by  the  purchaser  is  prior  to  such 
attorney's  claim.  Bound  v.  South 
Carolina  Ry.,  51  Fed.  Rep.  58  (1892). 
An  allowance  to  a  receiver  for  his  coun- 
sel's fees  is  made  to  him  and  not  to 
the  counsel.  First  Nat.  Bank,  etc.  v. 
Oregon  Paper  Co.,  42  Oreg.  398  (1903). 
Where  a  receiver  has  acted  in  good 
faith  in  prosecuting  an  action,  it  is 
proper  that  he  should  be  allowed  the 
costs  and  expenses  of  its  prosecution. 
Re  Merry,  11  N.  Y.  App.  Div.  597 
(1896).  In  Boston,  etc.  Trust  Co. 
V.  Chamberlain,  66  Fed.  Rep.  847 
(1895),  the  receiver's  counsel  was 
allowed  $3,000  a  year.  In  Walters  v. 
Western,  etc.  R.  R.,  69  Fed.  Rep.  706 
(1895),  counsel  for  the  receiver  and 
for  complainant  was  given  $20,000.  In 
Saulsbury  v.  Lady  Ensley,  etc.  R.  R., 
110  Ala.  585  (1896),  the  court  was 
very  strict  in  limiting  the  allowance 
to  the  receiver  for  his  attorney  for 
doing  work  which  was  not  authorized, 
or  which  the  receiver  should  have 
done  himself.  Even  though  the  receiver 


1  As  to  what  disbursements  will  be 
allowed,  see  §  872,  supra,  notes. 
Receivers  "are  entitled  to  repayment 
of  their  reasonable  expenses  and 
charges,  in  preference  to  all  other 
claims  upon  the  property,  of  whatever 
nature."  Ellis  v.  Boston,  etc.  R.  R., 
107  Mass.  1,  28  (1871).     In  England 


a  receiver  is  not  allowed  disbursements 
for  the  expense  of  giving  his  bond. 
Harris  ;-.  Sleep,  [1897]  2  Ch.  80. 

-  Northern,  etc.  Rv.  v.  Hopkins,  87 
Fed.  Rep.  505  (1898). 

'  Colonial  Bank  v.  Sutton,  79  N.  Y. 
Misc.  Rep.  244  (1913). 
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The  trustee  of  the  mortgage  and  his  attorney,  or  a  bondholder  who 
brings  suit,  or  counsel  to  a  stockholder,  who  sues  to  remedy  a  wrong 
done  to  the  corporation,  may  also  be  entitled  to  an  allowance.  That 
subject  is  closely  related  to  the  law  on  similar  allowances  to  the  re- 
ceiver, and  hence  is  considered  in  this  connection. 

The  trustee,  who  is  complainant  in  the  suit  to  foreclose,  is  entitled 
to  a  reasonable  compensation  for  actual  services  rendered  by  him  and 
also  for  his  disbursements  reasonably  incurred,  including  his  counsel's 
fees.^ 


is  a  lawyer  he  may  be  justified  in 
employing  counsel  and  paying  for 
the  same.  Olson  v.  State  Bank,  67 
Minn.  267  (1898).  See  also  eases  in 
note  3,  p.  3423.  In  New  York  a 
statute  regulates  the  fees  of  counsel 
to  receivers.  People  v.  Brooklyn  Bank, 
125  N.  Y.  App.  Div.  354  (1908). 

»  See  2  Perry,  Trusts,  §§  916-919. 
An  allowance  of  $5,000  on  account  was 
made  to  a  trust  company  during  the 
litigation,  and  an  allowance  to  the 
mortgagor  was  refused,  in  Mercantile 
T.  Co.  I'.  Missouri,  etc.  Ry.,  41  Fed. 
Rep.  8  (1889).  As  to  the  compensa- 
tion of  trustees  of  a  railroad  mortgage 
under  the  New  York  law,  see  Dow  v. 
Memphis,  etc.  R.  R.,  32  Fed.  Rep.  185 
(1885).  Where,  in  a  foreclosure  suit 
by  a  mortgagee  of  a  whole  system  of 
railroads,  counsel  fees  and  compensa- 
tion to  the  trustees  of  first  mortgages 
on  various  parts  of  the  system  were 
allowed,  similar  compensation  and 
fees  will  be  allowed  to  one  of  those 
trustees  up  to  the  time  when  he  insti- 
tuted a  separate  suit  of  foreclosure 
on  another  division  and  had  receivers 
appointed.  Central  T.  Co.  v.  Wabash, 
etc.  Ry.,  36  Fed.  Rep.  622  (1888).  In 
Williams  v.  Morgan,  111  U.  S.  684 
(1884),  S75,000  were  allowed  to  the 
trustees ;  and  $30,000  for  services  and 
counsel  fees  were  allowed  in  Memphis, 
etc.  R.  R.  V.  Dow,  120  U.  S.  287  (1887). 
A  trustee  was  allowed  two  per  cent, 
in  In  re  Waterloo,  etc.  Co.,  147  Fed. 
Rep.  814  (1906),  where  it  foreclosed 
and  bought  in  the  property  for  the 
bondholders  and  resold  it  for  them. 
Where  a  trustee  takes  a  lease  of  the 
railroad  upon  his  agreeing  to  pay  the 
principal  and  interest  of  the  bonds, 
and  he  sublets  the  same  to  another 


railroad  company  on  the  same  terms, 
and  the  latter  company  defaults  and  I 
foreclosure  is  had,  and  the  trustee  suc- 
ceeds in  making  the  latter  company 
pay  a  large  sum  of  interest,  he  is 
entitled  to  reasonable  compensation 
and  attdrneys'  fees  out  of  the  prop- 
erty, even  twenty-five  per  cent,  of  the 
amount  recovered,  he  having  done  all 
things  for  the  benefit  of  the  property 
and  the  bondholders.  Woodruff  v. 
New  York,  etc.  R.  R.,  129  N.  Y.  27 
(1891),  the  compensation  being  com- 
puted on  the  same  basis  as  that  for 
executors.  Compensation  to  the  trus- 
tee and  his  counsel  and  his  successor 
in  the  trust  was  allowed  in  Newport, 
etc.  Bridge  Co.  v.  Douglass,  12  Bush 
(Ky.),  673,  721  (1877).  In  Coe  v. 
Columbus,  etc.  R.  R.,  10  Ohio  St. 
372,  408  (1859),  the  court  held  that 
the  trustees  were  not  entitled  to  com- 
pensation out  of  the  fund  for  their 
services  and  the  services  of  their 
counsel,  any  more  than  any  mortgagee 
is  entitled  thereto.  Where  the  stat- 
utes of  the  state  prescribe  that  trus- 
tees making  a  sale  shall  have  two  per 
cent,  of  the  gross  proceeds  as  their 
compensation  for  ser\nces  of  admin- 
istration, the  court  will  apply  this 
rule  to  trustees  selling  a  railroad  on 
foreclosure,  but  will  deduct  the  fee 
of  the  master  who  actually  made  the 
sale.  Duncan  v.  Atlantic,  etc.  R.  R., 
88  Fed.  Rep.  840  (1880)  (for  form  of 
decree  see  id.,  p.  852).  A  trustee 
appointed  by  a  corporation  to  carry 
on  its  business  during  financial  diffi- 
culties is  entitled  to  a  reasonable  com- 
pensation. State  V.  McFarland,  35 
S.  W.  Rep.  1007  (Tenn.  1895).  In 
Central  Trust  Co.  v.  Benedict,  78 
Fed.  Rep.  198  (1897),  the  trustees  of 
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If  the  court  allows  the  trustee  a  compensation  larger  than  the  bond- 


a  second  mortgage  were  allowed  com- 
pensation out  of  cash  in  the  treasury 
of  the  company,  it  not  being  shown 
that  the  first  mortgage  covered  the 
fund. 

The  trustee  is  entitled  to  payment 
of  his  disbursements  out  of  the  trust 
fund,  and,  if  that  is  insufficient,  to 
require  payment  thereof  from  the 
bondholders.  He  has  a  lien  on  the 
property  therefor  and  for  compensa- 
tion for  himself  and  his  attorney. 
Rensselaer,  etc.  R.  R.  v.  Miller,  47  Vt. 
146  (1874).  The  trustee  is  entitled 
to  have  deducted  from  the  trust  fund 
any  rent  which  has  become  due  on 
the  property  of  the  company  while  in 
his  possession  and  for  which  he  is 
liable.  Re  E.xhall,  etc.  Co.,  35  Beav. 
449  (1866).  In  Patterson  v.  Hempfield 
R.  R.,  1  W.  N.  Cas.  127  (Pa.  1874), 
where  the  trustee  took  possession  and 
proceeded  to  complete  the  road  by 
laying  down  rails  and  buying  iron, 
and  doing  a  large  amount  of  work, 
the  court  allowed  claims  therefor  to 
come  in  ahead  of  bonds.  The  mort- 
gage authorized  him  to  preserve,  repair, 
and  maintain  the  property.  In  Gil- 
man  V.  Des  Moines,  etc.  R.  R.,  41 
Iowa,  22  (1875),  the  mortgage  pro- 
vided for  a  commission  of  two  per 
cent,  on  bonds  which  were  paid  off  by 
the  sale  of  the  mortgaged  land  by  the 
trustees.  If  the  sales  of  the  land  in 
such  a  case  are  to  be  made  by  the 
mortgagor  and  the  proceeds  paid  to 
the  trustee,  the  mortgagor  is  entitled 
to  reimbursement  of  reasonable  ex- 
penses. Nickerson  v.  Atchison,  etc. 
R.  R.,  17  Fed.  Rep.  408  (1881).  The 
trustee,  who  is  also  receiver,  has  a  lien 
on  the  property  ahead  of  the  bond- 
holders for  his  reasonable  expenses, 
including  compensation  to  his  counsel. 
McLane  v.  Placer\dlle,  etc.  R.  R.,  66 
Cal.  606  (1885);  Cowdrey  v.  Galves- 
ton, etc.  R.  R.,  93  U.  S.  352  (1876), 
where  the  attorney  was  allowed  S2,500. 
The  solicitor  for  the  trustee  in  a  fore- 
closure suit  is  not  absolutely  entitled 
to  his  fees  from  the  fund,  and  the  court 
will  exercise  its  discretion  in  allo'Ring 
or  refusing  payment.  Robinson  v. 
Alabama,  etc.  Co.,  51  Fed.  Rep.  268 


(1892).  The  attorneys  for  second- 
mortgage  bondholders  who  first  applied 
for  and  obtained  a  receiver  were 
allowed  S6,000  on  account  in  Bound 
V.  South  Carolina  Ry.,  43  Fed.  Rep. 
404  (1890).  An  allowance  of  .$15,000 
for  the  trustee's  counsel  fees  in  a  rail- 
road foreclosure  was  made  in  South- 
ern California,  etc.  Co.  v.  Union  L.  & 
T.  Co.,  64  Fed.  Rep.  450  (1894),  the 
mortgage  providing  for  compensation 
to  counsel,  such  pro\ision  being  a 
usual  covenant  in  such  mortgages. 
An  allowance  was  made  to  the  solicitor 
for  the  foreclosing  trustee  in  Farmers' 
L.  &  T.  Co.  V.  McClure,  78  Fed.  Rep. 
209  (1897).  In  Seibert  v.  Minneapolis, 
etc.  Ry.,  58  Minn.  65  (1894),  $50,000 
attorney's  fees  were  allowed  to  the 
trustee's  attorneys,  the  court  holding 
also  that  a  statute  as  to  fees  in  fore- 
closure suits  did  not  apply  to  railroad 
forclosures. 

In  the  case  Read  v.  Memphis,  etc. 
Co.,  107  Tenn.  433  (1901),  the  trustee 
filed  a  bill  against  the  mortgagor 
and  the  purchaser  of  the  equity  of 
the  property  to  determine  his  com- 
pensation for  defending  the  mortgage 
and  also  to  be  reimbursed  for  lawyer's 
fees,  the  defense  being  made  that  he 
had  not  brought  any  funds  to  the 
trust  and  had  no  right  to  a  lien  on  the 
property  for  such  charges.  The  court 
sustained  the  bill.  In  Kentucky  a 
provision  in  a  mortgage  that  the 
attorney  for  the  trustee  shall  be  paid 
a  fee  in  case  of  foreclosure  is  not 
enforceable.  Ky.  T.  Co.  v.  Third 
Nat.  Bank,  50  S.  W.  Rep.  43  (Ky. 
1899).  A  mortgagee  who  comes  into 
possession  of  funds  belonging  to  a 
lessee  of  the  property  from  the  receiver 
is  not  entitled  to  attorney's  fees  for 
defending  against  a  suit  by  such  lessee. 
Western  Union  Tel.  Co.  v.  Boston, 
etc.  Co.,  112  Fed.  Rep.  37  (1901). 
The  trustee  is  entitled  to  compensa- 
tion, especially  where  he  has  had  to 
do  active  work,  such  as  pacing  taxes, 
insurance,  etc.  He  has  a  prior  lien 
on  the  property  for  such  services. 
On  a  .$50,000  mortgage  he  was  allowed 
S800.  Premier  Steel  Co.  v.  Yandes, 
139  Ind.  307  (1894). 
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holders  think  reasonable  they  may  contest  the  same  ^  and  appeal  from 
the  decision  of  the  court.^  If  the  trustee  has  performed  no  services,  or 
has  refused  to  act,  he  cannot  claim  compensation  for  services.^  A 
trustee  will  not  be  allowed  anything  for  himself  or  his  counsel  where 
there  was  no  occasion  for  foreclosing,  and  no  bondholder  cared  to  have 
him  foreclose,  and  the  suit  was  abandoned;  and  where,  on  the  fore- 
closure of  the  second  mortgage,  the  trustee  of  the  first  mortgage  has 
little  to  do,  \e  will  be  given  little  pay.''  Even  though  bondholders 
change  the  trustee  as  allowed  by  the  mortgage  and  he  then  applies  at 
once  to  be  appointed  receiver,  and  is  appointed,  and  the  receivership 
is  soon  set  aside,  yet  he  will  be  allowed  fees  for  himself  as  receiver  and 
for  his  counsel.^ 

The  trustee  cannot  claim  reimbursement  for  any  expenses  except 
those  incurred  in  preserving  the  property  or  in  foreclosing,  unless  the 
additional  expense  is  authorized  by  the  court.^  These  disbursements, 
when  large  and  when  made  in  connection  with  a  railroad,  are  generally 
met  by  the  issue  of  receiver's  certificates.^  The  trustee's  claim  for 
services  is  not  barred  by  the  statute  of  limitations  if  the  mortgage  still 


1  A  bondholder  or  a  purchaser  at 
foreclosure  sale  who  has  agreed  to 
pay  the  trustee's  expense  may  contest 
the  amount  of  that  expense  and  may 
appeal.  Williams  v.  Morgan,  111 
U.  S.  684  (1884).  A  bondholder  may 
intervene  to  contest  extravagant  com- 
pensation to  the  receiver  and  others, 
where  the  trustee  has  joined  in  a 
reorganization  scheme  of  the  majority 
of  the  bondholders.  De  Betz's  Peti- 
tion, 9  Abb.  X.  Cas.  246  (1878). 

2  Cowdrey  v.  Galveston,  etc.  R.  R., 
93  U.  S.  352  (1876);  Trustees  v. 
Greenough,  105  U.  S.  527  (1881). 

'  If  the  trustee  refused  to  act  and 
was  made  a  party  defendant,  an 
allowance  to  his  counsel  may  be 
refused.  Investment  Co.  v.  Ohio,  etc. 
R.  R.,  46  Fed.  Rep.  696  (1891).  Where 
a  trustee  is  removed  because  of  absence 
from  the  country  (Farmers'  L.  &  T. 
Co.  V.  Hughes,  11  Hun,  130  —  1877) 
he  cannot  collect  compensation  for 
his  services.  Hughes  i'.  Chicago,  etc. 
Ry.,  47  N.  Y.  Super.  Ct.  531  (1881). 
The  allowance  to  the  trustees  will 
depend  upon  the  amount  of  work  actu- 
ally done,  and  where  they  practically 
do  nothing  but  employ  counsel,  the 
allowance  to  them  will  be  small.  Phin- 


izy  V.  Augusta,   etc.   R.   R.,   98  Fed. 
Rep.  776  (1896). 

*  Bound  V.  South  Carolina  R.  R.,  62 
Fed.  Rep.  536  (1894).  Trustees  will 
not  be  allowed  any  substantial  com- 
pensation or  disbursements  where  the 
mortgage  was  proved  in  a  suit  insti- 
tuted by  a  judgment  creditor  to  dis- 
tribute the  assets  of  the  insolvent  cor- 
poration, but  such  judgment  creditor 
may  be  allowed  his  expenses  out  of 
the  fund,  although  the  mortgage  is 
not  fuUv  paid.  Tompkins  Co.  v. 
Chester  5lills,  90  Fed.  Rep.  37  (1898). 

*  Burroughs  v.  Toxaway  Co.,  185 
Fed.  Rep.  435  (1911). 

8  Cowdrey  v.  Galveston,  etc.  R.  R., 
93  U.  S.  352  (1876).  In  Bound  v. 
South  CaroHna  Ry.,  59  Fed.  Rep.  509, 
511  (1894),  the  court  said:  "There 
can  be  no  doubt  that  trustees,  and  all 
others  technically  or  actually  occupy- 
ing a  representative  character,  are 
entitled  to  be  reimbursed  for  all  charges 
properly  incurred  in  the  discharge  of 
the  duties  devohang  upon  them,  out 
of  the  fund  over  which  they  have 
charge,  and  in  which  their  constitu- 
ents have  an  interest."  See  also 
§  872,   supra. 

^  See  §  876,  supra. 
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exists.'  The  trustee  may,  under  certain  circumstances,  pay  off  a  prior 
lien  on  the  property,  and  he  will  then  be  subrogated  to  that  lien  and  be 
entitled  to  repajTnent  out  of  the  property  which  he  holds  as  trustee.^ 
A  receiver  need  not  turn  his  fees  over  to  the  trust  company  that  caused 
him  to  be  appointed,  even  though  he  is  president  of  the  trust  company 
and  received  a  salary.^  A  trustee  holding  stock  is  entitled  to  have  his 
charges  paid  before  delivering  it  up.*  Compensation  to  the  receiver 
and  his  counsel  has  a  preference  over  receiver's  certificates,  but  com- 
pensation to  the  trustee  and  his  counsel  does  not.^ 

If  a  receiver  is  improperly  appointed  the  plaintiff  must  pay  the 
receiver's  expenses.^    Thus  where  a  person  causes  a  receiver  to  be  ap- 

1  Although  a  trustee's  claim  for 
services  is  barred  by  the  statute  of 
limitations,  yet  the  mortgage  security 
for  the  bonds  secured  him  also,  and 
that  is  not  barred  except  after  the 
period  raising  a  presumption  of  pay- 
ment. He  is  entitled  to  pay,  and  is 
paid  before  the  bonds  are  paid.  Smith 
V.  Washington,  etc.  R.  R.,  33  Gratt. 
(Va.)  617  (1880). 

2  Memphis,  etc.  R.  R.  t'.  Dow,  120 
U.  S.  287  (1887). 

3  Citizens',  etc.  Co.  v.  Tompkins, 
-97  Md.  182  (1903). 

^  Uehling  v.  Lyon,  134  Fed.  Rep. 
703  (1905). 

*  Petersburg,  etc.  Ins.  Co.  v.  Della- 
torre,  70  Fed.  Rep.  643  (1895).  The 
receiver's  expenses  and  counsel  fees 
may  be  paid  out  of  the  body  of  the 
property.  Central  Trust  C.  v.  Thur- 
man,  94  Ga.  735  (1894).  The  pay  for 
the  attorney  of  the  receiver  is  a  prior 
charge  against  the  property.  Penn. 
Co.,  etc.  V.  Jacksonville,  etc.  Ry.,  93 
Fed.  Rep.  60  (1899).  The  compensa- 
tion of  the  receiver  has  precedence 
over  a  debt  previously  borrowed  by 
him  as  receiver.  Re  Boynton,  Ltd., 
[1910]  1  Ch.  519.  The  attorney's 
fees  have  priority  over  the  receiver's 
remuneration.  Re  Sanitary,  etc. 
Assoc,  [1900]  2  Ch.  289.  Where  a 
receiver  is  ordered  to  turn  over  the 
assets  to  a  trustee  in  bankruptc3%  the 
court  may  allow  him  to  first  deduct 
his  compensation  for  his  ser\aces. 
Mauran  r.  Crown,  etc.  Co.,  23  R.  I. 
324  (1901).  The  expenses  of  a  receiver- 
ship are  paid  before  preferred  claims  are 
paid.  Lyle  v.  Staten  Island,  etc.  Co., 
62  N.  J.  Eq.  797  (1901).     A  franchise 


ta.x  le\'ied  during  a  receivership  does 
not  have  preference  over  the  receiver's 
allowance  and  the  expenses  of  winding 
up  the  business.  Chesapeake,  etc. 
Ry.  V.  Atlantic,  etc.  Co.,  62  N.  J.  Eq. 
751  (1901).  A  receiver's  costs  and 
expenses  must  be  paid  prior  to 
receiver's  certificates.  English,  etc. 
Co.  t'.  Glasdir,  etc.  Mines,  Ltd.,  [1906] 
1  Ch.  365.  The  attorneys  for  the 
receiver  are  not  entitled  to  pay  in 
preference  to  judgment  creditors  for 
services  rendered  in  defeating  a  mort- 
gage as  fraudulent,  where  the  judg- 
ment creditors  were  parties  defendant 
and  their  attorneys  aided  in  the  result. 
North  Side  Bank  v.  Good,  etc.  Co., 
97  N.  Y.  App.  Div.  79  (1904). 

^  Hendrie,  etc.  Co.  v.  Parry,  37 
Colo.  359  (1906).  A  receiver  is  en- 
titled to  pay  for  his  work,  even  though 
the  bill  under  which  he  was  appointed 
is  dismissed  and  he  is  discharged  on 
the  ground  that  the  court  had  no  power 
to  appoint  him.  Sullivan,  etc.  Co.  v. 
Black,  159  Ala.  570  (1909).  Creditors 
who  put  a  corporation  into  bankruptcy 
when  the  court  has  no  jurisdiction 
must  pay  the  expenses  of  the  receiver- 
ship. Re  Wentworth,  etc.  Co.,  191 
Fed.  Rep.  821  (1911).  Where  a 
stockholder  obtains  the  appointment 
of  a  receiver  by  false  allegations  he 
will  be  compelled  to  pay  the  expenses 
and  compensation  of  the  receiver. 
Hall  V.  Wilson,  65  Wash.  137  (1911). 
Lawyers  employed  to  defend  cor- 
porate acts  must  be  paid  by  the  cor- 
poration, even  though  the  acts  are 
adjudged  to  be  idira  vires.  Kanne- 
berg  V.  Evangelical  Creed,  etc.  14(5 
Wis.   610   (1911).     A  bondholder  im- 
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pointed  of  a  growing  and  solvent  corporation,  and  such  appointment 
is  afterwards  declared  void,  he  is  liable  for  all  damages  b^'  reason  thereof 
without  proof  of  malice  or  probable  cause. ^  A  receiver  of  the  assets 
of  a  foreign  corporation  cannot  recover  his  disbursements  and  fees  out 
of  the  fund  where  a  demurrer  to  the  bill  in  equity  has  been  sustained 
and  the  receiver  ordered  to  turn  over  the  assets  to  the  corporation ; 
his  remedy  is  against  the  complainant.-  If  the  assets  are  insufficient 
to  pay  a  receiver  the  court  has  power  to  require  payment  by  the  parties 
who  brought  about  the  receivership.^     But  where  the  trustee  of  the  mort- 


properly  causing  a  receiver  to  be 
appointed  is  liable  for  costs  and  the 
receiver's  expenses.  Wagner  v.  Phil- 
adelphia, etc.  Ry.,  233  Pa.  St.  114 
(1911).  Where  there  was  no  author- 
ity or  justification  for  the  appoint- 
ment of  a  receiver  the  plaintiff  wiU 
have  to  pay  his  compensation.  Excel- 
sior White  Lime  Co.  v.  Rieff,  155  S.  W. 
Rep.  921  (Ark.  1913).  Where  a 
receiver  is  disqualified  to  act  as  such 
he  will  not  be  allowed  any  compensa- 
tion. Roberts  Tel.  &  Tel.  Co.  v. 
Farmers',  etc.  Bank,  155  S.  W.  Rep. 
629  (Tex.  1913).  A  receiver  wall 
not  be  allowed  fees  for  time  during 
which  he  was  unlawfully  kept  in 
oflBee.  Forrester  v.  Boston,  etc.  Co., 
30  Mont.  181  (1904).  If  the  receiver 
is  improperly  appointed  the  party 
obtaining  his  appointment  is  liable 
for  his  pay.  Hickey  v.  Parrot,  etc. 
Co.,  32  Mont.  143  (1905).  A  receiver 
legally  appointed  is  entitled  to  his 
compensation  for  services,  although 
the  order  of  appointment  is  vacated 
or  reversed.  Hickey  v.  Parrot,  etc. 
Co.,  32  Mont.  143  (1905).  Even 
though  a  receivership  at  the  instance 
of  the  corporation  itself  is  void,  yet 
the  corporation  is  liable  for  the  ser- 
vices and  expenditures  of  the  receiver. 
Tabor  v.  Bank  of  Lead^ille,  83  Pac. 
Rep.  1060  (Colo.  1905).  A  liquidator 
appointed  illegally  by  a  court  cannot 
recover  for  his  services  as  liquidator, 
but  may  recover  for  services  so  far 
as  they  were  beneficial  to  the  com- 
pany and  were  accepted  by  the  com- 
pany irrespective  of  the  legal  pro- 
ceedings. Re  Allison,  etc.  Ltd.,  [1904] 
2  K.  B.  327.  Where  the  receiver  of  a 
bank  was  illegally  appointed  at  the 
instance  of  the  state  and  served  only 


seven  days,  an  allowance  to  him  of 
$3,150  is  sufficient,  even  though 
SI, 000, 000  passed  through  his  hands. 
Such  allowance  may  be  taxed  as  costs 
in  the  case.  State  v.  People's,  etc. 
Bank,  197  Mo.  605  (1906). 

1  Thornton,  etc.  Co.  v.  Bretherton, 
32  Mont.  80  (1905).  A  person  at 
whose  instance  a  receiver  is  improp- 
erly appointed  must  bear  the  expense 
thereof.  Wills  Valley,  etc.  Co.  v. 
Galloway,  155  Ala.  628  (1908). 

2  Chicago,  etc.  Co.  v.  Newman, 
187  Fed.  Rep.  573  (1911). 

3  Farmers'  Nat.  Bank  v.  Backus,  74 
Minn.  264  (1898).  A  trust  company 
that  has  instituted  a  suit  to  foreclose 
a  mortgage  and  caused  a  receiver  to 
be  appointed  may  be  required  to  pay 
the  debts  of  the  receiver  and  the  ex- 
penses, in  excess  of  the  amount  real- 
ized on  the  foreclosure  sale.  Chapman 
V.  Atlantic  T.  Co.,  119  Fed.  Rep.  257 
(1902),  the  court  refusing  to  follow 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc. 
R.  R.,  31  Oreg.  237  (1897).  The  com- 
plainant is  not  to  be  charged  with  the 
e.xpenses  of  the  receiver  unless  he  is 
given  an  opportunity  to  be  heard. 
Wills  Valley,  etc.  Co.  v.  Galloway,  139 
La.  276  (1904).  Persons  who  have 
furnished  supplies  to  a  receiver  may 
hold  liable  therefor  the  party  who 
had  the  receiver  appointed.  German 
Nat.  Bank  v.  J.  D.  Best  &  Co.,  32 
Colo.  192  (1904).  A  receiver  ap- 
pointed by  the  debenture-holders  as 
authorized  by  the  terms  thereof  is 
their  agent,  and  they  are  liable  for 
his  contracts  and  acts  and  sale  of 
assets.  Robinson,  etc.  Co.  Ltd.  v.  Chic, 
Ltd.,  [1905]  2  Ch.  123.  The  ex- 
penses of  a  receiver  appointed  at  the 
instance  of  a  pledgee  of  pig  iron  may 
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gage  of  a  canal  and  irrigation  company  institutes  foreclosure  suit  at 
the  request  of  tlie  company  itself  and  of  the  bondholders,  and  causes  a 
receiver  to  be  appointed  and  with  the  consent  of  all  the  parties  the  court 
orders  the  property  to  be  operated  by  the  receiver,  the  mere  fact  that 
the  price  realized  on  foreclosure  sale  was  sufficient  only  to  pay  the  re- 
ceiver's fees  and  a  small  part  of  the  receiver's  certificates  which  he  had 
issued,  does  not  render  the  trustee  as  complainant  liable  for  the  defi- 
ciency.^ An  agreement  of  bondholders  to  hold  a  trustee  harmless  from 
all  costs,  counsel  fees,  and  other  expenses  of  litigation  does  not  render 
the  bondholders  liable  for  counsel  fees,  the  trustee  not  having  been 
adjudged  liable  to  pay  such  counsel  fees.^ 

The  rules  as  to  bondholders  are  somewhat  different.  A  bondholder 
who  brings  suit  to  protect  the  property,  or  to  foreclose  upon  failure 
or  refusal  of  the  trustee  to  do  so,  is  not  allowed  pay  for  his  personal 
services  or  personal  expenses,  but  is  allowed  payment  for  counsel  fees, 
costs,  and  necessary  expenses  in  the  litigation.^     Even  though  an  in- 


be  prorated  between  the  insolvent 
company  and  the  pledgee.  American, 
etc.  Co.  V.  German,  126  Ala.  194 
(1900).  The  party  causing  a  receiver 
to  be  appointed  may  be  responsible 
for  his  fees  and  expenditures  where 
the  estate  was  lost  by  foreclosure. 
Ephraim  v.  Pacific  Bank,  129  Cal.  589 
(1900).  But  where  a  receiver  agreed 
to  look  to  the  property  alone  for  his 
compensation  he  cannot  hold  one  of 
the  parties  liable  therefor.  Ephraim 
V.  Pacific  Bank,  136  Cal.  646  (1902). 

1  Atlantic  Trust  Co.  v.  Chapman, 
208  U.  S.  360  (1908),  rev'g  Chapman 
V.  Atlantic  Trust  Co.,  119  Fed.  Rep. 
257,  and  145  Fed.  Rep.  820. 

2  Central,  etc.  Co.  v.  Louisville,  etc. 
Co.,  100  Fed.  Rep.  545  (1900). 

'  Trustees  v.  Greenough,  105  U.  S. 
527  (1881);  Central  R.  R.,  etc.  Co.  v. 
Pettus,  113  U.  S.  116  (1885),  where 
the  counsel  for  the  creditor  was  held 
to  have  a  lien  on  the  property,  even 
though  the  client  had  compromised 
the  case.  The  attorneys  for  bond- 
holders and  stockholders  of  an  insol- 
vent corporation  who  cause  a  receiver 
to  be  appointed  and  all  the  debts  to  be 
paid  in  full  may  be  allowed  counsel 
fees.  Edwards  v.  Bay,  etc.  Co.,  172 
Fed.  Rep.  971  (1909).  Where  a  bond- 
holder carries  on  the  foreclosure  suit, 
and  prior  mortgagees  are  made  parties, 
and  the  proceedings  go  to  a  sale,  the 


counsel  fees  of  each  party  must  be  paid 
from  the  fund  going  to  that  party. 
Where  part  of  the  bondholders  contest 
the  action  of  the  trustees  in  declaring  the 
principal  due,  such  bondholders  must 
pay  their  own  counsel  fees.  Bound  v. 
South  Carolina  Ry.,  59  Fed.  Rep.  509 
(1894).  Where  bondholders  inter- 
vene and  carry  on  litigation  for  the 
protection  of  the  property  in  a  way 
which  the  trustee  might  have  done, 
and  for  which  the  trustee  might  have 
been  allowed  expenses,  the  court  Avill 
allow  such  expenses  to  such  bond- 
holders. Soibert  v.  ^linneapolis,  etc. 
Ry.,  58  Minn.  ,58  (1894).  The  bond- 
holders requesting  the  trustee  to  fore- 
close may  be  liable  for  the  costs  and 
legal  expense  for  which  the  trustee 
is  liable,  where  they,  in  accordance 
with  the  terms  of  the  mortgage, 
agreed  to  indemnify  the  trustee.  Cen- 
tral Trust  Co.  V.  Louisville  Trust  Co., 
87  Fed.  Rep.  23  (1898).  A  debenture^ 
holder  who  brings  suit  and  realizes 
for  the  benefit  of  all  is  entitled  to  his 
legal  costs  to  be  paid  from  the  funds. 
Re  New  Zealand,  etc.  Ry.,  [1901]  2 
Ch.  357.  In  a  suit  by  a  debenture- 
holder  in  behalf  of  himself  and  others 
to  enforce  the  security,  only  statu- 
tory costs  wall  be  paid  to  the  plaintiff 
and  no  extra  allowances.  Re  Queen's 
Hotel,  [1900]  1  Ch.  792.  Even  though 
the  minority  bondholders  succeed  in 


3433 


§  879.] 


RECEIVERS. 


tervening  security-holder  causes  the  appointment  of  a  co-trustee,  yet 
his  counsel  is  not  entitled  to  an  allowance  from  the  fund  unless  a  benefit 
to  the  fund  is  shown,  especially  where  all  the  questions  raised  by  him 
would  have  arisen  natm-ally  in  the  course  of  the  litigation.^ 

Similar  rules  prevail  as  to  a  stockholder  who  institutes  suit  to  remedy 
a  wrong  which  has  been  done  to  the  corporation.  Inasmuch  as  the  suit 
is  for  the  benefit  of  all  the  stockholders,  and  inasmuch  as  the  results  of 
the  suit  belong  and  go  to  the  corporation,  it  is  right  that  the  expense 
of  comisel  fees  and  other  disbursements  of  the  suit  should  be  paid  by 
the  corporation,  provided  the  suit  so  instituted  is  successful.^    A  person 


having  a  new  sale  which  brings  a  higher 
price,  their  counsel  is  not  entitled  to 
an  allowance.  Las  Vegas  Ry.  v. 
Trust  Co.,  126  Pac.  Rep.  1009  (N.  M. 
1912). 

1  Weed  V.  Central,  etc.  Ry.,  100  Fed. 
Rep.  162  (1900).  Where  the  final 
proceeds  are  insufficient  to  pay  re- 
ceiver's certificates,  the  fees  of  counsel, 
who  caused  the  receiver  to  be  appointed 
cannot  be  paid  out  of  the  fund,  even 
though  he  acted  as  counsel  for  receiver, 
but  without  an  order  of  the  court. 
Buell  V.  Kanawha,  etc.  Corporation, 
201  Fed.  Rep.  762  (1912).  The  fees 
of  attorneys  who  successfully  and  in 
behalf  of  creditors  resist  the  payment 
of  improper  claims  by  the  receiver 
cannot  be  paid  out  of  the  funds  in  the 
receiver's  hands.  Attorney-General  v. 
North  America  L.  Ins.  Co.,  91  N.  Y. 
57  (1883);  People  v.  Knickerbocker, 
etc.  Ins.  Co.,  31  Hun,  622  (1884); 
Attorney-General  v.  Continental,  etc. 
Ins.  Co.,  27  Hun,  195  (1882). 

2  A  proper  allowance  will  be  made 
to  the  counsel  of  the  successful  stock- 
holder. Fox  V.  Hale,  etc.  Co.,  108 
Cal.  475  (1895) ;  Meeker  v.  Winthrop 
Iron  Co.,  17  Fed.  Rep.  48  (1883); 
Trustees  v.  Greenough,  105  U.  S.  527 
(1881);  Central  R.  R.  v.  Pettus,  113 
U.  S.  116  (1885),  also  holding  that 
the  attorney  may  have  certain  costs 
from  parties  benefiting  thereby.  The 
attorney  for  a  stockholder  who  succeeds 
in  setting  aside  certain  payments  made 
by  the  corporation  for  services  may 
be  allowed  a  fee  to  be  paid  by  the 
corporation.  Ely,  etc.  Co.  v.  Mat- 
thews, 144  Ky.  531  (1911).  Where  a 
stockholder's  suit  results  in  some  of  the 
defendants  voluntarily  paying  money 


to  the  company,  plaintiff's  attorney 
may  be  granted  an  allowance.  Baker 
V.  Seattle,  etc.  Co.,  61  Wash.  578 
(1911).  Where  a  minority  stock- 
holder succeeds  in  recovering  for  the 
corporation  a  sum  of  money  from  the 
majority  stockholders  the  court  may 
grant  his  attorney  an  allowance  out 
of  such  money.  Princeton,  etc.  Co. 
V.  Gilchrist,  99  N.  E.  Rep.  426  (Ind. 
1912).  Counsel  for  the  stockholders 
cannot  be  given  an  allowance  from  the 
estate,  even  though  he  aided  in  a  re- 
organization where  he  has  already  been 
paid  an  amount  agreed  in  advance. 
Linen  Thread  Co.  v.  Booth  &  Co., 
192  Fed.  Rep.  515  (1911).  A  director 
cannot  legally  use  corporate  funds  to 
pay  an  attorney  to  defend  a  suit 
brought  against  him  and  the  corpora- 
tion to  cancel  stock  which  he  caused 
the  corporation  to  issue  to  himself 
in  order  to  control  it,  the  corporation 
being  but  a  nominal  party.  Chabot, 
etc.  Co.  V.  Chabot,  84  Atl.  Rep.  892 
(Me.  1912).  Where  the  directors  are 
held  liable  for  breach  of  trust  their 
legal  expenses  cannot  be  paid  by  the 
corporation.  Godley  v.  Crandall,  etc. 
Co.,  153  N.  Y.  App.  Div.  697  (1912). 
A  corporation  cannot  pay  the  expense 
of  defending  a  suit  to  set  aside  a  pool- 
ing agreement  of  the  stockholders 
which  was  declared  illegal.  First  Nat. 
Bank  of  Tarboro  v.  Holderness,  76 
S.  E.  Rep.  624  (N.  C.  1912).  Where 
minority  stockholders  succeed  in  col- 
lecting a  large  sum  of  money  in  be- 
half of  the  corporation,  which  the 
directors  refuse  to  sue  for,  they  are 
entitled  to  their  counsel  fees.  Louis- 
ville, etc.  Co.  V.  Dodd,  85  S.  W.  Rep. 
683  (Ky.  1905).     Where  a  stockholder 
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suing  for  the  benefit  of  himself  and  others  is  entitled  to  reimbursement 

charges  various  frauds  and  establishes  Pittsburgh  Plate  Glass  Co.,  57  Fed. 
but  one,  the  court  may  allow  him  a  Rep.  86  (1893).  The  attorney  of  a 
reasonable  amount  for  counsel  fees,  stockholder  who  brings  suit  to  set 
but  not  necessarily  all  of  his  coun-  aside  an  illegal  corporate  contract  will 
sel's  fees  and  disbursements.  Lillard  not  be  allowed  any  compensation  un- 
t).  Oil,  etc.  Co.,  70  N.  J.  Eq.  197  (1904).  til  the  suit  is  completed.  Jaekson- 
The  costs  and  expenses  of  a  stock-  ville,  etc.  Ry.  t'.  American  Const.  Co., 
holder,  who  caused  to  be  set  aside  57  Fed.  Rep.  66  (1893).  Where  a 
a  sale  of  all  the  property  to  another  part  of  the  stockholders  agree  to  give 
corporation,  will  be  allowed  by  the  a  contingent  fee,  and  thereby  a  large 
covirt  as  a  part  of  the  costs  of  the  recovery  is  had,  the  court  may  order 
suit.  Forrester  t-.  Boston,  etc.  Co.,  that  the  fee  be  paid  out  of  the  amount 
29  Mont.  397  (1904),  the  oourt  recovered.  Crumlish  v.  Shenandoah 
in  this  ease  allowing  an  attorney's  Valley  R.  R.,  40  W.  Va.  627  (1895). 
fee  of  fifty  thousand  dollars.  Where  A  stockholder  bringing  a  suit  in  be- 
a  stockholder  brings  suit  in  behalf  half  of  the  corporation  cannot  bind 
of  himself  and  other  stockholders  the  company  by  agreeing  to  a  con- 
to  compel  directors  to  pay  back  tingent  fee  with  his  attorney,  but  if 
the  dividends  declared  in  violation  the  suit  is  successful  the  court  will 
of  a  statute,  and  pending  the  suit  allow  the  attorney  a  fair  fee ;  in  this 
the  directors  make  voluntary  pay-  case  $2,500  out  of  $9,000  recovered, 
ment  to  the  corporation  the  court  has  Graham  v.  Dubuque,  etc.  Works,  138 
no  power  to  allow  counsel  fees,  the  Iowa,  456  (1908).  In  the  case  Mc- 
fund  not  having  come  into  its  pos-  Millan  v.  Northport,  etc.  Co.,  49  Wash, 
session.  Matter  of  Meighan,  106  N.  Y  76  (1908),  $1,000  was  allowed  to  the 
App.  Div.  599  (1905) ;  aff'd,  182  N.  Y.  attorney  for  a  complaining  stockholder, 
558.  An  attorney  suing  for  a  stock-  who  enjoined  the  removal  of  corporate 
holder  in  behalf  of  all  stockholders  property  and  saved  $250,000,  it  appear- 
maj^  under  the  New  York  statute,  have  ing,  however,  that  a  preliminary  in- 
a  lien  for  his  services  on  the  com-  junction  was  as  far  as  the  case  went. 
promised  amount  paid  to  the  cor-  The  proceeds  of  the  suit  belong  to  the 
poration.  Meighan  v.  American,  etc.  corporation.  An  agreement  that  the 
Co.,  154  Fed.  Rep.  346  (1907).  When  attorneys  shall  have  a  contingent  fee 
the  majority  enters  into  litigation  is  good  where  all  the  stockholders 
with  the  minority,  costs  are  not  to  stood  by  and  allowed  the  work  to  go 
be  paid  by  the  majority  out  of  the  on.  Davis  v.  Gemmell,  73  Md.  530 
corporate  funds.  Pickering  v.  Ste-  (1891).  A  successful  complaining 
phenson,  L.  R.,  14  Eq.  322  (1872).  stockholder  is  entitled  to  a  reasonable 
The  ease  Hubbard  v.  Camperdown  fee  for  his  attorney  to  be  paid  by  the 
Mills,  25  S.  C.  496  (1886),  holds  that  corporation,  but  such  fee  is  deter- 
the  attorney  for  stockholders  restrain-  mined  by  the  evidence  and  not  bj^  the 
ing  the  corporation  from  a  fraud  and  value  of  the  services  rendered.  De- 
having  a  receiver  appointed  cannot  catur,  etc.  Co.  v.  Palm,  113  Ala.  531 
collect  his  fees  from  the  corporate  (1896).  The  successful  stockholder  is 
assets,  but  that  the  fees  of  the  attor-  entitled  to  have  his  reasonable  dis- 
ney  defending  the  corporation  should  bursements  and  attorney's  fees  paid 
be  paid  from  the  fund.  C/.  Re  Attor-  by  the  corporation,  and  has  a  lien 
ney-General  v.  North,  etc.  Ins.  Co.,  91  therefor  on  the  property  recovered. 
N.  Y.  57  (1883).  As  to  the  compensa-  Grant  v.  Lookout  Mountain  Co.,  93 
tion  and  reimbursement  to  complain-  Tenn.  691  (1894).  Where  two  groups 
ing  stockholders,  see  also  Woodruff  v.  of  stockholders  are  contesting  for  eon- 
New  York,  etc.  R.  R.,  129  N.  Y.  27  trol,  the  expenses  of  the  litigation 
(1891).  If  a  stockholder  fails  in  his  should  not  be  borne  by  the  company, 
bill  and  has  charged  fraud,  he  will  Wickersham  v.  Crittenden,  106  Cal.  329 
be  compelled   to   pay   costs.     Barr   v.  (1895).     As    to    the   mode   of   paying 
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.if  he  succeeds,  but  to  no  contribution  if  he  fails  in  the  suit.^  The  pro- 
ceeds of  a  stockholder's  suit  belong  to  the  corporation,  less  a  reasonable 
allowance  to  the  plaintiff  for  his  costs,  disbursements,  and  attorney's 
fees.^  Costs  payable  by  the  complaining  stockholders  are  payable  by 
them  per  capita  and  not  pro  rata,  according  to  the  amount  of  stock 
held  by  each.^ 

A  creditor  who  causes  a  receiver  to  be  appointed,  and  carries  on 
other  litigation  for  the  benefit  of  the  property,  may  be  given  an  allow- 
ance* 

plaintiff's  attorneys,  see  Wiekersham 
V.  Crittenden,  103  Cal.  582  (1894).  In 
Georgia  it  is  held  that  even  though 
a  minority  stockholder  succeeds  in  en- 
joining an  ultra  vires  act,  yet  the 
court  cannot  make  the  corporation 
pay  his  attorney's  fees,  inasmuch  as 
lie  neither  brings  property  into  the 
corporate  treasury  nor  brings  about 
the  distribution  of  any  fund.  Alex- 
ander V.  Atlanta,  etc.  R.  R.,  113 
Ga.  193  (1901).  In  the  case  Read  v. 
Memphis,  etc.  Co.,  107  Tenn.  433 
(1901),  the  trustee  filed  a  bill  against 
the  mortgagor  and  the  purchaser 
of  the  equity  of  the  property  to  deter- 
mine his  compensation  for  defending 
the  mortgage  and  also  to  be  reim- 
bursed for  lawyer's  fees,  the  defense 
being  made  that  he  had  not  brought 
any  funds  to  the  trust  and  had  no 
right  to  a  lien  on  the  property  for 
such  charges.  The  court  sustained 
the  bill.  In  a  suit  between  two  cor- 
porations, one  of  which  owns  a  majority 
of  the  stock  of  the  other  and  controls 
it,  a  minority  stockholder  of  the  latter 
may  intervene  and  defend,  even  though 
the  suit  was  instituted  at  his  request, 
it  appearing  that  he  did  not  then  know 
all  the  facts.  In  such  a  case,  however, 
his  attorney's  fees  must  be  paid  by 
himself.  Ex  parte  Gray,  157  Ala.  358 
(1908). 

iHobbs  V.  McLean,  117  U.  S.  567 
(1886).  Where  a  receiver  has  been 
appointed  at  the  instance  of  a  cred- 
itor, and  a  stockholder  files  a  bill 
alleging  fraud,  and  does  not  prove  it, 
the  mere  fact  that  his  attorney  takes 
part  in  the  proceedings  does  not  en- 
title the  latter  to  payment  of  his 
fees  from  the  fund  where  nothing  was 
added  to  the  fund  by  his  efforts.   La- 


mar V.  Hall,  etc.,  129  Fed.  Rep.  79 
(1904),  rev'g  William  Firth  Co.  v.  Mil- 
ieu, etc.  Mills,  129  Fed.  Rep.  141 
(1903). 

2  Chetwood  v.  California  Nat,  Bank, 
113  Cal.  649  (1896).  See  also  §§  734, 
748,  supra. 

'  Edwards  v.  Bay  State,  etc.  Co.,  130 
Fed.  Rep.  242  (1904). 

^  Burden,  etc.  Co.  v.  Ferris,  etc.  Co., 
87  Fed.  Rep.  810  (1898).  C/.  Trus- 
tees V.  Greenough,  105  U.  S.  527 
(1881).  Fees  of  the  mortgagor  in  a 
foreclosure  suit  cannot  be  allowed 
unless  the  bondholders  are  paid  in  full, 
but  the  fees  of  counsel  who  file  a  bill 
under  which  an  insolvent  corporation 
is  wound  up  may  be  paid  from  the 
proceeds  of  the  property.  Trust  & 
Deposit  Co.,  etc.  v.  Spartanbirrg,  etc. 
Co.,  97  Fed.  Rep.  409  (1899).  Coun- 
sel for  a  creditor,  who  procures  an 
adjudication  of  insolvency  against  a 
corporation,  is  entitled  to  compensa- 
tion for  services  rendered  in  the 
protection  of  the  fund,  even  after 
the  appointment  of  receivers.  Bowker 
V.  Haight,  etc.  Co.,  170  Fed.  Rep.  67 
(1909).  In  a  suit  to  wind  up  a  build- 
ing and  loan  association  an  attorney 
employed  by  the  complainant  after 
a  receiver  had  been  appointed  will 
not  be  paid  out  of  the  funds,  his  action 
not  ha\'ing  benefited  the  creditors  or 
stockholders.  Barker  v.  Southern 
Building,  etc.  Ass'n,  181  Fed.  Rep. 
638  (1910).  Where  an  insolvent  cor- 
poration has  assigned  for  the  benefit 
of  its  creditors,  and  then  one  of  the 
creditors  files  a  bill  to  wind  up  the 
company  and  for  distribution,  his  at- 
torneys will  not  be  given  an  allow- 
ance, inasmuch  as  no  new  assets  were 
disclosed     and     no     beneficial     effect 
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The  allowance  to  the  master  who  sells  must  be  reasonable.^  The 
charges  of  an  expert  accountant  employed  by  a  few  of  the  creditors 
will  be  allowed  out  of  the  fund  where  the  result  of  the  investigation  is 
the  realization  of  a  large  sum  of  money.^ 

The  insolvent  mortgagor  and  its  counsel  are  not  entitled  to  pay 
out  of  the  receiver's  funds.^     But  where  at  the  time  a  suit  is  pending 


shown.  Parkhurst,  etc.  Co.  v.  Wilkin- 
son Co.,  54  S.  W.  Rep.  58  (Tenn. 
1899).  An  attorney  who  causes  a  re- 
ceiver to  be  appointed  and  also  acts 
as  attorney  for  the  receiver  is  en- 
titled to  pay  for  all  the  services,  and 
such  pay  should  not  be  reduced  by 
reason  of  the  fact  that  creditors  will 
not  realize  much.  Stone  v.  Omaha, 
etc.  Co.,  61  Neb.  834  (1901).  A 
creditor  who  causes  a  receiver  to  be 
appointed  cannot  have  his  attorney's 
fees  paid  out  of  the  fund  derived  from 
property  which  is  foreclosed.  Kelly  v. 
Mountain  City  Club,  101  Tenn.  286 
(1898).  The  costs  of  the  party  who 
obtains  the  receivership  are  not  paid 
out  of  the  fund.  Re  Anglo-Austrian, 
etc.  Union,  [1895]  2  Ch.  891.  A  re- 
ceiver appointed  in  second-mortgage 
foreclosure  proceedings  cannot  collect 
his  fees  out  of  the  first-mortgage  in- 
terests. Tome  V.  King,  64  Md.  166 
(1885).  The  attorney  for  a  creditor 
of  an  insolvent  corporation  who 
causes  it  to  be  wound  up  in  accord- 
ance with  the  statutes  may  be  allowed 
a  reasonable  fee  for  services  actually 
performed.  Bradshaw,  etc.  v.  Bank  of 
Little  Rock,  76  Ark.  50  (1905).  A 
court  may  allow  counsel  fees  incurred 
by  a  corporation  in  resisting  a  receiver- 
ship. Assets,  etc.  Co.  v.  Defrees,  etc., 
225  111.  508  (1907). 

*  An  allowance  of  $4,000  to  the  mas- 
ter in  chancery  for  selling  a  road 
for  $250,000  was  reduced  by  the  courts 
to  $2,500,  in  Finance  Committee  v. 
Warren,  82  Fed.  Rep.  525  (1897).  The 
court  also  held  that  it  was  illegal  for 
the  parties  in  interest  to  arrange  in 
advance  with  the  master  as  to  his 
fees.  As  to  allowances  to  the  master 
who  sells  the  propertv,  see  Brown  v. 
King,  62  Fed.  Rep.  529  (1894).  As 
to  the  master's  compensation,  see 
Pleasants  v.  Southern  Ry.,  93  Fed. 
Rep.  93  (1899). 


2  Sands  v.  Greeley  &,  Co.,  83  Fed. 
Rep.  772  (1897). 

^  A  lawyer  employed  by  the  com- 
pany before  the  foreclosure  has  no 
lien  ahead  of  the  bonds,  but  if  he  is 
employed  on  a  salary  he  may  be  paid 
like  other  employees  for  ninety  days' 
time  prior  to  foreclosure.  Finance 
Co.,  etc.  V.  Charleston,  etc.  R.  R.,  52 
Fed.  Rep.  526  (1892).  Where  after  a 
receiver  has  been  appointed  the  presi- 
dent employs  an  attorney  to  oppose 
the  receivership,  he  cannot  collect  his 
fees  from  the  assets  in  the  receiver's 
hands.  Barker  v.  Southern  Building, 
etc.  Ass'n,  181  Fed.  Rep.  636  (1910). 
In  condemnation  proceedings  against 
a  waterworks  plant  the  attorney  for  the 
defendant  company  is  not  entitled  to 
an  allowance  as  against  the  trustee  of 
a  mortgage.  Farmers',  etc.  Co.  v. 
Westchester  County,  etc.  Co.  143  N.  Y. 
App.  Div.  78  (1911).  Legal  services 
rendered  two  years  prior  to  the  re- 
ceivership will  not  be  paid  in  pref- 
erence to  bonds.  Finance  Co.,  etc.  v. 
Charleston,  etc.  R.  R.,  52  Fed.  Rep. 
678  (1892).  The  attorneys  for  a  rail- 
road company  which  is  resisting  fore- 
closure on  the  ground  that  the  bonds 
are  invalid  will  not  be  allowed  com- 
pensation out  of  the  receiver's  funds. 
Union  L.  &  T.  Co.  v.  Southern,  etc. 
Co.,  51  Fed.  Rep.  106  (1892).  The 
attorney  for  the  insolvent  company  is 
not  entitled  to  pay  out  of  the  funds 
for  resisting  the  fee  asked  for  by  the 
attornev  for  the  complainant.  Talbot 
V.  Mason,  125  Fed.  Rep.  101  (1903). 
LTnless  the  attorney  obtains  decree  or 
judgment,  or  succeeds  in  bringing  a 
fund  into  court,  he  has  no  lieu,  and 
the  court  cannot  order  payment  to 
him.  Lehman  v.  Tallassee  Mfg.  Co., 
64  Ala.  567,  602  (1879).  The  attorney 
of  an  insolvent  trust  company  is  not 
entitled  to  preference  in  the  payment 
of  his  bill.     People,  etc.  v.  American, 
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against  a  railroad  company  for  the  construction  price  thereof,  an  order 
is  made  authorizing  the  company  to  continue  to  defend  the  proceedings, 
the  attorney's  fees  in  making  such  defense  for  the  company,  after  the 
receivership,  will  be  paid  before  the  bondholders  are  paid,  the  suit 
having  been  successfully  defended.^  Wliere  the  first  mortgagee  fore- 
closes and  the  proceeds  are  insufficient  to  pay  his  debt,  a  second  mort- 
gagee who  is  made  a  party  defendant  is  not  entitled  to  costs.^  The  fees 
of  an  attorney,  who  is  collecting  a  claim  for  a  bank  at  the  time  that  it 
passes  into  the  hands  of  a  receiver,  and  who  succeeds,  will  be  allowed 
from  the  assets.^  A  lessor  collecting  moneys  from  the  receiver  will 
not  be  allowed  counsel  fees.*  The  directors  are  entitled  to  reasonable 
pay  for  winding  up  the  affairs  of  the  corporation.^  There  is  doubt  as 
to  the  right  of  directors  to  compel  the  corporation  to  pay  their  legal 
expense  in  suits  brought  against  them  for  their  acts.^  Where  an  illegal 
sale  of  the  property  of  a  dissolved  corporation  is  set  aside,  the  counsel 
for  the  directors  cannot  have  an  allowance  out  of  the  assets ;  neither 
can  the  president  have  a  salary.^  Where  the  directors  are  held  liable 
for  breach  of  trust  their  legal  expenses  cannot  be  paid  by  the  corpora- 
tion.^   A  corporation  cannot  pay  the  expense  of  defending  a  suit  to  set 


etc.  Co.,  170N.  Y.  App.  Div.  579  (1902) ; 
aff'd,  172  N.  Y.  371.  A  claim  for 
legal  services  has  no  preference.  Gregg 
V.  Mercantile  T.  Co.,  109  Fed.  Rep. 
220  (1901).  An  attorney  does  not 
come  within  the  six  months'  rule. 
Ten  Eyck  v.  Pontiae,  etc.  R.  R.,  114 
Mich.  494  (1897).  In  dissolution 
and  winding-up  proceedings  a  former 
attorney  of  the  company  will  not 
be  allowed  any  claim  for  professional 
services  where  he  was  a  party  to  a 
scheme  to  wreck  the  corporation. 
Baxter  v.  Lowe,  93  Fed.  Rep.  3.58 
(1899).  Counsel  of  the  company  prior 
to  the  receivership  will  be  allowed 
pay  as  a  "labor  claim."  Bayliss  v. 
Lafayette,  etc.  R.  R.,  9  Biss.  90 
(1879)  ;  s.  c,  2  Fed.  Cas.  1080. 
An  attorney  cannot  claim  payment 
from  the  income  of  the  receiver  on  a 
bill  due  to  such  attorney  a  year  and 
a  half  prior  to  the  receivership.  But 
an  attorney  whose  salary  came  due 
a  short  time  prior  to  the  receivership 
may  obtain  payment  from  the  re- 
ceiver. Blair  v.  St.  Louis,  etc.  R.  R. 
23  Fed.  Rep.  523  (1885).  As  to  the 
fees  of  attorneys  who  are  defending 
a  suit  for  the  railroad  before  a  re- 
ceiver was  appointed,  the  receiver  con- 


tinuing the  defense  thereafter,  see 
Blair  v.  St.  Louis,  etc.  R.  R.,  20  Fed. 
Rep.  348  (1884).  As  to  the  attor- 
ney's fees,  compare  s.  c,  20  Fed.  Rep. 
351  (1884).  An  attorney  who  repre- 
sents a  claim  with  a  contingent  in- 
terest therein  is  entitled  to  his  in- 
terest, even  though  his  client  has 
made  assignments  to  other  parties. 
Central  Trust  Co.  v.  Richmond,  etc. 
R.  R.,  105  Fed.  Rep.  803  (1900). 

1  Re  Wrexham,  etc.  Ry.,  [1900]  1 
Ch.  261. 

2  Re  Clayton,  etc.  Co.,  90  L.  T.  Rep. 
283  (1904). 

3  Sowles  V.  National  Union  Bank, 
82  Fed.  Rep.  139  (1897). 

4  Central  Trust  Co.  v.  Valley  Ry.,  55 
Fed.  Rep.  903  (1893). 

sGund  V.  Ballard,  80  Neb.  385 
(1907). 

6  See  Stendell  v.  Longshoremen's,  etc. 
Assoc,  116  La.  974  (1906);  Figge  v. 
Bergenthal,  130  Wis.  594  (1906); 
Harbison  v.  First  Presbyterian  Soc, 
46  Conn.  529  (1879) ;  Commonwealth 
V.  Order,  etc.,  192  Pa.  St.  487  (1899) ; 
See  s.  c,  193  Pa.  St.  240  (1899). 

'  Mason  v.  Pewabic  Min.  Co.,  66 
Fed.  Rep.  391  (1894). 

8  Godley  v.  Crandall,  etc.  Co.,  153 


3438 


CH.   LI.] 


RECEIVERS. 


[§  880. 


aside  a  pooling  agreement  of  the  stockholders  which  was  declared  ille- 
gal.^ The  chairman  of  the  bondholders'  committee  cannot  claim  com- 
pensation for  his  services  out  of  the  proceeds  of  the  foreclosure  sale. 
He  must  collect  from  the  bondholders  whom  he  represented.^  A  reor- 
ganization committee  may,  after  their  work  is  completed,  maintain  a 
bill  in  equity  to  have  their  accounts  allowed  and  the  securities  dis- 
tributed and  their  compensation  fixed  and  a  discharge  from  the  trust 
decreed.^  Compensation  of  trustees  of  a  voting  trust  cannot  be  col- 
lected from  the  corporation  itself,  nor  from  stockiiolders  who  did  not 
take  part  in  the  trust.**  Interest  on  a  fund  deposited  in  court  pend- 
ing litigation  may  be  used  to  pay  the  expense  of  administering  the  fund.^ 
The  receiver  should  not  select  his  counsel  from  either  side.^ 

§  880.  Accounts  and  accounting  by  receiver  —  Control  over  his 
acts.  —  The  receiver  should  render  frequent  accounts  to  the  master 
during  the  receivership.  The  master's  confirmation  of  such  accounts 
goes  a  great  way  towards  securing  the  approval  of  the  court. ^    There 

of  obtaining  the  receivership  business, 
and  who  was  attorney  for  the  bond- 
holders before  the  receiver  was  ap- 
pointed. Blair  v.  St.  Louis,  etc. 
R.  R.,  20  Fed.  Rep.  348  (1884).  A  re- 
ceiver will  not  be  permitted  to  em- 
ploy as  counsel  one  whose  interests 
personally  or  as  attorney  are  hostile 
to  the  interests  represented  by  and 
the  duties  of  such  receiver.  Farwell 
V.  Great  Western  Tel.  Co.,  161  111.  522 
(1896).  The  court  will  not  appoint 
as  counsel  for  the  receiver  the  coun- 
sel for  the  party  who  obtained  the 
receivership.  Emmons  v.  Davis,  etc. 
Co.,  16  Atl.  Rep.  157  (N.  J.  1888). 
A  receiver  should  not  employ  "as 
attorneys  men  who  are  interested  in 
one  side  of  the  litigation  and  who 
could  not  advise  him  impartially." 
Speiser  v.  Merchants'  Exchange  Bank, 
110  Wis.  506  (1901).  The  court  will 
not  approve  the  appointment  of  coun- 
sel to  the  receiver  of  a  person  who 
resigned  from  the  deputy  attorney- 
generalship  for  that  purpose.  People 
V.  Brooklyn  Bank,  125  N.  Y.  App.  Div. 
354  (1908).  In  Louisiana  a  receiver 
may  appoint  as  his  attorney  an 
attorney  who  is  interested.  Villere 
V.  New  Orleans,  etc.  Co.,  122  La.  717 
(1908). 

^  The  receiver  should  account  to 
the  master  frequently.  The  master's 
allowance  or  disallowance  of  the  ae- 


N.  Y.  App.  Div.  697  (1912).     See  also 
note  2,  p.  3434,  supra. 

1  First  Nat.  Bank  of  Tarboro  v. 
Holderness,  76  S.  E.  Rep.  624  (N.  C. 
1912). 

2  Trust  &  Deposit  Co.  etc.  v.  Spar- 
tanburg, etc.  Co.,  97  Fed.  Rep.  409 
(1899). 

3  Mills  V.  Potter,  189  Mass.  238 
(1905).  Where  the  mortgage  pre- 
scribes that  the  trustee  shall  take  pos- 
session and  operate  or  sell  the  road 
upon  default,  and  as  a  matter  of  fact 
possession  is  taken  by  a  reorganiza- 
tion committee,  which  holds  practi- 
cally all  the  bonds  and  stock,  and 
a  friendly  foreclosure  is  had  and  a 
reorganization  carried  out,  expenses 
incurred  by  the  committee  in  operat- 
ing the  road  must  be  paid  prior  to 
the  mortgage,  the  foreclosure  decree 
having  a  provision  that  debts  prior 
in  equity  to  the  mortgage  and  en- 
titled to  payment  from  the  corpus 
shall  be  paid  by  the  purchasers. 
Queen  Anne's,  etc.  Co.  v.  Queen  Anne's 
R.  R.,  148  Fed.  Rep.  41  (1906) ;  aff'd, 
162  Fed.  Rep.  828. 

^  Clark  V.  National,  etc.  Co.,  82 
Conn.  178  (1909). 

*  Central  T.  Co.  v.  New  Amsterdam, 
etc.  Co.,  167  Fed.  Rep.  983  (1909). 

^  The  receiver  should  not  appoint 
as  his  counsel  his  brother,  who  has 
come  into  the  circuit  for  the  purpose 
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are  no  formal  rules  governing  the  method  by  which  the  court  refers 
and  passes  upon  receiver's  accounts.^  But  before  a  receiver  is  paid 
he  should  file  sworn  vouchers  and  should  state  whether  any  corporate 
debts  are  unpaid,  or  any  more  assets  are  available.^  The  receiver  can 
be  made  to  account  only  in  the  court  that  appointed  him.^  The  court 
which  appointed  him  is  also  the  only  court  that  has  power  to  control 
and  give  orders  to  the  receiver.''  The  validity  of  a  sale  by  him  must 
be  contested  in  the  court  which  appointed  him  and  authorized  the  sale.^ 


count  and  items  binds  the  court,  un- 
less the  items  are  extraordinary. 
Cowdrey  v.  Railroad  Co.,  1  Woods,  331 
(1870) ;  s.  c,  6  Fed.  Cas.  660.  Where 
a  receiver's  accounts  have  already 
been  passed  upon,  the  court  will  re- 
strain the  master  from  making  an- 
other report  on  them.  The  remedy 
for  mistakes,  fraud,  etc.,  is  by  a  di- 
rect proceeding  only.  Farmers'  L.  & 
T.  Co.  V.  Central  R.  R.,  2  Fed.  Rep. 
751  (1880).  If  there  are  several  ac- 
counts the  accounting  of  one  does  not 
necessarily  involve  the  accounting  by 
all.  Farmers'  L.  &  T.  Co.  v.  Central 
R.  R.,  2  Fed.  Rep.  751  (1880).  The 
practice  relative  to  the  receiver  and 
the  master  in  chancery  is  stated  in 
Cowdrey  v.  Railroad  Co.,  1  Woods,  331 
(1870) ;  s.  c,  6  Fed.  Cas.  660,  where 
Mr.  Justice  Bradley  said  that  excep- 
tions in  regard  to  the  receiver's  ac- 
counts must  be  made  before  the  mas- 
ter, otherwise  they  will  not  be  con- 
sidered by  the  coiirt.  The  court  will, 
however,  direct  a  change  where  mani- 
fest errors  or  improper  charges  have 
been  made.  The  master,  in  passing 
on  the  accounts,  acts  in  a  judicial  and 
not  a  mere  ministerial  capacity.  For 
errors  by  him  the  remedy  is  by  peti- 
tion to  the  court,  and  not  by  excep- 
tions. The  court  will  then  consider 
the  principle  and  rules  adopted  by  the 
master,  but  will  not  go  into  the  de- 
tails of  the  account.  If  the  receiver 
dies  before  his  discharge,  his  executor 
may  be  called  to  account  in  the 
matter.  Re  Columbian  Ins.  Co.,  30 
Hun,  342  (1883).  A  receiver  will  be 
charged  interest  on  such  of  the  funds 
as  he  uses  in  his  private  business. 
Hinckley  v.  Railroad  Co.,  100  U.  S.  153 
(1879).  The  receiver  may  appeal 
from  the  decree  rendered  on  his  ac- 


counts.    Hinckley     v.     Oilman,     etc. 
R.  R.,  94  U.  S.  467  (1876). 

'  Harrigan  v.  Gilchrist,  121  Wis. 
127  (1904). 

2  Strauss  v.  Casey,  etc.  Co.,  69 
N.  J.  Eq.  19  (1905). 

3  A  receiver  cannot  be  called  on  to 
account  before  any  court  but  that 
which  appointed  him ;  hence  the  fed- 
eral court  will  not  compel  a  state 
receiver  to  appear  in  the  federal 
court  on  a  bill  filed  for  that  purpose. 
Conkling  v.  Butler,  4  Biss.  22  (1865) ; 
8.  c,  6  Fed.  Cas.  279 ;  Massachusetts, 
etc.  Ins.  Co.  v.  Chicago,  etc.  R.  R., 
13  Fed.  Rep.  857  (1882).  Concerning 
a  suit  upon  the  bond  given  by  a  re- 
ceiver, and  who  may  enforce  it,  see 
Thomson  v.  McGregor,  45  N.  Y. 
Super.  Ct.  197  (1879),  involving  a 
partnership  receivership.  If  there  is 
a  main  suit  and  also  an  auxiliary 
one,  the  receiver  should  be  brought 
to  account  in  the  main  suit  and 
applications  for  allowance  for  dam- 
ages should  be  made  there.  Central 
T.  Co.  V.  East  Tennessee,  etc.  R.  R., 
30  Fed.  Rep.  895  (1886).  See  also 
§  865,  supra. 

*  The  supreme  court  will  not  order 
a  receiver  appointed  by  the  lower 
court  to  operate  the  road.  People  v. 
McLane,  62  Cal.  616  (1882).  The  su- 
preme coiu*t  of  the  state  will  refuse 
to  mandamus  a  receiver  to  operate  the 
road,  the  receiver  having  been  ordered 
by  the  lower  court  not  to  operate  it. 
State  V.  Marietta,  etc.  R.  R.,  35  Ohio 
St.  154  (1878).  See  also  §  863,  supra, 
concerning  the  validity  of  the  appoint- 
ment of  the  receiver. 

5  The  validity  of  a  receiver's  sale  of 
property  in  his  hands  cannot  be  ques- 
tioned in  another  court,  the  receiver 
having    been    discharged.     Bradley  v. 
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A  state  court  cannot  enjoin  a  federal  receiver  of  a  telephone  company 
from  charging  higher  rates  than  is  permitted  by  a  city  ordinance.^ 
The  court  may  inquire  into  the  propriety  of  its  receiver  substituting 
a  new  attorney.-  The  accounts  of  a  deceased  receiver  should  not  be 
settled  except  upon  bringing  in  his  personal  representatives.^  Where  a 
receiver  has  been  appointed  at  the  instance  of  stockholders  and  after- 
wards the  property  is  returned  to  the  corporation,  the  corporation  may 
file  a  bill  to  compel  the  receiver  to  account.^  The  bondsman  for  a  re- 
ceiver is  liable  for  his  embezzlements,  even  though  the  receivership 
was  illegal  for  want  of  jurisdiction.^  In  insolvency  proceedings  under 
the  Connecticut  statute,  a  judgment  appointing  a  receiver  does  not 
terminate  the  jurisdiction  of  the  court.^ 

§  881.  Distribution  by  the  receiver.  —  Most  of  the  principles  of 
law  which  arise  under  this  heading  have  been  discussed  in  other  sec- 
tions of  this  chapter.  In  a  suit  for  the  foreclosure  of  a  mortgage  se- 
curing an  issue  of  bonds,  it  is  not  necessary  that  the  bonds  should  be 
produced  before  the  court  or  a  master  before  the  entry  of  a  decree  of 
sale.^  But  the  referee  in  a  mortgage  foreclosure  suit  should  take  evi- 
dence in  regard  to  each  and  every  bond,  so  as  to  pass  upon  the  actual 
indebtedness  irrespective  of  what  the  corporation  or  its  directors  may 
admit.^ 

Mortgage  bondholders  may  file  their  claims  as  general  creditors  in 
addition  to  realizing  what  they  can  from  their  mortgage.  A  pledgee  of 
mortgage  bonds  from  the  corporation  itself,  after  realizing  what  he 
can  from  bonds,  may  file  a  claim  as  a  general  creditor,  not  as  a  bond- 
holder, but  on  his  original  claim.^    The  question  of  the  ownership  of 

Marine,  etc.  Co.,  3  Hughes,  26  (1879) ;  Fed.  Rep.  936  (1896) ;    Toler  v.  East 

s.  c,  3  Fed.  Cas.  1172.  Tennessee,  etc.  Ry.,  67  Fed.  Rep.  168 

'  Rogers    v.    Chippewa,    etc.,     135  (1894).     See  also  §  847,  supra. 
Mich.  79  (1903).  *  Cochran   v.   Anglo-American,   etc. 

=  People  V.  Bank  of  Staten  Island,  Co.,  69  Hun,  168  (1893). 
112  N.  Y.  App.  Div.  791  (1906).  »  Pattberg  v.   Lewis,  etc.   Bros.,  55 

3  Overholt  I).  Old,  etc.  Co.,  98  Va.  N.  J.  Eq.  604  (1897).     Mortgage  bond- 

654  (1900).  holders    may    prove    their    bonds    as 

*  Hamm  v.  Stone,  etc.  Co.,  18  Tex.  general  creditors  without  surrendering 

Civ.  App.  241   (1898).  their  lien.     Re  Medina,  etc.  Co.,  179 

5  Baltimore,  etc.  Assoc,  v.  Alderson,  Fed.  Rep.  929  (1910) ;  s.  c,  182  Fed. 
99  Fed.  Rep.  489  (1900).  The  bond  Rep.  508.  A  deficiency  on  foreclosure 
of  a  surety  for  a  receiver  can  be  en-  sale  may  participate  with  unsecured 
forced  only  in  a  suit  at  law.  Kirker  creditors  in  the  distribution  of  assets 
V.  Owings,  98  Fed.   Rep.  499   (1899).  not  covered  by  liens.     Homer  v.  Balti- 

6  Barber  v.  International  Co.,  74  more,  etc.  Co.,  117  Md.  411  (1912).  A 
Conn.  652  (1902).  As  to  the  enforce-  mortgagee  is  entitled  to  share  propor- 
ment  of  the  receiver's  bond,  see  Ward  tionately  in  unmortgaged  corporate 
V.  State,  HI  Md.  528  (1909).  assets  without  reference  to  his  mort- 

^  Diekerman  v.  Northern  Trust  Co.,    gage   security,   except   that    the   total 
80  Fed.  Rep.  450  (1897),  aff'g  North-    amount  received  must  not  exceed  his 
ern  Trust   Co.   v.   Columbia,   etc.,   75    debt.     The  court  may  require  him  to 
(216)  3441 
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bonds  as  between  a  pledgor  and  pledgee  and  subsequent  holders  cannot 
be  contested  in  the  foreclosure  of  the  mortgage  securing  the  same,  prior 
to  the  decree,  but  on  the  distribution  of  the  proceeds  of  the  foreclosure 
sale  that  question  can  then  be  litigated.^  The  interest  a  corporate 
creditor  has  in  the  assets,  after  a  receiver  has  been  appointed  and  before 
a  decree  of  distribution,  cannot  be  reached  by  one  of  his  creditors  by 
petition  of  intervention.^  Where  the  trustee  of  a  mortgage  loans  money 
to  the  mortgagor  and  takes  part  of  the  bonds  as  security,  and  then 
at  the  request  of  the  mortgagor  sells  the  bonds  at  public  sale  and  buys 
them  in,  it  cannot  enforce  the  bonds  for  their  full  amount,  but  only 
to  the  extent  of  the  debt  secured,  and  upon  payment  must  deliver  up 
the  bonds  for  cancellation.^  In  the  distribution  of  the  assets  the  un- 
issued bonds  of  the  corporation  are  not  considered.^  In  general,  all 
the  bonds  share  equally  in  the  proceeds  of  a  foreclosure  sale ;  but  where 
the  corporation  agreed  with  the  first  purchasers  to  issue  only  a  certain 
amount  of  bonds  per  mile,  although  the  mortgage  provided  for  a  much 
larger  issue,  a  purchaser  of  bonds  in  excess  of  that  amount,  who  purchases 
with  knowledge  of  the  above  agreement,  will  share  in  the  proceeds  only 
after  such  first  purchasers  of  bonds  have  been  paid.^  The  general  rule, 
however,  is  that  all  creditors  of  the  same  class  are  entitled  to  pajTnent 
proportionately.^  Whether  a  claim  is  provable  or  unprovable  when  a 
receiver  is  appointed  is  considered  elsewhere.^ 

In  the  distribution  of  the  assets  of  an  insolvent  corporation  citi- 

realize  on  his  security  so  as  to  ascer-         *  Badger  v.  Sutton,  30  N.  Y.  App. 

tain  the  balance  due.     Mark  v.  Ameri-  Div.  294  (1898). 

can,  etc.  Co.,  84  Atl.  Rep.  887  (Del.  *  McMurray  v.  Moran,  134  U.  S.  150 

1912).     See  also  §  763,  supra.  (1890). 

1  Sioux  City,  etc.  Ry.  v.  Manhattan  *  A  receiver  is  bound  to  pay  all  pro- 
T.  Co.,  92  Fed.  Rep.  428  (1899).  The  portionately,  although  some  of  the 
court  in  the  foreclosure  decree  may  re-  creditors  have  already  received  part 
serve  the  question  of  the  amount  due  payment  in  another  state  and  present 
on  the  bonds  and  as  to  who  owns  a  claim  for  the  balance.  People  v. 
them,  the  decree  providing  for  the  Universal,  etc.  Ins.  Co.,  42  Hun,  616 
bondholders  coming  in  and  proving  (1886).  Cf.  §  865,  supra.  Where  all 
the  same.  Western,  etc.  Co.  v.  United  the  parties  entitled  to  participate  in 
States,  etc.  Co.,  41  Tex.  Civ.  App.  the  proceeds  of  the  sale  consent  that 
478  (1906).  a  certain  liability  shall  be  paid,   this 

2  Williston  Seminary  v.  Easthamp-  is  a  waiver  of  their  rights  to  that 
ton,  etc.  Co.,  186  Mass.  484  (1904).  extent,  and  they  cannot  compel  the 
A  court  will  not  stay  payment  of  the  purchaser  to  pay  in  sufficient  cash  in 
sum  due  to  one  of  the  creditors  on  lieu  of  bonds  to  make  up  the  amount 
distribution,  in  order  that  one  of  his  of  the  claim  so  allowed.  Central 
creditors  may  institute  suit  to  levy  Trust  Co.  v.  Cincinnati,  etc.  Ry.,  58 
on  the  same.  Spence  v.  Solomons  Co.,  Fed.  Rep.  500  (1892).  As  to  the  rights 
129  Ga.  31  (1907).  of    coupon-holders,  see    §772,    supra; 

3  Knickerbocker,   etc.   Co.   v.   Pena-  and    as    to    bondholders,    see     §  762^ 
cook,    etc.    Co.,    100    Fed.    Rep.    814  supra.     See  108  L.  T.  Rep.  489. 
(1900).  'See  §§  642,  874,  supra. 
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zens  of  other  states  cannot  be  discriminated  against.^  Even  though 
money  earned  before  the  appointment  of  a  receiver  does  not  belong 
to  the  receiver,  yet  if  he  collects  it  and  distributes  it  among  the  bond- 
holders in  accordance  with  the  orders  of  the  court,  the  general  cred- 
itors cannot  hold  him  personally  liable  for  so  doing.  The  remedy  is  by 
motion  or  appeal  and  not  by  a  collateral  action.^  Profits  made  during 
the  receivership  by  operation  by  a  third  party  belong  to  the  mortgagee, 
even  though  he  opposed  such  operation.  A  deficiency  judgment  is 
not  necessary  to  entitle  the  mortgagee  to  such.^  Even  though  a  re- 
ceiver is  appointed  at  the  instance  of  general  creditors,  yet  if  a  mort- 
gagee forecloses  by  a  cross-bill  the  income  of  the  receiver  will  be 
applied  to  the  bonds  instead  of  the  general  debts.'*  Where  mortgaged 
property  runs  into  different  states  and  consists  of  a  lease  and  of  rolling- 
stock  and  there  are  prior  liens  in  some  of  the  states,  the  court  may  ap- 
portion the  proceeds  according  to  mileage  in  the  different  states.^  A 
general  creditor  may  intervene  to  participate  in  the  distribution  of  a 
surplus  remaining  after  foreclosure.^  In  distribution  simple  creditors 
share  pro  rata  with  judgment  creditors.^  Upon  corporate  insolvency 
unsecured  bonds  have  no  priority  over  other  general  claims.^ 

On  a  foreclosure  sale  the  court  may  order  a  distribution  of  any  sur- 
plus remaining  after  the  payment  of  the  mortgage  debt,  and  the  court 
need  not  turn  over  such  surplus  to  the  insolvent  corporation,  but  may 
decree  that  the  surplus  be  divided  among  the  preferred  and  common 
stockholders  after  paying  all  general  creditors  who  present  their  claims 
within  a  fixed  time.^  A  judgment  against  the  company  held  by  the 
receiver  may  be  presented  and  passed  upon  by  the  court. ^^  General 
debts  incurred  by  the  corporation  after  such  appointment  may  not 

1  Blake  v.  MeClung,  176  U.  S.  59  »  Blair  v.  Clayton,  etc.  Co.,  77  Atl. 
(1900).  Rep.  740  (Del.  1910).     See  §  762,  supra. 

2  Piatt  V.  N.  Y.  etc.  Ry.,  170  N.  Y.  ^  Toledo,  etc.  R.  R.  v.  Continental 
451  (1902).  Earnings  received  by  a  Trust  Co.,  95  Fed.  Rep.  497  (1899). 
receiver  appointed  at  the  instance  of  An  assignment  by  a  corporation  for 
a  general  creditor  are  distributed  the  the  benefit  of  creditors  cannot  legally 
same  as  the  proceeds  of  a  foreclosure  provide  that  any  surplus  shall  be  di- 
sale.  Thomas  v.  Cincinnati,  etc.  Ry.,  vided  among  the  stockholders,  inas- 
91  Fed.  Rep.  202  (1898).  much    as    the    corporation   is    entitled 

'  Boyce  v.  Continental  Wire  Co.,  125  to  such  surplus.     State  v.  Mitchell,  58 

Fed.  Rep.  740  (1903).  S.  W.  Rep.  365  (Tenn.  1899).     Where 

*  Haehnlen  v.  Drayton,  192  Fed.  the  trustee  of  the  mortgage  in  fore- 
Rep.  300  (1911).     See  §  851,  supra.  closing  knows  that  the  corporation  is 

^  Thomas  v.  Cincinnati,  etc.  Ry.,  91  entitled    to  the  surplus  but  pays  the 

Fed.  Rep.  195  (1898).  same  to  a  pledgee  of  the  corporation 

*  Savings  &  T.  Co.  etc.  v.  Bear  the  trustee  is  personally  liable.  Brink- 
Valley,  etc.  Co.,  93  Fed.  Rep.  339  erhoff,  etc.  Co.  v.  Boyd,  91  S.  W.  Rep. 
(1899).  523  (Mo.  1905). 

'  In  re  Lord,  etc.  Co.,  7  Del.  Ch.  Rep.  '"  Barber    v.    International    Co.,  74 

248  (1895).  Conn.  652  (1902). 
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participate  in  the  assets.^  It  is  illegal  to  use  a  portion  of  the  funds 
realized  on  the  foreclosure  sale  to  pay  a  part  of  the  expense  of  reor- 
ganization, where  some  of  the  old  security-holders  do  not  enter  into  the 
reorganization.^  Even  though  valid  claims  exist  against  directors  for 
misconduct,  and  even  though  in  proceedings  to  wind  up  the  corporation 
they  have  filed  claims  as  creditors,  yet  it  is  not  the  proper  procedure  to 
allow  the  receiver  to  file  an  answer  and  set-off  in  that  suit,  especially 
where  no  process  is  issued  against  the  directors  requiring  them  to  answer. 
An  order  might  have  been  entered  withholding  any  distribution  of  assets 
to  them  until  the  claim  against  them  had  been  litigated.^  A  director 
will  not  be  paid  the  amount  due  him  as  a  bondholder  in  final  distri- 
bution while  the  company  has  an  unliquidated  claim  against  him  for 
fraud.* 

Where,  by  the  charter,  the  stockholders  are  liable  for  all  debts, 
and  they  buy  some  of  the  company's  bonds,  the  remaining  bonds  will 
be  paid  first  out  of  the  proceeds  of  foreclosure.^  A  stockholder's  lia- 
bility on  stock  may  be  offset  against  bonds  held  by  the  stockholder, 
even  though  he  has  transferred  them  to  another,  who,  however,  had 
knowledge  of  the  facts.^  A  promoter's  possible  liability  and  the  lia- 
bility of  stockliolders  on  unpaid  stock  will  not  be  adjusted  and  offset 
in  the  distribution  among  bondholders  after  foreclosure  sale,  even 
though  the  bondholders  were  promoters  and  stockholders.  Independ- 
ent suits  must  be  instituted  for  that  purpose,  especially  as  general 
creditors  are  interested."  Where  the  court  authorizes  the  receiver 
to  sue  promoters  for  secret  profits,  the  proceeds  of  the  suit  to  belong 
to  the  creditors  who  agree  to  pay  the  expenses,  costs,  etc.,  a  creditor 
who  delays  taking  part  until  it  is  evident  that  a  large  sum  will  be  re- 
covered, will  not  be  allowed  to  come  into  such  suit.^  Where  after 
a  bank  was  placed  in  a  receiver's  hands  there  was  a  voluntary  reor- 
ganization under  the  same  charter  and  the  reorganization  failed,  the 

1  Jones  V.  Arena  Pub.  Co.,  171  Mass.  sets.  Sacramento  Bank  v.  Pac.  Bank, 
22  (1898).  124  Cal.  147  (1899). 

2  Re  Canning,  etc.  Co.,  [1900]  1  Ch.  ^  Hynes  v.  Illinois,  etc.  Bank,  226 
708.  111.  95  (1907).     In  the  case  Gillett  v. 

3  Youtsey  v.  Hoffman,  108  Fed.  Rep.  Chicago  Title  &  T.  Co.,  230  lU.  373 
693  (1901).  (1907),    it    seems    that    where    bonds 

*  Re  Rhodesia,  etc.  Ltd.,  [1910]  were  sold  with  a  bonus  of  stock,  and 
1  Ch.  239.  the    purchasers    were    held    liable  on 

*  Shaw  V.  Saranac  Horse  NaU  Co.,  the  stock,  they  were  held  to  be 
78  Hun,  7  (1894) ;  aff'd  on  another  entitled  to  participate  as  bondholders 
point  in  144  N.  Y.  220.  A  stockholder  in  the  fund  which  the  court  com- 
who   has   paid   his   statutory   liability  pelled  them  to  pay  in  on  their  stock. 

is    not    subrogated    to    the    claims    so  ^  Land,  etc.  Co.  v.  Tathall,  132  Fed. 

paid,  and  hence  cannot  participate  in    Rep.  305  (1904). 

any  dividends  from  the  corporate  as-  «  McEwan  t^.  Harriman,  etc.  Co.,  138 

Fed.  Rep.  797  (1905). 
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claims  of  those  who  were  parties  to  it  are  subject  to  the  payment  first 
of  claims  of  those  who  were  not.^  A  stipulation  of  a  corporate  creditor 
that  he  will  not  enforce  his  claim  if  the  property  is  not  sold  by  the  re- 
ceiver for  more  than  a  person  offers  to  buy  it  at  sheriff's  sale  will  be 
enforced.-  Even  though  a  corporate  creditor  has  realized  a  part  of 
his  debt  under  stocl-diolders'  statutory  liability,  yet  he  may  participate 
in  the  assets  of  the  corporation  as  though  no  part  of  his  debt  had  been 
paid.^ 

Interest  is  allowed  in  certain  cases. ^  After  a  receiver  is  appointed 
interest  ceases  as  between  the  creditors,  but  continues  as  against  the 
corporation  and  its  stockholders.^  The  agreed  rate  of  interest  continues 
to  the  date  when  the  receiver  takes  possession,  and  then,  until  the  print 
cipal  and  interest  are  paid,  interest  at  the  legal  rate  is  allowed  before 
anything  is  paid  to  stockholders.^  Xo  interest  is  allowed  in  distribu- 
tion unless  the  claimants  ask  for  interest,  and  where  interest  is  allowed 
it  is  at  the  same  rate  on  all  claims  and  the  interest  should  be  figured 
to  the  date  of  the  appointment  of  the  receiver,  and  also  to  the  date  of 


1  Rumble  v.  Tjois,  123  Ga.  295 
(1905). 

2  Gibson  v.  Standard,  etc.  Co.,  134 
Fed.  Rep.  799  (1905). 

'  Sacramento  Bank  t'.  Pac.  Bank, 
124  Cal.  147  (1899). 

*  When  a  receiver  defers  payment 
of  a  dividend  to  a  creditor  until  it 
is  first  determined  whether  certain 
collateral  securities  shall  first  be  ap- 
plied to  the  debt,  the  creditor  is  en- 
titled to  interest  on  the  di\'idend. 
People  V.  Remington,  59  Hun,  307 
(1891) ;  aff'd,  126  N.  Y.  679.  Interest 
on  claims  is  allowed  up  to  the  time 
of  the  appointment  of  the  receiver. 
New  York  Security,  etc.  Co.  v.  Lom- 
bard Inv.  Co.,  73  Fed.  Rep.  537  (1896). 
See  also  §  850,  supra.  Even  though 
interest  on  preferred  claims  is  al- 
lowed improperly  by  the  referee  and 
is  confirmed  by  the  court,  yet  if  only 
a  portion  of  the  creditors  filed  excep- 
tions and  prosecuted  the  appeal,  the 
creditors  not  appealing  are  not  en- 
titled to  the  benefits  of  the  appeal. 
People,  etc.  v.  American,  etc.  Co..  70 
N.  Y.  App.  Div.  579  (1902). 

*  People  V.  American,  etc.  Co.,  172 
N.  Y.  371  (1902).  Claims  do  not  bear 
interest  after  the  appointment  of  a 
receiver.  Solomons  v.  American,  etc. 
Assoc,    116    Fed.    Rep.    676    (1902); 


aff'd,  120  Fed.  Rep.  1018.  Creditors 
are  entitled  to  interest  after  liquida- 
tion has  commenced  as  well  as  before, 
as  against  stockholders.  Bank  Com'rs 
V.  New  Hampshire,  etc.  Co.,  74  X.  H. 
292  (1907).  In  ordinary-  cases  interest 
is  not  allowed  on  corporate  claims  after 
a  receiver  is  appointed.  Tredegar 
Co.  V.  Seaboard,  etc.  Ry.,  183  Fed. 
Rep.  289  (1910).  Interest  on  a  cor- 
porate note  runs  only  to  the  beginning 
of  the  receivership  proceedings.  Gas- 
ton &  A\Tes  V.  CampbeU  Co.,  141  S.  W. 
Rep.  515  (Tex.  1911). 

6  People  V.  Merchants'  Trust  Co.,  187 
N.  Y.  293  (1907).  The  rule  as  to  in- 
terest is  different  where  the  corpora- 
tion finally  pays  all  debts  as  com- 
pared with  where  it  does  not.  Vari- 
ous phases  of  the  method  of  figuring 
interest  on  deposits,  etc.,  in  an  in- 
solvent bank  were  considered  in 
People  V.  Merchants'  Trust  Co.,  116 
N.  Y.  App.  Div.  41  (1906).  Com- 
pound interest  will  not  be  allowed 
on  coupon  bonds.  West  End  T.  Co.  r. 
WetheriU,  77  N.  J.  Eq.  590  (1910). 
On  the  winding  up,  creditors  are  en- 
titled to  interest  on  their  claims  from 
the  date  of  the  commencement  of  the 
winding  up.  Re  Duncan  &,  Co.,  92 
L.  T.  Rep.  108  (1905). 
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distribution  if  there  are  sufficient  assets.^  Interest  on  a  fund  deposited 
in  court  pending  litigation  may  be  used  to  pay  the  expense  of  adminis- 
tering the  fund.^  The  question  of  distribution  by  an  auxiliary  receiver 
in  one  state  where  the  main  receivership  is  in  another  state  is  considered 
elsewhere.^  Inasmuch  as  the  courts  of  New  York  allow  claims  for  rent 
not  accrued,  while  the  courts  of  Massachusetts  do  not,  the  United  States 
court  in  New  York,  having  appointed  an  ancillary  receiver  of  a  Massa- 
chusetts corporation,  while  the  United  States  court  in  Massachusetts 
has  appointed  the  main  receiver,  will  direct  the  New  York  funds  to  be 
sent  to  the  United  States  court  in  Massachusetts  for  distribution.* 

Where,  in  a  litigation  by  the  receiver  to  collect  a  claim,  the  receiver 
is  defeated,  the  costs  of  the  defendant  must  be  paid  before  any  distri- 
bution of  assets  among  general  creditors.^  If  a  surplus  remains  after 
paying  one  class  of  liens  the  next  class  take  such  surplus.®  A  stock- 
holder in  a  national  bank  may  bring  suit  in  a  state  court  to  have  the 
liquidating  agent  of  the  bank  distribute  the  remaining  assets,  the  cred- 
itors having  been  paid,  even  though  such  agent  was  appointed  by  the 
comptroller  of  the  currency.^  A  creditor  may  prove  his  claim  before 
the  master  instead  of  filing  an  original  bill,  even  though  he  claims  a 
preference.^  A  lessee  of  the  mortgagor  may  be  entitled  to  the  surplus 
remaining  after  the  mortgage  has  been  foreclosed  and  paid.^  Some- 
times, by  a  decree  of  foreclosure,  the  purchaser  at  the  sale  is  bound  to 
pay  the  receiver's  obligations.^" 

'  Blair  v.  Clayton,  etc.  Co.,  77  Atl.  also   that  where  one  railroad  is  cus- 

Rep.  740  (Del.  1910).  todian  of  the  sinking  fund  of  another 

2  Central  T.  Co.  v.  New  Amster-  railroad,  and  both  become  insolvent, 
dam,  etc.  Co.,  167 Fed.  Rep.  983(1909).  the  bondholders  of  the  latter  have  a 

3  See  §  865,  supra.  claim    prior    in    right     to    deficiency 

*  Whelan    v.   Enterprise,   etc.    Co.,    judgments  in  foreclosure  against   the 
166   Fed.    Rep.   138  (1908).     On   this    former;   aff'd,  114  Fed.  Rep.  263. 
subject  see  §  642,  supra.  ^  Gray  v.  Massachusetts  Cent  R.  R., 

^  Re     London     MetaUurgical     Co.,  171  Mass.  116  (1898). 
[1895]    1    Ch.    758.     Costs    in    a    suit  i"  See  §  890,  infra.     Where  a  person 

instituted       during       a       receivership  having    a   claim  against  the  old    cor- 

should  be  paid  as  a  preferred  claim,  poration    intervenes    in    the    distribu- 

Ephraim  v.  Pacific  Bank,  136  Cal.  646  tion  proceedings  and  claims  that  the 

(1902).     As  to  the  receiver's  liability  new  corporation  is  liable  therefor,  and 

for  costs,  see  note  4,  p.  3347,  supra.  a  full  hearing  is  had,   the  court  will 

^  Where  a  receiver  is  appointed  and  not  throw  the  claim  out  on  the  ground 

the  estate  sells  for  enough  to  pay  the  that  an  independent  bill  should  have 

first  mortgage,  the  second  mortgagee  been    filed.     Central    of    Georgia    Ry. 

may  reach  the  fund  in  the  receiver's  v.    Paul,    93    Fed.    Rep.    878    (1899). 

hands.     Keogh  v.  McManus,  34  Hun,  A  judgment  obtained  in  a  state  court 

521  (1885).  against  a  federal  receiver  on  account 

'  Ingold  V.  Gilmore,  118  N.  Y.  App.  of  his  acts  in  the  business,  is,  e.xcept 

Div.  727  (1907).  where    fraud    is    involved,    conclusive 

*  Central,  etc.  Co.  v.  Farmers',  etc.  as  to  its  existence  and  amount  as 
Co.,  116  Fed.  Rep.  700  (1901),  holding  against  the  receiver  and  the  purchaser 
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In  a  judgment  creditor's  suit  it  is  proper  to  have  the  master  adver- 
tise for  claims.^  Judgment  entered  by  default  after  the  receiver  is 
appointed  is  not  sufficient  proof  of  the  claim.-  Where,  under  decree 
of  the  federal  court,  the  property  has  been  sold,  and  the  court  has 
ordered  claims  against  the  receiver  to  be  filed,  the  court  will  enjoin 
the  prosecution  of  claims  against  the  receiver  in  a  state  court.^  A 
creditor  may  apply  to  participate,  even  after  partial  dividends  have 
been  made.^  In  proving  claims  the  creditors  need  not  file  any  applica- 
tion to  intervene,  etc.^  By  order  of  the  court  no  claimant  may  be  al- 
lowed to  participate  in  the  assets  in  the  hands  of  the  receiver  unless  he 
proves  his  claim  before  a  master.^  A  court  may  allow  claims  to  be  filed 
after  the  last  day  fixed  for  filing.^  Each  application  for  permission  to  file 
a  claim  after  the  time  has  expired  will  be  decided  on  its  merits.^  Where 
a  claim  is  filed  with  a  receiver,  but,  by  reason  of  negotiations  for  a  settle- 
ment, is  not  pressed  to  a  hearing  until  after  the  time  limited  by  the 
court,  the  court  may  extend  the  time.^  An  order  of  the  court  limiting 
the  time  within  which  claims  must  be  presented  may  be  a  bar  to  claims 
not  presented  within  that  time.^°     If  a  person  damaged  fails  to  pre- 


at  foreclosure  sale,  who  assumed  all 
the  receiver's  liabilities.  Manhattan 
T.  Co.  V.  Chicago,  etc.  Co.,  188  Fed. 
Rep.  1006  (1910). 

*  Continental  Trust  Co.  v.  Toledo, 
etc.  R.  R.,  82  Fed.  Rep.  &42  (1897). 

2  Danforth  v.  National  C.  Co.,  68 
Minn.  308  (1897).  But  see  §  870, 
supra. 

3  Central  Trust  Co.  v.  St.  Louis, 
etc.  Ry.,  59  Fed.  Rep.  385  (1893). 

*  Plaintiff  in  a  suit  pending  against 
a  corporation  at  the  time  it  goes  into 
a  receiver's  hands  may  apply  to  par- 
ticipate in  the  funds,  even  after  the 
time  for  presenting  claims  has  elapsed 
and  two  dividends  have  been  paid, 
but  he  cannot  obtain  past  dividends. 
Smith  V.  Manhattan  Ins.  Co.,  4  Hun, 
127  (1875).  A  court  has  power  to 
allow  a  claim,  even  though  the  time 
within  which  claims  must  be  pre- 
sented, as  fixed  by  an  order  of  the 
court,  has  e.xpired.  Park  v.  New  York, 
etc.  R.  R.,  140  Fed.  Rep.  799  (1905). 
The  court  may  let  a  creditor  in,  even 
though  the  time  has  expired.  Straw, 
•etc.  Co.  V.  Kilbourne,  etc.  Co.,  92 
Minn.  397  (1904). 

*  American  Hay  Co.  v.  Dry  Dock, 
etc.  R.  R.,  165  Fed.  Rep.  486  (1908). 
A  holding  company  having  claims  in 


a  receivership  cannot  prove  claims 
also  in  behalf  of  companies,  all  of 
whose  stock  it  owns.  Central  T.  Co. 
V.  Third  Ave.  R.  R.,  165  Fed.  Rep.  478 
(1908). 

^  Pennsvlvania  Steel  Co.  v.  N.  Y. 
City  Ry.,'l61  Fed.  Rep.  786  (1908), 
holding  also  that  a  judgment  in  an- 
other court  may  be  proof,  and  that 
the  claimant,  if  he  prefers,  may  pro- 
ceed with  his  litigation  in  another 
court  rather  than  file  Ms  claim  in 
the  receivership. 

^  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.,  201  Fed.  Rep.  781 
(1913). 

*  Pennsvlvania  Steel  Co.  v.  New 
York  City  Ry.,  202  Fed.  Rep.  296 
(1912). 

3  Wall  V.  Young,  54  N.  J.  Eq.  24 
(1895).  The  court  may  extend  the 
time  for  filing  claims  and  may  allow 
a  claim  even  after  the  time  has  expired. 
Bisbee  v.  Mt.  Battle  Mfg.  Co.,  107 
Me.  185  (1910). 

1"  Abraham  v.  Mercantile  T.  &  D. 
Co.,  86  Md.  254  (1897).  After  full 
opportunity  for  the  presentation  of 
claims  has  been  given  and  the  mas- 
ter's report  filed,  further  claims  will 
not  be  allowed.  Sands  v.  Greelev  & 
Co.,   83    Fed.   Rep.    772    (1897).     As 
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sent  his  claim  until  after  the  receiver  has  been  discharged,  the  court 
generally  has  power  still  to  aid  him,  but  sometimes  cannot  do  so.^     Dis- 

to  distribution  in  another  state,  see  A  claimant  who  for  four  years  liti- 
s.  c,  88  Fed.  Rep.  130,  and  §  865,  supra,  gates  his  claim  and  does  not  file  any 
The  court  may  limit  the  time  in  which  claim  in  insolvency  proceedings  can- 
claims  which  have  been  filed  must  be  not  compel  the  distributees  to  repay 
proved.  Pennsylvania,  etc.  Co.  v.  anything.  Bickford  v.  McComb,  88 
New  York  City  Ry.  Co.,  175  Fed.  Rep.  Fed.  Rep.  428  (1898).  Even  though 
811  (1908).  A  suit  in  a  state  coui-t  a  corporation  is  put  into  a  receiver's 
against  a  federal  receiver  for  damages  hands,  under  a  statute  relative  to  in- 
may  be  barred  by  order  of  the  federal  solvent  corporations,  and  notice  for 
court  if  the  claim  or  judgment  is  the  presentation  of  claims  is  given, 
not  presented  to  the  federal  receiver  and,  in  accordance  with  the  statute, 
within  a  reasonable  time.  Pennsyl-  all  claims  not  presented  within  four 
vania,  etc.  Co.  v.  New  York  City  Ry.,  months  are  barred  and  the  property 
176  Fed.  Rep.  469  (1910).  The  date  is  then  sold,  yet  a  non-resident  cred- 
on  which  the  status  of  claims  should  itor  who  has  no  actual  notice  may  at- 
be  fixed  is  not  the  time  of  the  appoint-  tack  the  proceedings  on  the  ground 
ment  of  the  receiver  but  a  time  fixed  that  they  were  fraudulent  and  for  the 
by  the  court.  Pennsylvania  Steel  purpose  of  reorganizing  the  company 
Co.  V.  New  York  City  Ry.,  198  in  fraud  of  creditors.  Dobson  v.  Peck 
Fed.  Rep.  721  (1912).  The  order  of  Bros.  &  Co.,  103  Fed.  Rep.  904  (1900). 
distribution  fixing  the  time  within  In  appointing  a  receiver  of  an  in- 
which  claims  must  be  filed  may  cut  solvent  corporation  to  collect  the  as- 
off  claims  not  filed  within  that  time  -  sets  and  distribute  them,  the  court 
so  far  as  concerns  the  assets  then  in  may  limit  to  four  months  the  time 
the  hands  of  the  court,  but  does  not  within  which  creditors  may  present 
prevent  a  personal  suit  later  against  their  claims  and  may  allow  the  cred- 
the  company  nor  against  outside  assets,  itors  to  come  into  the  suit.  Barber 
Metropolitan,  etc.  Co.  v.  Place,  147  v.  International  Co.,  74  Conn.  652 
Fed.  Rep.  90  (1906).  As  against  (1901).  A  pro\asion  in  a  foreclosure 
a  liability  on  stock  issued  on  property  decree  for  filing  of  claims  within  a 
at  an  overvaluation  a  stockholder  specified  time  should  direct  publica- 
cannot  set  off  bonds  which  he  holds  tion  of  notice  to  creditors  having 
but  which  had  not  been  filed  as  a  prior  claims  against  the  property  or 
claim  against  the  corporation  and  ha\ing  claims  against  the  receiver, 
which  have  been  barred  by  the  decree  The  purchasers  at  the  sale,  however, 
barring  creditors.  See  v.  Heppen-  are  bound,  even  though  the  notice  is 
heimer,  69  N.  J.  Eq.  36  (1905).  A  not  published.  Anderson  v.  Condict, 
provision  in  a  decree  confirming  a  93  Fed.  Rep.  349  (1899),  holding  also 
foreclosure  sale  that  the  purchaser  that  a  claimant  who  files  his  claim, 
shall  pay  claims  against  the  receiver  but  does  not  bring  the  same  to  the 
does  not  exclude  claims  in  litigation,  attention  of  the  court,  is  bound  by 
even  though  a  subsequent  order  fixed  the  decree  of  distribution,  even  though 
the  time  when  all  claims  must  ,be  his  claim  is  not  allowed.  Although 
presented  and  that  time  had  elapsed,  a  receiver  in  distribution  of  the  assets 
the  court  having  retained  jurisdiction  pays  to  one  creditor  what  should  have 
of  the  case  for  the  enforcement  of  been  paid  to  another,  yet  if  the  latter 
its  decree.  Southern  Ry.  v.  Townsend,  merely  filed  his  claim  without  prov- 
161  Fed.  Rep.  310  (1908).  Where  the  ing  the  same,  the  receiver  is  not 
time  for  filing  claims  has  passed  a  bound  to  know  that  he  was  entitled 
creditor  will  not  be  allowed  to  file  to  the  money.  Meding  v.  Todd,  56 
a  new  claim,  if  the  result  would  be  N.  J.  Eq.  820  (1898). 
long  delay  and  protracted  litigation  ^  Although  the  court  has  ordered 
in  winding  up.  Blake  v.  Domestic,  that  all  claims  must  be  presented 
etc.  Co.,  41  Atl.  Rep.  376  (N.  J.  1898).  within  six  months,  and  the  property 
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tribution  of  the  assets  of  an  insolvent  corporation  will  not  be  stayed 
until  the  state  statute  of  limitations  runs  against  possible  torts  of  the 
receiver.^  Where  property  is  sold  on  foreclosure  and  distribution 
ordered,  and  some  of  the  money  is  unclaimed  for  over  ten  years,  the 
court  may  order  that  money  distributed  among  the  other  bondholders 
who  have  not  been  paid  in  full ;  otherwise  to  the  general  creditors ; 
otherwise  to  the  stockholders.-     The  expense  of  ascertaining  the  where- 


has  been  sold  subject  to  such  claims, 
nevertheless  the  court  may  extend  the 
time  so  as  to  let  in  a  claim  for  dam- 
ages for  negligence.  Olcott  v.  Head- 
rick,  141  U.  S.  543  (1891).  If  a  claim 
is  not  presented  until  after  the  re- 
ceiver distributes  the  funds,  he  can- 
not be  made  liable  therefor.  Owen 
V.  Kellogg,  56  Hun,  455  (1890).  After 
the  property  has  been  sold  and  trans- 
ferred, and  the  receiver  discharged, 
he  cannot  be  made  hable  on  causes 
of  action  that  arose  during  the  course 
of  the  receivership.  The  property  it- 
self may  be  pursued  if  the  court  has 
reserved  jurisdiction  over  it  for  this 
purpose.  Farmers'  L.  &  T.  Co.  v. 
Central  R.  R.,  7  Fed.  Rep.  537  (1880). 
A  claim  for  damages  incurred  during 
the  receivership  is  an  equitable  lien 
on  the  earnings  received  by  the  re- 
ceiver, and,  if  the  receiver  is  dis- 
charged before  an  opportunity  is 
given  to  present  the  claim,  a  bill  in 
equity  against  the  companj^  to  which 
the  property  has  been  returned,  Avill 
lie.  Mobile,  etc.  R.  R.  v.  Davis,  62 
Miss.  271  (1884),  holding  also  that 
where  the  receiver  is  discharged  and 
the  suit  discontinued,  the  exclusive 
jurisdiction  of  the  court  to  entertain 
claims  for  damages  while  the  receiver 
was  acting  ends  also.  ^Vhere  a  per- 
son claiming  damages  for  a  personal 
injury  received  from  the  operation  of 
a  railroad  while  in  the  hands  of  a 
receiver  does  not  present  his  claim 
until  after  the  receiver  has  turned 
over  the  property  by  order  of  the 
court,  there  being  no  reservation  in  the 
order  charging  the  property  with  such 
claims,  the  person  injured  is  without 
remedy.  Davis  v.  Duncan,  19  Fed. 
Rep.  477  (1884),  holding  also  that  the 
court  cannot  modify  its  order  after 
the  adjournment  of  the  term  at  which 
the  order  was  made.     The  purchasing 


company  at  foreclosure  sale  is  not 
liable  for  injuries  to  an  employee  of 
the  receiver,  and  the  receiver  himself 
is  not  personally  liable  if  he  has  been 
discharged.  Moreover,  even  though 
by  the  deed  to  the  company  it  as- 
sumed the  obligations  of  the  receiver, 
the  employee,  being  a  third  party, 
cannot  claim  payment  under  such 
deed,  and  the  word  "liabihty"  in  such 
deed  does  not  apply  to  such  an  un- 
liquidated claim  for  damages.  More- 
over, a  state  court  has  no  jurisdiction 
of  such  a  case,  the  receiver  having 
been  appointed  by  the  federal  court. 
Tobin  V.  Central,  etc.  Rv.,  185  Mass. 
337  (1904).  After  the  time  for  pre- 
senting claims  against  the  receiver, 
as  fixed  by  the  court,  has  expired,  it 
is  too  late  to  present  a  claim  for  dis- 
crimination by  the  receiver  in  \aola- 
tion  of  the  interstate  commerce  act, 
the  receiver  ha\ing  been  discharged. 
Western,  etc.  R.  R.  v.  Penn.  etc.  Co., 
137  Fed.  Rep.  343  (1905) ;  aff'd,  208 
U.  S.  209.  The  discharge  of  a  re- 
ceiver is  a  bar  to  any  suit  against 
him  for  liability  incurred  as  receiver, 
and  a  state  act  to  the  contrary  does 
not  apply  to  a  receiver  appointed  by 
a  federal  court.  Fordye^  v.  Beecher, 
2  Tex.  Civ.  App.  29  (1892).  After  a 
receiver  has  been  discharged  he  cannot 
be  sued  for  damages  for  negUgence 
occurring  during  his  receivership. 
Archambeau  v.  Piatt,  173  Mass.  249 
(1899).  The  statute  of  hmitations 
runs  against  a  liabihty  of  a  receiver. 
Nash  V.  Ingalls,  101  'Fed.  Rep.  645 
(1900).  For  the  form  of  a  decree 
discharging  receivers  see  Duncan  v. 
Atlantic,  etc.  R.  R.,  88  Fed.  Rep.  840 
(1880). 

1  Smith  V.  Jones,  etc.  Co.,  200 
Fed.  Rep.  647  (1912). 

*  American  Loan  &  T.  Co.  v.  Grand 
Rivers  Co.,  159  Fed.  Rep.  775  (1908). 
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abouts  of  unknown  bondholders  may  be  paid  out  of  the  moneys  going 
to  them.^  A  decree  ordering  distribution  among  bondholders  implies 
that  the  bonds  still  have  the  coupons  attached,  and  if  not  attached 
that  the  holders  of  the  coupons  shall  participate.^ 

The  decree  confirming  a  master's  report  as  to  distribution  is  final 
and  cannot  be  disturbed  after  the  close  of  the  term,^  unless  the  right 
to  modify  was  reserved.^  A  receiver  of  an  electric  light  company,  who 
is  operating  the  same  under  the  orders  of  the  court,  is  liable  for  damages 
to  one  of  his  employees  on  account  of  negligence,  and  if  the  receiver 
pays  out  all  his  receipts  without  making  provision  for  such  damages, 
he  is  liable  personally  therefor.^  The  jurisdiction  of  the  court 
continues  until  the  receiver's  expenses  are  entirely  paid.®  The  statute 
of  limitations  does  not  run  as  against  the  estate  of  a  dissolved 
corporation.^ 

Where  a  receiver's  account  has  been  passed  upon  by  an  auditor 
and  confirmed  by  the  court  and  no  exception  taken,  it  is  binding  on 
all  parties.^  On  an  appeal  from  the  decree  of  distribution  the  insol- 
vent corporation  is  not  a  necessary  party,  neither  are  the  holders  of 
receiver's  certificates,  if  the  receiver  himself  is  a  party .^  The  company 
itself  cannot  appeal  from  the  order  of  distribution.^"    So  also  a  receiver 


1  House  V.  Amsdell,  etc.  Co.,  133 
N.  Y.  App.  Div.  486  (1909). 

2  Burke  v.  Short,  79  Fed.  Rep.  6 
(1897).  The  court  will  not  order 
accrued  earnings  to  be  applied  to  the 
payment  of  coupons  before  the  fore- 
closure sale  where  the  funds  are 
insufficient  to  pay  all  of  such  coupons. 
Louisville,  etc.  R.  R.  v.  Schmidt,  52 
S.  W.  Rep.  835  (Ky.  1899).  The 
interest  has  no  priority  over  the  prin- 
cipal in  the  distribution  upon  fore- 
closure, even  though  the  interest  on 
some  bonds  had  been  paid  while  the 
interest  on  others  had  not  been. 
M'Tighe  v.  Keystone,  etc.  Co.,  99  Fed. 
Rep.  134  (1900). 

^  Petersburg,  etc.  Ins.  Co.  v.  Della- 
torre,  70  Fed.  Rep.  643  (1895).  The 
decree  of  foreclosure  is  a  final  decree, 
and  when  it  pro\ades  for  the  payment 
of  accrued  interest  before  the  prin- 
cipal, the  decree  of  distribution  can- 
not modify  it.  Where  the  decree  of 
confirmation  of  sale  allows  a  certain 
credit  to  the  purchaser,  the  decree 
of  distribution  cannot  change  it.  Cut- 
ting V.  Tavares,  etc.  R.  R.,  61  Fed. 
Rep.  150  (1894).     In  Raihoad  Co.  v. 


Bradleys,  7  Wall.  575  (1868),  the 
court  held  that  a  decree  directing  a 
sale  according  to  the  deed  of  trust  and 
the  bringing  of  the  proceeds  into  court 
was  a  final  decree.  It  will  be  noticed 
that  this  was  not  a  suit  of  foreclosure 
in  equity. 

"  See  §  849,  supra. 

^  Robinson  v.  New  York,  etc.  Co., 
99  N.  Y.  App.  Div.  509  (1904).  See 
also   §  878,   supra. 

^  La  Junta,  etc.  Co.  v.  Hess,  31 
Colo.    1    (1903). 

^  Ludington  v.  Thompson,  153  N.  Y. 
499  (1897).  In  the  case  Downer  v. 
Union  Land  Co.,  103  Minn.  392 
(1908),  bonds  were  held  to  be  barred 
by  the  si.x  years'  statute  of  limitations, 
and  it  was  also  held  that  a  judgment 
creditor's  suit  to  sequestrate  the  cor- 
porate property  did  not  stop  the  run- 
ning of  the  statute  as  to  other  cred- 
itors. 

^  Rogers  v.  Citizens',  etc.  Bank,  93 
Md.  613  (1901). 

^  Galveston,  etc.  Ry.  v.  House,  102 
Fed.  Rep.  112  (1900). 

10  Gorman  v.  Hirsch  Co.,  138  N.  W. 
Rep.  1079  (Mich.  1912). 
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has  no  right  to  appeal  from  the  order  of  distribution,  it  not  being  his 
affair.^ 

§  882.  Removal,  resignation,  and  discharge  of  receivers.  —  If  a 
receiver  is  guilty  of  misconduct  in  his  receivership,  the  court  will  dis- 
charge him  and  appoint  another  in  his  place.^    If  no  successor  is  ap- 


'  State  i\  People's  State  Bank,  135 
N.  W.  Rep.  196  (N.  Dak.  1912). 

-  A  receiver  will  be  removed  who, 
at  the  time  of  his  appointment,  had 
sold  fifteen  thousand  shares  of  the 
company's  stock  "short"  on  the  mar- 
ket. Olmstead  v.  Distilling,  etc.  Co., 
67  Fed.  Rep.  24  (1895).  A  receiver 
who  has  an  interest  in  a  lease  of 
property  of  the  corporation  will  be 
removed,  a  conflict  of  interests  being 
involved.  Etowah  Min.  Co.  v.  Wills 
Valley,  etc.  Co.,  106  Ala.  492  (1895). 
Officers  of  a  corporation  appointed  its 
receivers  because  its  business  was 
compUcated,  intricate,  and  widely 
extended,  with  millions  of  dollars 
invested  upon  small  mortgages  scat- 
tered through  several  states,  will  not 
be  removed  from  the  receivership 
because  of  former  imprudent  invest- 
ments, and  other  mismanagement  of 
the  business  of  the  corporation  as  its 
officers,  no  fraudulent  practices  which 
would  disqualify  them  being  shown. 
Fowler  v.  Jarvis,  etc.  Co.,  66  Fed.  Rep. 
14  (1894).  A  receiver  will  not  be 
removed  because  he  aids  a  fair  reor- 
ganization scheme ;  nor  because  his 
reports  are  misleading,  the  system  of 
reports  being  the  same  as  when  he 
took  charge ;  nor  because  his  agent 
defrauded  the  corporation,  the  re- 
ceiver having  discharged  such  agent 
as  soon  as  he  discovered  it ;  nor  because 
he  reduced  rates  on  a  special  article, 
such  article  not  being  capable  of  a 
liigher  rate ;  nor  because  unprofitable 
contracts  have  been  made,  such  con- 
tracts having  been  made  in  good  faith 
and  with  reasonable  judgment ;  nor 
because  a  competing  line  has  broken 
a  traffic  agreement.  The  receiver 
should  not  buy  from  another  company 
in  which  the  officers  and  superintendent 
of  his  company  are  interested.  Clarke 
V.  Central  R.  R.  etc.  Co.,  66  Fed.  Rep. 
16  (1893).  A  creditor  of  an  insolvent 
mutual  insurance  company  that  is  in 
the   hands   of   a   receiver   maj'   file   a 


bill  in  behalf  of  himself  and  other 
creditors  for  the  removal  of  the  receiver 
for  incompetency  and  for  the  purpose 
of  holding  the  directors  personally 
liable  for  malfeasance  in  office.  Powell 
V.  Hinkley,  93  N.  Y.  App.  Div.  138 
(1904).  Where  a  receiver  appointed 
at  the  instance  of  a  stockholder  has 
wound  up  the  estate  and  creditors 
do  not  complain,  he  will  not  be  removed 
for  mismanagement  and  loss,  no  bad 
faith  being  shown.  Jordan  v.  Elec- 
trical, etc.  Co.,  105  N.  W.  Rep.  160 
(Iowa,  1905).  The  court  will  remove 
a  receiver  who  has  been  guilty  o^  mal- 
feasance as  one  of  the  directors  of  the 
company  of  which  he  was  appointed 
receiver.  Wilson  v.  Barney,  5  Hun, 
257  (1875).  The  court  will  consider 
charges  of  maladministration  on  the 
part  of  its  receivers,  even  though  the 
charges  are  presented  irregularly  by 
petition  of  some  of  the  bondholders. 
Coe  V.  New  Jersey  Mid.  Ry..  28  N.  J. 
Eq.  31  (1877).  A  receiver  may  be  dis- 
charged by  the  court  ^^dthout  notice  to 
a  party  who  has  made  a  contract  with 
the  receiver  as  a  common  carrier.  Cor- 
ser  V.  Russell,  20  Abb.  N.  Cas.  316 
(1887).  The  court  may  at  any  time 
discharge  a  receiver  who  was  appointed 
at  the  instance  of  creditors,  and  there 
can  be  no  appeal  from  its  decision. 
Washington,  etc.  R.  R.  v.  Southern 
IMaryland  R.  R.,  55  Md.  153  (1880). 
In  Cowdrev  v.  Railroad  Co.,  1  Woods, 
331  (1870)';  s.  c,  6  Fed.  Cas.  660,  the 
court  refused  to  remove  a  receiver  on 
a  vague  charge  of  bad  faith  and  intent 
to  run  the  road  for  the  benefit  of  hostile 
interests.  As  to  the  procedure  in 
obtaining  the  removal  of  a  receiver  for 
cause,  see  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  R.  R.,  61  Fed.  Rep. 
546  (1894).  As  regards  the  procedure 
for  removing  the  receiver  in  New  York 
under  the  statutes,  see  Attrill  v.  Rocka- 
way.  etc.  Co.,  25  Hun,  376,  509  (1881). 
A  judge  at  chambers  may  discharge  a 
receiver.     Walters  v.  Anglo,  etc.  Co., 
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pointed,  all  suits  and  proceedings  against  him  fall  at  once.^     But  if 

50  Fed.  Rep.  316  (1892).  Stockholders  and  urgent,  and  then  only  on  the  con- 
are  not  the  proper  parties  to  apply  for  sent  of  parties  whose  interests  are  to  be 
a  change  of  receiver.  The  board  of  intrusted  to  their  charge.  Atkins  v. 
directors  may  do  so.  Where  a  receiver  Wabash,  etc.  Ry.,  29  Fed.  Rep.  161 
is  put  in  by  the  collusion  of  the  cor-  (1886).  A  receiver  who  gives  an  illegal 
poration,  the  court  will  revoke  its  rebate  to  shippers  will  be  removed, 
order  restraining  any  execution  by  Handy  v.  Cleveland,  etc.  R.  R.,  31 
creditors  against  the  corporate  prop-  Fed.  Rep.  689  (1887).  A  stockholder 
erty.  Fifth  Nat.  Bank  v.  Pittsburg,  and  bondholder  will  not  be  allowed 
etc.  R.  R.,  1  Fed.  Rep.  190  (1880).  to  intervene  in  a  suit  against  an  insol- 
Courts  of  equity  will  protect  the  inter-  vent  corporation  to  distribute  its 
ests  of  the  minority  holders  of  mortgage  effects,  even  though  he  claims  that  the 
bonds  of  a  railroad  company  as  against  receivers  in  charge  will  not  properly 
the  majority,  and  will  remove  receivers  administer  the  estate.  His  remedy  is 
appointed  at  the  instigation  of  the  to  wait  until  the  receivers  are  guilty 
majority,  where  it  appears  that  the  of  fraud  or  negligence  and  then  to 
receivers  are  incompetent,  and  that  apply  to  the  court.  Land,  etc.  Co.  v. 
part  of  them  have  interests  in  other  Asphalt  Co.,  114  Fed.  Rep.  484  (1902). 
corporations  adverse  to  the  interests  A  receiver  will  not  be  removed  merely 
of  the  minority  bondholders,  and  are  because  he  took  part  in  the  organiza- 
using  their  influence  and  powers  as  tion  of  the  company,  and  a  large 
receivers  in  advancing  such  corpora-  amount  of  stock  was  issued  and  it 
tion  at  the  expense  of  the  railroad,  may  become  necessary  for  the  receiver 
Receivers  should  be  impartial  between  to  enforce  the  stockholders'  liability 
the  parties  ininterest;  and  stockholders  thereon  or  the  liability  of  the  pro- 
and  directors  of  an  insolvent  railroad  moters.  Land,  etc.  Co.  v.  Asphalt  Co., 
company  should  not  be  appointed  120  Fed.  Rep.  996  (1902).  A  receiver 
receivers  unless  the  case  is  exceptional  cannot   appeal   from   an   order  which 


1  The  court  may  discharge  the  v.  Utica,  etc.  R.  R.,  28  Hun,  369 
receiver  at  any  time,  and  outstanding  (1882).  Upon  the  receiver  being  dis- 
proeeedings  against  him  as  receiver  charged,  actions  against  him  should 
fall  with  his  discharge.  New  York,  be  discontinued.  Boggs  v.  Brown,  82 
etc.  Tel.  Co.  v.  Jewett,  115  N.  Y.  166  Tex.  41  (1891).  A  judgment  against 
(1889),  aff'g  43  Hun,  565.  But  if  at  the  receiver  after  he  has  been  dis- 
the  time  of  such  discharge  judgment  charged  is  void.  Texas,  etc.  Ry.  v. 
against  him  for  a  claim  has  been  Watson,  13  Tex.  Civ.  App.  555  (1896). 
obtained,  and  he  then  had  funds  to  Where  final  distribution  is  made  and 
pay  it,  and  was  directed  so  to  do,  the  receiver  discharged,  a  cause  of 
he  is  Hable  for  turning  over  the  funds  action,  which  the  receiver  had  been 
without  paying  the  judgment.  Wood-  authorized  by  the  court  to  enforce, 
ruff  V.  Jewett,  115  N.  Y.  267  (1889),  but  which  he  did  not  enforce,  cannot 
modifying  37  Hun,  205.  Where  a  per-  be  enforced  by  a  creditor  who  par- 
son sues  a  receiver  for  work,  labor,  tieipated  in  the  distribution.  Dia- 
and  services,  his  suit  fails  if  the  mond,  etc.  Co.  v.  Rarig  Co.,  93  Va. 
receiver  has  been  discharged;  but  he  595  (1896).  A  discharge  of  a  receiver 
may  amend  and  pursue  the  company  by  the  federal  court  which  appointed 
that  succeeded  to  the  property.  Abbott  him  is  no  defense  to  a  suit  pending 
V.  Jewett,  25  Hun,  603  (1881).  The  in  the  state  court  against  such  receiver, 
receiver's  liability  ends  with  his  receiv-  Dougherty  v.  King,  41  N.  Y.  App.  Div. 
ership,  and  a  pending  suit  stops.  1  (1899).  An  appeal  from  an  order 
Bond  V.  State,  68  Miss.  648  (1891).  discharging  a  receiver  does  not  con- 
Where  the  judgment  upon  which  the  tinue  the  receivership.  State  v.  Supe- 
receiver  was  appointed  is  opened  the  rior  Court,  31  Wash.  481  (1903). 
receivership  falls  with  it.     Rodbourn 
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another  receiver  is  appointed  the  suits  may  be  continued  against  him 
and  new  suits  instituted  for  acts  of  his  predecessor.^  The  court  where 
an  ancillary  bill  was  filed,  and  which  appointed  the  same  receiver,  will 
not  remove  him,  even  for  cause,  but  will  refer  the  matter  to  the  other 
court,   and  may  issue  an   injunction   in   the  meantime.^     A  receiver 

claims  arising  under  the  receiver- 
ship. Ex  parte  Brown,  15  S.  C.  518 
(1880).  A  receiver  appointed  to  take 
the  place  of  a  receiver  who  has  been 
removed  may  maintain  contempt  pro- 
ceedings for  interference  with  the  pos- 
session of  the  former  receiver.  McKin- 
non- Young  Co.  v.  Stockton,  55  Fla. 
708  (1908).  Mter  judgment  it  is  too 
late  to  object  that  during  the  pendency 
of  the  suit  another  receiver  was 
appointed.  No  change  of  parties  was 
necessary  anyway.  Fordyce  v.  Dixon, 
70  Tex.  694  (1888).  A  receiver  may  be 
sued  for  acts  committed  by  his  prede- 
cessor. McNulta  I'.  Lochridge,  1-41 
U.  S.  327  (1891).  Where  a  mortgagee 
has  caused  a  receiver  to  be  appointed, 
such  receiver  will  not  be  discharged, 
although  the  company  is  subsequently 
dissolved  and  a  receiver  appointed  in 
the  dissolution  proceedings.  Barney 
V.  Joshua  Stubbs,  Limited,  [1891]  1  Ch. 
187 ;  aff'd,  64  L.  T.  306.  Even  though 
the  receivers  on  their  discharge  are 
to  pay  all  the  debts,  yet  a  judgment 
cannot  be  rendered  against  them  in 
a  suit  pending  against  the  company 
and  a  succeeding  receiver.  Lee  v. 
Powell,  etc.  Co.,  122  La.  639  (1909). 
^  Chattanooga  Terminal  Ry.  v.  Fel- 
ton,  69  Fed.  Rep.  273  (1895).  Where 
.the  receiver  in  one  jurisdiction  has 
received  an  ancillary  appointment 
from  another  jurisdiction  through 
which  the  property  runs,  the  court  in 
the  latter  jurisdiction  will  not  remove 
him  at  the  instance  of  another  cor- 
poration that  has  leased  its  road  to 
the  insolvent  corporation,  on  general 
charges  of  fraud  and  collusion  and 
hostility  to  the  lease.  New  York,  Pa. 
etc.  R.  R.  V.  New  York,  Lake  Erie, 
etc.  R.  R.,  58  Fed.  Rep.  268  (1893). 
A  receiver  need  not  be  made  a  party 
to  a  bill  in  equity  which  asks  that  he 
be  removed  and  another  receiver 
appointed  in  behalf  of  the  complain- 
ant. Phinizy  v.  Augusta,  etc.  R.  R., 
56  Fed.  Rep.  273  (1893). 


discharges  him.  Witherbee  v.  Wither- 
bee,  55  N.  Y.  App.  Div.  151  (1900). 
Under  the  Ohio  Code  an  order  vacat- 
ing the  appointment  of  a  receiver  is 
appealable.  Cincinnati,  etc.  R.  R.  v. 
Sloan,  31  Ohio  St.  1  (1876).  A 
receiver  will  not  be  removed  although 
he  has  removed  the  treasurer,  and 
increased  the  expense  of  that  office, 
and  general  charges  as  to  extravagance, 
etc.,  are  made.  Farmers'  L.  &  T.  Co. 
V.  Cape  F'ear,  etc.  R.  R.,  62  Fed.  Rep. 
675  (1894).  Where  a  receiver  has 
been  appointed  at  the  instance  of  a 
minority  stockholder  on  the  ground 
of  fraud  in  the  management,  the  court 
will  not  remove  the  receiver  and 
appoint  another  at  the  instance  of  the 
controlling  stockholders  who  are 
charged  with  fraud,  where  the  receiv- 
er's management  has  been  able  and 
impartial.  Street  i'.  Maryland  Cent. 
Ry.,  59  Fed.  Rep.  47  (1893).  As 
to  the  procedure  in  Connecticut  for 
the  removal  of  a  receiver,  see  Re 
Premier  C.  Mfg.  Co.,  70  Conn.  473 
(1898).  A  receiver  is  personally  lia- 
ble for  loss  due  to  his  negligence  in 
wasting  the  assets  and  selling  the 
property  at  an  inadequate  price,  espe- 
cially where  he  was  interested  in  the 
purchase,  and  the  sale  was  not  at 
pubUc  sale,  but  on  offer  accepted  by 
the  court,  and  in  such  a  case  the 
receiver  will  not  be  allowed  any  com- 
missions. Pangburn  v.  American 
Vault,  etc.  Co.,  205  Pa.  St.  83  (1903). 
See  also  §  878,  supra. 

1  A  suit  instituted  by  a  receiver  may 
be  carried  on  by  his  successor  in  the 
name  of  the  first  receiver.  Hegewiseh 
V.  Silver,  140  N.  Y.  414  (1893).  The 
contract  of  a  receiver  to  pay  rebates 
does  not  bind  his  successor.  Kansas 
Pac.  Ry.  V.  Bayles,  19  Colo.  348  (1894). 
A  subsequent  receiver  may  recover  on 
claims  due  to  a  prior  receiver.  Phin- 
izy V.  Augusta,  etc.  R.  R.,  62  Fed. 
Rep.  771  (1894).  A  change  of  receiv- 
ership  does   not   affect   the   rights   of 
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cannot  appeal  from  an  order  removing  him.^  Upon  the  resignation  of  a 
receiver  the  court  may  appoint  his  successor  without  notice  to  an  in- 
tervenor  in  the  foreclosure  suit.^ 

A  forfeiture  of  a  charter  by  a  state  court  does  not  affect  the  status 
of  a  receiver  appointed  by  the  United  States  court.  Such  receiver 
may  proceed  to  administer  the  property.^  A  receiver  appointed  at 
the  instance  of  a  creditor  should  not  be  discharged  after  such  creditor's 
debt  is  paid,  where  there  are  other  creditors  who  might  be  damaged 
thereby.^  But  where  a  receiver  has  been  appointed  at  the  instance  of 
a  minority  stockholder  on  account  of  the  company  having  sold  all  its 
property  to  another  corporation,  but  the  transaction  has  been  undone 
and  canceled,  the  court  should  discharge  the  receiver.^  A  receiver  is 
the  representative  both  of  the  creditors  of  the  corporation  and  of  its 
stockholders.^  If  the  interested  parties  delay  for  an  unreasonable 
length  of  time  in  proceeding  to  a  sale  or  in  reorganizing,  the  court  will 
discharge  the  receivers.^  A  temporary  receiver  may  be  discharged 
and  the  money  in  his  custody  paid  back  to  the  corporation  without 
notice  to  the  general  creditors.^  After  the  regular  accounting  and  dis- 
charge of  the  permanent  receiver,  claimants  against  him  may  be  with- 
out recourse.^  A  suit  in  the  state  court  against  a  federal  receiver 
continues  even  though  the  receiver  is  discharged. ^°    Even  though  the 

1  State  V.  Interstate,  etc.  Co.,  36  a  due  course  of  admimstration." 
Wash.   80   (1904).  Re  Alpha  Co.  Ltd.,  [1903]  1  Ch.  203.  . 

2  Fowler  v.  Jarvis,  etc.  Co.,  66  Fed.  See  also  §§  748,  848  (k),  supra,  and 
Rep.   14   (1894).     Where  the  receiver  note  4,  p.  3455. 

resigns  his  successor  may  be  appointed  ^  Forrester  v.  Boston,  etc.  Co.,  22 

ex    parte   without    notice.      Nichol    v.  Mont.  430  (1899). 

Murphy,  145  Mich.  424  (1906).  «  Farwell  v.  Great  Western  Tel.  Co., 

3  City,  etc.  Co.  v.  State,  88  Tex.  600  161  111.  522  (1896) ;  Hood  v.  McNaugh- 
(1895).      .  ton,  54  N.  J.  L.  425  (1892).     See  also 

^Lenoir  v.  Lin\'ille  Imp.  Co.,  117  §  869,  supra. 
N.  C.  471  (1895).  Even  though  stock-  ^  Piatt  v.  Philadelphia,  etc.  R.  R., 
holders  intervene  and  tender  the  65  Fed.  Rep.  872  (1894).  See  also 
amount  claimed  by  a  creditor  who  §  863,  supra.  Where  a  receiver  of  an 
has  caused  a  receiver  to  be  appointed,  insolvent  corporation  is  appointed  at 
and  demand  that  the  receiver  be  dis-  the  instance  of  a  stockholder  and  no 
charged,  yet  if  in  the  meantime  other  effort  is  made  to  bring  about  the  pay- 
creditors  come  in  the  receiver  will  not  ment  of  the  debts,  the  court  will  allow 
be  discharged.  Matlock  v.  Smith,  creditors  to  enforce  their  liens  on 
96  Tex.  211  (1903).  A  debenture-  the  property.  Cohen  v.  Gold  Creek, 
holder  who  brings  suit  in  behalf  etc.  Co.,  95  Fed.  Rep.  580  (1899). 
of  himself  and  other  debenture-holders  »  Rockwell  v.  Portland  Sav.  Bank, 
for  a  receiver  may  discontinue  at  his  31  Oreg.  431  (1897). 
pleasure,  even  after  a  decree  and  the  "  See  §  881,  supra.  After  the  re- 
appointment of  a  receiver,  no  other  ceiver  has  been  discharged  he  cannot 
debenture-holder  having  come  into  sue  or  be  sued.  Interstate,  etc.  Co. 
the  case,  such  decree  being  different  v.  Dierks,  etc.  Co.,  133  Mo.  App.  35 
from  an  administration  decree  which  (1908). 

directs  inquiries  as  to  debts  and  also         i"  Baer  t;.  McCuUough,  176  N.  Y.  97 

directs  that  the  assets  be  applied  "in  (1903). 
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receiver  is  discharged,  yet  a  bond  given  to  him  in  a  litigation  may  con- 
tinue.^ And  even  though  a  receiver  has  been  discharged  and  released 
from  liability,  yet  if  irregularities  appear,  the  court  may  appoint  a  new- 
receiver  ex  parte}  Where  the  receiver  has  exliausted  the  assets  and 
been  discharged,  he  is  not  a  necessary  party  defendant  to  a  suit  by  cor- 
porate creditors  to  hold  a  director  personally  liable  on  his  promise  to 
pay  all  the  corporate  debts,  provided  he  was  allowed  to  acquire  the 
corporate  property  at  a  judicial  sale.^ 

If  all  parties  consent  to  vacate  a  receivership  the  receiver  cannot 
prevent  it ;  ^  and  if  the  mortgagor  offers  to  pay  the  debt  upon  which 
the  foreclosure  is  based,  the  court  is  bound  to  discharge  the  receiver.^ 

The  prolonged  litigation  in  Vermont  over  the  question  whether 
a  receiver  who  was  continued  under  a  reorganization  scheme  was  still 
a  receiver,  or  only  an  agent,  was  finally  decided  to  the  effect  that  he 
continued  as  receiver.^  Bankruptcy  proceedings  displace  a  state  re- 
ceiver, but  the  state  court  should  be  allowed  to  pass  upon  the  receiver's 
accounts.^ 


1  American  Surety  Co.  v.  Campbell, 
etc.   Co.,    138  Fed.   Rep.   531    (1905). 

2  Taylor  v.  Easton,  180  Fed.  Rep. 
363  (1910). 

3  Lilienthal  v.  Betz,  185  N.  Y.  153 
(1906) ;  rev'g  108  App.  Div.  222. 

*  Where  the  parties  to  the  suit  con- 
sent to  vacate  the  receivership,  the 
receiver  cannot  object.  He  has  noth- 
ing to  do  with  it.  He  is  then  inter- 
ested only  in  the  adjustment  of  his 
accounts.  L'Engle  v.  Florida,  etc. 
R.  R.,  14  Fla.  266  (1873).  The  dis- 
charge may  be  made  at  chambers. 
Walters  v.  Anglo,  etc.  Co.,  50  Fed.  Rep. 
316  (1892).  After  a  receiver  of  an 
insolvent  corporation  has  been  ap- 
pointed at  the  instance  of  a  creditor, 
and  under  an  order  of  the  court  other 
creditors  have  proved  their  claims  in 
such    suit,    the    court    has    power    to 


refuse  to  discontinue  the  suit  at  the 
instance  of  the  complainant  of  record. 
Johnson  v.  Miller,  96  Fed.  Rep.  271 
(1899).  See  also  note  4,  p.  3454, 
supra. 

^  Milwaukee,  etc.  R.  R.  v.  Soutter, 
2  Wall.  510  (1864). 

^  Langdon  v.  Vermont,  etc.  R.  R., 
54  Vt.  593,  603  (1882),  holding  also 
that  the  debts  incurred  by  such  receiver 
must  be  paid ;  practically  overruling 
Vermont,  etc.  R.  R.  v.  Vermont,  etc. 
R.  R.,  50  Vt.  500  (1877).  Until  a 
receiver  is  regularly  discharged  no 
one  will  be  allowed  to  set  up  that  his 
functions  as  receiver  ceased,  and  that 
his  later  acts  were  those  of  agent  or 
trustee  merely.  Langdon  v.  Vermont, 
etc.  R.  R.,  53  Vt.  228  (1880). 

'  Loveless  v.  Southern,  etc.  Co.,  159 
Fed.  Rep.  415  (1908). 
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883.  What    are    reorganizations  ?  — 

Voluntary  reorganization  by 
scaling    down    the    securities. 

884.  Reorganization  by  disposing  of 

the  assets  without  a  foreclos- 
ure. 

885.  The    trustee    of    the    mortgage 

deed  of  trust  may,  and  should 
in  certain  cases,  purchase  the 
propertj^  at  foreclosiu-e  sale 
for  the  benefit  of  all  the  bond- 
holders —  Bondholders  may 
then  participate  in  the  prop- 
erty—  Trustee  is  disqualified 
from    purchasing,    when  ? 

886.  The  bondholders  themselves,  or 

a  part  of  them,  or  through  a 
committee  acting  for  them, 
may  purchase  the  property 
at  foreclosure  sale  for  the  pur- 
pose of  reorganizing  —  Such 
a  purchase  is  legal  —  Stock- 
holders may  be  allowed  to  par- 
ticipate. 

887.  The  court  may  allow  the  pur- 

chasing bondholders  to  turn 
in  their  bonds  at  a  proper 
value    in    pajTnent  —  Bond- 


holders not  participating  must 
be  paid  in  cash. 

888.  Limiting  the  time  within  which 

bondholders  may  come  into 
the  reorganization  —  Applica- 
tions during  that  time  —  Pow- 
ers, duties,  and  liabilities  of 
the  committee  —  Varying  the 
reorganization  agreement  _ — 
Trustees'  temporary  certifi- 
cates. 

889.  Reorganization    in    accordance 

with  and  under  a  statute  — 
English  reorganizations. 

890.  Status   of   a   purchaser   of   the 

property  at  foreclosure  sale  — 
He  takes  the  property  free 
from  claims  of  unsecured 
creditors,  and  the  contracts 
and  liabilities  of  the  old  com- 
pany—  His  duty  as  to  com- 
pleting and  operating  the 
road  —  He  may  operate  the 
road,  but  does  not  succeed  to 
the  corporate  existence  —  Ex- 
emptions from  taxation  —  The 
purchaser  takes  with  notice 
of  certain  claims. 


"^  §  883.  What  are  reorganizations?  —  Voluntary  reorganization 
hy  scaling  down  the  securities.  —  A  reorganization  of  a  corporation 
is  a  business  arrangement  whereby  the  stock  and  bonds  of  the  com- 
pany are  readjusted  as  to  amount,  income  or  priority,  or  the  property 
is  sold  to  a  new  corporation  for  new  stock  and  bonds,  or  the  property 
is  sold  by  foreclosure  of  a  mortgage  upon  it,  and  the  purchaser  buys 
for  himself  and  such  of  the  old  stockholders  and  bondholders  as  he  asso- 
ciates with  him.^  An  agreement  of  the  kind  first  named,  to  scale  down 
the  securities,  cannot  be  enforced  as  against  any  stockholder  or  bond- 
holder who  objects.  Various  schemes  of  this  kind  are  referred  to  in 
the  notes  below.-    This  mode  of  reorganization  is  but  a  recapitalization. 

1  For  an  article  on  reorganizations 
by  Moorfield  Storey,  see  30  Am.  Law 
Rev.  80L 

2  Reorganization  can  be  effected 
only  by  unanimous  consent  of  the 
bondholders   and   stockholders   or   by 


a  foreclosure.  If  any  bondholder 
objects  he  may  enforce  the  mortgage. 
HoUister  v.  Stewart,  111  N.  Y.  644 
(1889).  Even  though  nearly  all  of 
the  bondholders  assent,  yet  a  reorgan- 
ization  without   foreclosure   does   not 
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It  is  a  voluntary  agreement  of  all  stockholders  and  creditors  to  change 
and   increase  or  decrease  the  capitalization  or  debts,   or  both.     Xo 

aside  the  former  decision  in  130  S.  W. 
Rep.  1053.  A  readjustment  of  secur- 
ities is  not  binding  on  a  bondholder 
who  takes  no  part.  Donnelly  v. 
Missouri-Lincoln,  etc.  Co.,  239  Mo. 
370  (1911).  An  embarrassed  cor- 
poration, having  .SSOO.OOO  common 
stock  and  .$200,000  preferred,  the  pref- 
erence being  as  to  assets  as  well  as 
dividends,  may  reduce  the  common 
stock  to  8100,000  and  may  then 
increase  it  again  to  .$800,000,  giving  the 
preferred  stockholders  the  right  to 
subscribe  to  two  thirds  of  the  increase. 
Page  V.  Whittenton  Mfg.  Co.,  211 
Mass.  424  (1912).  A  reorganization 
plan  by  which  outstanding  income 
bonds  of  the  Wabash  Railroad  were  to 
be  taken  up  by  an  issue  of  newly 
authorized  mortgage  bonds  with  a 
bonus  of  preferred  and  common  stock, 
was  involved  in  the  case  State  r.  Barn- 
ett,  149  S.  W.  Rep.  311  (Mo.  1912), 
and  the  court  held  that  a  suit  could 
not  be  maintained  by  other  security- 
holders to  adjudge  the  whole  plan 
void  where  it  appeared  that  the  plain- 
tiffs and  the  trustee  of  the  new  mort- 
gage and  most  of  the  interested  par- 
ties lived  in  Xew  York  and  had  not 
been  personally  served  in  the  pro- 
ceeding and  that  there  were  many 
unknown  holders  of  the  securities, 
and  especially  where  suit  had  already 
been  commenced  in  the  United  States 
court  by  the  Xew  York  trustee  for 
accounting  in  connection  with  the 
income  bonds.  Where  the  mortgage 
bondholders  agree  to  waive  their  lien 
and  take  new  second-mortgage  bonds, 
and  the  trustee  does  discharge  the 
mortgage,  a  failure  of  the  company  to 
issue  the  new  second-mortgage  bonds 
in  accordance  with  the  contract  does 
not  entitle  the  old  bondholders  to  be 
restored  to  their  position  as  first- 
mortgage  bondholders.  They  may, 
however,  have  their  bonds  allowed  as 
second-mortgage  bonds  upon  foreclos- 
ure. Fidelitv.  etc.  Co.  v.  Shenandoah, 
etc.  R.  R..  33  W.  Va.  761  (1890). 

A  reorganization  agreement  whereby 
the  bondholders  agreed  to  take  bonds 
in  a  new  company  will  be  specifically 


bind  those  bondholders  who  do  not 
come  in.  Bill  r.  Xew  Albanv,  etc. 
Ry.,  2  Biss.  390  (1870) ;  s.  c,  3  Fed. 
Cas.  379.  Where  foreclosure  is  com- 
menced in  the  federal  court,  and  then 
by  agreement  of  nearly  all  the  bond- 
holders a  plan  of  reorganization  is 
adopted  and  approved  by  the  court 
and  is  acted  on  by  nearly  all  the  par- 
ties, the  suit  not  being  formally  dis- 
continued, but  aparently  abandoned, 
the  suit  continues  nevertheless,  and 
a  subsequent  foreclosure  by  the  trus- 
tee in  a  state  court  gives  no  rights 
to  a  purchaser  at  the  foreclosure  sale 
as  against  a  bondholder  who  did  not 
take  part  in  the  reorganization.  He 
may  re\ive  and  proceed  ^\^th  the  case 
in  the  federal  court.  BiU  v.  Xew 
Albany,  etc.  Ry.,  2  Biss.  390  (1870) ; 
s.  c,  3  Fed.  Cas.  379.  But  see  §  839, 
supra.  An  insolvent  corporation  hav- 
ing .?1, 000, 000  common  stock  and 
§600,000  preferred  stock,  may  reor- 
ganize by  reducing  its  stock  to  .5200,000 
common  and  8200,000  preferred,  and 
issuing  .8270,000  first  preferred  having 
priority  over  the  old  preferred,  and  a 
person  who  owns  one  per  cent,  of  the 
old  preferred  cannot  object  after  the 
reorganization  has  been  carried  out, 
the  first  preferred  being  issued  to  the 
creditors  in  part  payment  of  their 
claims.  Ecker  v.  Kentuck>%  etc.  Co., 
144  Ky.  264  (1911)  ;  holding  also  that 
in  the  reorganization  of  an  insolvent 
corporation  by  scaling  down  its  secur- 
ities and  stock,  it  is  legal  to  provide  that 
the  company  shall  be  managed  by  a 
committee  of  five,  three  selected  by  the 
creditors  and  two  by  the  stockholders, 
until  the  ei'editors  are  paid.  A  credi- 
tor who  takes  bonds  in  a  reorganized 
company  for  his  debt  on  a  plan  by 
which  .850,000  from  other  bonds  should 
be  invested,  can  collect  damages  from 
the  reorganized  company  if  such  addi- 
tional money  is  not  invested,  the  dam- 
age to  be  the  difference  between  the 
market  value  of  his  bonds  as  they  are 
and  as  they  probably  would  have  been 
if  the  investment  had  been  made, 
South  Te.xas  Tel.  Co.  v.  Huntington. 
138  S.  W.  Rep.  381  (Te.x.  1911),  setting 
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foreclosure  takes  place.^    Where  a  part  of  mortgage  bonds,  which  are 
in  default,  are,  under  a  reorganization  agreement,  returned  to  the  cor- 


enforced,  a  receiver's  sale  having  been 
had  and  the  property  sold  subject  to 
the  mortgages  and  the  road  completed. 
Dester  v.  Ross,  85  Mich.  370  (1891). 
The  consent  of  a  bondholder  to  a  reor- 
ganization scheme,  which  he  voted 
against  as  a  director,  is  not  implied 
by  his  silence  when  the  plan  is  pub- 
lished and  circulated.  Philadelphia, 
etc.  R.  R.  V.  Love,  125  Pa.  St.  488 
(1889).  A  voluntary  reorganization 
agreement  extending  the  time  of  pay- 
ment, and  making  the  interest  payable 
in  gold  instead  of  currency,  cannot 
be  enforced,  even  by  the  decree  or  con- 
firmation of  the  courts,  as  against  dis- 
senting bondholders.  Taylor  v.  Atlan- 
tic, etc.  Ry.,  55  How.  Pr.  275  (1877), 
and  Reinach  v.  Meyer,  55  How.  Pr. 
283  (1877),  where  such  reorganization 
was  enjoined.  A  purchaser  of  stock 
which  voted  in  favor  of  a  reorganiza- 
tion scheme  cannot  object  to  the 
scheme  as  being  ultra  vires,  there 
being  nothing  illegal,  per  se,  in  it. 
Hollins  V.  St.  Paul,  etc.  R.  R.,  9  N.  Y. 
Supp.  909  (1889).  An  agreement  to 
assign  property,  etc.  for  the  purposes 
of  a  reorganization  may  be  too  vague 
for  specific  performance.  Ballou  v. 
March,  133  Pa.  St.  64  (1890).  Con- 
cerning promoters'  contracts,  see  §  705, 
supra.  Where  a  director  and  stock- 
holder, the  owners  of  a  judgment 
against  a  corporation,  allow  it  to  go 
into    the   statement   of   a   reorganiza- 


tion scheme  as  a  smaller  amount  and 
be  acted  upon,  their  assignee  cannot 
collect  the  full  amount.  Jacoby  v. 
Stephenson,  etc.  Co.,  6  N.  Y.  Supp. 
370  (1889).  An  agreement  between 
various  bondholders  not  to  enforce 
paj^ment  of  their  coupons  for  ten  years 
is  no  defense  to  a  foreclosure  by  the 
trustee,  the  agreement  never  having 
been  considered  alive  by  any  of  the 
parties  to  it.  Farmers'  L.  &  T.  Co. 
V.  Roekaway  Valley  R.  R.,  69  Fed. 
Rep.  9  (1895).  Where,  during  the 
receivership  granted  to  enforce  a 
judgment,  the  parties,  or  most  of  them, 
agree  upon  a  reorganization  without 
completing  the  foreclosure,  and  the 
receiver  by  such  agreement  is  directed 
to  continue  in  control  and  manage- 
ment, large  debts  incurred  by  him 
thereafter  in  the  management  are 
receiver's  debts.  See  §  882,  supra. 
In  State  v.  Farmers'  L.  &  T.  Co., 
81  Tex.  530  (1891),  it  seems  that  a 
reorganization  was  effected  by  a  fore- 
closure sale,  and  a  conveyance  by  the 
purchaser  to  the  old  corporation  sub- 
ject to  purchase-money  mortgages. 
This  coupled  with  a  reorganization 
agreement,  whereby  the  old  bond- 
holders gave  up  their  bonds  and  took 
the  new  ones,  completed  the  reorgan- 
ization. The  other  debts  of  the  com- 
pany, however,  continued  to  exist,  of 
course,  as  before.  In  Pollitz  v.  Farm- 
ers'  L.   &  T.   Co.,  53  Fed.   Rep.  210 


1  For  instances,  see  Park  v.  Grant  Re  South  Africa,  etc.  Co.,  [1904]  2 
Locomotive  Works,  40  N.  J.  Eq.  114  Ch.  268.  Where  in  the  issue  of  pre- 
(1885) ;  GilfiUan  v.  Union  Canal  Co.,  ferred  shares  it  is  provided  that  the 
109  U.  S.  401  (1883) ;  Canada  South-  rights  therein  given  might  be  modi- 
ern  Ry.  v.  Gebhard,  109  U.  S.  527  fied  as  provided  in  the  by-laws,  the  pre- 
(1883).  See  also  cases  in  the  last  ferred  shares  of  £5  each  may  be 
note ;  also  §  889,  infra.  Reconstruc-  changed  into  five  times  that  number 
tion  of  a  company  means  carrying  on  of  shares  of  £1  each,  and  thereafter 
substantially  the  same  business  by  sub-  the  preferred  shares  may  be  reduced 
stantially  the  same  persons  without  to  thirteen  shillings  each  by  cancel- 
all  the  assets  and  liabilities  neces-  ing  the  remaining  seven  shillings,  and 
sarily  passing  to  the  new  company,  thereafter  the  preferred  shares  may 
Amalgamation  means  the  blending  be  converted  into  partly  preferred  and 
of  two  concerns  into  one,  either  by  partly  common.  Re  Welsbach,  etc. 
transferring  both  to  a  new  company  Co.,  Ltd.,  [1904]  1  Ch.  87. 
or    transferring    one    to     the    other. 

3458 


CH.   LII.I 


REORGANIZATION. 


[§884. 


poration  and  placed  under  a  new  mortgage  securing  bonds  which  are 
issued  to  the  persons  who  so  turned  in  the  first-mentioned  bonds,  the 
holders  of  the  remaining  old  bonds  cannot  claim  that  the  bonds  so  turned 
in  have  been  canceled,  thereby  reducing  the  first-mortgage  issue  by 
that  amount.^  A  corporation  which  is  financially  embarrassed  cannot 
sustain  a  bill  to  compel  minority  stockholders  to  scale  their  bonds  to 
seventy-five  per  cent,  of  their  face.^ 

§  884.  Reorganization  hy  disposing  of  the  assets  without  a  fore- 
closure. —  A  second  mode  of  reorganizing  a  corporation  is  where 
the  directors  or  the  stockliolders  turn  over  the  assets  of  the  corporation 
to  a  new  corporation.     This  is  done  in  various  ways.     It  may  be  by  a 

(1892),  a  reorganization  was  effected 
without  foreclosure,  and  the  court 
directed  that  a  bond  be  given  for  the 
payment  of  those  bondholders  in  full 
who  did  not  wish  to  go  into  the  reor- 
ganization. A  bondholder  who  declined 
to  go  into  the  reorganizaton  and  also 
declined  to  take  his  pay  was  com- 
pelled by  the  court  to  surrender  his 
bonds.  Cf.  §§816,  823,  835,  supra. 
The  holders  of  full-paid  stock  cannot 
be  assessed  on  such  stock,  even  under 
a  reorganization  agreement  of  the 
majority  of  the  stockholders.  Where, 
however,  for  four  years  the  stockholder 
does  not  object,  and  then  applies  for 
a  transfer  of  his  stock,  a  court  of  equity 
may  refuse  to  grant  the  transfer,  and 
may  give  him  damages  for  the  value 
of  his  stock  at  the  time  of  the  demand 
of  transfer,  together  with  interest. 
Gresham  v.  Island  City  Sav.  Bank,  2 
Tex.  Civ.  App.  52  (1893).  Where  an 
insolvent  corporation  which  has  never 
issued  any  certificates  of  stock  resolves 
by  a  vote  of  its  stockholders  to  apply 
its  assets  to  the  extent  of  their  value 
to  the  payment  of  the  debts,  and  that 
new  stock  be  issued  to  the  stockholders 
upon  their  paying  therefor  in  full, 
and  one  stockholder  sells  his  interest 
in  the  original  stock  and  the  purchaser 
for  seven  years  does  not  complain,  he 
cannot  after  the  corporation  has 
become  prosperous  claim  that  he  is 
entitled  to  the  old  stock  or  any  interest 
in  the  corporation.  Stoddard  i'.  Deca- 
tur, etc.  Co.,  184  111.  53  (1900).  Where 
a  preference  by  an  insolvent  corpora- 
tion is  invalid  the  agreement  of  all 
creditors  that  an  insolvent  bank  may 
borrow  money  and  pledge  its  seciarities 


as  collateral  is  not  valid  and  such 
pledge  is  illegal.  Burrell  r.  Bennett, 
20  Wash.  644  (1899).  But  such  pledge 
is  legal  as  against  creditors  assenting 
thereto.  Bank  of  California  v.  Puget 
Sound,  etc.  Co.,  20  Wash.  636  (1899). 

^  MouTy  V.  Farmers'  L.  &  T.  Co., 
76  Fed.  Rep.  38  (1896).  In  the  case 
Maxwell,  etc.  Co.  v.  Henderson,  12 
Colo.  App.  425  (1899),  where  the 
lessee  of  land  had  issued  bonds  based 
on  such  lease,  and  most  of  the  holders 
thereof  had  transferred  their  bonds  to 
a  mortgagee  of  the  lessor  in  exchange 
for  bonds  of  the  lessor,  the  court  held 
that  these  bonds  of  the  lessee  which 
had  been  so  exchanged  could  not 
participate  in  the  proceeds  from  the 
foreclosure  of  the  mortgage  given  by 
the  lessee.  Cf.  §  765,  supra.  Where 
after  a  bank  was  placed  in  a  receiver's 
hands  there  was  a  voluntary  reorgan- 
ization under  the  same  charter  and 
the  reorganization  failed,  the  claims 
of  those  who  were  parties  to  it  were 
subject  to  the  payment  first  of  claims 
of  those  who  were  not.  Rumble  v. 
Tyus,  123  Ga.  295  (1905). 

2  Lake,  etc.  R.  R.  v.  Ziegler,  99  Fed. 
Rep.  114  (1900),  the  court  saying: 
"It  was  broadly  suggested  at  the  bar 
that  upon  the  facts  disclosed  the  time 
was  ripe  and  the  occasion  fit  for  a 
court  of  equity  to  take  a  step  in 
advance,  and  to  declare  that  it  could 
rightly  determine  the  propriety  of  a 
scheme  of  reorganization,  and  compel 
recalcitrant  bondholders  to  comply 
with  it.  This  is  certainly  a  startling 
proposition,  suggesting  a  wide  depar- 
ture from  precedent,  and  a  great 
enlargement  of  equity  power. '^ 
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consolidation  with  another  company,  or  by  a  sale  or  lease  of  the  whole 
corporate  property  to  that  other  corporation.  The  validity  of  such 
acts  as  against  the  dissent  of  a  stockholder  has  been  treated  elsewhere.^ 
The  validity  of  such  sales  of  the  corporate  property  is  generally  deter- 
mined by  ascertaining  whether  the  sale  is  ultra  vires  or  not.^  Some- 
times, however,  an  element  of  fraud  is  involved  and  will  suffice  to  set 
aside  the  transaction.  Thus,  it  is  illegal  and  fraudulent  for  the  majority 
of  the  stoclvholders  to  purchase  the  property  of  the  corporation  at  a 
private  sale  authorized  by  themselves.^  Such  a  purchase  by  the  ma- 
jority may  be  set  aside  in  the  same  way  and  to  the  same  extent  that  a 
purchase  of  corporate  property  by  a  director  may  be  set  aside.^  This 
is  the  rule,  even  though  the  majority  purchase  and  proceed  to  a  reor- 
ganization of  the  corporation,  and  offer  to  allow  all  the  stockliolders  to 
become  members  of  the  new  corporation.^  That  a  purchase  by  a  corpo- 
ration director  at  such  a  sale  is  voidable  is  well  established.^  It  is 
also  fraudulent  and  illegal  for  the  majority  to  dissolve  the  old  corpora- 
tion, form  a  new  one,  and  sell  the  property  of  the  old  one  to  the  new 
corporation  at  a  valuation  placed  upon  the  property  by  the  majority 
themselves.'  Even  though  the  charter  authorizes  the  corporation  to 
sell  all  its  assets,  it  cannot  sell  the  same  to  another  corporation  for  partly 
paid  stock  to  be  distributed  among  its  members,  members  not  accepting 
the  shares  to  lose  all  their  interest  in  the  concern.  This  is  an  attempt 
to  force  the  shareholders  to  provide  more  capital  on  pain  of  forfeiting 
their  shares.^  A  real  estate  company  cannot  sell  all  its  real  estate  to 
another  corporation  organized  for  that  purpose  taking  in  exchange  the 
capital  stock  of  the  latter,  such  stock  to  be  thereupon  offered  to  the 
stockholders  of  the  former  for  subscription  at  par  j)ro  rata,  such  right  to 
be  forfeited  if  not  exercised  or  sold  within  a  certain  time.     A  dissenting 

1  See  ch.  XL,  supra.  holders,  who    have    sold  land    to    the 

2  S(.e  §§  669-674,  supra.  company  and  received  stock,  in  pay- 

3  See  §  662,  supra.  ment,  devise  a  reorganization  plan  and 

4  See  §  662,  supra.  cause  a  third  stockholder  to  agree  to 
6  See    §§  662,    671,    supra.  .    Even    it  on  condition  that  a  bank  discount 

though  eighty-three  per  cent,   of  the  certain  notes  for  him  and  receive  the 

stockholders    of    an    insolvent     bank  stock    as    collateral    and    renew    the 

desire  the  assets  to  be  sold  at  public  notes   from   time   to    time,    and   such 

sale  after  the  court  has  fixed  an  upset  latter   agreement   is   repudiated,    such 

price  thereon  in  order  that  the  bank  outside  stockholder  maybring  suit  to  set 

may  be  reorganized  and  thereby  avoid  the  whole  transaction  aside  as  a  fraud, 

the  losses  incidental  to  liquidation,  yet  Baker  v.  Berry  Hill,  etc.  Co.,  109  Va. 

the   court   will   not   order    such   sale.  776    (1909).      Cf.  §§  869,   872,    supra. 

The  minority  would  have  no  means  of  "  See  §  6.53,  supra. 

protecting    themselves,    inasmuch    as  ^  See  §  662,  supra. 

the    court    would    have    no    accurate  *  ^Manners  i'.  St.  David's,  etc.  Mines, 

means  of  ascertaining  a  proper  upset  Ltd.,    [1904]   2   Ch.   593;     Bisgood   v. 

price.     Re  Murray  Hill  Bank,  X.  Y.  Nilej,  etc.  Co.  Ltd.,  [1906]  1  Ch.  747. 
L.  J.,  Feb.  5,  1897.     Where  two  stock- 
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stockholder  may  enjoin  the  scheme,  the  court  holding  that  a  corporation 
has  no  power  to  create  other  corporations  for  such  purpose.  The  court 
said  "  The  increase  is  to  be  obtained  by  what  is  in  effect  a  forced  assess- 
ment upon  the  full-paid  and  non-assessable  shares  of  the  stockholders, 
for  unless  they  take  new  stock  they  lose  a  material  part  of  their  in- 
vestment, although  something  they  do  not  want  is  given  in  exchange."  ^ 
^Miere  without  foreclosure  the  bondholders  purchase  the  property 
at  an  assignee's  sale  subject  to  the  mortgage,  and  pay  the  price  by 
turning  in  bonds,  the  bonds  cannot  be  enforced  against  the  stockholders 
of  the  mortgagor  company.-  The  court  may  authorize  the  receiver 
to  sell  all  the  assets  to  a  new  company  and  release  the  directors  of  the 
old  company  from  personal  liability  to  the  stockholders  where  such 
contract  is  a  fair  one,  even  though  some  of  the  stockholders  dissent.^ 
But  a  court  has  no  power  as  against  the  dissent  of  minority  stockliolders 
and  bondholders,  however  small  their  holdings,  to  reorganize  the  com- 
pany by  authorizing  the  receivers  to  lease  the  property  for  a  long  period 
of  time  and  allow  the  lessee  to  place  a  large  mortgage  on  the  property, 
even  though  the  proceeds  of  the  mortgage  are  to  be  used  for  rebuilding 
the  property,  especially  where  the  rebuilding  is  not  subject  to  the  orders 
of  the  court  or  the  wishes  of  the  security-holders.  The  court  has  no 
such  power,  even  though  the  system  is  made  up  of  a  great  many  different 
street  railways  with  different  franchises,  some  of  which  have  lapsed, 
and  there  is  danger  that  the  entire  property  will  be  lost  if  the  offer  of 
the  city  to  grant  a  new  franchise  on  certain  terms  is  not  accepted.'* 
A  court  of  bankruptcy  cannot  compel  as  a  compromise  the  reorganiza- 
tion of  a  bankrupt  company  by  the  issue  of  stock  in  a  new  company 
to  the  creditors  and  the  forming  of  a  voting  trust  for  ten  years. ^     AMiere 

1  Schwab  !'.  Potter,  194  N.  Y.  409  Anglo-American,  etc.  Assoc,  60  X.  Y. 
(1909).  App.  Div.  389  (1901).     The  validity  of 

2  Cock  V.  Bailey,   146  Pa.   St.   328  a    judicial    sale    of    the    assets    of    an 
(1892).  insolvent    corporation    by    a    receiver 

'  People    V.    Anglo-American,    etc.  cannot   be  impeached   in  a  collateral 

Assoc,  66  N.  Y.  App.  Div.  9  (1901).  action.     Anderson  i-.  Chicago,  etc.  T. 

It   is  not    legal   for  a  receiver,   even  Co.,    101   Wis.   385    (1898).     See  also 

under  an  order  of  the  court,   to  sell  §§  869,  872,  supra. 

nearly  all  the  property  of  the  com-  *  Merchants',  etc.  Co.  v.  Chicago 
pany  to  another  corporation  in  ex-  Rys.,  158  Fed.  Rep.  923  (1907),  rev'g 
change  for  stock  of  the  latter  to  be  Guarantj-  T.  Co.  v.  Chicago  Union 
given  to  stockholders  of  the  former.  Traction  Co.,  158  Fed.  Rep.  913 
with  a  proA"ision  that  dissenting  stock-  (1907).  Thereupon  the  trustees  in 
holders  should  be  paid  on  a  certain  their  foreclosure  suits  applied  for  de- 
basis  which  is  different  from  stock  crees  of  foreclosure  and  petitioned  the 
of  the  former  corporation  acquired  by  court  in  the  meantime  to  have  the 
the     latter     corporation.     People      v.  company'  operated  by  the  reorganized 

=  Re   Northampton,    etc.    Co.,    185  Fed.  Rep.  542  (1911).     Cf.   108  L.  T. 
Rep.  572. 
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a  lessor  railroad  Issues  mortgage  bonds  to  the  lessee  and  the  lessee  uses 
them  to  buy  a  majority  of  the  stock  of  the  lessor,  the  creditors  of  the 
lessor,  if  it  becomes  insolvent,  may  hold  liable  the  lessee  on  its 
guaranty  of  the  bonds  to  the  extent  of  their  debt  and  to  the  ex- 
tent of  the  value  of  such  bonds,  even  though  a  larger  sum  has  been 
expended  on  the  leased  road.^  A  national  bank  which  is  a  creditor  of 
an  insolvent  manufacturing  company  has  no  power  to  join  in  a  reorgani- 
zation plan  by  which  it  tm-ns  over  its  claim  to  a  new  corporation  and 
takes  stock  of  the  new  corporation  in  payment  therefor,  and  hence  if 
the  new  corporation  fails  the  bank  is  not  liable  as  a  stockholder  on  a 
statutory  double  liability  attaching  to  such  stock.^  Where  a  holding 
company  increases  the  capital  stock  of  one  of  its  subsidiary  companies 
and  then  causes  it  to  purchase  the  common  stock  of  the  holding  com- 
pany, thereby  creating  a  conflict  of  interest  between  the  preferred  stock- 
holders of  the  holding  company  and  the  subsidiary  company,  which 
by  the  plan  would  control  the  holding  company  itself,  minority  stock- 
holders may  enjoin  such  a  reorganization,  it  being  a  part  of  the  plan 
that  the  holding  company  shall  sell  its  various  stocks  to  such  subsidiary 
company.^ 

Under  the  English  statute  prohibiting  commissions  for  underwriting, 
a  plan  by  which  a  company  sells  its  property  to  an  individual  and  he 
agrees  to  organize  a  new  company  to  take  over  the  property  and  pay 
him  a  profit,  is  illegal.^ 

The  third  mode  of  reorganization,  that  of  foreclosure  and  sale,  is 
the  subject  of  the  remainder  of  this  chapter. 

§  885.  The  trustee  of  the  mortgage  deed  of  trust  may,  and  should 
in  certain  cases,  purchase  the  property  at  foreclosure  sale  for  the 
benefit  of  all  the  bondholders  —  Bondholders  may  then  participate  in 
the  property  —  Trustee  is  disqualified  from  purchasing,  when?  —  It 
seems  that  a  trustee  has  implied  power  at  the  foreclosure  sale  to  bid 
for  the  property,  in  behalf  of  the  bondholders,  up  to  a  figure  equal  to 
the  principal  and  interest  due  upon  the  mortgage  debt.  A  trustee  is 
not  bound,  however,  to  purchase  at  the  sale  where  there  is  no  request 
from  the  bondholders ;  neither  is  the  trustee  called  upon  to  aid  or  pro- 
mote any  plan  of  reorganization.-^  The  bondholders  may  authorize 
the  trustee  to  bid  for  the  property  the  full  amount  of  the  debt  and  in- 

eompany,   and   the  court  so  ordered.  ^  Fu-gt  National  Bank  v.  Converse, 

Guaranty  Trust  Co.  v.  Chicago  Union  200  U.  S.  425  (1906). 

Traction    Co.,    158    Fed.    Rep.    1015  ^  Robinson   v.   Holbrook,    148  Fed. 

(1908).  Rep.  107  (1906). 

1  Northern  Pae.  Ry.  r.  Boyd,   177  ^  Booth  v.  New  Afrikander,  etc.  Co., 

Fed.  Rep.  804  (1910).     This  case  was  [1903]  1  Ch.  295. 

affirmed  in  228  U.  S.   482  sub.  nom.  ^  Frismuth  v.  Farmers'  L.  &  T.  Co., 

Northern  Pae.  Ry.  v.  Boyd  and  is  re-  95  Fed.  Rep.  5  (1899). 

ferred  to  in  §  883,  infra. 
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terest  and  costs,  and  a  provision  in  the  mortgage  authorizing  the  trus- 
tees to  make  such  purchase  for  the  benefit  of  the  bondholders  is  valid.^ 

The  court  in  its  decree  may  authorize  and  direct  the  trustee  to  bid 
for  the  property  at  the  sale  the  amount  of  principal  and  interest  due.^ 

Where  several  bondholders  agree  among  themselves  to  buy  the 
property  at  foreclosure  sale,  the  purchase  to  be  for  the  benefit  of  the 
bondholders,  and  the  price  to  be  the  expense  of  the  foreclosure,  and 
the  trustee  of  the  mortgage  makes  the  sale  on  that  understanding, 
the  trustee  may  compel  the  purchaser  to  take  a  deed  for  the  benefit 
of  all  the  bondholders.     The  court  stated  also  that  it  would  have  been 


1  Etna,  etc.  Co.  v.  Marting,  etc.  Co., 
127  Fed.  Rep.  32  (1904). 

-  The  court  may  authorize  and  di- 
rect the  trustee  to  bid  the  amount  of 
principal  and  interest  due  to  him.  The 
reorganization  clause  in  the  mortgage 
was  construed  to  enable  the  majority 
of  bondholders,  in  case  the  trustee 
purchased,  to  formulate  the  plan  of 
reorganization  and  compel  the  minor- 
ity to  accept  it.  Sage  v.  Central  R.  R., 
m  U.  S.  334  (1878).  That  the  court 
may  authorize  the  trustee  to  bid,  see 
also  Rogers  v.  Wheeler,  43  N.  Y.  598 
(1871).  Where  the  trustee  of  the 
mortgage  buys  in  the  property  as 
trustee  for  the  bondholders,  a  bond- 
holder who  assents  to  a  transfer  by 
the  trustee  to  a  new  corporation  can- 
not afterwards  complain.  Butterfield 
V.  Cowing,  112  N.  Y.  486  (1889). 
Where  railroad  property  is,  by  agree- 
ment of  the  bondholders,  bought  in 
at  foreclosure  sale  for  a  small  sum  by 
a  trustee  for  their  benefit,  and  is 
afterwards  sold  by  the  trustee  to  a 
new  company  formed  by  him  and  one 
of  the  bondholders,  the  profits  of  the 
sale  going  to  such  bondholder,  another 
bondholder  who  has,  as  far  as  re- 
quested, advanced  his  share  of  the  ex- 
penses of  the  foreclosure  sale,  can 
compel  the  trustee  and  the  first- 
named  bondholder  to  account  to  him 
for  his  share  of  the  property.  The 
right  of  such  bondholder  to  his  share 
in  the  sale  cannot  be  affected  by  the 
neglect  of  some  of  the  other  bond- 
holders to  advance  their  share  of  the 
expenses,  or  by  their  withdrawal  from 
the  agreement.  Cushman  t-.  Bonfield, 
139  111.  219  (1891).  In  a  reorganiza- 
tion scheme,  a  bondholder  who  goes 


into  it  may  hold  the  trustees  per- 
sonally responsible  for  his  agreed  in- 
terest in  the  new  company.  Riker  v. 
Alsop,  27  Fed.  Rep.  251  (1886) ;  rev'd 
on  the  ground  of  laches  in  Alsop  v. 
Riker,  155  U.  S.  448  (1894).  Cf.  Stan- 
ton V.  Missouri,  etc.  Ry.,  15  N.  Y.  Civ. 
Proc.  Rep.  296  (1888).  If  the  bond- 
holders do  not  respond  to  the  trustee's 
call  for  payments  on  the  mortgaged 
property  which  he  has  bought  in  for 
them,  he  should  apply  to  the  court 
for  a  resale.  Cushman  v.  Bonfield, 
139  111.  219  (1891).  In  Sanxey  v. 
Iowa  City  Glass  Co.,  63  Iowa,  707 
(1883),  a  bondholder  objected  to  a  pro- 
\'ision  in  the  foreclosure  decree  allow- 
ing the  trustee  to  bid  in  the  property 
for  the  bondholder,  on  the  ground  that 
he  was  a  guaranteed  bondholder,  and 
the  court  sustained  him.  In  Duncan 
i;.  Mobile,  etc.  R.  R.,  3  Woods,  597 
(1879);  s.  c,  8  Fed.  Cas.  25,  Mr. 
Justice  Bradley  said:  "A  sale  for  the 
benefit  of  all  is  attended  with  the  dif- 
ficulty of  determining  who  shall  make 
the  bid.  The  court  has  sometimes  au- 
thorized the  trustees  of  the  mort- 
gage to  bid  for  the  bondholders.  In 
this  ease  it  is  ob\'ious  that  one  class 
or  the  other  of  the  bondholders  would 
be  dissatisfied  with  any  selection  of 
trustees  which  the  court  might  make." 
In  Wetmore  v.  St.  Paul,  etc.  R.  R.,  3 
Fed.  Rep.  177  (1880),  it  appears  that 
the  trustees  were  authorized  by  the 
court  to  bid  if  the  property  was  likely 
to  be  sold  for  a  totally  inadequate 
price.  The  court  sustained  the  trus- 
tees in  not  buying,  the  selling  price 
being  .?1, 500,000  above  the  upset  price 
fixed  by  the  court. 
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a  breach  of  trust  for  the  trustee  to  have  made  such  a  sale  except  for 
the  benefit  of  all  the  bondholders.^  Where  the  mortgage  authorized 
the  trustee  to  bid  in  the  property  on  foreclosure  sale,  and  the  trustee 
does  so  for  the  benefit  of  the  bondholders,  and  then  transfers  the  prop- 
erty to  a  new  corporation  without  the  consent  of  all  the  bondholders, 
a  bondholder  who  did  not  consent  may  file  a  bill  in  equity  to  compel 
the  trustee  to  account  and  pay  to  the  bondholder  his  share  of  the  pro- 
ceeds of  the  sale,  or  the  value  of  the  property,  the  bondholder  offering 
to  pay  his  share  of  the  expenses.^  It  has  been  held  that  a  trustee  is 
disqualified  from  purchasing  the  mortgaged  property  at  a  foreclosure 
sale,  unless  the  decree  of  the  court  or  a  statute  provides  otherwise, 
inasmuch  as  the  trustee  represents  the  company  as  well  as  the  bond- 
holders, and  should  not  be  under  temptation  to  purchase  the  property 
cheaply.^    Yet  the  court  will  not  be  anxious  to  set  the  sale  aside  on 


1  Sullivan  v.  Haskin,  70  Vt.  487 
(1898). 

2  A  delay  of  ten  years  is  not  neces- 
sarily a  bar,  there  having  been  no 
denial  or  repudiation  of  the  trust.  A 
specific  sum  need  not  be  tendered  in 
advance  on  account  of  the  expenses. 
Zebley  v.  Farmers'  L.  &  T.  Co.,  139 
N.  Y.  461  (1893).  It  is  the  right  of  the 
trustee  in  his  discretion,  upon  the 
foreclosure  sale  of  the  property,  to 
bid  up  to  the  par  value  of  the  debt 
which  he  represents,  where  the  mort- 
gage authorizes  him  to  do  so.  The 
fact  that  a  majority  of  the  bond- 
holders designate  a  lower  figure  does 
not  oblige  him  to  stop  at  that  figure. 
He  purchases  for  the  benefit  of  all. 
He  has  no  right  to  sell,  but  if  so  pro- 
vided in  the  mortgage  he  must  or- 
ganize a  new  corporation  and  convey 
to  it  for  the  sole  benefit  of  all  the  bond- 
holders. A  majority  of  the  bondhold- 
ers cannot  compel  a  sale  to  another 
corporation  instead  of  the  reorganized 
corporation.  The  trustee  acting  in 
violation  of  his  duty  in  purchasing 
and  disposing  of  the  property  is  lia- 
ble to  a  dissenting  bondholder  for  the 
real  value  of  his  bonds.  James  v.  Cow- 
ing, 82  N.  Y.  449  (1880),  reversing  17 
Hun,  256  (1879).  Where  the  trustees 
of  the  morgtage  foreclose  and  buy  the 
property  for  the  bondholders,  'and  the 
trustees  do  not  turn  over  to  the  new 
corporation  all  the  property  purchased 
by  them,  and  they  have  been  guilty  of 


malfeasance  in  other  respects,  a  bond- 
holder may  hold  them  liable  by  a  suit 
in  equity,  even  though  he  deposited 
his  bonds  and  took  stock  in  exchange 
therefor,  it  appearing  that  he  did  not 
then  know  of  the  acts  complained  of. 
The  new  corporation  is  not  a  neces- 
sary party  defendant  and  a  purchaser 
of  the  stock  in  the  new  corporation 
cannot  make  such  a  complaint,  but  the 
complaint  may  be  by  one  of  the  bond- 
holders, even  though  he  has  sold  his 
stock.  Dunning  v.  Bates,  186  Mass. 
123  (1904).  Where  the  trustee  at 
the  request  of  the  parties  secured  buys 
in  the  property  at  foreclosure  sale, 
such  trustee  cannot  be  held  liable  by 
any  one  of  such  parties  for  any  part 
of  the  purchase  price,  but  the  property 
itself  is  held  by  the  trustee  for  the 
benefit  of  the  parties  so  secured.  Ma- 
reck  V.  MinneapoMs  T.  Co.,  74  Minn. 
538  (1898).     See  86  Atl.  Rep.  1074. 

3  The  trustee  who  sells  under  the 
power  of  sale  cannot  be  interested 
personally  in  the  purchase  of  the  prop- 
erty. He  is  trustee  for  the  company 
as  well  as  for  the  bondholders.  Wash- 
ington, etc.  R.  R.  V.  Alexandria,  etc. 
R.  R.,  19  Gratt.  (Va.)  592  (1870).  A 
trustee  may  purchase  at  a  sale  of  the 
property  brought  about  by  other  par- 
ties. Allen  V.  Gillette,  127  U.  S.  589 
(1888).  Where  the  mortgagor  sur- 
renders possession  to  the  trustee,  the 
trustee's  agent  in  possession  and  con- 
trol is  disqualified  from  purchasing  at 
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this  ground,  if  substantial  justice  was  done  to  all  the  parties.^  The 
attorney  of  the  company  may  purchase  for  the  bondholders  at  the  sale.^ 
The  trustee  is  disqualified  from  purchasing  for  himself.^  The  subject 
of  who  may  purchase  at  the  sale  is  considered  elsewhere  also.^ 

§  886.  The  bondholders  themselves,  or  a  part  of  them,  or  through 
a  committee  acting  for  them,  may  purchase  the  property  at  fore- 
closure sale  for  the  purpose  of  reorganizing  —  Such  a  purchase  is 
legal  —  Stockholders  may  be  allowed  to  participate.  — The  law  favors 
such  purchasers,  inasmuch  as  they  furnish  a  bidder  at  the  sale,  and 
enable  the  court  to  realize  some  kind  of  price  for  the  property.  Gen- 
erally a  scheme  of  reorganization*  is  formulated  which  allows  such  of  the 
old  stockholders  and  bondholders  to  participate  as  apply  to  come  in 
within  a  specified  time.  The  object  in  allowing  the  old  stockholders 
to  participate  is  to  get  an  assessment  in  cash  from  them  and  to  discourage 
defenses  in  the  suit  of  foreclosure.  An  ordinary  foreclosure  of  a  mort- 
gage on  land  proceeds  quietly  to  a  sale  of  the  property.  But  the  large 
interests  involved  in  a  railroad  foreclosure  lead  to  strenuous  opposition 
thereto.  Accordingly  it  is  found  to  be  expedient,  during  or  previous 
to  a  railroad  foreclosure  suit,  for  the  parties  interested  in  the  property, 
whether  they  be  the  stockholders  or  bondholders  or  mere  outsiders, 
to  formulate  and  propose  to  the  bondholders  and  stockholders  a  plan 
of  reorganization  whereby,  after  a  foreclosure  sale,  the  purchaser  of 

the  foreclosure  sale,  even  for  the  bond-  sin  a  statute  allows  the  trustee  to  pur- 
holders.  The  mortgagor  may  redeem,  chase.  Barnes  v.  Chicago,  etc.  R.  R., 
Racine,  etc.  R.  R.  v.  Farmers'  L.  &  T.  8  Biss.  514  (1879) ;  s.  c,  2  Fed.  Cas. 
Co.,  49  111.  331  (1868).  Where  the  862;  and  even  if  the  statute  did  not 
trustee,  after  taking  possession  of  the  allow  it,  the  trustee  himself  could  not 
railroad,  purchases  many  of  the  bonds  raise  the  objection.  Barnes  ?'.  Chicago, 
and  makes  a  profit  thereby,  the  profit  etc.  R.  R.,  8  Biss.  514  (1879) ;  s.  c,  2 
belongs  to  the  company  and  not  to  Fed.  Cas.  862  ;  aff'd,  122  U.  S.  1  (1887). 
him.  Ashuelot  R.  R.  v.  Elliott,  57  In  James  v.  Railroad  Co.,  6  Wall.  752 
N.  H.  397  (1874).  Concerning  the  (1867),  the  trustee  purchased.  The 
power  of  a  party  to  the  suit  to  purchase  sale  was  set  aside,  however,  chiefly 
at  the  sale,  see  Pewabic  Min.  Co.  v.  on  account  of  other  frauds. 
Mason,  145  U.  S.  349  (1892).  Cf.  note  ^  Pacific  R.  R.  v.  Ketchum,  101 
1,  p.  3190,  supra.  U.  S.  289  (1879). 

^  A  sale  will  not  be  set  aside,  even  '  See  §§  815,  850,  supra.     Where  a 

for  illegality,  unless  the  disbursements  trust  deed  authorized  the  trustee  upon 

made  by  a  new  company  for  improve-  default   to  sell   the  pledged  bonds  at 

ments  are  provided  for.     Washington,  public  or  private  sale  and  to  become 

etc.  R.  R.  V.  Alexandria,  etc.  R.  R.,  19  purchaser  itself,  the  pledgee  mav  pur- 

Gratt.   (Va.)  592,  622  (1870).     If  the  chase  for  itself,  even  though  it  is  also 

trustees    are    interested    in    the    re-  trustee   in   a   subsequent    trust    deed, 

organization,   the   sale  is  voidable  at  Shepard,  etc.  Co.  v.  Hurd,  128  N.  Y. 

the  instance  of  the  company,  but  not  App.  Div.  28  (1908) ;   aff'd,  198  N.  Y. 

void,  and    laches  is  fatal  to  setting  it  624. 

aside.  Kitchen  v.  St.  Louis,  etc.  Ry.,  *  See  §  886,  infra,  and  §  850,  supra. 
69  Mo.  224,  260  (1878).     In  Wiscon- 
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the  property  will  allow  the  bondholders,  and  other  creditors  and  often 
also  the  stockholders,  to  come  into  a  new  company  which  shall  own  the 
property  so  purchased.  It  has  been  found  necessary,  in  most  cases,  to 
reorganize  on  some  such  plan,  in  order  to  quiet  the  defenses  to  the  fore- 
closure, or  to  raise  the  funds  required  in  the  reorganization,  or  to  obtain 
a  charter  from  the  state  for  the  reorganized  enterprise,  or  to  preserve  in- 
tact the  system  of  railroads,  branches,  leases,  and  connections  which  give 
value  to  the  property  foreclosed.  This  method  of  effecting  a  reorganiza- 
tion is  legal  and  valid,  since  it  involves  an  ordinary  foreclosure  of  a 
mortgage  and  an  agreement  of  interested  parties  to  purchase  at  the 
foreclosure  sale.  The  foreclosure  cuts  off  all  rights  of  the  old  corpora- 
tion and  creditors  and  stockholders  to  the  property  foreclosed,  and  also 
the  rights  of  the  bondholders  whose  mortgage  is  foreclosed.^  The  only 
rights  which  any  of  these  parties  have,  after  the  foreclosure,  are  the 
right  to  participate  in  the  assets,  or  such  rights  as  the  plan  or  contract 
of  reorganization  gives  them.  By  this  plan  generally  the  old  stock- 
holders are  allowed  to  come  into  the  new  corporation  upon  the  pay- 
ment of  a  fixed  sum  for  each  share  of  stock  held  by  them.  The  bond- 
holders are  generally  allowed  to  exchange  the  old  bonds  for  new  ones 
in  the  new  corporation  on  different  terms  of  interest  and  times  of  pay- 
ment. Other  creditors  must  also  be  given  an  opportunity  to  come  in. 
Plans  of  reorganization  such  as  this  are  legal  and  are  favored  by  the 
courts,  inasmuch  as  a  better  price  is  obtained  for  the  property  in  that 
way.- 

1  In  Fosdick  v.  Schall,  99  U.  S.  235  liens  have  usually  been  able  to  make 

(1878),    the    court    said:     "It    rarely  the  holders  of  prior  mortgages  saeri- 

happens  that  a  foreclosure  is  carried  fice  something ;    sometimes  when  the 

through  to  the  end  without  some  con-  stockholders  sacrificed  nothing  them- 

cessions   by    some   parties   from    their  selves.     Moreover  the  bondholders  are 

strict  legal  rights,  in  order  to  secure  creditors  and  usually  have  no  desire 

advantages   that  could   not  otherwise  to    own    and    manage    the    property 

be  attained,  and  which  it  is  supposed  which  is  security  for  the  money  they 

will  operate  for  the  general  good  of  have  lent.     They  are  apt  to  be  widely 

all  who   are  interested.     This  results  scattered  and  find  difficulty  in  acting 

almost  as  a  matter  of  necessity  from  together. 

the  peculiar  circumstances  which  sur-  ^  "Without  such  previous  organiza- 

round   such   litigation."     Occasionally  tions  and  arrangements  great  sacrifice 

the  holders  of  the  first-mortgage  bonds  and  loss   must  attend  all  such  sales, 

have  distinguished  themselves  by  fore-  They    are    therefore    to    be    promoted 

closing    their    mortgage    and    actually  rather   than  discouraged   by   unneces- 

buying  the  property  at  the  foreclosure  sary  and  improper  exposure  of  their 

sale  without  asking  the  permission  of  membership."     Robinson   v.   Philadel- 

stoekholders,    second-mortgage    bond-  phia,    etc.    R.    R.,   28   Fed.    Rep.    340 

holders,    or    income    bondholders,    or  (1886) ;   Gates  i'.  Boston,  etc.  R.  R.,  .53 

other  creditors.     Theoretically  this  has  Conn.     333     (1885).      Reorganization 

always  been   possible   if   the   subordi-  agreements  are  legal.     Mackintosh  v. 

nate  security-holders  did  not  provide  Flint,   etc.  R.    R.,   34   Fed.    Rep.   582 

for    the  prior    mortgage;    but    practi-  (1888);  Kurtz  ?'.  Phil.  &  Reading  R.  R., 

cally  the  holders  of  stock  and  inferior  187  Pa.   St.  59   (1898) ;    Farmers'   L. 
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Stockholders  are  not  disbarred  from  purchasing  at  the  sale.     Fraud 
or  collusion  whereby  the  property  at  the  sale  brings  less  than  its  real 


&  T.  Co.  V.  Green  Bay,  etc.  R.  R.,  6 
Fed.  Rep.  100  (1881);  Kropholler  v. 
St.  Paul,  etc.  Ry.,  1  MeCrary,  299 
(1880) ;  Munson  v.  Magee,  22  N.  Y. 
App.  Div.  333  (1897) ;  aff'd,  161  N.  Y. 
182.  An  action  by  a  stockholder  to 
set  aside  a  foreclosure  sale,  which  he 
alleges  was  collusive  and  fraudulent 
in  that  the  bondholders  and  part  of 
the  stockholders  had  arranged  to  have 
the  foreclosure  made  for  the  purpose 
of  reorganization,  is  demurrable  un- 
less the  consenting  stockholders  and 
the  trustees  in  the  mortgages  are 
made  parties  defendant.  Ribon  v. 
Railroad  Cos.,  16  Wall.  446  (1872). 
See  also  Harpending  v.  Munson,  91 
N.  Y.  650  (1883),  with  reference  to 
the  corporation  as  a  party  to  the  suit. 
Courts  will  aid  a  reorganization  and 
will  authorize  the  receiver  to  agree  to 
pay  two  and  a  half  per  cent,  com- 
mission to  parties  who  will  carry 
maturing  coupons,  the  commission  to 
be  paid  only  in  case  the  reorganiza- 
tion goes  through.  Piatt  v.  Philadel- 
phia, etc.  R.  R.,  65  Fed.  Rep.  872 
(1894).  In  a  suit  by  a  receiver  and 
general  manager  of  a  railroad  against 
the  purchasers  of  it  at  a  foreclosure 
sale  to  allow  him  to  have  an  interest, 
as  had  been  agreed  upon  before  the 
sale,  the  way  to  raise  the  question  of 
the  legality  of  the  agreement  is  bj' 
demurrer.  Farley  v.  Kittson,  120  U.  S. 
303  (1887).  Gates  v.  Boston,  etc. 
R.  R.,  53  Conn.  333  (1885),  holds  that 
a  purchase  of  the  foreclosed  road  by  a 
portion  of  the  bondholders  and  a  re- 
organization by  them  is  legal.  A  bond- 
holder who  had  no  notice  cannot  set 
the  transaction  aside.  A  bondholder 
seeking  to  remedy  a  conspiracy  where- 
by a  syndicate  of  the  bondholders  fore- 
closed and  bought  the  property  at  a 
small  valuation  cannot  claim  a  lien 
on  the  property.  His  remedy  is  a 
bill  to  set  aside  the  foreclosure.  Rich- 
ter  V.  Jerome,  123  U.  S.  233  (1887); 
St.  Louis,  etc.  Co.  v.  Sandoval,  etc. 
Co.,  116  111.  170  (1886),  holding  that 
where  the  foreclosure  or  dissolution 
sale  was  irregular  and  void,  but  the 
reorganized    company    in    good    faith 


had  e.xpended  large  sums  on  the  prop- 
erty, the  court  will  protect  the  latter 
as  far  as  possible.  Especially  so  after 
seven  years  elapse.  Townsend  v.  St. 
Louis,  etc.  Co.,  159  U.  S.  21  (1895). 
See  also  Shaw  v.  Railroad  Co.,  100 
U.  S.  605  (1879),  where  the  legality  of 
the  ordinary  method  of  reorganization 
was  fully  discussed  and  sustained,  and 
a  bill  of  certain  bondholders  attacking 
it  was  dismissed  ;  Matthews  v.  Mur- 
chison,  15  Fed.  Rep.  691  (1883)  ; 
s.  c,  17  Fed.  Rep.  760  (1883) ;  Bliss 
t'.  Matteson,  45  N.  Y.  22  (1871),  hold- 
ing that  a  special  agreement  with  an 
influential  bondholder,  giving  him  an 
advantage  over  other  similar  bond- 
holders, is  void  ;  Child  v.  New  York, 
etc.  R.  R.,  129  Mass.  170  (1880),  where 
a  strict  foreclosure  and  reorganization 
was  provided  for  in  the  deed  of  trust. 
A  bankruptcy  court's  sale  of  corporate 
property  is  valid,  even  though  the 
property  is  purchased  by  a  reorganiza- 
tion committee  with  the  approval  of 
the  trustees  in  bankruptcy,  and  even 
though  the  committee  were  allowed 
to  turn  in  mortgage  bonds  in  payment 
to  the  extent  that  such  bonds  would  be 
entitled  to  a  proportion  of  the  proceeds 
of  the  sale.  Schuler  v.  Hassinger,  177 
Fed.  Rep.  119  (1910),  the  court  saying  : 
"That  the  trustees  should  in  good 
faith  encourage  and  approve  a  plan 
which  looked  to  the  successful  settle- 
ment and  winding  up  of  the  bank- 
ruptcy estate,  and  which  met  the 
approval  of  creditors  and  had  the 
consent  of  all  classes  interested,  was 
perfectly  proper."  See  also  108  L.  T. 
Rep.  572.  A  combination  of  part 
of  the  bondholders  for  the  purpose 
of  purchasing  the  property  at  fore- 
closure sale  is  legal.  It  is  legal  for 
a  party  who  intended  to  bid  to  re- 
frain upon  an  agreement  that  he  will 
be  allowed  to  participate  in  the  pur- 
chase by  a  competing  bidder.  On  a 
resale  a  syndicate  agreed  not  to  bid, 
but  to  purchase  from  the  purchaser  at 
the  price  of  the  first  sale.  Held,  that 
the  defaulting  first  purchaser  could 
not  attack  the  resale,  although  such 
resale  was  at  a  lower  figure.     Bond- 
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value  will  of  course  render  the  sale  subject  to  attack.     But  the  fraud 
must  be  clearly  proved.     A  purchase  of  corporate  property  by  a  ma- 


holders  may  combine  in  their  bid. 
Terbell  v.  Lee,  40  Fed.  Rep.  40  (1889). 
Where  the  trustee,  under  the  power  to 
sell,  sells  the  property  at  public  auction, 
the  bondholders  or  their  representative 
may  purchase.  Easton  i;.  German- 
American  Bank,  127  U.  S.  532  (1888). 
If  an  exchange  of  old  for  new  bonds  is 
set  aside  by  one  bondholder,  it  must  be 
set  aside  as  to  all.  Chicago,  etc.  Land 
Co.  V.  Peck,  112  111.  408  (1885).  On  a 
reorganization  it  is  legal  for  a  bank 
owning  some  of  the  bonds  to  take  part 
in  such  reorganization  and  accept  stock 
in  the  new  company.  Deposit  Bank 
V.  Barrett,  13  S.  W.  Rep.  337  (Ky. 
1890).  A  national  bank  which  is  a 
creditor  of  an  insolvent  manufactur- 
ing company  has  no  power  to  join  in 
a  reorganization  plan  by  which  it 
turns  over  its  claim  to  a  new  corpora- 
tion and  takes  stock  of  the  new  cor- 
poration in  payment  therefor,  and 
hence  if  the  new  corporation  fails  the 
bank  is  not  liable  as  a  stockholder  on 
a  statutory  double  liability  attaching 
to  such  stock.  First  National  Bank  v. 
Converse,  200  U.  S.  425  (1906).  A 
purchase  of  a  railroad  by  a  reorgani- 
zation committee  of  the  first-mortgage 
bondholders  will  not  be  set  aside  at 
the  instance  of  its  second-mortgage 
bondholders,  although  the  trust  com- 
pany that  was  trustee  in  the  first  was 
also  trustee  in  the  second  mortgage, 
where  no  actual  fi-aud  was  alleged,  no 
offer  made  to  redeem,  no  claim  made 
that  the  property  was  sold  at  a  sacri- 
fice, no  attempt  made  by  the  second- 
mortgage  bondholders  to  intervene  in 
the  suit,  no  defense  to  the  foreclosure 
suit  appears  to  have  existed,  and  an 
agreement  of  the  purchaser  to  allow 
the  second-mortgage  bondholders  to 
participate  m  the  reorganization  was 
without  consideration,  and  the  pur- 
chaser was  not  made  a  party  to  this 
suit.  Robinson  v.  Iron  Ry.,  135  U.  S. 
522  (1890).  A  stockholder  cannot 
cause  a  foreclosure  sale  to  be  set 
aside  on  the  ground  that  the  pur- 
chaser made  the  purchase  for  the 
benefit  of  second-mortgage  bondhold- 
ers   to    the    exclusion    of    subsequent 


creditors  and  stockholders,  there  be- 
ing no  proof  that  the  property  sold 
for  less  than  it  was  worth,  or  that 
there  would  be  any  surplus  for  the 
stockholders,  even  though  there  was 
proof  that  there  was  another  plan 
of  reorganization  which  would  have 
given  something  to  the  stockholders. 
Central  Trust  Co.  v.  Peoria,  etc.  Ry., 
118  Fed.  Rep.  30  (1902).  A  reor- 
ganization agreement  is  stated  and 
upheld  in  Carey  v.  Houston,  etc.  Ry., 
45  Fed.  Rep.  438  (1891).  A  receiver 
will  be  ordered  to  open  the  books  to  a 
stockholder,  even  though  the  stock- 
holder wishes  to  obtain  facts  to  in- 
duce other  stockholders  not  to  enter  a 
reorganization  which  has  been  agreed 
to  by  a  majority  of  the  stockholders. 
The  receiver  may  properly  refuse  such 
request  until  ordered  to  open  the 
books  by  the  court.  The  receiver, 
however,  should  remain  neutral  as 
between  the  opposing  parties.  Where, 
however,  the  stockholder  became  such 
six  months  after  the  appointment  of 
a  receiver,  his  application  to  examine 
the  books  will  be  denied.  Chable  v. 
Nicaragua  Canal  Const.  Co.,  59  Fed. 
Rep.  846  (1894).  A  reorganization 
agreement  by  bondholders  is  legal. 
Fidelitv,  etc.  Co.  v.  Roanoke,  etc.  Ry., 
98  Fed'.  Rep.  475  (1899).  A  promise 
by  a  holder  of  receiver's  certificates 
that  he  will  carry  out  a  reorganiza- 
tion agreement  if  his  receiver's  cer- 
tificates are  conceded  to  be  valid  is 
binding  upon  him,  even  if  such  prom- 
ise is  not  reduced  to  writing,  the  cer- 
tificates having  been  duly  validated. 
Cox  V.  Stokes,  156  N.  Y.  491  (1898). 
Where  the  bondholders  purchased  the 
property  at  foreclosure  sale,  and  after- 
wards the  decree  of  foreclosure  is 
reversed  on  appeal  and  then  a  second 
foreclosure  sale  takes  place  and  the 
bondholders  purchase  again  and  the 
deficiency  judgment  is  entered,  the 
profits  realized  by  the  bondholders 
between  the  time  of  the  fii'st  sale  and 
a  second  sale  will  be  applied  on  the 
deficiency  judgment,  the  bondholders 
having  had  possession  during  the 
whole  time.  Huguley  Mfg.  Co.  v.  Gale- 


3468 


CII.   l.II.] 


REORGANIZATION". 


[§  886. 


jority  of  the  stockholders  at  a  foreclosure  sale,  if  made  in  good  faith, 
is  legal  and  valid.  It  is  not  constructive  fraud.  The  minority  stock- 
holders may  object  to  it  only  when  it  is  actually  fraudulent.^     A  sale 


ton  Cotton  Mills,  94  Fed.  Rep.  269 
(1899).  Where  a  corporation  owns  all 
of  its  bonds,  excepting  a  few  held  by- 
one  holder,  sueh  bonds  being  secured 
by  a  pledge  of  securities,  and  requests 
the  trustee  holding  the  securities 
to  sell  the  same,  which  the  trustee 
does  at  an  insufficient  price,  the  cor- 
poration itself  being  the  buyer,  and 
the  single  outside  holder  of  bonds  not 
being  notified  in  time  to  protect  his 
interests,  he  may  either  follow  his 
securities  or  may  hold  the  trustee 
liable.  And  even  though  he  accepted 
a  small  sum  in  settlement  from  the 
trustee,  yet,  if  that  settlement  was 
caused  by  misrepresentations  as  to 
the  value  of  the  securities,  he  is  not 
])ound  by  them.  Other  holders  of  the 
bonds  Avho  have  turned  them  in  to  the 
corporation  on  an  agreement  to  take 
an  exchange  of  new  bonds  secured  by 
the  same  securities  will  also  be  al- 
lowed to  participate  the  same  as  the 
bondholder  who  did  not  turn  in  his 
bonds.  Anthony  v.  Campbell,  112  Fed. 
Rep.  212  (1901).  A  creditor  who  does 
not  take  part  in  a  reorganization,  al- 
though given  an  opportunity  to  do  so, 
cannot  afterwards  complain  that  the 
property  was  sold  to  the  reorganiza- 
tion committee  at  an  inadequate  price, 
the  price  being  the  upset  price  fixed 
by  the  decree.  INIcEwen  v.  Harriman, 
etc.  Co.,  138  Fed.  Rep.  797  (1905). 
1  Even  though  one  railroad  company 
owns  the  majority  of  the  stock  of 
another  railroad  company  and  pur- 
chases the  property  of  the  latter  at  a 
foreclosure  sale  thereof,  yet,  if  there 
was  no  actual  fraud,  the  minority 
stockholders  of  the  insolvent  company 
cannot  complain,  especially  where 
they  waited  seventeen  months  and  al- 
lowed large  expenditures  to  be  made 
in  reliance  on  the  sale.  Rothehild  v. 
Memphis,  etc.  R.  R.,  113  Fed.  Rep.  476 
(1902),  Acts  of  the  president  and 
trustees  of  a  corporation  in  promoting 
a  plan  or  reorganization  whereby  a 
hostile  foreclosure,  which  would  ex- 
tinguish the  interest  of  all  stockhold- 


ers, is  prevented,  and  a  friendly^  fore- 
closure substituted,  which  preserves 
to  the  subscribing  stockholder  an  in- 
terest in  the  property,  are  not  con- 
structively fraudulent,  and  give  rise 
to  no  constructive  trust  in  favor  of  the 
old  organization,  when  there  is  no 
actual  fraudulent  intent,  and  all  par- 
ties interested  are  consulted,  and  all 
reasonable  notice  given  to  the  widely 
scattered  stockholders ;  and  this  is 
true,  although  a  large  personal  profit, 
in  the  shape  of  a  contingent  fee,  ac- 
crues to  the  president  of  the  corpora- 
tion, who  is  the  principal  promoter  of 
the  plan  of  reorganization.  Sj-mmes 
V.  Union  Trust  Co.,  60  Fed.  Rep.  830 
(1894).  See  Carter  v.  Ford  Plate  Glass 
Co.,  85  Ind.  180  (1882),  where  the 
offer  was  made  to  all  the  stockholders 
to  come  into  the  reorganization  on 
equal  terms.  And  see  §  662,  supra.  A 
person  may  purchase  at  foreclosure, 
even  though  lie  represents  the  stock- 
holders, and  even  though  the  inten- 
tion may  be  to  organize  a  new  com- 
pany to  continue  an  illegal  combina- 
tion in  trade.  Olmstead  v.  Distilling, 
etc.  Co.,  73  Fed.  Rep.  44  (1895). 
Where  the  purchaser  at  foreclosure 
sale  purchases  for  the  benefit  of  stock- 
holders who  advance  the  money  for 
that  purpose,  a  subsequent  sale  of  his 
stock  by  one  of  the  stockholders  who 
advanced  the  money  carries  his  inter- 
est in  the  property  so  purchased. 
Riordan  v.  Sehlieher,  146  Ala.  615 
(1906).  Where  stockholders  purchase 
at  foreclosure  sale  and  convey  the 
title  to  one  of  their  number  and 
subsequently  consent  to  a  decree  vest- 
ing complete  title  in  him,  and  he  be- 
comes bankrupt,  his  creditors  are  en-, 
titled  to  the  property,  even  though 
from  time  to  time  he  had  distributed 
among  the  stockholders  the  proceeds 
of  sales  of  parcels  of  the  property  sold 
by  him.  In  re  Coffin,  146  Fed.  Rep. 
181  (1906);  aff'd,  1.52  Fed.  Rep.  381. 
Where  the  foreclosure  sale  is  conducted 
as  secretly  as  possible  and  advertised 
as   quietly   as   possible   in  accordance 
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by  a  trustee  in  bankruptcy  to  a  reorganization  committee  cannot  be 
attacked  in  that  proceeding  by  a  stockholder,  even  though  corporate 
officers  are  in  jail  for  fraudulent  sales  of  stock  to  the  public.  The 
bankruptcy  court  has  no  authority  to  compel  the  purchaser  to  admit 
the  stockholders  into  the  reorganization.^  A  suit  by  a  minority  stock- 
holder to  set  aside  a  railroad  foreclosure  as  fraudulent  will  be  dismissed 
if  the  railway  company  itself  cannot  be  brought  in  as  a  party  defendant.^ 
There  may  be  a  valid  agreement  between  a  railroad  corporation, 
the  mortgagees  in  trust  of  its  road,  and  the  bondholders,  that  after  a 
sale  under  the  mortgage  the  company  should  be  so  reorganized  that  the 
stockholders  and  unsecured  creditors  of  the  old  company  shall  become 
stockholders  in  the  new  company.^  But  in  a  celebrated  case,  decided 
in  1868,  a  reorganization  scheme,  whereby  the  property  was  sold  under 
foreclosure  to  a  new  company,  the  bondholders  and  stockholders  tak- 
ing bonds  in  certain  proportions,  was  held  to  be  fraudulent  as  to  other 
creditors,  to  the  extent  of  the  bonds  delivered  to  stockholders.'*    And 


with  an  agreement  between  the  re- 
ceiver and  the  trustee  of  the  mortgage 
and  third  persons,  for  the  purpose  of 
enabling  such  third  persons  to  buy  the 
property  at  a  low  figure,  the  sale  will  be 
set  aside  in  a  suit  brought  by  a  bond- 
holder for  that  purpose.  Atkins  v. 
Judson,  33  N.  Y.  App.  Div.  42  (1898). 
See  also  §  848,  supra.  The  motive  of 
the  trustee  in  foreclosing  is  immaterial, 
even  though  such  motive  is  to  close  out 
the  minority  stockholders.  Guardian, 
etc.  Co.  V.  White  Cliffs,  etc.  Co.,  109 
Fed.  Rep.  523  (1901).  Where  a  ma- 
jority stockholder  buys  the  property 
at  foreclosure  sale  and  sells  it  to  a 
new  company  for  stock  and  bonds,  a 
minority  stockholder  has  a  right  to 
his  proportion  of  the  new  stock,  sub- 
ject to  a  lien  of  the  majority  stock- 
holder for  claims  owned  by  him 
against  the  old  company  which  have 
not  been  paid  by  bonds  of  the  new 
company,  no  actual  fraud  being  in- 
volved. Cutting  V.  Baltimore,  etc. 
,  R.  R.,  35  N.  Y.  Misc.  Rep.  616  (1901). 
The  minority  stockholders  appealed 
from  this  decision,  but  the  judgment 
was  affirmed  in  65  N.  Y.  App.  Div.  414 
(1901);  appeal  dismissed,  177  N.  Y. 
552. 

»  Re  Witherbee,  202  Fed.  Rep. 
896  (1913). 

2  Bogart  V.  Southern  Pacific  Co., 
228  U.  S.  137  (1913). 


'  Smith  V.  Chicago,  etc.  Ry.,  18  Wis. 
17  (1864).  Where  the  reorganization 
agreement  allows  all  unsecured  credi- 
tors to  come  in  and  participate  in 
the  purchase  and  reorganization,  the 
scheme  is  legal,  even  though  stock- 
holders in  the  old  corporation  were  to 
get  stock  in  the  new  without  paying 
anything  therefor.  Hancock  v.  Toledo, 
etc.  R.  R.,  9  Fed.  Rep.  738  (1882). 

*  Raih-oad  Co.  v.  Howard,  7  Wall. 
392  (1868).  Where  the  officers  of  a 
corporation  fraudulently  cause  mort- 
gages on  its  property  to  be  foreclosed 
and  they  buy  it  in  and  form  a  new 
corporation  to  take  over  the  assets, 
all  for  the  purpose  of  eliminating  pre- 
ferred stockholders  and  certain  cred- 
itors in  the  old  corporation,  a  pre- 
ferred stockholder  may  hold  the  new 
corporation  liable  for  the  value  of  an 
equal  amount  of  preferred  stock  in 
the  new  corporation,  including  divi- 
dends already  paid.  Sparrow  v.  Be- 
ment  &  Sons,  142  Mich.  441  (1905). 
Even  though  a  foreclosure  was  in  the 
federal  court,  yet  an  unsecured  cred- 
itor of  the  foreclosed  corporation  may 
bring  suit  in  the  state  court  against 
the  new  corporation,  to  hold  it  liable 
for  the  debt  on  the  theory  that  the 
reorganization  was  fraudulent  in  that 
it  protected  the  stockholders  of  the  old 
corporation  at  the  expense  of  the  un- 
secured creditors  of  the  old  corpora- 
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the  supreme  court  of  the  United  States,  again  and  in  a  still  more  cele- 
brated case,  held  in  1899  that  a  foreclosure  which  is  broufjht  about  by 
the  stockholders  for  the  purpose  of  buying  in  the  property  and  reor- 
ganizing the  property  so  as  to  protect  the  mortgage  bondholders  and 
also  the  stockliolders,  and  at  the  same  time  to  cut  off  the  claims  of  un- 
secured creditors,  and  particularly  to  cut  off  a  guaranty  on  the  bonds 
of  another  corporation,  is  illegal,  and  if  such  facts  are  proved  the  fore- 
closure sale  will  be  set  aside. ^  Again  in  1913,  the  supreme  court  held  that 


tion.  Guardian  Trust  Co.  v.  Kansas 
City,  etc.  Ry.,  146  Fed.  Rep.  337 
(1906).     See, 8.  c,  171  Fed.  Rep.  43. 

1  Louisville,  etc.  Ky.  v.  Louisville 
Trust  Co.,  174  U.  S.  674  (1899),  the 
court  saying  (p.  683),  "no  such  pro- 
ceedings can  be  rightfully  carried  to 
consummation  which  recognize  and 
preserve  an  interest  in  the  stockhold- 
ers without  also  recognizing  and  pre- 
serving the  interests,  not  merely  of 
the  mortgagee,  but  of  every  creditor 
of  the  corporation.  In  other  words,  if 
the  bondholder  wishes  to  foreclose  and 
exclude  inferior  lienholders  or  general 
unsecured  creditors  and  stockholders 
he  may  do  so,  but  a  foreclosure 
which  attempts  to  preserve  any  in- 
terest or  right  of  the  mortgagor  in 
the  property  after  the  sale  must  neces- 
sarily secure  and  preserve  the  prior 
rights  of  general  creditors  thereof. 
This  is  based  upon  the  familiar  rule 
that  the  stockholders'  interest  in  the 
property  is  subordinate  to  the  rights 
of  creditors  ;  first  of  secured  and  then 
of  unsecured  creditors.  And  any  ar- 
rangement of  the  parties  by  which 
the  subordinate  rights  and  interests 
of  the  stockholders  are  attempted 
to  be  secured  at  the  expense  of 
the  prior  rights  of  either  class  of 
creditors  comes  within  judicial  de- 
nunciation." 

On  a  subsequent  trial  of  this  case 
the  lower  court  on  further  proof  de- 
cided that  the  reorganization  was  not 
fraudulent,  the  decision  of  the  court 
being  succinctly  set  forth  in  the  sylla- 
bus, as  follows:  "A  plan  of  reorgan- 
ization made  by  railroad  bondholders 
for  the  purpose  of  purchasing  the 
property  at  foreclosure  sale,  and  by 
Avhich  the  stockholders  in  the  old  com- 
pany are  permitted  to  convert  their 
stock  into  stock  in  the  new  company 


on  payment  of  a  stipulated  difference, 
is  not  for  that  reason  fraudulent  and 
void  as  to  general  creditors  of  the  old 
company,  where  it  does  not  appear 
that  any  of  the  stockholders,  as  such, 
were  parties  to  the  plan ;  that  it 
caused  or  in  any  manner  affected  the 
foreclosure  proceedings,  or  deprived 
the  general  creditors  of  any  rights, 
so  that  whatever  rights,  if  any,  are 
secured  to  the  stockholders  are  at  the 
expense  of  the  bondholders,  and  not 
of  the  unsecured  creditors."  The  court 
also  held  that  there  was  no  proof  that 
the  new  stock  going  to  the  old  stock- 
holders was  of  any  greater  value  than, 
the  cash  paid  for  it  by  the  old  stock- 
holders. Farmers',  etc.  Co.  v.  Louis- 
ville, etc.  Ry.,  103  Fed.  Rep.  110 
(1900).  Where  property  earning  four 
per  cent,  interest  on  $195,000,000  is 
sold  to  a  reorganization  committee  for 
S61, 500,000,  and  the  old  stockholders 
are  allowed  to  come  into  the  new  com- 
pany on  payment  of  an  assessment  of 
ten  or  fifteen  per  cent,  aggregating  a 
few  million  dollars,  and  the  facts  show 
that  the  stockholders  became  bene- 
ficiaries of  the  reorganization  plan,  a 
general  creditor  of  the  foreclosed  com- 
pany, who  is  not  a  party  defendant  and 
is  not  notified  of  the  proceedings,  may 
hold  the  reorganized  company  liable  for 
his  debt,  even  though  the  new  stock 
sold  at  first  for  less  than  the  assess- 
ment, it  appearing  that  the  assets 
taken  over  not  covered  by  the  mort- 
gage were  suflfieient  to  paj'  such  general 
claim.  The  court  said  (p.  801)  that 
"it  was  the  retention  by  the  stock- 
holders of  an  interest  in  the  property 
which  invalidated  the  transaction" 
and  that  it  was  a  reorganization  in 
fact  and  not  a  foreclosure  sale  in  the 
strict  sense,  the  concessions  to  the 
stockholders  being  obtained  only  upon 
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a  friendly  foreclosure  and  reorganization  in  which  the  old  stockliolders 
participate  by  paying  a  small  sum  for  new  stock,  is  no  bar  to  the  claim 
of  an  unsecured  creditor  of  the  insolvent  corporation,  where  the  prop- 
erty is  turned  over  to  the  new  company  at  a  price  which  would  have 
paid  the  mortgage  debt  and  the  unsecured  creditors,  and  the  actual 
value  of  the  property  finally  turned  out  to  be  equally  sufficient  for  that 
purpose.^  The  court  held,  however,  that  there  is  no  objection  to  the 
stockholders  joining  in  the  purchase  of  the  property  at  foreclosure  sale 
if  unsecured  creditors  are  not  injured,  and  are  given  an  opportunity 
to  participate  on  equitable  terms.^ 


compulsion  by  the  stockholders  in  the 
reorganization,  and  the  foreclosure  sale 
being  merely  a  step  in  the  reorganiza- 
tion. A  suit  lies  to  reach  such  assets, 
even  though  twenty  years  have 
elapsed  since  the  complainant  com- 
menced a  suit  against  the  old  company 
to  hold  it  liable,  such  suit  having  been 
carried  on  for  that  period  of  time. 
Boyd  V.  Northern  Pac.  Ry.,  170  Fed. 
Rep.  779  (1909).  Where  the  stock- 
holders and  mortgage  bondholders 
unite  in  reorganizing  leaving  unse- 
cured creditors  unpaid,  the  latter  may 
hold  the  new  company  liable  for  their 
debts,  even  though  the  old  stock- 
holders paid  a  certain  amount  for  the 
new  stock.  Even  though  the  com- 
plainant delayed  over  ten  years  in 
bringing  suit,  yet  if  another  similar 
action  was  pending  in  the  meantime, 
that  was  sufficient.  Northern  Pac. 
Ry.  V.  Boyd,  177  Fed.  Rep.  804  (1910). 
1  Northern  Pacific  Ry.  v.  Boyd, 
228  U.  S.  482  (1913).  The  court  said  : 
"Corporations,  insolvent  or  financially 
embarrassed,  often  find  it  necessary  to 
scale  their  debts  and  readjust  stock 
issues  with  an  agreement  to  conduct 
the  same  business  with  the  same  prop- 
erty under  a  reorganization.  This 
may  be  done  in  pursuance  of  a  private 
contract  between  bondholders  and 
stockholders.  And  though  the  cor- 
porate property  is  thereby  transferred 
to  a  new  company,  having  the  same 
shareholders,  the  transaction  would  be 
binding  between  the  parties.  But, 
of  course,  such  a  transfer  by  stock- 
holders from  themselves  to  themselves 
cannot  defeat  the  claim  of  a  non- 
assenting  creditor.  As  against  him 
the  sale  is  void  in  equity,  regardless  of 


the  motive  with  which  it  was  made. 
For  if  such  contract  reorganization  was 
consummated  in  good  faith  and  in 
ignorance  of  the  e.xistence  of  the  cred- 
itor, yet  when  he  appeared  and  estab- 
lished his  debt  the  subordinate  in- 
terest of  the  old  stockholders  would 
still  be  subject  to  his  claim  in  the 
hands  of  the  reorganized  company. 
Cf.  San  Francisco  R.  R.  v.  Bee,  48  Cal. 
398;  Grenell  v.  Detroit  Gas.  Co.,  112 
Mich.  70.  There  is  no  difference  in 
principle  if  the  contract  reorganiza- 
tion, instead  of  being  effectuated  by 
private  sale,  is  consummated  by  a 
master's  deed  under  a  consent  decree." 
The  court  also  held  that  fraud  need 
not  be  proved.  Where  the  bondhold- 
ers and  stockholders  of  an  insolvent 
railroad  company  exchange  their  se- 
curities for  securities  in  a  new  com- 
pany, and  then  upon  foreclosure  the 
new  company  buys  the  property  at  less 
than  its  value,  leaving  unsecured 
creditors  of  the  insolvent  company  un- 
paid, such  creditors  may  hold  the  new 
company  liable  therefor.  Central  Imp. 
Co.  V.  Cambria  Steel  Co.,  201  Fed.  Rep. 
811  (1912). 

2  Northern  Pacific  Ry.  v.  Boyd,  228 
U.  S.  482  (1913).  The  court  saying, 
"Co-operation  being  essential,  there 
is  no  reason  why  the  stockholders 
should  not  unite  with  the  bondholders 
to  buy  in  the  property."  At  the  same 
time  the  court  said,  "If  purposely  or 
unintentionally  a  single  creditor  was 
not  paid,  or  provided  for  in  the  reor- 
ganization, he  could  assert  his  superior 
rights  against  the  subordinate  interests 
of  the  old  stockholders  in  the  property 
transferred  to  the  new  company." 
The  court  pointed  out,  however,  that 
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This  rule,  however,  does  not  mihtate  against  the  ordinary  reor- 
ganizations in  which  the  stockholders  are  allowed  to  participate.  A 
creditor  does  not  make  out  a  case  by  merely  proving  that  fact.  He 
must  also  prove  that  there  was  actual  fraud  and  that  the  value  of 
the  property  was  greater  than  the  mortgage  debt.  The  court  closely 
scrutinizes  any  plan  by  which  the  stockholders  are  given  any  advan- 
tage, but  the  court  does  not  presume  fraud. ^ 

it  was  not  necessary  in  all  cases  to  pay  solvent  railroad  which  had  been  fore- 

an  unsecured  creditor  in  cash,  the  court  closed  was  held  to  have  a  valid  claim 

saying:    "His    interest    can    be    pre-  against   the   reorganized   company,   it 

served  by  the  issuance,  on  equitable  being  shown  that  the  stockholders  of 


terms,  of  income  bonds  or  preferred 
stock.  If  he  declines  a  fair  offer  he  is 
left  to  protect  himself  as  any  other 
creditor  of  a  judgment  debtor,  and, 
having  refused  to  come  into  a  just 
reorganization,  could  not  thereafter 
be  heard  in  a  court  of  equity  to  attack 
it.  If,  however,  no  such  tender  was 
made   and   kept  good  he  retains   the 


the  old  company  received  in  exchange 
for  their  stock  the  stock  of  the  new 
company.  The  general  creditor  in  this 
case  was  the  unregistered  holder  of 
the  stock  of  another  company,  divi- 
dends upon  which  had  been  guaran- 
teed by  the  insolvent  company  and 
had  not  been  paid.  It  also  appears  in 
this  case  that  a  portion  of  the  prop- 


right  to  subject  the  interest  of  the  old    erty  of  the  insolvent  corporation  was 


stockholders  in  the  property  to  the 
payment  of  his  debt.  If  their  interest 
is  valueless,  he  gets  nothing.  If  it  be 
valuable,  he  merely  subjects  that  which 
the   law   had   originally   and   continu- 


not  covered  by  the  mortgage,  but  was 
included  in  the  property  that  was 
turned  over  to  the  reorganized  com- 
pany. In  this  same  litigation  another 
stockholder,  who  had  already  become 


ously  made  liable  for  the  payment  of  a  party  to  a  reorganization  and  had  de- 

corporate  liabilities."  posited  his  stock  thereunder,  was  held 

1  Wenger  v.  Chicago,  etc.  R.  R.,  114  to  have  waived  his  right  to  accrued 

Fed.  Rep.  34  (1902),  holding  also  that  and    unpaid    back    dividends    on    the 

in  a  suit  brought  by  a  general  cred-  stock  so  turned  in  by  him.     Farmers' 

itor  against  the  reorganized  company,  L.  &  T.  Co.  v.  Central,  etc.  Ry.,  120 

to  enforce  his  claim  against  the  prop-  Fed.  Rep.  1006  (1903),  the  court  say- 

erty,   he   must   join   the   trustee   of   a  ing :     "He   therefore   became   a  party 

mortgage  executed  by  the  reorganized  to  the  reorganization  plan,  by  means 

company,  and  also  a  corporation  that  of  which  his  equity  against  the  assets 

owns  all  the  stock  of  the  new  com-  of   the   old   company   became   merged 


pany,  or  else  show  that  they  cannot 
be  made  defendants.  In  Stewart,  etc. 
Co.'s  Appeal,  72  Pa.  St.  291  (1872), 
where  stockholders,  by  arrangement 
made  after  the  foreclosure  sale,  were 
allowed  to  come  in  A\ithout  pa\ing 
anything,  the  court  held  that  creditors 
could  not  complain,  distinguishing 
Railroad  Co.  v.  Howard,  7  Wall.  392 


into  the  assets  of  the  new  company. 
The  intervenor  here  cannot  be  per- 
mitted to  blow  hot  and  cold,  and,  hav- 
ing entered  into  the  reorganization, 
he  must  be  held  to  be  bound  by  his 
action." 

A  reorganization  agreement  where- 
by the  bondholders  are  to  receive  new 
bonds  and  the  stockholders  new  stock, 


(1868),  on  the  ground  that  in  the  lat-     to    the  exclusion  of   general    creditors 


ter  case  sixteen  per  cent,  of  the  pro- 
ceeds of  the  sale  belonged  either  to 
the  stockholders  or  the  creditors,  and 
that  the  latter  were  of  course  entitled 
to  such  fund.  In  the  case  Central  of 
Georgia  Ry.  v.  Paul,  93  Fed.  Rep.  878 
(1899),   a  general   creditor   of   an   in- 


of  the  old  corporation,  is  illegal  and 
may  be  set  aside  at  the  instance  of 
creditors  of  the  old  corporation,  it  be- 
ing shown  that  the  principal  owners 
of  the  bonds  were  also  the  principal 
owners  of  the  stock,  and  hence  that 
in  the  foreclosure  the  rights  of  ered- 


(218) 
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Again,  a  reorganization  may  not  be  fraudulent,  although  stockholders 
in  the  old  corporation  are  given  stock  in  the  new  corporation,  where 
they  pay  for  such  stock  a  price  which  is  greater  than  the  market  value  of 
the  stock.  Such  reorganization  may  be  legal,  although  the  general  credi- 
tors are  not  given  an  opportunity  to  come  in.^  But  where  a  majority 
stockholder  in  a  railroad  company  causes  it  to  issue  mortgage  bonds 
to  another  railroad  company,  which  then  guarantees  them  and  takes 
a  lease  of  the  first-named  railroad,  and  also  purchases  the  stock,  a  part 
of  the  bonds  being  used  to  pay  such  stockholder  for  the  stock,  an  mi- 
secured  creditor  of  the  first-named  railroad  may  hold  the  second  rail- 
road liable  on  its  claim  to  the  extent  of  the  bonds  issued  in  payment 
for  the  stock  .^ 

Still  another  rule  applies  where  the  purchaser  at  the  foreclosure 


itors  were  not  protected  and  that  the 
stockholders  paid  nothing  for  the  new- 
stock.  The  court  held  that  the  cred- 
itor had  an  equitable  lien  on  the  prop- 
erty subject  only  to  the  new  mortgage, 
St.  Louis  T.  Co.  V.  Des  Moines,  etc. 
Ry.,  101  Fed.  Rep.  632  (1900).  The 
fact  that  on  foreclosure  sale  the  stock- 
holders purchased,  and  that  this  was 
agreed  upon  in  advance,  does  not 
enable  a  corporate  creditor  to  have 
the  sale  set  aside,  he  not  having  made 
any  offer  to  refund  the  purchase  price. 
Boyes  v.  Turk  Mining  Co.,  56  Wash. 
515  (1910).  A  stockholder  in  a  cor- 
poration which  has  been  adjudged  a 
bankrupt  and  its  property  purchased 
by  a  reorganization  committee  at  a 
public  sale,  cannot  enjoin  a  reorgani- 
zation plan  on  the  ground  that  it 
involves  the  issue  of  watered  stock, 
unless  he  alleges  the  actual  value 
of  the  property  and  brings  in  all  the 
parties  who  are  interested.  The  ap- 
praisal of  the  property  in  the  bank- 
ruptcy court  is  not  conclusive  proof 
of  its  value.  Schuler  v.  Southern, 
etc.  Co.,  77  N.  J.  Eq.  60  (1910). 
The  agreement  of  a  stockholder  to 
bring  about  a  sale  of  the  stock  and 
corporate  assets  to  a  third  person 
may  be  enforced  by  such  stockholder, 
and  the  third  person  cannot  repudi- 
ate on  the  ground  that  it  was  a  breach 
of  trust  for  a  stockholder  to  make 
such  a  contract.  Only  the  corpora- 
tion could  raise  such  objection.  Briggs 
V.  Chamberlain,  47  Colo.  382  (1910). 
A.  bondholder  will  not  be  allowed  to 


intervene  in  a  foreclosure  suit  on 
general  allegations  that  the  suit  is 
fraudulent  and  collusive  and  that 
the  trustee  is  cooperating  with  a 
reorganization  committee.  Such  co- 
operation is  not  necessarily  illegal. 
Continental,  etc.  Bank  v.  AlUs-Chal- 
mers  Co.,  200  Fed.  Rep.  600  (1912). 
Where  the  directors  are  interested  in 
a  reorganized  company  to  which  the 
property  of  an  insolvent  corporation 
is  sold  after  a  foreclosure  sale,  a  cred- 
itor of  the  old  corporation  may,  by 
showing  that  the  property  was  worth 
more  than  the  mortgages  upon  it,  sub- 
ject the  excess  of  value  to  his  claim. 
Goddard  v.  Fishel,  etc.  Co.,  9  Colo. 
App.   306    (1897).     See    §  672,    supra. 

1  Paton  V.  Northern  Pac.  R.  R.,  85 
Fed.  Rep.  838  (1896),  distinguishing 
Raih-oad  Co.  v.  Howard,  7  Wall.  392 
(1868),  and  holding  also  that  the 
court  has  no  power  to  change  the  con- 
tract so  as  to  allow  general  creditors 
to  come  in,  and  especially  so  where 
the  general  creditors  did  not  agree  to 
be  bound  by  such  change.  Even 
though  the  reorganized  company  sells 
its  common  stock  to  the  old  stock- 
holders at  ten  cents  on  the  dollar,  this 
sum  so  realized  does  not  belong  to  a 
creditor  of  the  old  corporation,  the 
property  of  which  has  been  foreclosed, 
there  being  no  proof  that  the  new 
stock  is  worth  more  than  that.  Fer- 
guson V.  Ann  Arbor  R.  R.,  17  N.  Y. 
App.  Div.  336  (1897). 

2  Northern  Pacific  Ry.  v.  Boyd, 
228  U.  S.  482  (1913). 
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sale  was  a  director  of  the  old  corporation.  Such  a  purchase  is  fraudu- 
lent and  voidable  as  a  matter  of  law,  even  though  made  in  good  faith 
and  a  full  price  paid  for  the  property.^  It  is  fraudulent  for  the  trustee 
to  enter  into  an  agreement  with  a  part  only  of  the  bondholders  to  get 
control  of  the  property  to  the  injury  of  the  other  bondholders .^  The 
fact  that  the  foreclosure  is  begun  by  the  trustee  at  the  instance  of  a 
reorganization  committee  representing  bondholders  and  stockliolders 
is  not  proof  of  fraud.^  It  has  been  held  that  where  a  part  of  the  bond- 
holders have  formulated  a  plan  for  purchasing  and  reorganizing  the 
company,  the  other  bondholders  may  apply  to  the  court  to  be  allowed 
to  participate  in  such  plan,  and  the  court  will  gr^  the  ai)i)lication  if 
it  is  made  before  the  sale  takes  place.^  A  bondhoflcr  who  buys  prior 
liens  on  the  property  does  so  for  the  benefit  of  other  bondholders,  who, 
within  a  reasonable  time  after  they  know  of  such  purchase,  offer  to 
contribute  such  part  of  the  sum  paid  by  him  as  the  par  value  of  the 
bonds  held  by  the  contributing  bondholder  bears  towards  all  the  bonds. ^ 


1  See  §  653,  supra.  A  sale  of  the 
assets  of  a  bank  at  public  auction 
with  the  consent  of  the  stockholders 
will  not  be  set  aside  when  the  price 
was  a  fair  one  and  there  was  no 
fraud,  even  though  the  liquidators 
were  directors  in  the  company  that 
purchased.  In  re  Liquidation,  etc., 
118  La.  664  (1907).  Where  the 
directors  indorse  corporate  notes  and 
take  as  security  a  deed  of  trust  and 
purchase  the  property  at  foreclosure 
sale  at  a  low  figure,  and  reorganize 
it  at  a  high  figure,  they  are  liable  on 
the  notes  as  principals.  Re  All- 
dred's  Estate,  229  Pa.  St.  632  (1911). 

2  A  sale  may  be  set  aside  where  the 
trustee  of  the  mortgage  entered  into  a 
combination  ^\^th  part  of  the  bond- 
holders to  purchas9-^t  the  sale  at  a 
small  price  and  reorganize  at  a  sacri- 
fice to  minority  bondholders.  Sahl- 
gard  V.  Kennedy,  2  Fed.  Rep.  295 
(1880).     See  also  §  816,  supra. 

3  Land  Title,  etc.  Co.  v.  Asphalt  Co., 
127  Fed.  Rep.  1  (1903).  A  bondholder 
will  not  be  allowed  to  intervene  in 
order  to  litigate  questions  with  a  reor- 
ganization committee,  the  committee 
not  being  parties  to  the  suit.  Land, 
etc.  Co.  V.  Asphalt  Co.,  121  Fed.  Rep. 
587  (1902). 

*  In  Dimcan  v.  Mobile,  etc.  R.  R.,  3 
Woods,  597  (1879) ;    s.  c,  8  Fed.  Cas. 


25,  the  minority  bondholders,  prior  to 
the  sale,  applied  to  the  court  to  order 
the  majority  bondholders,  who  in- 
tended to  purchase  the  property  at  the 
sale,  to  let  the  minority  participate  if 
the  latter  appUed  to  do  so  before  the 
sale.  The  court  so  ordered.  Where 
the  corporation  is  insolvent,  and  a 
stockholder  and  bondholder  places  his 
bonds  in  the  hands  of  the  others  to 
use  in  keeping  the  corporation  afloat, 
and  the  latter  allow  a  foreclosure  to 
take  place  and  bid  the  property  in 
at  a  fair  valuation,  the  former  may 
have  an  accounting  for  his  bonds,  but 
he  cannot  necessarily  participate  in 
the  reorganization,  the  chief  object  of 
his  parting  with  his  bonds  being  to 
avoid  personal  Uability  on  debts  he 
had  guaranteed  for  the  company. 
Huston's  Appeal,  127  Pa.  St.  620 
(1889).  As  an  instance  of  a  reor- 
ganization where  the  decree  of  fore- 
closure provides  for  allo^^ang  the  old 
stockholders,  etc.,  to  come  in,  see  Wood 
V.  Dubuque,  etc.  R.  R.,  28  Fed.  Rep. 
910  (1886).  Under  the  Kentucky 
statutes  all  bondholders  must  be  al- 
lowed to  participate  in  a  pool  of  the 
bondholders  to  buy  the  property  at 
foreclosure  sale.  Reed  v.  Schmidt,  115 
Ky.   67    (1903).     Cf.    §888,   infra. 

5  Booker  v.  Crocker,  132  Fed.  Rep.  7 
(1904). 
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Parties  who  object  to  such  a  purchase  on  the  ground  that  it  is  un- 
fair, illegal,  or  fraudulent  must  apply  for  relief  promptly,  or  their 
objections  will  be  overruled.^  Thus  a  bondholder  cannot  sustain  a 
bill  filed  to  set  aside  a  foreclosure  and  reorganization  on  the  ground 
that  the  trustee  was  in  collusion  with  the  bondholders'  reorganization 
committee,  where  such  bondholders  knew  of  the  facts  during  the  prog- 
ress of  the  foreclosure  and  made  no  complaint.-  The  supreme  court 
of  the  United  States  says,  however,  that  "  The  doctrine  of  estoppel  by 
laches  is  not  one  which  can  be  measured  out  in  days  and  months,  as 
though  it  were  a  statute  of  limitations.     For  what  might  be  inexcusable 


1  Bondholders  who  do  not  come  into 
the  reorganization,  nor  bid  at  the  sale, 
nor  become  parties  to  the  suit,  can- 
not, long  after  the  reorganization  is 
completed  and  new  bonds  issued,  cause 
the  sale  to  be  set  aside  for  fraud  in 
the  reorganization.  Wetmore  v.  St. 
Paul,  etc.  R.  R.,  3  Fed.  Rep.  177 
(1880).  A  reorganization  agreement 
cannot  be  successfully  attacked  by 
stockholders  two  years  after  it  was 
made,  especially  where  the  stockhold- 
ers do  not  offer  to  pay  the  debt  due, 
nor  the  expenses  of  foreclosure,  and 
where  "the  relief  they  ask  under  their 
bill,  if  granted,  would  not  only  be 
valueless  to  them  and  other  stock- 
holders, but  would  saddle  the  company 
with  a  vast  debt  of  nearly  -525,000,000, 
wholly  due,  and  bearing  a  high  rate 
of  interest."  Carey  v.  Houston,  etc. 
Ry.,  52  Fed.  Rep.  671  (1892).  In 
Ashhurst's  Appeal,  60  Pa.  St.  290 
(1869),  there  had  been  various  at- 
tempts to  keep  the  corporation  going 
and  to  avoid  a  foreclosure.  Foreclos- 
ure took  place,  however,  and  directors 
participated  in  the  purchase.  The 
court  refused  to  set  the  sale  aside, 
more  than  six  years  having  elapsed 
before  complaint  was  made.  See  also 
Foster  v.  Mansfield,  etc.  R.  R.,  146 
U.  S.  88  (1892).  The  failure  of  the 
directors  of  a  corporation  to  levy  an 
assessment  on  the  stock  for  the  pur- 
pose of  paying  a  mortgage,  and  there- 
by preventing  a  foreclosure  and  reor- 
ganization, and  a  consequent  extin- 
guishment of  the  interest  of  the 
non-assenting  stockholders,  is  not  such 
neglect  of  duty  as  will  enable  dis- 
senting stockholders   to  overturn  the 


reorganization  after  it  is  accom- 
plished ;  it  appearing  that  the  shares, 
on  their  face,  purport  to  be  unassess- 
able, that  the  directors  are  advised  by 
competent  attornej^s  that  an  assess- 
ment would  be  of  doubtful  legality, 
and  that,  if  made,  it  would  work 
injustice  to  many  stockholders  who 
have  pre\iously  paid  in  money  under 
a  different  plan.  Symmes  v.  Union 
Trust  Co.,  60  Fed.  Rep.  830  (1894). 
A  person  injured  by  a  railroad  and 
claiming  damages  cannot  attack  a  re- 
organization on  the  ground  that  the 
stockholders  in  the  old  corporation  re- 
ceived stock  and  bonds  of  the  new  cor- 
poration, where  he  does  not  attack  the 
legality  of  such  issue  until  after  the 
bonds  and  stock  have  been  delivered. 
Moreover,  in  such  a  suit  it  is  neces- 
sary to  join  the  stockholders  who  have 
received  such  bonds  and  stock.  Wen- 
ger  V.  Chicago,  etc.  R.  R.,  105  Fed. 
Rep.  796  (1900).  See  also  many 
cases  in  §  848,  supra.  A  bondholder 
who  did  not  participate  in  a  reorgani- 
zation cannot  complain  thereof  on  the 
ground  of  fraud  where  the  statute  of 
limitations  relative  to  fraud  is  a  bar. 
Griffith  V.  Seattle,  etc.  Ry.,  36  Wash. 
627  (1905).  A  bondholder  who  does 
not  come  into  a  reorganization  agree- 
ment cannot,  four  years  after  the  op- 
portunitj'  was  offered  to  him  to  come 
in,  attack  the  purchase  of  the  property 
at  foreclosure  sale  by  the  reorganiza- 
tion committee  in  behalf  of  the  bond- 
holders only  who  became  parties 
thereto.  Moss  v.  Geddes,  28  N.  Y. 
Misc.  Rep.  291  (1899). 

2  Cutter  V.  Iowa,  etc.  Co.,  96  Fed. 
Rep.  777  (1899). 
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delay  in  one  case  would  not  be  inconsistent  with  diligence  in  another, 
and  unless  the  non-action  of  the  complainant  operated  to  damage  the 
defendant  or  to  induce  it  to  change  its  position,  there  is  no  necessary 
estoppel  arising  from  the  mere  lapse  of  time."  ^  They  must  also  show 
that  some  advantage  will  result  from  setting  aside  the  reorganization.^ 
Stockholders  complaining  of  a  reorganization  must  offer  to  pay  their 
share  of  what  may  be  found  due  if  the  transaction  is  set  aside.^  And 
stockholders  who  participate  in  an  alleged  fraudulerit  reorganization 
cannot  complain.'*  In  one  case  the  court  refused  to  interfere,  where 
the  complaining  stockholder  owned  only  ten  shares  and  the  purchasers 
of  the  property  offered  to  pay  him  his  full  proportionate  part  of  the 
actual  value  of  the  property.^ 

§  887.  The  court  may  allow  the  purchasing  bondholders  to  turn 
in  their  bonds  at  a  proper  valuation  in  payment  —  Bondholders  not 
participating  must  be  paid  in  cash.  —  This  is  substantially  the  same 
thing  as  requiring  the  purchasers  at  the  sale  to  pay  the  price  in  cash, 
and  then  distributing  to  the  purchasers  the  proportionate  part  of  the 
cash  that  goes  to  pay  their  holdings  of  bonds.  The  court  will  not  re- 
quire this  useless  form  to  be  gone  through  with,  especially  as  the  tying 
up  of  a  large  amount  of  money,  even  for  a  short  time,  is  a  serious  thing 
and  would  embarrass  and  prevent  many  reorganizations  and  thus  pre- 
vent the  property  being  sold  at  a  fair  price. ^     Allowing  the  purchaser  to 

•  Northern  Pacific  Ry.  v.  Boyd,  228  thousand  shares  of  stock  attacked  a 
U.  S.  482  (1913),  applying  the  above  foreclosure  decree  on  the  ground  of 
principle  to  the  claim  of  an  unsecured  fraud,  the  court  refused  to  grant  re- 
creditor  of  a  railroad  which  has  been  lief,  the  purchaser  at  the  foreclosure 
foreclosed  by  consent  decree  and  a  sale  being  Avilling  to  pay  to  such 
reorganization  had  in  which  the  stock-  stockholder  his  proportion  of  the 
holders  participated.  actual  value  of  the  property,  irrespec- 

-  See  §  848  (A-),  supra,  and  the  pre-  tive  of  the  price  realized  at  the  fore- 
ceding  note.  closure  sale.     The  court  said  that  the 

'  Symmes  v.   Union  Trust  Co.,   60  expense  of  further  litigation  would  be 

Fed.  Rep.  830  (1894).  many  times  the  actual  value  of  the 

•*  Symmes  v.   Union  Trust   Co.,   60  plaintiff's  interest,  and  that  while  the 

Fed.  Rep.  830  (1894),  and  ch.  XLIV,  plaintiff  in  a  court  of  law  would  be 

supra.     A  bondholder  who  takes  part  entitled    to    the    full    measure    of    his 

in   the   reorganization  waives  his   ob-  legal  rights,  yet  in  a  court  of  equity 

jections    to    the    sale.     Crawshay    v.  a  different  rule  prevails  and  he  may 

Soutter,  6  Wall.  739  (1867).     A  per-  be   compelled   to   take  his   actual   in- 

son  who   takes  part  in  a  reorganiza-  terest. 

tion  by  which  stock  is  issued  to  old  ^  The  court  may  decree  that  bonds 
stockholders  who  pay  seventy-five  maj^  be  turned  in  in  payment  of  the 
cents  on  a  dollar  therefor,  cannot  purchase  price  at  a  valuation  deter- 
afterwards  claim  that  the  reorganiza-  mined  by  the  amount  of  cash  which 
tion  was  illegal.  State  v.  Germania  such  bonds  would  be  entitled  to  on  the 
Bank,  90  Minn.  150  (1903).  final  distribution.     Easton  v.  German- 

5  In  the  case   Drake  v.  New  York,  American  Bank,  127  U.  S.  532  (1888) ; 

etc.    Co.,   36   App.    Div.   275    (1898),  Duncan  v.  Mobile,  etc.  R.  R.,  3  Woods, 

where   the   owner  of  ten  out  of   two  597  (1879) ;    s.  c,  8  Fed.  Cas.  25.     A 
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turn  in  bonds  in  pa^inent  is  merely  a  convenience.  In  law  he  is  con- 
sidered as  having  paid  cash  and  drawTi  out  his  part  thereof  by  means  of 
his  bonds.^  Bonds  may  be  received  in  paAinent,  only  to  the  amount 
that  such  bonds  would  be  entitled  to  money  on  distribution,  and  the 
right  to  turn  in  bonds  should  be  granted  to  all  purchasers  alike  .^    Parties 


decree  may  allow  payment  to  be  made 
in  bonds  to  the  entent  of  their  pro' 
rata  share  of  the  proceeds.  Rumsey 
V.  People's  Ry.,  154  Mo.  215  (1899). 
The  court  may  allow  the  purchasers 
to  pay  in  receiver's  certificates  and 
bonds  at  such  a  fi^re  as  they  would 
be  entitled  to  in  money.  KrophoUer 
V.  St.  Paul,  etc.  Ry.,  2  Fed.  Rep.  302 
(1880).  The  terms  of  the  decree  as 
to  allowing  the  purchaser  at  the  fore- 
closure sale  to  turn  in  bonds  in  pay- 
ment proportionately  may  be  worded 
as  the  court  sees  fit,  and  may  be  in 
general  terms  with  power  reserved  to 
modify  it.  F*ro\'isions  in  the  mortgage 
relative  to  this  are  not  binding  upon 
the  court.  Farmers'  L.  &  T.  Co.  v. 
Green  Bay,  etc.  R.  R.,  6  Fed.  100 
(1881).  See  Sage  v.  Central  R.  R., 
99  U.  S.  334  (1878).  The  mortgage 
itself  often  pro\ades  for  the  bonds 
being  turned  in  in  payment.  Child 
V.  New  York,  etc.  R.  R.,  129  Mass. 
170  (1880).  Where  the  court  in  its 
decree  has  allowed  bonds  to  be  turned 
in  in  payment  at  a  fixed  price  and 
this  is  carried  out  and  the  sale  com- 
pleted and  the  propertj-  reorganized, 
it  is  too  late  for  other  bondholders 
to  apply  for  a  modification.  Real 
Estate,  etc.  Co.  v.  Perry,  etc.  R.  R., 
213  Pa.  St.  57  (1905).  A  court  of 
bankruptcy  cannot  order  the  sale  of 
mortgaged  property  free  of  the  mort- 
gage where  the  property  is  not  worth 
the  bonded  debt.  The  bondholders 
are  entitled  to  use  their  bonds  in  pay- 
ment and  could  not  do  so  if  the  prop- 
erty was  sold  free  and  clear  in  con- 
nection with  other  property.  Re  Fay- 
etteviUe,  etc.  Co.,  197  Fed.  Rep.  180 
(1912).  A  bankruptcy  court's  sale 
of  corporate  property  is  valid,  even 
though  the  property  is  purchased  by 
a  reorganization  committee  with  the 
approval  of  the  trustees  in  bankruptcy, 
and  even  though  the  committee  were 
allowed    to    turn    in    mortgage    bonds 
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in  payment  to  the  extent  that  such 
bonds  would  be  entitled  to  a  propor- 
tion of  the  proceeds  of  the  sale. 
Schuler  v.  Hassinger,  177  Fed.  Rep. 
119  (1910),  the  court  saj-ing  that  in 
aU  foreclosure  and  execution  sales 
"it  is  not  deemed  proper  and  neces- 
sary^ to  require  purchasers  to  put  up 
cash  with  one  hand  to  take  it  down 
with  the  other."  A  bondholders'  com- 
mittee which  purchases  at  foreclosure 
sale  may  turn  in  bonds  in  partial 
payment  at  the  price  which  would 
go  to  such  bonds  in  cash.  Midden- 
dorf  V.  Baltimore,  etc.  Co.,  117  Md. 
443  (1912).  Where  a  corporation 
pledges  as  security  for  its  note  its 
unsecured  bonds,  the  latter  debt 
cannot  be  proved  in  bankruptcy. 
Matthews  v.  Knickerbocker  Trust 
Co.,  192  Fed.  Rep.  557  (1911).  A 
person  ha\'ing  an  option  on  bonds, 
which  the  vendor  is  to  use  in  fore- 
closing and  buying  in  and  reorganiz- 
ing the  property,  cannot  maintain  a 
suit  against  the  vendor  for  stock  is- 
sued by  the  reorganized  company  to 
represent  such  bonds,  where  the  agree- 
ment is  not  sufl&eiently  explicit  for 
specific  performance.  Patterson  v. 
Farmington,  etc.  Ry.,  76  Conn.  628 
(1904).  A  purchaser  at  receiver's  sale 
may  be  allowed  to  turn  in  receiver's 
certificates  in  part  payment.  Nisbet 
V.  Great,  etc.,  41  Wash.  107  (1905). 

1  Moran  v.  Hagerman,  64  Fed.  Rep. 
499  (1894).  Where  payment  is  made 
partially  in  bonds  which  would  be  en- 
titled to  participate  in  the  proceeds, 
this  is  the  same  as  pajonent  in  cash. 
^Mercantile  Trust  Co.  v.  Kanawha,  etc. 
Ry.,  58  Fed.  Rep.  6,  16  (1893). 

2  American  Waterworks  Co.  v. 
Farmers'  L.  &  T.  Co.,  73  Fed.  Rep. 
956  (1896).  The  master  in  reporting 
a  sale  should  specify  details  in  regard 
to  bonds  received  in  partial  payment. 
American  W.  Co.  etc.  v.  Farmers'  L. 
&  T.  Co.,  91  Fed.  Rep.  562  (1899). 
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who  enter  into  a  reorganization  agreement,  thereby  practically  cancel 
their  bonds,  the  purchase  having  been  made  for  them,  and  they  have 
no  claim  upon  the  proceeds  of  the  sale.^  But  such  bonds  are  not  con- 
sidered canceled,  so  far  as  the  distribution  of  the  purchase  price  is  con- 
cerned among  the  old  bondholders.  ^Moreover,  where  the  reorganized 
company  issues  its  bonds  in  exchange  for  bonds  of  the  old  company, 
such  bonds  of  the  old  company  are  not  thereby  canceled  so  as  to  give 
a  junior  mortgage  of  the  old  company  priority  over  the  bonds  so  re- 
ceived in  exchange."  Bondholders  who  do  not  participate  in  the  re- 
organization must  be  paid  in  cash  to  an  amount  ascertained  by  the  pro- 
portion which  the  sum  realized  by  the  foreclosure,  less  the  foreclosure 
expenses,  bears  to  all  the  bonds,  unless  such  sum  exceeds  the  amount 
of  bonds,  in  which  case  the  latter  are  paid  in  full,  principal  and  interest. 

Even  though  the  entire  purchase  price  at  foreclosure  sale  is  not 
paid,  and  the  court  directs  certain  new  first-mortgage  bonds  to  be 
deposited  as  security  for  the  balance  of  the  purchase  price,  and  the 
new  company  becomes  insolvent  and  the  bonds  so  deposited  are  in- 
sufficient to  pay  the  full  purchase  price,  yet  the  sale  will  not  be  set 
aside  nor  the  unpaid  purchase  price  declared  a  lien  upon  the  property, 
all  parties  having  acquiesced  in  the  orders  of  the  court .^ 

§  888.  Limiting  the  time  ivithin  which  bondholders  may  come  into 
the  reorganization  —  Applications  during  that  time  —  Powers,  du- 
ties, and  liabilities  of  the  committee  —  Varying  the  reorganiza- 
tion agreement  —  Trustees'  temporary  certificates.  — The  usual  reor- 
ganization agreement  specifies  a  certain  time  within  which  any  stock- 
holders or  bondholders  who  desire  to  participate  in  the  reorganization 
may  do  so  by  depositing  their  securities  and  signing  an  agreement. 
This  provision  is  legal,  and  those  stockholders  or  bondholders  who  do 
not  come  in  within  that  time  are  excluded  from  the  reorganization. 
They  are  entitled  to  their  proportion  of  the  money  realized  from  the 
foreclosure  sale,  and  that  is  all.^    A  purchaser  at  foreclosure  sale  is 


1  So  also  as  to  judgment  creditors 
and  stockholders  who  enter  into  the 
agreement,  Central  Trust  Co.  v.  Cin- 
cinnati, etc.  Ry.,  58  Fed.  Rep.  500 
(1892).  Where  the  outstanding  bond- 
holders join  in  a  request  for  a  fore- 
closure of  the  mortgage  bonds  of  the 
reorganized  company,  they  may  be 
deemed  to  have  waived  their  rights  in 
the  old  bonds.  First  Nat.  Bank  v. 
Radford  Trust  Co.,  80  Fed.  Rep.  569 
(1897). 

2  Columbus,  etc.  R.  R.  Appeals, 
109  Fed.  Rep.  177  (1901).  See  also 
§  765,  supra. 
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^  Columbus,  etc.  R.  R.  Appeals, 
109  Fed.  Rep.  177  (1901). 

*  Vatable  v.  New  York,  etc.  R.  R., 
96  X.  Y.  49  (1884).  See  also  §  886, 
supra.  A  bondholder  who  has  an 
opportunity  to  come  into  the  organi- 
zation and  does  not  do  so,  cannot 
claim  a  part  of  the  proceeds  which 
the  committee  of  bondholders  sell  the 
property  for  after  purchasing  the 
property  at  the  foreclosure  sale.  Cut- 
ter V.  Iowa  Water  Co.,  128  Fed.  Rep. 
505  (1904) ;  rev'd  on  another  point 
in  140  Fed.  Rep.  986.  A  reorganiza- 
tion committee  is  not  bound  to  admit 
"9 
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under  no  obligation  to  allow  the  stockholders  or  bondholders  to  take 
part  in  his  purchase.  Their  interest  in  the  property  itself  is  eliminated 
by  the  sale.^  Although  a  reorganization  committee  buy  at  a  price 
which  nets  only  fifteen  cents  on  the  dollar  on  the  bonds,  and  then  sell 
at  a  price  which  nets  the  reorganizing  bondholders  par  on  their  bonds, 
yet  a  bondholder  who  had  an  opportunity  to  come  in,  but  did  not,  can- 
not complain.^     But  where  a  bondholder  or  stockholder  has  applied 

a  stockholder  who  does  not  apply 
within  the  time  fixed  by  the  committee, 
even  though  they  allowed  other  stock- 
holders to  come  in  after  that  time. 
Keane  v.  Moffly,  217  Pa.  St.  240  (1907). 
Where  the  reorganization  committee 
of  bondholders  have  advertised  the 
offer  to  allow  bondholders  to  come 
in,  and  have  kept  the  offer  open  until 
the  property  was  actually  deeded  to 
the  new  corporation,  a  bondholder 
cannot  subsequently  claim  the  right 
to  come  in,  even  though  he  was  igno- 
rant of  the  reorganization.  Bound  v. 
South  Carolina  R.  R.,  78  Fed.  Rep. 
49  (1897).  A  person  who  fails,  even 
through  ignorance,  to  avail  himself 
of  the  privilege  to  take  part  in  a 
reorganization,  is  barred  therefrom. 
Landis  v.  Western  Pa.  R.  R.,  133  Pa. 
St.  579  (1890).  Although  $2,000,000 
of  the  $5,500,000  complain  as  to  the 
plan  of  reorganization  in  a  foreclosure 
case  by  the  trustees,  and  petition  to 
be  allowed  to  come  in,  yet  the  court 
will  refuse.  Skiddy  v.  Atlantic,  etc. 
R.  R.,  3  Hughes,  320  (1879);  s.  c, 
22  Fed.  Cas.  274.  A  bondholder 
who  signs  the  reorganization  agree- 
ment, but  does  not  deposit  his  bonds, 
is  not  entitled  to  come  in.  Carpenter 
V.  Catlin,  44  Barb.  75  (1865).  Thus 
where,  in  order  to  quiet  opposition 
to  foreclosure,  the  bondholders 
offer  to  the  stockholders  a  plan  of 
reorganization  whereby  the  foreclosure 
is  to  proceed,  a  sale  be  made,  a  new 
corporation  formed  to  take  the  prop- 
erty, and  the  old  stockholders  to 
be  allowed  to  come  in  if  they  apply 
within  a  certain  time,  and  this  plan 
is  carried  out,  a  stockholder  who  had 
no  knowledge  of  the  plan  until  after 
the  limited  time  had  expired  cannot 
compel  the  new  corporation  to  admit 
him.  His  remedy,  if  he  has  any,  is 
to  impeach  the  foreclosure.     Thornton 


V.  Wabash  Ry.,  81  N.  Y.  462  (1880). 
A  party  claiming  that  bonds  should 
have  been  issued  to  him  under  a  con- 
tract with  the  old  company  cannot 
share  in  the  distribution  under  a 
reorganization  plan  on  the  basis  of 
such  claim.  There  being  no  fraud, 
the  property  was  taken  free  of  trusts. 
Vose  V.  Cowdrey,  49  N.  Y.  336  (1872). 
Where  a  member  of  a  syndicate  selling 
property  to  a  corporation  for  stock 
delays  applying  for  his  part  thereof 
until  the  company  is  reorganized, 
and  then  reorganized  again,  an  as- 
signee of  a  part  of  his  interest  cannot 
claim  the  stock.  The  delay  is  too 
long  and  the  claim  indefinite.  Zuc- 
cani  V.  Nacupai,  etc.  Co.,  61  L.  T. 
Rep.  176  (1889),  reversing  60  L.  T. 
Rep.  23  (1888).  See  also  notes  to 
§  889,  infra.  Where  the  corporation 
offers  to  exchange  preferred  for  com- 
mon stock  upon  the  payment  of  an 
additional  sum  of  money,  a  stock- 
holder who  delays  for  thirty  years  to 
avail  himself  of  the  privilege  cannot 
claim  the  right  thereto.  The  fact 
that  the  corporation  had  taken  in 
some  of  the  common  stock  on  a  new 
basis  of  exchange  is  immaterial.  Hol- 
land V.  Cheshire  R.  R.,  151  Mass. 
231  (1890). 

1  Sullivan  v.  Applebaum,  164  Mich. 
432   (1911). 

-  Bound  V.  South  Carolina  Ry.,  71 
Fed.  Rep.  53  (1895).  A  sale  by  a 
trustee  in  bankruptcy  to  a  reorgani- 
zation committee  cannot  be  attacked 
in  that  proceeding  by  a  stockholder, 
even  though  corporate  officers  are 
in  jail  for  fraudulent  sales  of  stock 
to  the  public.  The  bankruptcy  court 
has  no  authority  to  compel  the  pur- 
chaser to  admit  the  stockholders  into 
the  reorganization.  Re  Witherbee,  202 
Fed.  Rep.  896  (1913). 
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to  come  into  the  reorganization  and  has  compHed  with  the  require- 
ments laid  down  in  the  offer,  he  may  insist  upon  being  admitted,  unless 
he  has  been  guilty  of  laches.^     And  a  bondholder  is  entitled  to  come  into 


1  Where  mortgage  bonds  are  depos- 
ited with  the  trustee  to  be  issued  in 
exchange  for  outstanding  bonds,  the 
right  of  a  holder  of  outstanding  bonds 
to  make  the  exchange  cannot  be  de- 
feated by  the  mortgagor  after  such 
holder  has  actually  deposited  his 
bonds  and  asked  for  the  new  bonds. 
Wakefield,  etc.  Co.  v.  New  England  T. 
Co.,  175  Mass.  478  (1900).  On  the 
sale  of  the  property  of  an  insolvent  cor- 
poration the  agreement  of  some  of  the 
stockholders  with  the  others  to  divide 
with  them  any  profits  which  may  be 
made,  does  not  apply  to  compensa- 
tion to  the  former  for  work  in  connec- 
tion with  the  reorganization.  Poling 
;;.  Teter,  64  W.  Va.  117  (1908).  Where 
several  bondholders  agree  among  them- 
selves to  buy  the  property  at  fore- 
closure sale,  the  purchase  to  be  for 
the  benefit  of  the  bondholders,  and 
the  price  to  be  the  expense  of  the 
foreclosure,  and  the  trustee  of  the 
mortgage  makes  the  sale  on  that 
understanding,  the  trustee  may  com- 
pel the  purchaser  to  take  a  deed  for 
the  benefit  of  all  the  bondholders. 
The  court  stated  also  that  it  would 
have  been  a  breach  of  trust  for  the 
trustee  to  have  made  such  a  sale 
except  for  the  benefit  of  all  the  bond- 
holders. Sullivan  v.  Haskin,  70  Vt. 
487  (1898).  After  a  bondholder  has 
deposited  his  bonds  and  signed  the 
agreement,  he  cannot  be  excluded 
from  the  benefit  thereof.  Reed  v. 
Schmidt,  115  Ky.  67  (1903).  Equity 
will  protect  and  enforce  an  agreement 
of  the  purchaser  at  the  foreclosure 
sale  to  allow  other  holders  of  securities 
to  participate  with  him  in  the  pur- 
chase. Cornell  v.  Utica,  etc.  R.  R., 
61  How.  Pr.  184  (1881).  See  also 
Pennsylvania  Transp.  Co.'s  Appeal, 
101  Pa.  St.  576  (1882) ;  Sage  v.  Cen- 
tral R.  R.,  99  U.  S.  334  (1878) ;  Wet- 
more  V.  St.  Paul,  etc.  R.  R.,  5  Dill. 
531  (1880);  s.  c,  3  Fed.  Rep.  177. 
A  full  statement  of  the  details  of  a 
plan  of  reorganization  is  given  in 
Riker  v.  Alsop,  27  Fed.  Rep.  251  (1886), 


holding  that  a  bondholder  who  has 
assented  to  the  plan  and  deposited 
part  of  his  securities  cannot  after- 
wards be  e.xcluded.  This  decision 
was  reversed  on  the  ground  of  laches, 
in  Alsop  I'.  Riker,  155  U.  S.  448 
(1894).  Although  a  reorganization 
agreement  is  broken  and  violated  by 
the  party  who  buys  for  the  reorgan- 
izers,  yet  one  of  them  cannot  on  that 
account  have  the  sale  set  aside  where 
he,  with  knowledge  of  the  facts,  delays 
two  years  in  making  his  application 
and  does  not  offer  to  bid  for  the  prop- 
erty upon  a  resale  any  more  than  the 
price  for  which  it  was  sold,  and  does 
not  show  that  any  one  else  would 
bid  any  more,  and  the  property-  mean- 
time has  passed  into  the  hands  of  a 
new  corporation  and  bonds  and  stock 
issued  thereon.  Farmers'  L.  &  T. 
Co.  V.  Bankers',  etc.  Tel.  Co.,  119  N.  Y. 
15  (1890).  Where,  in  a  reorganiza- 
tion scheme,  one  of  the  purchasers 
makes  payment  by  causing  the  re- 
organized corporation  to  make  the 
payments  for  him,  the  court  will 
interfere  in  behalf  of  other  stock- 
holders. Huiskamp  v.  West,  47  Fed. 
Rep.  236  (1891).  But  see  West  v. 
Huiskamp,  63  Fed.  Rep.  749  (1894). 
A  purchase  of  a  railroad  by  a  reor- 
ganization committee  of  the  first- 
mortgage  bondholders  will  not  be 
set  aside  at  the  instance  of  its  second- 
mortgage  bondholders,  although  the 
trust  company  that  was  trustee  in  the 
first  was  also  trustee  in  the  second 
mortgage,  where  no  actual  fraud  was 
alleged,  no  offer  made  to  redeem,  no 
claim  made  that  the  property  was  sold 
at  a  sacrifice,  no  attempt  made  by  the 
second-mortgage  bondholders  to  inter- 
vene in  the  suit,  no  defense  to  the 
foreclosure  suit  appears  to  have  existed, 
and  an  agreement  of  the  purchaser 
to  allow  the  second-mortgage  bond- 
holders to  participate  in  the  reor- 
ganization was  without  consideration, 
and  the  purchaser  was  not  made  a 
party  to  this  suit.  Robinson  v.  Iron 
Ry.,    135   U.    S.    522    (1890).     Where 
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a  reorganization  where  he  was  not  informed  that  the  property  was  being 
foreclosed,  even  though  he  had  been  given  an  opportunity  to  take  part 


the  stockholders  enter  into  an  agree- 
ment whereby  a  person  is  to  purchase 
at  foreclosure  sale  and  allow  them 
to  participate,  such  agi-eement  may 
be  enforced.  Marie  v.  Garrison,  83 
N.  Y.  14  (1880).  Where  the  credi- 
tors of  an  individual  agree  that  the 
property  should  be  bought  in,  and 
a  company  organized  and  the  stock 
distributed  among  them,  any  one  of 
such  creditors  may  file  a  bill  to  en- 
force the  agreement,  the  property  hav- 
ing been  bought  in  and  turned  in  to 
the  corporation,  and  where  the  agree- 
ment further  was  that  certain  debts 
should  first  be  paid  out  of  the  profits, 
the  court  will  order  the  complainant's 
certificate  to  be  delivered  to  complain- 
ant when  such  debts  are  paid.  Ken- 
nedy ;;.  McCloskey,  170  Pa.  St.  354 
(1895).  Where  the  bondholders  ap- 
point a  trustee  under  a  trust  agree- 
ment to  bid  in  the  property  and  resell 
the  same,  if  he  thinks  best,  and  he 
does  so,  those  bondholders  who  came 
into  the  agreement  may  participate  in 
the  proceeds  of  the  resale,  even  if  a 
majority  of  the  bondholders  did  not 
come  into  the  agreement.  If  the  trus- 
tee sold  to  a  corporation  having  notice 
of  the  agreement,  the  property  is  still 
subject  to  such  bondholders'  claims, 
and  where  the  bondholders  were  to 
receive  new  mortgage  bonds,  and  the 
new  corporation  refused  to  issue  them, 
a  money  judgment  for  the  actual  value 
of  the  bonds  will  be  rendered  against 
such  new  corporation.  Even  a  bond- 
holder who  has  received  back  his 
bonds  from  the  trustee  and  waived  his 
rights  against  him  may  enforce  the 
agreement  as  against  the  new  corpora- 
tion. A  bondholder  who  deposited  his 
bonds,  but  did  not  pay  his  part  of 
the  costs,  may  enforce  the  agreement, 
even  though  the  trustee  returned  the 
bonds  to  him.  Indiana,  etc.  R.  R.  v. 
Swannell,  157  111.  616  (1895).  Where 
a  bondholder  gives  notice  to  the  other 
bondholders  that  he  intends  to  pur- 
chase, and  offers  to  let  them  in  propor- 
tionately, and  some  of  them  take  part 
and  pay  their  money,  and  he  buys  and 
takes  title  and  manages  the  property 


for  many  years,  and  then  by  misrepre- 
sentation buys  the  interests  of  the 
others,  he  is  not  liable  for  having 
bought  their  interest  at  less  than  the 
real  value,  unless  proof  is  given  that 
he  profited  thereby,  or  that  there  was 
some  fiduciary  relation  existing.  His 
associates  might  have  demanded  an 
accounting  instead  of  selling.  Hough- 
ton V.  Butler,  166  Mass.  547  (1896). 
A  bondholder  who  has  deposited  his 
bonds  under  a  reorganization  agree- 
ment may  file  a  bill  in  equity  to  com- 
pel the  reorganization  committee  to 
carry  it  out,  such  committee  having 
purchased  the  property.  Kelly  v. 
Browning,  113  Ala.  420  (1896).  Where 
a  judgment  creditor  of  a  company 
which  is  being  foreclosed  agrees  with 
a  reorganization  committee  that  he 
will  take  bonds  of  a  reorganization 
company  in  exchange  for  his  judg- 
ment, and  the  reorganization  commit- 
tee uses  such  judgment  in  making 
the  purchase  at  the  sale,  such  agree- 
ment is  binding.  Houston,  etc.  Ry. 
V.  Keller,  90  Tex.  214  (1896).  An 
offer  of  the  purchaser  of  corporate  prop- 
erty upon  foreclosure  sale  to  allow 
stockholders  to  come  into  the  reor- 
ganization does  not  give  a  cause  of 
action  to  a  stockholder  who  offered 
in  due  time  to  come  in,  but  who  did 
not  satisfy  the  trust  company  acting 
as  agent  as  to  the  genuineness  of  his 
stock,  and  consequently  delayed  until 
the  time  for  coming  in  had  elapsed. 
Schorestene  v.  Iselin,  69  Hun,  250 
(1893).  Where  a  reorganization  agree- 
ment does  not  specify  who  shall  bid, 
but  a  bondholder  does  bid  up  to  the 
limit  fixed  by  the  agreement,  and  an 
outsider  bids  more  and  takes  the  prop- 
erty, but  subsequently  turns  it  over 
to  the  bondholder  who  had  bid,  other 
bondholders  cannot  enforce  the  reor- 
ganization agreement  where  they  had 
refused  to  pay  their  proportional  part 
of  the  money  paid  by  the  purchasing 
bondholder  to  liquidate  the  expenses 
of  the  litigation  and  the  proportional 
amount  of  money  due  to  those  bond- 
holders who  did  not  come  in.  Fidel- 
ity, etc.  Co.'s  Appeal,  106  Pa.  St.  144 
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before  the  foreclosure  suit  was  commenced,  the  other  bondholders 
having  been  fully  informed  and  having  concealed  the  facts  from  him.^ 

On  the  other  hand,  a  stockliolder  who  signs  a  reorganization  agree- 
ment by  which  he  is  to  turn  in  the  stock  and  notes  held  by  him  and 
receive  new  stock  in  payment  cannot  afterwards  refuse  to  turn  in  the 
stock  on  the  ground  that  some  of  the  directors  had  secretly  agreed  to 
purchase  this  new  stock,  or  on  the  ground  that  he  had  not  actually 
turned  in  the  old  notes,^ 

A  bondholder  who  comes  into  the  reorganization  agreement,  but 
first  detaches  certain  coupons  and  afterwards  causes  them  to  be  cashed, 
cannot  claim  the  new  securities  unless  he  pays  over  the  amount  so  col- 
lected by  him,  even  though  the  reorganization  agreement  did  not  explic- 


%■ 


(1884).  In  the  case  Kurtz  v.  Phil- 
adelphia &  R.  R.  R.,  187  Pa.  St.  59 
(1898),  the  reorganization  of  the 
Reading  Railroad  was  attacked  by  a 
holder  of  bonds  which  had  been  guar- 
anteed by  the  insolvent  company, 
there  having  been  a  default  made  in 
the  interest  on  such  bonds.  The  bond- 
holder claimed  that  he  was  entitled  to 
participate  in  a  certain  part  of  the 
reorganization  fund,  which  had  been 
set  aside  to  adjust  claims  of  various 
outstanding  bondholders,  creditors, 
and  stockholders  and  of  commission- 
ers, etc.  The  court  held  that  the  suit 
would  not  lie. 

'  Ring  V.  New  York,  etc.  Co.,  77 
N.  J.  Eq.  422  (1910). 

2  Hardy  v.  Swigart,  25  Colo.  136 
(1898).  A  reorganization  plan,  to  be 
valid  if  assented  to  by  all  bondholders 
by  a  certain  date,  is  void,  and  binds 
no  one  if  all  do  not  come  in  by  that 
date.  Martin  v.  Somerville,  etc.  Co., 
16  Fed.  Cas.  903  (1856).  An  agree- 
ment of  several  parties  to  sell  their 
property  to  a  corporation  in  exchange 
for  stock  of  the  latter,  the  amount  of 
stock  going  to  each  to  be  determined 
by  arbitrators,  will  not  be  specifically 
enforced  where  the  arbitrators  have 
fixed  the  value  in  an  illegal  way.  Any 
party  may  withdraw  from  such  a  con- 
tract prior  to  the  time  when  it  has 
been  signed  bv  all.  Consolidated,  etc. 
Co.  V.  Nash,  109  Wis.  490  (1901).  A 
creditor  of  an  insolvent  bank  who 
signs  an  agreement  to  take  deferred 
payments,  the  form  of  the  agreement 
indicating  that  it  was  to  be  binding 


only  in  case  all  the  creditors  signed 
it,  is  not  bound  unless  all  the  credi- 
tors do  sign  it.  Abel  v.  AUemania 
Bank,  79  Alinn.  419  (1900),  the  court 
saying  that  it  was  too  obvious  to  re- 
quire discussion  that  a  reorganiza- 
tion that  impairs  or  reduces  the  amount 
of  the  creditor's  obligation  cannot  be 
effected  so  as  to  bind  such  creditor 
without  his  consent. 

A  sj'ndicate  operation  was  involved 
in  Hogg  V.  Hoag,  107  Fed.  Rep.  807 
(1901),  where  certain  stocks  and  prop- 
erty were  transferred  to  a  trustee,  who 
issued  certificates  therefor  to  the 
members  of  the  syndicate.  A  part  of 
the  subscribers  did  not  pay,  and  the 
vendor  of  the  property  took  the  trus- 
tee's certificates  of  such  non-pajnng 
subscribers,  and  on  the  death  of  the 
trustee  a  bill  was  filed  to  have  the 
court  substitute  a  new  trustee,  and 
one  of  the  subscribers  filed  a  cross-bill 
for  an  accounting.  The  court  de- 
creed a  winding  up  of  the  syndicate 
and  appointed  a  receiver.  The  court 
held  that  a  partial  pajTnent  made  to 
the  vendor  of  the  stocks  was  legal, 
even  though  all  the  property  was  not 
conveyed  to  the  trustee,  as  contem- 
plated, and  that  the  vendor's  accept- 
ance of  the  certificates  of  non-paying 
subscribers  obligated  him  to  pay  there- 
for, although  such  trustee's  certifi- 
cates had  become  worthless,  the 
transaction  being  in  connection  \\ith 
the  Oregon  Pacific  Railroad  Company. 
The  court  said  that  the  syndicate 
was  in  substance,  though  not  techni- 
cally, a  joint-stock  company. 
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itly  require  all  coupons  to  be  turned  in  with  the  bonds.^  Even  though 
a  contract,  whereby  a  reorganization  committee  sells  such  bonds  as  it 
holds,  provides  also  that  other  bondholders  shall  have  the  right  to  sell 
their  bonds  to  the  purchaser  on  the  same  terms,  such  other  bondholders 
cannot  enforce  the  contract  directly,  but  can  enforce  it  only  through 
the  committee.-  It  seems  that  the  court,  prior  to  the  sale,  has  powder 
to  compel  the  reorganizers  to  admit  such  bondholders  as  may  seasoui- 
ably  apply  to  come  in.^  A  bondholder  may  withdraw  his  bonds  from 
a  reorganization  plan  where  there  is  nothing  in  the  agreement  prevent- 
ing it,  even  though  the  agreement  authorized  any  bondholder  to  with- 
draw within  sixty  days  after  the  plan  had  been  completed,  but  no  date 
was  fixed  for  the  completion  of  the  plan.*  The  rights,  powers,  and  duties 
of  a  pledgee  of  bonds  or  stock,  in  regard  to  depositing  them  under  a 
reorganization  agreement,  are  considered  elsewhere.^  A  partner  or 
principal  of  a  person  who  signed  a  reorganization  agreement  under  seal 
cannot  sue  the  committee  for  breach  of  the  contract.  The  instrument 
being  under  seal,  only  a  party  to  it  can  enforce  its  covenants.® 

WHiere  a  reorganization  agreement  cannot  be  enforced  on  account 


iFuUer  v.  Venable,  108  Fed.  Rep. 
126  (1901).  A  bondholder  who  has 
turned  in  his  bonds  under  a  reorgan- 
ization agreement,  after  first  detach- 
ing certain  coupons,  may  not  be  en- 
titled to  the  new  securities  under  the 
reorganization  agreement  until  after 
he  has  returned  the  coupons  or  their 
value.  Fuller  v.  Venable,  118  Fed. 
Rep.  543  (1902).  Where  a  trustee  or 
agent  with  whom  bonds  are  deposited 
issues  his  certificate  to  the  effect  that  he 
holds  bonds  to  be  delivered  to  a  person 
specified  in  such  certificate,  all  cou- 
pons on  such  bonds  belong  to  the 
person  so  named,  although  the  certifi- 
cate itself  is  not  actually  delivered 
until  several  years  after  its  date.  If 
such  coupons  have  been  canceled  and 
returned  to  the  corporation  issuing 
the  bonds  and  the  trustee  is  held  liable 
for  such  coupons,  the  trustee  may  hold 
the  corporation  liable.  Kelly  v.  For- 
ty-second Street,  etc.  R.  R.,  37  N.  Y. 
App.  Div.  500  (1899). 

2  Johnson  v.  Morgan,  68  N.  Y.  494 
(1877). 

^  See  §  886,  supra.  Where  a  stock- 
holder of  a  railroad  which  has  been 
foreclosed  and  reorganized  attacks  the 
foreclosure  on  the  ground  of  fraud, 
he  cannot  on  appeal  change  his  com- 


plaint and  claim  that  inasmuch  as 
the  plan  of  reorganization  allowed  the 
majority  stockholders  to  come  in  on  a 
more  favorable  basis  than  the  minor- 
itj',  he  was  entitled  to  come  in  on  the 
same  terms  as  the  majority.  MacAr- 
dell  V.  Olcott,  189  X.  Y.  368  (1907). 
The  dissenting  opinion  to  the  effect 
that  on  the  merits  the  majority  stock- 
holders should  have  allowed  the 
minority  stockholders  to  come  in  on 
the  same  basis  as  the  former  came 
into  the  reorganization  has  much 
force. 

''  Colonial  Trust  Co.  v.  Wallace, 
183  Fed.  Rep.  897  (1910). 

5  See  §§  468,  763,  supra.  After  de- 
fault by  the  pledgor  the  pledgee  may 
put  the  bonds  which  he  holds  as  col- 
lateral under  a  reorganization  plan, 
and  may  agree  that  his  part  of  the 
expense  of  foreclosure  shall  be  a  lien 
on  the  bonds,  but  he  cannot  do  so 
where  he  is  to  receive  new  securities 
instead  of  cash  on  the  reorganization. 
Field  V.  Siblev,  74  N.  Y.  App.  Div.  81 
(1902);  aff'd,  174  N.  Y.  514.  See 
also  In  re  Lorillard,  107  Fed.  Rep. 
677  (1901).    Seel56N.Y.App.Div.277. 

6  Williams  v.  Magee,  76  N.  Y.  App. 
Div.  513  (1902). 
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of  the  property  having  passed  into  other  hands  and  being  changed 
in  character,  the  parties  to  the  agreement  may  be  entitled  to  money 
damages.^ 

Where  a  stockholder  in  an  insolvent  corporation  turns  over  his  stock 
to  another  person  to  deposit  under  a  reorganization  agreement,  the 
latter  agreeing  to  pay  the  assessment  on  the  stock  and  to  deliver  to  the 
stockholder  the  new  securities  upon  repayment  of  such  assessment, 
and  he  refuses  so  to  do  thereafter,  he  is  guilty  of  a  conversion  and  of  a 
fraud  upon  the  stockholder.- 


iCox  V.  Stokes,  156  N.  Y.  491 
(1898).  A  so-called  preliminary  agree- 
ment between  a  syndicate  and  a 
reorganization  committee  outlining  the 
terms  of  the  reorganization,  cannot 
be  enforced  by  the  syndicate  where 
the  contract  was  not  sufficiently 
certain  and  definite.  The  court  will 
not  grant  specific  performance.  Van 
Dyke  v.  Norfolk  Southern  R.  R., 
72  S.  E.  Rep.  659  (Va.  1911). 
A  bondholder  who  has  agreed  to  sell 
his  bonds  to  a  reorganizer  in  exchange 
for  new  bonds  and  stock  may  sue  for 
the  value  of  the  new  bonds  and  stock 
if  the  reorganizer  refuses  to  perform, 
and  the  measure  of  damages  is  the 
highest  value  of  the  new  bonds  for  a 
reasonable  time  after  the  breach  of 
the  contract.  Turner  v.  Jackson,  63 
S.  W.  Rep.  511  (Tenn.  1899).  Where 
various  properties  are  transferred  to 
a  coal  company  for  stock  on  the  further 
understanding  that  all  moneys  already 
expended  on  such  properties  should 
be  repaid  in  bonds  of  a  railway  to  be 
guaranteed  by  the  coal  company,  but 
such  distribution  of  bonds  is  never 
made  on  account  of  the  impossibihty 
of  such  a  guaranty  being  legally  made, 
one  of  the  parties  who  turned  in  his 
property  may  hold  the  coal  company 
liable  in  damages  for  the  amount 
of  money  expended  by  him  on  the 
property  before  turning  it  in  for  stock. 
Crown,  etc.  Co.  v.  Thomas,  177  111. 
534  (1898).  Where  the  chairman 
of  the  reorganization  committee  man- 
ages, by  means  of  numerous  transfers, 
mortgages,  and  foreclosures,  to  ac- 
quire the  property  himself,  the  parties 
in  the  original  reorganization  agree- 
ment may  recover  an  interest  in  the 
property  on  the  original  plan.     Grace 


V.  Noel,  etc.  Co.,  63  S.  W.  Rep.  246 
(Tenn.  1901).  Where,  on  a  reor- 
ganization, a  stockholder  makes  his 
deposit,  but  for  some  reason  his  name 
is  overlooked  in  the  final  adjustment, 
he  has  a  remedy  by  action  against 
the  reorganizer.  Re  Hill's  Waterfall, 
etc.  Co.,  [1896]  1  Ch.  947.  If  two 
stockholders  agree  that  the  one  pur- 
chasing the  corporate  property  at  a 
foreclosure  sale  thereof  shall  allow 
the  other  to  participate  in  the  benefits 
and  profits  of  the  purchase,  and  the 
purchaser  refuses  to  live  up  to  the 
agreement,  the  other  may  collect 
damages  at  law.  Harris  v.  Davis, 
44  Fed.  Rep.  172  (1890).  Where  upon 
a  reorganization  an  old  stockholder  is 
wrongfully  refused  his  stock  in  the 
new,  he  may  recover  the  highest  mar- 
ket price  of  the  same  up  to  the  time 
of  the  insolvencj'  of  the  corporation. 
Reading  Trust  Co.  v.  Reading  Iron- 
works, 137  Pa.  St.  282  (1891).  C/. 
Sehorestene  v.  Iselin,  69  Hun,  250 
(1893). 

2  Miller  v.  Miles,  58  N.  Y.  App.  Div. 
103  (1901);  aff'd,  171  N.  Y.  675. 
Where  a  third  party  holds  the  pledged 
stock  and  agrees  with  the  pledgee  that 
if  the  pledgee  does  not  pay  any  assess- 
ments the  third  party  may  pay  them 
and  obtain  repayment  out  of  the  divi- 
dends, holding  the  stock  as  security, 
and  the  third  partj^  pays  the  assess- 
ments ■without  the  pledgee  being  noti- 
fied of  such  assessments,  and  the 
third  party  causes  the  identity  of 
the  stock  to  be  lost,  the  pledgee  can 
reclaim  the  stock  A\ithout  pacing  the 
assessment  to  such  third  party.  Moore 
V.  Bank  of  British  Columbia,  125 
Fed.  Rep.  849  (1903).  Where  a 
stockholder  agrees  with  corporate  ered- 
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Where  stockholders  are  given  the  right  to  take  stock  in  a  new  corpo- 
ration which  has  purchased  the  property  of  the  old  corporation  on  a 
foreclosure  sale,  on  condition  of  paying  in  a  certain  amount  of  money, 
the  opportunity  being  open  only  for  a  limited  time,  and  the  agreement 
providing  that  for  failure  to  pay  assessments  the  right  should  be  for- 
feited, the  stockholder  who  pays  one  assessment,  and  not  the  second, 
loses  his  rights,  even  though  he  died  after  the  first  assessment,  notice 
of  the  second  assessment  having  been  sent  to  his  representatives.^  A 
provision  in  a  reorganization  agreement  that  parties  depositing  bonds 
shall  be  bound  by  the  terms  of  the  agreement  is  sufficient  to  bind  them.^ 

The  various  provisions  of  a  reorganization  agreement  are  strictly 
construed.  General  powers  in  behalf  of  the  committee  of  reorgani- 
zation are  not  implied,  and  express  powers  are  not  extended  by  con- 
struction.^ Where  a  reorganization  is  prepared  by  the  committee  it 
will  be  construed  most  favorably  to  the  bondholders.^ 


itors  that  he  will  buy  the  property 
at  foreclosure  sale  and  pay  a  price 
sufficient  to  pay  their  debts  they 
may  hold  him  liable  if  he  does  not  do 
so,  even  though  it  is  not  in  wTiting. 
Satterfield  v.  Kindley,  144  N.  C.  455 
(1907).  Where  a  person  turns  over 
stock  and  bonds  to  another  in  order 
that  the  latter  may  act  for  the  former 
in  carrying  out  a  reorganization,  the 
former  may  file  a  bill  against  the  latter 
for  an  account,  and  need  not  resort 
to  an  action  at  law.  Benedict  v. 
Moore,  76  Fed.  Rep.  472  (1896). 

1  Dow  V.  Iowa  Cent.  Ry.,  144  N.  Y. 
426  (1895),  holding  also  that  the  fact 
that  other  stockholders  have  been  al- 
lowed to  come  in  subsequently,  but 
upon  a  permission  granted  some  time 
before,  does  not  aid  the  plaintiff. 

2  Central  Trust  Co.  v.  Carter,  78 
Fed.  Rep.  225  (1896) ;  Hardy  v.  Swi- 
gart,  25  Colo.  136  (1898).  Where  a 
bondholder  deposits  his  bonds  under 
a  reorganization  plan,  and  accepts  a 
receipt,  which  states  that  the  holder 
assents  to  the  terms  of  the  plan,  he 
cannot  afterwards  attack  the  A'alidity 
of  a  mortgage  issued  in  accordance 
with  the  plan  on  the  ground  that  the 
plan  was  fraudulently  misrepresented 
to  him.     Big  Creek,  etc.  Co.  v.  Ameri- 


can,   etc.    Co.,    127    Fed.    Rep.    625 
(1904). 

^  A  bondholders'  committee,  under 
the  usual  reorganization  agreement 
giving  the  committee  power  to  do  all 
things  necessary  as  fully  as  the  bond- 
holders could  do  if  personally  present, 
has  no  power  to  consent  to  the  issue 
of  receiver's  certificates  to  pay  claims 
which  are  not  prior  in  right  to  the 
bonds.  Farmers',  etc.  Co.  v.  Centralia, 
etc.  R.  R.,  96  Fed.  Rep.  636  (1899). 
Where  a  committee  is  authorized  to 
modify  a  reorganization  plan  it  may 
change  the  plan  so  that  on  default  of 
the  new  second  mortgage  the  stock  of 
the  corporation  shall  belong  to  the 
bondholders  and  the  second  mort- 
gage shall  be  discharged.  At  least 
such  a  change  is  binding  on  a  bond- 
holder who  held  his  bonds  foiu-  years 
without  objection,  and  until  after 
the  default  had  taken  place  and  the 
stock  absorbed  and  the  mortgage 
discharged.  Lvman  v.  Kansas  City, 
etc.  R.  R.,  loi  Fed.  Rep.  636  (1900). 
The  holder  of  reorganization  certifi- 
cates cannot  enjoin  the  committee 
from  distributing  new  seciu-ities  and 
cannot  bring  them  to  an  accounting 
where  the  reorganization  agreement 
gave    them    complete    authority    and 


^  Industrial,  etc.  t-.  Tod,  ISO  N.  Y.    bad  faith  is  against  public  policy  and 
215  (1904),  holding  also  that  any  cove-    void, 
nant  to  protect  a  person  who  acts  in 

3486 


/^ 


CH.   LII.] 


REORGANIZATION. 


[§  88S. 


Under  a   reorganization   agreement  which  includes  the   bondhold- 
ers and  not  the  stockholders,  and  which  provides  that  the  committee 

security  that  certain  underl>aag  liens 
shall  be  paid,  the  reorganized  company 
cannot  compel  it  to  give  up  such  stocks 
and  bonds  before  payment  of  such 
underlying  liens.  Peoria,  etc.  Ry.  v. 
Coster,  97  Fed.  Rep.  519  (1899). 
Where  the  receiver  has  exhausted 
the  assets  and  been  discharged,  he  is 
not  a  necessary  party  defendant  to 
a  suit  by  corporate  creditors  to  hold 
a  director  personally  liable  on  his 
promise  to  pay  all  the  corporate  debts, 
provided  he  was  allowed  to  acquire 
the  corporate  property  at  a  judicial 
sale.  Lilienthal  v.  Betz,  185  N.  Y. 
153  (1906),  rev'g  108  App.  Div.  222. 
A  receiver  may  be  personally  liable 
if,  with  the  consent  of  the  court, 
he  sells  the  property  to  a  reorganiza- 
tion committee  that  agrees  to  pay  the 
debts,  but  he  does  not  see  that  they 
are  paid  before  he  transfers  the  prop- 
erty. Loekport,  etc.  Co.  v.  United, 
etc.  Co.,  79  Atl.  Rep.  544  (N.  J.  1911). 
A  committee  authorized  to  sell  bonds 
wathin  a  certain  time  may  pass  no 
title  if  they  sell  after  that  time, 
but  the  bondholders  by  acquiescence 
may  cure  the  defect.  Smith  v.  Col- 
lins, 165  Fed.  Rep.  148  (1908).  A 
pool  or  partnership  to  purchase  the 
securities  of  a  railroad  company  and 
di\dde  the  profits  or  losses  is  not  ter- 
minated by  the  purchase  of  the  rail- 
road and  the  turning  of  the  securities 
over  to  the  new  railroad  corporation 
where  the  securities  received  in  ex- 
change therefor  are  pledged  to  carry 
on  the  transaction  instead  of  being 
distributed.  Watkins  v.  Delahunty, 
133  N.  Y.  App.  Div.  422  (1909). 
Where  by  contract  one  corporation 
agrees  to  issue  one  share  of  its  stock 
for  every  two  shares  of  stock  in  an- 
other corporation,  a  stockholder  in  the 
latter  maj^  have  specific  performance 
of  such  an  agreement.  Motley  v. 
Southern  Ry.  Co.,  184  Fed.  Rep. 
956  (1911).  The  reorganization  com- 
mittee are  not  personally  liable  for 
alleged  breach  of  duty  where  they 
acted  in  good  faith,  even  though  they 
made  mistakes,  and,  as  allowed  by  the 
agreement,   abandoned   the   first  plan 


discretion  in  the  use  of  the  old  and 
new  securities  and  the  acts  of  the  com- 
mittee do  not  constitute  a  breach  of 
trust.  Venner  v.  Fitzgerald,  91  Fed. 
Rep.  335  (1899).  Where  the  lessor 
and  also  the  lessee  of  a  street  railway 
are  both  in  financial  distress,  and  in 
order  to  raise  money  a  friendly  read- 
justment of  the  securities  is  agreed 
to  by  the  stockholders,  and  a  voting 
trust  is  formed,  a  participating  stock- 
holder cannot  object  to  a  provision 
defining  the  compensation  to  be  paid 
to  the  parties  carrying  through  such 
reorganization,  even  though  such  pro- 
vision for  compensation  was  author- 
ized, but  not  defined  in  the  original 
agreement.  CeUa  v.  Brown,  144  Fed. 
Rep.  742  (1906).  Where  subscribers 
to  the  stock  of  a  proposed  telephone 
corporation  authorize  a  committee 
of  nine  to  purchase  material  and  in- 
corporate, and  five  of  the  committee 
in  opposition  to  four  do  purchase  and 
incorporate,  the  minority  are  not  bound 
by  their  action.  Mt.  Carmel,  etc.  Co. 
V.  Mt.  Carmel,  etc.  Co.,  119  Ky.  461 
(1905).  Even  though,  in  a  suit  by  a 
reorganization  committee  for  specific 
performance  on  the  part  of  the  pur- 
chaser at  the  foreclosure  sale,  a  stock- 
holder intervenes,  yet  this  does  not 
prevent  the  committee  discontinuing 
the  suit  by  a  majority  vote,  the  agree- 
ment giving  the  committee  by  a  ma- 
jority vote  the  power  to  dismiss  suits, 
where  such  intervention  was  not  in 
behalf  of  all  the  stockholders,  but 
only  in  behalf  of  the  intervenor. 
Bangs  I'.  Sullivan,  33  Tex.  Civ.  App. 
30  (1903).  Where  a  trust  company 
has  orally  agreed  to  hold  certain 
bonds  for  deliverj'  in  accordance  ■with 
certificates  issued  by  another  company, 
and  subsequently  the  trust  company 
loans  money  to  such  other  company 
and  takes  such  bonds  as  security,  the 
holders  of  the  certificates  may  hold 
the  trust  company  liable  for  not  pro- 
tecting the  certificates.  Hubbard  v. 
Manhattan  Trust  Co.,  87  Fed.  Rep. 
51  (1898).  Where  by  the  reorganiza- 
tion agreement  the  committee  are 
to  hold  certain  stocks  and  bonds  as 
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upon  purchasing  the  property  and  transferring  it  to  a  new  company 
shall  give  to  the  bondholders  their  proportionate  interest  in  the  new 

of  reorganization  after  finding  it  to  be 
impracticable,  and  devised  another 
plan  into  which,  some  of  the  parties  to 
the  first  plan  did  not  enter,  and  hence 
lost  their  interest  therein,  notice  hav- 
ing been  given  to  them  that  the  first 
plan  had  been  abandoned  and  they 
were  at  liberty  to  withdraw  their 
bonds,  and  the  party  ha\dng  neglected 
to  come  into  the  second  plan  within 
the  time  limited  by  the  terms  thereof. 
Van  Siclen  v.  Bartol,  95  Fed.  Rep.  793 
(1899).  Where  a  person  has  tm-ned 
in  securities  under  a  plan  of  consoli- 
dation which  states  the  aggregate 
capacity  of  properties  which  it  is  pro- 
posed to  acquire,  or  so  many  of  them 
as  the  organizers  may  deem  best, 
the  party  cannot  withdraw,  where 
the  plan  has  been  carried  out,  even 
though  less  than  half  of  the  properties 
have  been  actually  acquired.  And 
even  though  the  preliminary  contract 
provided  for  the  acquisition  of  a  cer- 
tain company,  yet,  if  the  consolidated 
company  acquires  practically  all  the 
stock  and  bonds  of  that  company, 
the  party  turning  in  securities  cannot 
withdraw,  and  especially  cannot  re- 
claim the  securities  as  against  a  trans- 
feree in  good  faith,  who  had  no  notice 
of  personal  representations.  Jewell 
V.  Mclntvre,  62  X.  Y.  App.  Div.  396 
(1901);  aff'd,  172  N.  Y.  638.  In  a 
suit  by  a  creditor  against  the  reor- 
ganization committee  to  compel  the 
reorganized  company  to  carry  out 
certain  details  of  the  reorganization 
agreement  the  reorganized  company 
may  intervene  to  present  its  own  de- 
fense. Washington,  etc.  Bank  v.  Flet- 
cher, 55  N.  Y.  App.  Div.  580  (1900). 
Where  the  purchaser  at  the  foreclosure 
sale  is  reallj'  acting  as  agent  for  an 
undisclosed  principal,  but  a  judg- 
ment is  obtained  against  him  per- 
sonally, his  principal  cannot  also  be 
held  liable.  Ranger  v.  Thalman,  65 
N.  Y.  App.  Div.  5  (1901).  A  credi- 
tor cannot  claim  cash  in  connection 
with  a  reorganization  where  the  re- 
organization agreement  contains  no 
provision  to  that  effect  and  the  claim 
is  based  merely  on  a  disputed  under- 


standing. Glens,  etc.  Co.  v.  Trask, 
29  N.  Y.  App.  Div.  449  (1898). 
Even  though  the  plan  of  reorganiza- 
tion wliich  a  committee  formulates, 
under  its  power  in  the  reorganization 
agreement  to  formulate  a  plan,  pro- 
vides that  the  securities  shall  be  sold 
to  a  syndicate  and  that  the  stock  shall 
be  placed  in  the  hands  of  trustees  to 
be  voted  by  them  under  what  is 
known  as  a  "voting  trust,"  and  the 
old  stockholders  are  allowed  to  par- 
ticipate only  by  turning  in  their  stock 
and  buying  the  new  stock  from  such 
syndicate  upon  paying  a  certain  sum, 
nevertheless  a  stockholder  who  signed 
the  original  reorganization  agreement, 
and  who  has  not  withdrawn  his  stock 
within  the  twenty  days  fixed  by  the 
agreement  for  withdrawal,  if  dissatis- 
fied with  the  plan,  and  who  has  not 
exercised  his  right  to  purchase  the 
new  stock,  cannot  by  a  bill  in  equity 
cause  the  above  two  provisions  to  be 
declared  illegal,  especially  where  the 
original  agreement  gives  such  stock- 
holder no  right  to  participate  in  the 
benefits  of  the  reorganization,  but 
gives  him  only  such  rights  as  the 
plan  may  confer.  Miller  v.  Dodge,  28 
N.  Y.  Misc.  Rep.  640  (1899).  A 
committee  of  the  bondholders  may 
enforce  the  bonds  against  the  mort- 
gagor, even  though  the  committee 
have  turned  the  bonds  over  to  a  new 
corporation,  and  the  latter  has  issued 
its  own  stock  and  bonds  therefor  to 
the  former  bondholders.  Re  Medina, 
etc.  Co.,  179  Fed.  Rep.  929  (1910); 
s.  c,  182  Fed.  Rep.  508.  A  suit  against 
a  committee  of  bondholders  for  failure 
to  sell  bonds  as  agreed  should  be  at 
law.  Sweeney  v.  Foster,  112  Va. 
816  (1911).  A  syndicate  formed  to 
control  property  for  ten  years  and 
carry  its  debts  is  not  dissolved  by 
the  death  of  one  of  the  syndicate. 
Babcock  v.  Farwell,  245  111.  14  (1910). 
A  trust  company  that  has  loaned 
money  to  a  reorganization  committee 
under  an  agreement  by  which  it 
gives  time  on  the  loan,  and  is  author- 
ized in  its  discretion  to  bid  at  the 
foreclosure   sale,    or   may   give   notice 
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company,  the  committee  ha\'e  no  power  to  allow  the  old  stockliolders 
to  take  new  common  stock  at  ten  cents  on  the  dollar,  and  have  no 

of  abandonment  of  the  reorganization 
plan,  may,  after  tendering  to  the  com- 
mittee the  property  at  the  price  at 
which  an  outsider  has  purchased  it, 
cancel  or  abandon  the  reorganiza- 
tion plan  and  enforce  its  loan.  Bean 
V.  Trust  Co.  etc.,  136  N.  Y.  App. 
Div.  69  (1909). 

The  provision  that  a  majority  in 
interest  of  the  bondholders  might  al- 
ter the  plan  of  reorganization  is 
strictly  construed,  and  does  not  au- 
thorize a  change  in  the  character  of 
the  securities  to  be  issued.  Duten- 
hofer  V.  Adirondack  Ry.,  14  N.  Y. 
Supp.  558  (1891).  Wliere  by  the  plan 
of  reorganization  assessments  on  the 
stock  are  to  be  determined  by  the 
trustee  after  an  examination  of  cer- 
tain accounts,  etc.,  an  assessment  will 
be  set  aside  if  such  examination  by 
the  trustee  is  perfunctory  and  not 
properly  made.  Gernsheim  v.  Oleott, 
N.  Y.  L.  J.,  Alay  21,  1890.  The  prior 
phases  of  this  case  may  be  found  in 
Southern  Development  Co.  v.  Houston, 
etc.  Ry.,  27  Fed.  Rep.  344  (1886); 
Morgan's,  etc.  Co.  v.  Texas  Cent.  Ry., 
32  Fed.  Rep.  525  (1887) ;  Gernsheim 
V.  Oleott,  7  N.  Y.  Supp.  872  (1889) ; 
reversed  in  10  N.  Y.  Supp.  438  (1890). 
A  reorganization  committee,  under  a 
clause  giving  it  power  to  arrange  de- 
tails, may  provide  that  bonds  shall 
be  payable  on  or  before  maturity. 
Lehigh,  etc.  Co.  v.  Central  R.  R.,  34 
N.  J.  Eq.  88  (1881).  Under  a  re- 
organization agreement  the  committee 
may  turn  out  to  the  old  bondholders 
$994,000  of  the  whole  $2,000,000  of 
stock,  leaving  $1,006,000  unissued 
stock,  instead  of  turning  out  the  whole 
$2,000,000  of  stock,  where  the  agree- 
ment gives  them  final  construction 
of  its  terms,  there  being  no  bad  faith 
in  the  matter.  White  v.  Wood,  129 
N.  Y.  527  (1892) ;  s.  c,  142  N.  Y.  656. 
The  subscribers  to  the  reorganization 
fund  may  compel  the  committee  to 
account  for  the  subscriptions.  Where 
the  plan  contemplated  the  consolida- 
tion of  two  railroads,  and  of  three 
if  the  third  obtained  legislative  con- 
sent  thereto,   an   advance  of   the  re- 


organization funds  to  such  third  road, 
which  never  obtained  such  legislative 
consent,  is  a  breach  of  trust,  and  the 
committee  are  liable  for  the  funds  so 
advanced.  Gould  t-.  Seney,  9  N.  Y. 
Supp.  818  (1890).  If  there  is  a  ma- 
terial change  made  in  the  terms  of 
a  reorganization  agreement,  a  sub- 
scribing bondholder  may  withdraw. 
Miller  v.  Rutland,  etc.  R.  R.,  40  Vt. 
399  (1867).  A  bondholder  cannot  set 
aside  a  contract  made  hy  the  reorgan- 
ization committee  where  the  commit- 
tee was  authorized  to  take  action  for 
a  reorganization,  and  for  the  payment 
of  outstanding  obligations,  and  such 
committee  agreed  to  issue  to  certain 
contractors  a  part  of  the  bonds  and 
stock  of  a  new  corporation  to  be  or- 
ganized for  the  purpose  of  purchas- 
ing the  property,  even  though  it  is 
alleged  that  some  of  the  obligations 
so  paid  were  debts  due  to  the  members 
of  the  committee,  and  that  other  obli- 
gations were  fictitious  in  whole  or  in 
part,  no  fraud  being  proved.  No 
cause  of  action  is  shown  as  against 
the  contractors.  Brooks  i\  Dick,  135 
N.  Y.  652  (1892).  Where  the  bond- 
holders appoint  a  committee  to  carry 
on  litigation,  and  that  committee,  in 
another  litigation  for  the  foreclosure 
of  the  mortgage,  stipulates  for  the 
postponement  of  paj^ment,  and  the 
coiu-t  in  the  foreclosure  suit  so  orders, 
a  bondholder's  remedy  is  an  appeal. 
He  cannot  file  an  independent  bill  in 
the  federal  court.  Reinach  v.  Atlan- 
tic, etc.  R.  R.,  58  Fed.  Rep.  33  (1878). 
In  Central  Trust  Co.  v.  Carter,  78  Fed. 
Rep.  225  (1896),  the  court  upheld 
the  terms  of  a  reorganization  agree- 
ment by  which  the  most  comprehen- 
sive powers  were  conferred  upon  the 
committee,  and  the  court  held  that  a 
power  to  compromise  claims  included 
power  to  compromise  claims  that  were 
not  a  lien  ahead  of  the  mortgage. 
In  this  case  the  court  also  held  that 
where  the  reorganization  committee, 
having  authority  so  to  do,  compro- 
mise with  lien  claimants  and  other 
claimants  against  the  property  by  tak- 
ing an  assignment  of  their  claims  and 
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power  to  tie  up  the  stock  of  the  new  company  so  that  the  same  shall 
be  voted  by  the  committee  until  certain  dividends  shall  be  paid.  Not 
even  a  provision  in  the  agreement  that  the  detailed  reorganization 
plan  shall,  after  a  certain  notice  thereof,  be  binding  on  the  bondholders^ 
unless  a  majority  of  them  dissent  therefrom,  authorizes  such  departures 
from  the  original  agreement.  A  bondholder  may  maintain  a  suit  to 
set  aside  the  transfer  of  the  property  to  the  new  company  and  mort- 
gages executed  by  the  new  company.^     A  reorganization  committee 


agreeing  to  deliver  to  them  negotiable 
certificates  for  cash,  such  certificates 
to  be  secured  by  the  bonds  in  the 
hands  of  the  committee,  the  court 
upon  foreclosure  sale  will  apply  the 
money  going  to  the  bonds  so  held  by 
the  committee  to  the  paj'ment  of  the 
amount  which  the  committee  agreed 
to  pay  to  such  claimants,  even  though 
the  committee  had  never  issued  the 
negotiable  certificates.  In  Coppell  v. 
Hollins,  91  Hun,  570  (1895);  aff'd, 
159  N.  Y.  551  (1899),  the  reorganiza- 
tion committee  bought  in  the  prop- 
erty as  authorized  and  borrowed 
money  to  complete  the  transaction 
and  pledged  all  the  securities  of  the 
new  company,  and  the  trust  company 
loaning  the  money  sold  out  the  secur- 
ities on  non-payment  of  the  loan,  in- 
cluding the  old  securities  deposited 
with  the  committee,  and  at  the  sale 
two  of  the  three  members  of  the  com- 
mittee bought  in  the  securities,  and 
now  filed  a  bill  to  render  an  account 
and  obtain  reimbursement  and  a  de- 
cree for  distribution.  The  court  held 
that  they  were  entitled  to  be  repaid 
the  moneys  advanced  by  them  before 
the  securities  were  distributed,  and 
that  it  was  immaterial  that  one  of  the 
committee  had  not  acted  in  the  vari- 
ous transactions.  Where  a  reorgan- 
ization agreement  makes  no  pro\nsion 
for  interest  pending  the  proceedings 
to  be  taken  to  carry  out  the  agree- 
ment, no  interest  will  be  allowed  to 
anybod3^  Davidson  v.  Mexican  Nat. 
etc.  R.  R.,  58  Fed.  Rep.  653  (1893). 
Where  a  promoter  agrees  to  pay  a 
certain  compensation  to  a  person  for 
services  to  be  performed  by  the  latter 
in  connection  with  a  reorganization, 
the  promoter  must  make  such  com- 
pensation, even  though  he  changes  his 
reorganization  agreement  and   carries 


out  the  reorganization  with  other  par- 
ties than  those  originally  contem- 
plated. Babbitt  v.  Gibbs,  150  N.  Y. 
281  (1896).  Where  a  reorganization 
agreement  contemplates  the  issue  of 
bonds  to  the  old  bondholders,  a  sub-  s/ 
sequent  resolution  that  nothing  but 
stock  be  given  to  the  old  bondholders 
will  not  be  specifically  enforced  by 
the  court.  Thayer  v.  Wathem,  17  Tex. 
Civ.  App.  382  (1897).  See  note  U 
p.  3481. 

*  United,  etc.  Co.  v.  Omaha,  etc.  Co., 
164  N.  Y.  41  (1900),  the  court  saying 
that  inasmuch  as  the  committee  had 
themselves  invited  the  bondholders  to 
come  into  the  agreement,  "it  should  be 
strictly  construed  as  against  the  com- 
mittee and  in  favor  of  the  cestuis  que 
trust."  Where  a  bondholder's  reor- 
ganization agreement  provided  that 
plans  should  be  formulated  and  should 
be  binding  on  all  the  bondholders  who 
signed  unless  a  majority  dissented 
within  thirty  days,  and  a  majority 
does  not  so  dissent,  a  single  bond- 
holder cannot  object.  Even  though 
the  agreement  provides  for  an  assess- 
ment for  a  certain  amount  for  legal 
and  other  e.xpenses  an  additional  as- 
sessment may  be  levied  to  preserve 
the  property.  A  provision  in  the 
agreement  that  bonds  of  a  new  cor- 
poration shall  be  issued  in  exchange 
for  bonds  of  the  old  and  that  the 
stock  shall  be  pooled  until  the  com- 
pany becomes  self-supporting  is  legal. 
Cowell  V.  City,  etc.  Co.,  130  Iowa,  671 
(1906).  Where  the  reorganization 
agreement  requires  the  committee  to 
formulate  and  submit  a  plan  of  re- 
organization on  certain  lines,  which 
plan  should  thereupon  become  oper- 
ative, unless  dissented  to  by  a  ma- 
jority of  the  depositing  bondholders, 
such  plan  is  not  binding  where  it  is 


3490 


CH.   LII.] 


REORGANIZATION. 


888. 


y 


have  no  power  to  modify  an  express  provision  of  the  reorganization 
agreement  unless  the  agreement  gives  such  power  to  the  committee.' 
Where  a  depositor  of  bonds  in  a  reorganization  authorizes  a  sale  within 
a  certain  time,  and  they  are  sold  after  that  time,  the  party  who  pur- 
chased with  notice  is  liable  for  the  value  of  the  bonds,  and  if  he  turned 
them  in  at  par  on  a  reorganization  sale  he  is  liable  for  their  par  value.- 

Where  the  reorganization  agreement  required  the  committee  to 
formulate  a  plan  and  notify  the  bondholders,  with  the  right  to  the  latter 
to  withdraw  their  bonds  if  they  were  dissatisfied,  but  the  committee 
proceeded  to  reorganize  without  formulating  such  plan,  and  used  the 
bonds  to  pay  for  the  property  on  the  foreclosure  sale,  a  bondholder 
may  complain,  but  he  cannot  hold  the  committee  liable  for  a  conver- 
sion of  the  bonds,  inasmuch  as  it  was  merely  a  breach  of  contract ; 
the  important  difference  being  that  for  breach  of  contract  the  plaintiff 
would  have  to  prove  that  he  was  damaged  by  the  change,  whereas  for 
conversion  he  would  be  entitled  to  the  entire  value  of  his  bonds.^ 

It  is  legal  for  the  reorganization  committee  to  be  self-appointed.^ 
But  the  reorganization  committee  are  practically  agents  or  trustees 
and  hence  are  under  a  fiduciary  relationship  towards  those  who  have 
deposited  their  securities.  Good  faith,  accordingly,  is  required  from 
them.^    Even    though    the    reorganization    committee  have  exceeded 


in  the  interest  of  the  committee  and 
certain  stockholders,  and  is  not  on  the 
basis  laid  dowTi  in  the  agreement, 
even  though  a  majority  of  the  deposit- 
ing bondholders  did  not  dissent  there- 
from. A  bondholder  may  hold  the 
committee  liable  for  the  value  of  his 
bonds  as  having  been  converted  by 
the  committee.  United  Waterworks 
Co.  V.  Stone,  127  Fed.  Rep.  587  (1904). 

1  Cox  V.  Stokes,  156  N.  Y.  491 
(1898). 

2  CoUins  V.  Smith,  158  Fed.  Rep. 
872  (1908). 

3  Industrial,  etc.  Co.  v.  Tod,  170  N.  Y. 
233  (1902),  rev'g  52  App.  Div.  195. 
A  minority  of  the  court,  while  agree- 
ing in  the  result,  held  that  there  was 
a  conversion,  but  that  the  measure  of 
damages  was  the  value  of  the  bonds 
as  fixed  by  the  price  paid  at  the  fore- 
closure sale,  and  not  their  value  prior 
to  the  sale,  the  sale  itself  not  being 
attacked,  and  no  further  actual  dam- 
age having  been  shown.  Where  a  re- 
organization agreement  expressly  pro- 
vides that  the  committee  shall  adopt 
a   plan   of   reorganization   and   notify 


the  bondholders  of  it,  so  that  they 
may  withdraw  if  they  wish,  but  the 
committee  complete  the  reorganiza- 
tion without  submitting  such  a  plan 
before  foreclosure  sale,  the  commit- 
tee are  liable  to  any  bondholder  who 
objects  thereto,  and  a  covenant  in 
the  agreement  that  the  trustees  shall 
construe  the  same  is  no  defense.  In 
a  bondholder's  suit,  the  measure  of 
damages  is  the  value  of  his  bonds 
on  the  day  of  the  violation  of  the 
agreement,  and  he  may  prove  such 
value,  where  they  have  no  market 
value,  by  proving  the  value  of  the 
property,  but  not  in  excess  of  the  par 
value  of  the  goods  and  interest.  The 
bondholder's  suit  may  be  at  law  for 
breach  of  contract.  Industrial,  etc.  v. 
Tod,  180  N.  Y.  215  (1904),  rev'g  93 
N.  Y.  App.  Div.  263. 

^  Cutter  I'.  Iowa  Water  Co.,  128  Fed. 
Rep.  505  (1904) ;  rev'd  on  another 
point  in  140  Fed.  Rep.  986. 

^  Where  the  reorganization  commit- 
tee purchase  bonds  at  a  price  less 
than  the  amount  finally  realized  on. 
the  bonds,  and  keep  the  profit,  they 
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their  powers  and  have  retained  possession  of  the  stock  of  the  reor- 
ganized company  longer  than  they  should,  yet  if  they  had  power  to 


are  liable  jointly  and  severally  for 
the  profit  to  the  parties  who  have 
participated  in  the  reorganization,  and 
the  fact  that  in  organizing  the  new 
company  they  stated  that  profits  made 
by  them  "from  interim  investments" 
were  excluded  is  not  a  sufficient  dis- 
closure of  their  secret  profit.  Gluck- 
stein  V.  Barnes,  [1900]  A.  C.  240.  A 
stockholder  who  with  the  creditors 
and  bondholders  of  a  company  de- 
posits his  securities  with  a  reorgan- 
ization committee,  under  a  plan  by 
which  they  are  to  form  a  new  cor- 
poration to  take  over  the  property, 
may  hold  them  liable  for  bad  faith, 
and  his  suit  may  be  in  behalf  of 
himself  and  other  depositors.  Ma- 
whinney  v.  Bliss,  117  N.  Y.  App.  Div. 
225  (1907);  aff'd,  189  N.  Y.  501. 
Where  a  plan  of  reorganization  pro- 
vides for  the  issue  of  bonds  and  such 
issue  is  made,  a  bona  fide  holder  of 
such  bonds  is  protected  against  the 
defense  that  the  parties  to  the  reor- 
ganization had  been  fraudulently  in- 
duced to  believe  that  no  bonds  would 
be  issued.  Big  Creek,  etc.  Co.  v. 
American,  etc.  Co.,  127  Fed.  Rep. 
625  (1904).  Where  a  reorganiza- 
tion has  been  completed,  and  a  vot- 
ing trust  established  and  a  release 
to  the  reorganization  committee  exe- 
cuted by  the  certificate-holders,  one 
of  the  certificate-holders  cannot  hold 
them  liable  in  damages  on  the  ground 
that  as  trustees  of  the  voting  trust 
they  controlled  the  board  of  directors 
and  had  mismanaged  the  new  corpo- 
ration, it  appearing  that  they  did  not 
constitute  a  majority  of  the  board 
of  directors  and  that  in  managing  the 
corporation  they  acted  as  stockholders 
and  directors,  and  not  as  a  reorgan- 
ization committee.  Lawrence  v.  Cur- 
tis, 191  Mass.  240  (1906).  In  a  suit 
by  a  depositor  under  a  reorganization 
agreement  for  an  accounting,  mis- 
management and  waste  being  charged, 
the  secretary  of  the  committee  may 
be  joined  as  a  party  defendant  and 
also  a  depositary  which  had  resigned 
and  been  succeeded  by  another  de- 
positary.     Mawhinney     v.     Bankers' 


Trust  Co.,  124  N.  Y.  App.  Div.  609 
(1908) ;  aff'd,  194  N.  Y.  590.  Trus- 
tees under  a  reorganization  who 
are  to  hold  a  majority  of  the  stock 
and  vote  the  same  for  five  years, 
unless  they  decide  to  distribute  the 
same  before  that  time,  are  not  pre- 
cluded from  selling  stock  owned 
by  themselves  individually,  and  the 
fact  that  they  sell  their  own  stock 
is  no  ground  for  compelling  a  dis- 
tribution of  the  remaining  stock. 
Haines  v.  Kinderhook,  etc.  Ry.,  33 
N.  Y.  App.  Div.  154  (1898).  In 
a  suit  by  a  bondholder  in  behalf  of 
himself  and  other  bondholders  against 
a  reorganization  committee  to  hold 
them  liable  for  breach  of  their  duty 
and  to  restrain  them  from  carrying 
out  a  plan  of  reorganization,  another 
bondholder  who  has  not  come  into  the 
suit  has  no  standing  in  court,  espe- 
cially where  he  did  not  deposit  his 
bonds  under  the  agreement.  Brown 
V.  Bache,  66  N.  Y.  App.  Div.  367 
(1901).  In  the  case  Browning  v. 
Kelly,  124  Ala.  645  (1899),  where  a 
party  received  bonds  on  his  agree- 
ment to  endeavor  to  reorganize  the 
railroad  company,  and  subsequently 
receiver's  certificates  were  necessarily 
issued  to  change  the  grade  and  im- 
prove the  road,  with  the  consent  of 
the  bondholders,  and  the  first-named 
party  was  obliged  to  fxirnish  the 
money  for  such  receiver's  certificates, 
and  upon  a  sale  of  the  property  he 
purchased  the  same  at  a  price  which 
paid  merely  the  receiver's  certificates, 
he  is  liable  on  the  contract  for  only 
the  value  in  excess  of  the  receiver's 
certificates,  it  being  shown  that  he 
filed  a  bill  in  equity  stating  that  he 
did  not  desire  to  purchase  the  prop- 
erty, and  offering,  not  to  purchase  if 
any  one  else  would  bid  the  amount 
of  the  receiver's  certificates.  Even 
though  certain  directors  are  a  building 
committee  and  sign  certificates  for  the 
issue  of  bonds  pm-porting  to  repay 
money  which  has  gone  into  construc- 
tion in  accordance  with  the  mortgage, 
and  it  turns  out  that  the  money  was 
misapplied,    they   are    not    personally 
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supply  defects  in  the  plan  and  the  bondholders  have  acquiesced  in 
their  action,  the\'  will  not  be  held  guilty  of  a  breach  of  trust. ^ 

Persons  who  have  contracted  with  the  committee,  without  knowl- 
edge of  the  fact  that  the  committee  are  acting  as  agents  only,  can 
undoubtedly  hold  the  committee  personally  liable  on  their  contracts.^ 
A  bondholders'  committee  who  buy  the  property  at  foreclosure  sale  are 
individually  responsible  for  the  purchase  price.^  Where  a  fund  is  set 
aside  to  pay  the  reorganization  committee  and  one  member  is  not  given 
his  fair  share,  he  may  file  a  bill  for  an  accounting."*  It  is  illegal  to  use 
a  portion  of  the  funds  realized  on  the  foreclosure  sale  to  pay  a  part  of 
the  expense  of  reorganization,  where  some  of  the  old  security-holders 
do  not  enter  into  the  reorganization.^ 


liable,  being  guilty  of  only  ordinary 
negligence,  but  if  one  of  them  knew 
the  facts  he  is  personally  liable.  Car- 
rington  v.  Basshor  Co.,  84  Atl.  Rep. 
746  (Md.  1912). 

1  Mills  V.  Potter,  189  Mass.  238 
(1905). 

-  Where  a  prospectus,  ofifering  for 
sale  trustee's  transferable  certificates, 
states  that  such  certificates  represent 
stock  deposited  with  the  trustee,  the 
stock  being  in  an  English  corporation, 
the  trustee  is  personally  liable  if  it 
turns  out  that  the  English  corpora- 
tion had  a  prior  lien  on  the  stock  to 
the  full  extent  of  its  value.  The  trus- 
tee was  bound  to  take  notice  of  the 
lien  created  by  the  by-laws  of  the 
English  corporation.  The  rule  of 
caveat  emptor  has  been  relaxed  so  as 
to  creat  an  implied  warrantj'  of  title 
on  the  part  of  the  seller.  Even 
though  the  trustee  acted  as  agent, 
yet,  the  principal  not  being  disclosed, 
the  trustee  is  liable.  McClure  v.  Cen- 
tral Trust  Co.,  165  N.  Y.  108  (1900). 
jVIanagers  of  a  syndicate  are  not 
personally  liable  on  their  contracts  as 
managers  if  the  syndicate  itself  is 
known,  because  an  agent  of  a  dis- 
closed principal  is  not  so  liable.  Jones 
V.  Gould,  123  N.  Y.  App.  Div.  230 
(1908)  ;  rev'd  on  another  ground  in 
200  N.  Y.  18.  Where  various  corpora- 
tions appoint  a  committee  to  carry  on 
litigation,  they  are  each  lialile  for  the 
attorneys'  fees,  the  attorneys  having  no 
knowledge  of  the  limitation  of  the 
power  of  the  committee  in  the  matter. 
Hanford  v.  Washington  L.  Ins.  Co.,  73 


Hun,  448  (1893) ;  aflf'd,  149  X.  Y.  614. 
As  to  whether  the  members  of  the  com- 
mittee are  liable  personallj^  compare 
the  liability  of  trustees  under  somewhat 
similar  circumstances  (see  §§  245, 
503c,  supra) ;  also  of  promoters  (see 
§  705,  supra)  ;  of  officers  of  unincorpo- 
rated associations  (see  §  508,  supra) ; 
and  of  persons  who  sign  their  names 
and  add  an  official  title  (see  §  724, 
supra).  Where  the  chairman  of  a  re- 
organization committee  agrees  in  WTit- 
ing,  signed  by  him  as  chairman,  that 
he  will  give  a  party  $5,000  in  bonds 
for  withdrawing  a  suit,  subject  to 
ratification  by  the  committee,  and  the 
committee  does  ratify  the  agreement 
and  delivers  the  bonds  to  the  chair- 
man for  that  purpose,  the  chairman 
is  indi\ndually  liable  for  not  deliver- 
ing the  bonds  to  the  party  entitled 
to  them.  Gerding  v.  Funk,  48  N.  Y. 
App.  Div.  603  (1900) ;  aff'd,  109  N.  Y. 
572.  The  attorney's  for  the  reorgan- 
ization committee  may  have  a  lien 
on  the  bonds  superior  to  that  of  a 
pledge  of  such  bonds  to  secure  a  loan 
obtained  by  the  committee.  Needles 
V.  Smith,  87  Fed.  Rep.  316  (1898). 
Where  the  bondholders  are  reconstruct- 
ing the  property  they  may  be  person- 
ally liable,  but  a  suit  against  them  must 
be  against  them  individually  and  not 
as  "bondholders."  Standard,  etc.  Co.  v. 
IMuncey.  33  Tex.  Civ.  App.  416  (1903). 
^  Middendorf  v.  Baltimore,  etc. 
Co.,  117  Md.  443  (1912). 

*  Christian  v.  Smith,  105  Fed.  Rep. 
466  (1900). 

*  Re  Canning,  etc.  Co.,  [1900]  1  Ch. 
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Where  trustee's  certificates  are  issued  to  the  bondholders  or  stock- 
holders in  exchange  for  their  securities,  the  certificate  is  considered 
the  same  as  the  stock  or  bonds/  except  that  it  is  not  negotiable.^  A 
certificate  entitling  a  person  to  a  stock  certificate  in  a  corporation  to 
be  organized,  and  reciting  that  such  stock  had  been  paid  for  by  notes, 
is  a  thing  of  value  and  not  a  mere  receipt,  and  hence  may  be  the  sub- 
ject of  an  action  of  trover.^  An  attachment  cannot  be  levied  on  such 
certificates  by  serving  process  on  the  trustee  only.^  A  certificate  issued 
by  the  reorganization  committee,  entitling  the  holder  to  withdraw  his 
bonds,  is  not  negotiable  although  transferable.  If  the  holder  subse- 
quently agrees  to  the  reorganization  plan,  doing  away  with  his  right 


708.  The  chairman  of  the  bond- 
holders' committee  cannot  claim  com- 
pensation for  his  services  out  of  the 
proceeds  of  the  foreclosure  sale.  He 
must  collect  from  the  bondholders 
whom  he  represented.  Trust  &  De- 
posit Co.  V.  Spartanburg,  etc.  Co.,  97 
Fed.  Rep.  409  (1899). 

1  Where  stock  is  deposited  with  a 
trustee  for  purposes  of  reorganization, 
and  transferable  certificates  are  is- 
sued therefor  by  the  trustee,  a  claim- 
ant of  stock  which  another  person 
has  deposited,  and  for  which  such 
other  person  has  the  trustee's  certifi- 
cate, cannot  compel  the  trustee  to  de- 
liver up  the  stock  until  the  trustee's 
certificate  is  returned,  even  though 
the  party  holding  it  is  a  party  de- 
fendant. Bean  v.  American  L.  &  T. 
Co.,  122  N.  Y.  622  (1890).  Where 
the  regular  certificates  of  stock  are  not 
yet  ready  for  issue  and  temporary 
receipts  are  issued,  the  purchase  of  the 
temporary  receipts  may  be  a  compli- 
ance by  a  broker  with  an  order  from 
his  customer  to  buy  the  stock.  Gund 
V.  Logan,  187  Fed.  Rep.  932  (1911). 
In  Cassagne  v.  Marvin,  143  N.  Y. 
292  (1894),  a  trustee's  certificate  rep- 
resenting an  interest  in  a  reorganized 
property  was  upheld  and  a  transfer  of 
the  certificate  enforced.  The  court 
held  also  that  a  trustee  issuing  certifi- 
cates to  represent  an  interest  in  a 
reorganized  property  has  no  lien  on  a 
certificate  for  costs  in  a  litigation 
over  it.  A  holder  of  a  temporary 
certificate  for  bonds  to  be  delivered 
when  engraved  may  maintain  a  suit 
as    though    the    bonds    had    actually 


been  delivered.  Jenkins  v.  John  Good, 
etc.  Co.,  56  N.  Y.  App.  Div.  573 
(1900) ;  aff'd,  168  N.  Y.  679.  Where 
upon  reorganization  the  committee 
issue  transferable  certificates  exchange- 
able into  stock  of  the  new  corporation 
when  it  is  formed,  the  new  corporation 
is  liable  for  allowing  an  exchange  by  a 
person  to  whom  a  trustee  has  illegally 
transferred  the  certificates  issued  to 
him.  Mobile,  etc.  Ry.  v.  Humphries, 
7  S.  Rep.  522  (Miss.  1890). 

2  Railroad  Co.  v.  Howard,  7  Wall. 
392  (1868).  Cf.  Goodwin  v.  Robarts, 
L.  R.  1  App.  Cas.  476  (1876) ;  Hub- 
bard ;;.  Manhattan  Trust  Co.,  87  Fed. 
Rep.  51  (1898). 

'  Reading,  etc.  Co.  v.  Harley,  186 
Fed  Rep.  673  (1911). 

*  Where  certificates  of  stock  and 
other  property  are  transferred  to  a 
trustee  who  issues  transferable  trus- 
tee's certificates  therefor,  of  the  par 
value  of  $5,000  each,  with  various  pro- 
visions for  the  sale  of  the  property 
and  a  distribution  of  the  proceeds,  or 
for  the  transfer  to  a  corporation  and 
a  distribution  of  the  stock,  the  legal 
title  is  thereby  conveyed,  and  hence, 
the  holders  of  the  certificates  having 
only  an  equitable  interest  in  the  prop- 
erty, an  attachment  cannot  be  levied 
on  such  trustee's  certificates,  under 
the  New  York  statute,  by  serving  the 
process  on  the  trustee,  no  service 
having  been  made  upon  the  holder 
of  the  certificates.  Montgomery  v. 
McDermott,  103  Fed.  Rep.  801  (1900). 
This  same  transaction  was  also  in- 
volved in  Montgomerv  v.  Boyd,  60 
N.  Y.  App.  Div.  133  (1901). 
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to  withdraw  his  bonds,  a  purchaser  of  the  certificate  cannot  withdraw 
the  bonds. ^  A  certificate  entithng  a  person  named  to  bonds  may  be 
assigned,  even  though  l)y  its  terms  it  can  be  assigned  only  with  the  as- 
sent of  the  corporation  issuing  the  same.'  The  court  may  allow  antag- 
onistic reorganization  committees  to  intervene  in  the  suit  and  become 
parties.^  Where  the  reorganization  agreement  provides  that,  in  case 
any  change  is  made  in  its  provisions,  any  party  may  withdraw  upon 
paying  his  proportion  of  the  expense  up  to  that  time,  a  bondholder 
who  had  deposited  his  bond  may  bring  suit  to  withdraw  the  same  upon 
a  change  in  the  conditions,  and  may  have  an  injunction  pendente 
lite}  Delay  may  bar  the  complaint  of  a  party  who  did  not  receive 
such  securities  as  he  bargained  for.'^     A  suit  by  one  signer  of  a  reorgani- 


1  Mercantile,  etc.  Co.  v.  Low,  87 
Fed.  Rep.  241  (1898).  Cf.  §  622/, 
swpra. 

2  Hubbard  v.  Manhattan  Trust  Co., 
87  Fed.  Rep.  51  (1898). 

3  Farmers'  L.  &  T.  Co.  v.  Cape  Fear, 
etc.  Ry.,  71  Fed.  Rep.  38  (1895). 

*  Kennedy  v.  Kennedy,  70  Hun,  257 
(1893).  Where  bonds  and  stocks  of 
various  railroads  are  deposited  for 
purposes  of  reorganization,  and  the 
reorganization  fails,  and  parties  en- 
titled to  a  part  of  the  securities  so 
deposited  bring  suit  and  cause  a  sale 
of  the  securities  to  be  made  to  pay 
the  expenses,  and  bring  about  a  dis- 
tribution of  the  surplus,  another 
party  entitled  to  another  part  of  the 
securities  cannot  maintain  an  action 
for  such  distribution  unless  all  par- 
ties are  brought  in.  Carman  v.  Farm- 
ers' L.  &  T.  Co.,  70  Hun,  283  (1893). 

^  Peninsular  Iron  Co.  v.  Eells,  68 
Fed.  Rep.  24  (1895).  Bondholders 
who  have  taken  part  in  a  reorganiza- 
tion plan  by  which  a  new  first  mort- 
gage has  been  issued  to  pay  certain 
floating  debts  of  the  old  company  can- 
not, after  the  new  company  becomes 
insolvent,  have  the  transaction  sot 
aside  on  the  ground  that  the  new  first- 
mortgage  bonds  were  insufficient  to 
pay  the  old  debts  or  could  not  be 
used  for  that  purpose,  there  being  no 
fraud  or  concealment  involved.  Co- 
lumbus, etc.  R.  R.,  Appeals,  109  Fed. 
Rep.  177  (1901).  A  contract  between 
the  owner  of  property  and  a  promoter 
by  which  the  former  agrees  to  sell 
his  property   to  a  corporation   to   be 


formed  by  the  latter,  with  a  specified 
capital  stock,  cannot,  a  year  after  the 
transaction  has  been  carried  out,  be 
made  the  basis  of  a  suit  in  equity  to 
compel  the  promoter  to  cancel  excess- 
ive stock  which  was  issued  to  the 
promoter,  there  being  no  allegation 
that  the  promoter  still  had  the  stock. 
The  remedy  of  the  vendor  is  at  law. 
Even  though  several  vendors  to  the 
corporation  had  a  similar  claim,  yet 
one  of  them  cannot  file  such  a  bill 
in  equity  in  behalf  of  himself  and 
others.  Brehm  v.  Sperry,  92  Md.  378 
(1901).  Even  though  on  the  consoli- 
dation of  several  railroads  provision 
is  made  for  issuing  consolidated  bonds 
to  take  up  existing  bonds  of  the  con- 
stitutent  companies,  yet  after  seven 
years'  delay  a  holder  of  the  latter 
bonds  cannot  compel  the  consolidated 
company  to  make  the  exchange,  there 
being  no  definite  contract  on  the  part 
of  the  consolidated  companj'  so  to  do, 
and  there  being  a  provision  as  to  the 
consolidated  bonds  in  case  the  bond- 
holders in  the  constituent  companies 
refused  or  neglected  to  exchange. 
Mott  V.  N.  Y.  etc.  Co.,  29  N.  Y.  Misc. 
Rep.  39  (1899)  ;  aff'd,  52  App.  Div. 
023.  Even  though  the  plan  of  re- 
organization which  a  committee  for- 
mulate, under  their  power  in  the  reor- 
ganization agreement  to  formulate  a 
plan,  provides  that  the  securities  shall 
be  sold  to  a  syndicate  and  that  the 
stock  shall  be  placed  in  the  hands 
of  trustees  to  be  voted  by  them  under 
what  is  known  as  "voting  trust," 
and  the  old  stockholders  are  allowed. 
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zation  agreement  to  enforce  it  prevents  laches  being  charged  against 
other  signers  who  do  not  commence  suit  until  a  long  time  subsequently.^ 
Where  the  mortgage  prescribes  that  the  trustee  shall  take  possession 
and  operate  or  sell  the  road  upon  default,  and  as  a  matter  of  fact  pos- 
session is  taken  by  a  reorganization  committee,  which  hold  practically 
all  the  bonds  and  stock,  and  a  friendly  foreclosure  is  had  and  a  reor- 
ganization carried  out,  expenses  incurred  by  the  committee  in  oper- 
ating the  road  must  be  paid  prior  to  the  mortgage,  the  foreclosure  de- 
cree having  a  provision  that  debts  prior  in  equity  to  the  mortgage  and 
entitled  to  payment  from  the  corpus  shall  be  paid  by  the  purchasers  .^ 
A  reorganization  committee  may,  after  their  work  is  completed,  main- 
tain a  bill  in  equity  to  have  their  accounts  allowed  and  the  securities 
distributed  and  their  compensation  fixed  and  a  discharge  from  the  trust 
decreed.^  The  bondholders  are  liable  to  the  trustee  for  his  compensa- 
tion and  disbursements,  even  though  the  trust  agreement  does  not  so 
provide.^ 

§  889.  Reorganization  in  accordance  with  and  under  a  statute  — 
English  reorganizations.  —  As  will  be  shown  hereafter,  a  new  rail- 
road corporation  which  purchases  directly  or  indirectly  the  railroad 
and  property  of  an  insolvent  railroad  company  at  a  foreclosure  sale 
does  not  purchase  and  succeed  to  the  various  special  powers  and  privi- 
leges of  the  old  corporation.^  The  only  things  that  pass  by  the  sale  are 
the  railroad,  property,  and  right  to  operate  the  railroad.  But  it  often 
■happens  that  valuable  powers  and  privileges  exist  under  the  old  charter 


to  participate  only  by  turning  in 
their  stock  and  buying  the  new  stock 
from  such  syndicate  upon  paying  a 
certain  sum,  nevertheless  a  stock- 
holder who  signed  the  original  reor- 
ganization agreement  and  who  has 
not  withdrawn  his  stock  within  the 
twenty  days  fixed  by  the  agreement 
for  withdrawal,  if  dissatisfied  with 
the  plan,  and  who  has  not  exer- 
cised his  right  to  purchase  the  new 
stock,  cannot  by  a  bill  in  equity  cause 
the  above  two  provisions  to  be  de- 
clared illegal,  especially  where  the 
original  agreement  gives  such  stock- 
holder no  right  to  participate  in  the 
benefits  of  the  reorganization,  but 
gives  him  only  such  rights  -as  the 
plan  may  confer.  Miller  r.  Dodge,  28 
N.  Y.  Misc.  Rep.  640  (1899). 

iCox  V.  Stokes,  156  N.  Y.  491 
(1898).  Cf.  §  163  and  ch.  XLIV, 
supra.     See  204  Fed.  Rep.  779. 

2  Queen  Anne's,  etc.  Co.  v.   Queen 


Anne's  R.  R.,  148  Fed.  Rep.  41  (1906) ; 
aff'd,  162  Fed.  Rep.  828.  Where 
practically  all  of  the  bondholders  and 
stockholders  have  their  committee 
take  possession  of  the  road  and  operate 
it,  and  then  reorganize  by  a  friendly 
foreclosure,  the  operating  expense, 
while  such  committee  are  in  charge, 
has  priority  over  the  mortgage  debt 
and  must  be  paid  by  the  new  corpora- 
tion, especially  where  the  original 
mortgage  provided  for  the  trustee's 
taking  possession  and  operating  the 
road  on  the  request  of  the  bondholders 
and  the  trustee  would  have  had  to 
pay  such  operating  expense.  Scott 
V.  Queen  Anne's  R.  R.,  162  Fed.  Rep. 
828  (1908). 

3  Mills  V.  Potter,  189  Mass.  238 
(1905.) 

^  Louisville  &  N.  R.  R.  v.  Schmidt, 
128  Ky.  229  (1908). 

5  See  §    897,  infra. 
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and  that  the  new  corporation  desires  to  succeed  to  them  also  Hence 
many  of  the  states  have  passed  statutes  conferring  on  the  reorganized 
company  all  the  powers  and  privileges  of  tlie  old  company.  These 
statutes  also  often  provide  that  such  of  the  bondholders  and  stockholders 
as  apply  to  give  up  their  holdings  in  the  old  company  and  take  in  place 
thereof  holdings  in  the  reorganized  company  shall  be  allowed  so  to  do. 
Generally  the  statute  prescribes  the  procedure  to  be  followed  in  allow- 
ing the  stockliolders  of  the  old  corporation  to  become  members  of  the 
new  corporation.  Where  such  a  procedure  is  prescribed,  and  a  news- 
paper advertisement  is  made  as  required  by  statute,  limiting  the  time 
within  which  the  old  stockholder  must  apply  for  admission  into  the  new 
corporation,  a  stockliolder  of  the  old  corporation  who  fails  to  apply 
within  the  prescribed  time  is  barred  of  all  right  to  come  into  the  new 
corporation,  and  a  court  of  equity  cannot  give  him  any  relief.^  Even 
though  a  reorganization  under  a  statute  which  releases  the  stockholders 
from  a  part  of  their  liability  may  be  of  doubtful  legality,  yet  creditors 
who  accept  the  benefits  thereof  cannot  afterwards  complain. ^ 


iVatable  v.  New  York,  etc.  R.  R.,    2S.5  (1879).     Even  though  a  eorpora- 


96  N.  Y.  49  (1884),  the  court  saying: 
"It  would  lead  to  intolerable  incon- 
venience, confusion,  and  difficulty  if 
the  stockholders  of  the  old  company 
could  in  such  a  case  take  their  own 
time  to  assent  to  the  plan  of  reorgan- 
ization, and  to  assert  their  right  to 
become  members  of  the  new  company 
upon  such  facts  as  they  would  be  able 
to  establish  in  a  court  of  equity." 
Reversing  11  Abb.  N.  Cas.  1.33.  Con- 
cerning the  New  York  statutes  on  re- 
organization, see  also  Pratt  v.  Mun- 
son,  84  N.  Y.  582  (1881).  For  various 
statutes  relative  to  reorganizations, 
see  Jones,  Corp.  Bonds,  etc.,  §  698. 
A  bondholder  who  participates  in  a 
reorganization  under  the  JSIaine  stat- 
utes may  enjoin  an  excessive  issue  of 
the  reorganization  securities  to  an- 
other bondholder.  Lincoln  Nat.  Bank 
V.  Portland,  82  Me.  99  (1889).  Where 
reorganization  is  under  a  statute 
whereby  mortgages  of  the  reorganized 
company  are  to  be  subordinate  to  all 
subsequent  judgments  of  a  certain 
class,  such  a  judgment  has  no  preced- 
ence if  the  reorganized  company's 
mortgage  has  been  foreclosed  and  sale 
made  before  such  judgment.  Reor- 
ganization need  not  be  under  the 
statute.     Jeffrey  v.  JMoran,   101  U.  S. 


tionis  put  into  a  receiver's  hands,  under 
a  statute  relative  to  insolvent  corpo- 
rations, and  notice  for  the  presentation 
of  claims  is  given,  and,  in  accordance 
with  the  statute,  all  claims  not  pre- 
sented Avithin  four  months  are  barred 
and  the  property  is  then  sold,  yet  a 
non-resident  creditor  who  had  no  actual 
notice  may  attack  the  proceedings  on 
the  ground  that  they  were  fraudulent 
and  for  the  purpose  of  reorganizing 
the  company  in  fraud  of  creditors. 
Dobson  V.  Peck  Bros.  &  Co.,  103  Fed. 
Rep.  904  (1900).  Under  the  New  York 
statute  the  bondholders  purchasing  a 
railroad  on  foreclosure,  may  reorganize 
and  issue  as  many  securities  as  the 
original  company  had,  and  the  Public 
Service  Commission  cannot  prevent 
it.  People  V.  Public  Service  Com- 
mission, 203  N.  Y.  299  (1911). 

-  Hunt  I'.  Roosen,  87  Minn.  68 
(1902).  Where  a  reorganization  is  had 
under  a  statute  without  foreclosure 
and  some  of  the  old  stockholders  do 
not  take  part  and  the  reorganized 
company  becomes  insolvent,  th*^  stat- 
utory liability  of  the  old  stocldiolders 
continues  only  after  the  liabilitj'^  of 
the  new  stocldiolders  is  e.xhausted. 
Willius  V.  Mann,  91  ISIinn.  494  (1904). 
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In  England  there  is  no  such  thing  as  the  foreclosure  of  a  railroad 
mortgage.  By  act  of  parliament,  however,  reorganizations  are  ef- 
fected by  the  decree  of  a  court  approving  of  such  a  plan  of  reorgani- 
zation as  a  specified  proportion  of  the  security-holders  may  formu- 
late.^ A  plan  of  reorganization  is  submitted  to  the  court  upon  the 
application  of  a  certain  part  of  the  interested  persons,  and  if  the  court 
approves  of  the  plan  it  is  binding  upon  all  stockliolders  and  creditors. 
This  is  a  statutory  reorganization  pure  and  simple.  It  is  simple,  effec- 
tive, and  in  the  end  is  substantially  the  same  as  American  reorganiza- 
tions, except  that  the  latter  involve  prolonged  litigation,  expense,  and 
loss,  disproportionate  to  the  results  effected.-  The  English  decisions 
on  the  statutes  for  reorganizations  are  instructive  and  are  given  in  the 
notes  below  .^ 


*  Concerning  this  subject  see  the 
Act  of  Parliament,  30  &  31  Vict. 
(1867)  127,  §§  6-20  ;  also  Re  Cambrian 
Rys.,  L.  R.  3  Ch.  278  (1868) ;  Munns 
V.  Isle  of  Wight  Ry.,  L.  R.  8  Eq.  653 
(1869);  Re  Bristol,  etc.  Ry.,  L.  R. 
6  Eq.  448  (1868) ;  London,  etc.  Assoc. 
V.  Wrexham,  etc.  Ry.,  L.  R.  18  Eq. 
566  (1874) ;  Re  Devon,  etc.  Ry.,  L.  R. 
6  Eq.  610  (1868) ;  Re  Devon,  etc.  Ry., 
L.  R.  6  Eq.  615  (1868);  Stevens  v. 
Mid-Hants  Ry.,  L.  R.  8  Ch.  1064 
(1873).  Similar  acts  exist  in  Canada. 
See  Jones  v.  Canada,  etc.  Ry.,  46 
U.  C.  Q.  B.  250  (1881) ;  Canada  Ry.  v. 
Gebhard,  109  U.  S.  527  (1883). 

'  See  also  §  833,  supra. 

^  Under  the  English  statute  a  re- 
organization is  legal  if  there  is  no  bad 
faith  or  fraud,  even  though  the  entire 
property  is  sold  on  a  cash  basis  to  a 
new  corporation  controlled  by  a  major- 
ity. Castello  V.  London,  etc.  Co.  Ltd., 
107  L.  T.  Rep.  575  (1912).  Recon- 
struction of  a  company  means  carry- 
ing on  substantially  the  same  business 
by  substantially  the  same  persons 
"without  all  the  assets  and  liabilities 
necessarily  passing  to  the  new  com- 
pany. Amalgamation  means  the  blend- 
ing of  two  concerns  into  one,  either 
by  transferring  both  to  a  new  com- 
pany or  transferring  one  to  the  other. 
Re  South  African,  etc.  Co.,  [1904] 
2  Ch.  268.  A  reorganization  was 
confirmed  by  the  court  under  the 
English  statute  in  the  case  Re  Tea 
Corporation,  Ltd.,  [1904]  1  Ch.  12, 
even     though     by     such     reorganiza- 


tion the  common  shareholders  got 
nothing  except  the  right  to  take  new 
stock  by  pajing  ten  shillings  on  the 
pound.  A  reorganization  by  a  trans- 
fer of  all  the  assets  to  a  new  company 
on  the  approval  of  the  court  is  al- 
lowed by  statute  in  England,  and  a 
dissenting  stockholder  carmot  prevent 
it.  NichoU  V.  Eberhardt  Co.,  61  L.  T. 
Rep.  489  (1889) ;  Re  Callao  Bis.  Co., 
L.  R.  42  Ch.  D.  169  (1889) ;  Re  Lon- 
don Chartered  Bank,  [1893]  3  Ch.  540. 
A  provision  in  an  English  debenture 
that  a  majority  of  the  holders  of  de- 
bentures might  "sanction  any  modifi- 
cation or  compromise  of  the  rights  of 
the  debenture-holders  against  the  com- 
pany or  against  the  property"  is 
vaUd,  and  such  a  compromise  is  bind- 
ing on  the  minority.  Sneath  v.  Valley 
Gold,  [1893]  1  Ch.  477.  In  England 
a  reorganization  by  sale  to  a  new  cor- 
poration is  called  a  "reconstruction." 
Simpson  v.  Palace  Theater,  69  L.  T. 
Rep.  70  (1893).  In  Re  EngUsh,  etc. 
Chartered  Bank  [1893]  3  Ch.  385,  the 
court  allowed  foreign  creditors  to  vote 
abroad  by  proxy  deposited  abroad,  and 
to  telegraph  such  vote  to  the  home 
meeting  on  a  scheme  of  reorganiza- 
tion. The  court  also  held  that  a  proxy 
need  not  state  the  day  of  meeting. 
Under  the  English  statutes  authoriz- 
ing the  holders  of  the  securities  to 
reorganize  Or  modify  the  original  plan, 
proWded  the  court  approves  the  same, 
the  plan  may  be  extended,  the  court 
ordering  that  dissenting  security- 
holders be  paid  in  cash  their  propor- 
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A  charter  under  the  English  statutes  cannot  provide  that  the  assets 
may  be  sold  for  partly  paid  up  stock  in  another  company  which  the  old 
stockholders  must  accept  or  take  such  compensation  as  the  plan  of 
reorganization  provides.^  A  federal  court  has  held  that  an  American 
stockholder  in  an  English  corporation  is  liable  to  assessments  upon  his 
stock  where  such  assessment  has  been  levied  in  accordance  with  the 
English  statutes,  even  though  the  stock  originally  was   fully  paid.' 


tion  of  the  assets  as  they  then  exist. 
Foreign,  etc.  Ti^st  Co.  v.  Sloper, 
[1894]  3  Ch.  716,  rev'g  [1893]  2  Ch. 
96.  Where  by  the  mortgage  a  ma- 
jority of  the  debenture-holders  vaay 
bind  all  by  a  vote  to  modify  or  com- 
promise, the  m.ajority  may  compel  all 
to  turn  in  their  debentures  to  a  re- 
organized company'  and  take  stock 
therefor.  Mercantile  Inv.  Co.  v.  River 
Plate,  etc.  Co.,  [1894]  1  Ch.  578.  A 
person  having  the  right  to  take  part 
in  a  reorganization  and  not  doing  so, 
but  objecting  thereto,  cannot  long  sub- 
sequently, after  the  stock  has  risen, 
bring  suit  to  be  allowed  to  take  stock, 
under  the  EngUsh  act.  Weston  v. 
New  Guston,  etc.  Co.,  60  L.  T.  Rep. 
805  (1889);  aff'd,  62  L.  T.  Rep.  275 
(1889) ;  aflf'd,  H.  of  L.,  64  L.  T.  Rep. 
815  (1891).  Reorganization  may  be 
compelled  in  England  on  a  certain 
vote  and  w-ith  the  approval  of  the 
court,  and  even  the  secured  creditors 
may  be  compelled  to  take  stock  in  pay- 
ment. Re  Empire  Min.  Co.,  L.  R.  44 
Ch.  D.  402  (1890).  For  an  instance 
and  full  discussion  of  a  plan  of  re- 
organization opposed  by  unsecured 
creditors,  but  approved  by  the  court, 
see  Re  East,  etc.  Dock  Co.,  L.  R.  44 
Ch.  D.  38  (1890).  Where  a  plan  of 
voluntary  reorganization  is  adopted 
and  carried  out,  a  party  who  refuses 
to  go  into  it  cannot  claim  that  cred- 
itors prior  to  him  have  lost  such 
priority  by  reason  of  their  accepting 
subordinate  securities  under  the  re- 
organization scheme.  He  cannot  take 
advantage  of  that  fact.  Stevens  v. 
jMid-Hants  Ry.,  L.  R.  8  Ch.  1064 
(1873).  Where,  upon  a  voluntary  dis- 
solution of  a  corporation,  a  reorgan- 
ization scheme  is  carried  out  bj^  which 
the  property  is  turned  over  to  a  new 
company  for  its  shares,  and  a  reason- 
able  time   is   fixed   ^\^thin   which    the 


old  stockholders  must  exercise  their 
option  to  take  stock  or  have  it  sold 
by  the  liquidator,  a  stockholder  can- 
not exercise  his  option  after  that 
time,  although  he  was  ignorant  of  the 
whole  matter,  nor  can  he  have  the 
scheme  set  aside.  Postiethwaite  v. 
Port  Philhp,  etc.  Co.,  L.  R.  43  Ch.  D. 
452  (1889);  Weston  v.  New  Guston 
Co.,  62  L.  T.  Rep.  275  (1889) ;  aff'd, 
H.  of  L.,  64  L.  T.  Rep.  815  (1891). 
As  to  the  rights  of  creditors,  see  also 
Re  Cambrian  Ry.,  L.  R.,  3  Ch.  278 
(1868) ;  Re  Devon,  etc.  Ry.,  L.  R.  6 
Eq.  610  (1868) ;  London,  etc.  Assoc,  v. 
Wre-xham,  etc.  Ry.,  L.  R.  18  Eq.  566 
(1874).  Concerning  the  provision  in 
the  English  statutes  for  buying  out 
dissenting  stockholders  by  pacing  an 
amount  fixed  by  arbitrators,  see  Re 
Mysore,  etc.  Co.,  L.  R.,  42  Ch.  D.  5.35 
(1889).  For  a  ease  of  a  complicated 
reorganization  under  the  English 
statutes,  see  Re  Neath,  etc.  Ry., 
[1892]  1  Ch.  349.  In  Re  Alabama,  etc. 
Ry..  [1891]  1  Ch.  213.  a  reorganization 
scheme  was  approved  by  the  court  and 
became  effective,  although  it  deprived 
former  debenture-holders  of  their  secur- 
ity. The  property  of  the  company  con- 
sisted of  stock  in  American  railroad 
companies,  the  purpose  being  to  acquire 
the  control  of  the  American  companies. 
The  scheme  of  reorganization  is  given  in 
the  report.  The  approval  of  the  court 
was  in  accordance  'nith  the  statute. 

'  Bi  good  r.  Henderson's  etc.  E-^tates, 
Ltd..  [190S]  1  Ch.  743,  the  court  saying 
that  ''any  di%Tdon  which  compels  a 
member  to  find  further  money  or  to 
forfeit  his  monev  is  bad."  (/.  108  L. 
T.  Rep.  709. 

-  Giesen  v.  London,  etc.  Mort.  Co., 
102  Fed.  Rep.  584  (1900).  An  Eng- 
lish corporation  may  be  reorganized 
in  accordance  with  the  English  stat- 
utes, and  American  stockholders  there- 
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But  the  New  York  courts  refused  to  hold  a  New  York  stockliolder  in 
an  Enghsh  corporation  Hable  for  his  unpaid  subscription,  where,  under 
a  plan  of  reorganization,  sanctioned  by  the  English  courts,  in  accord- 
ance with  English  law,  a  portion  of  the  amount  collected  is  to  go  to  the 
reorganized  company,  while  other  stockholders  were  not  required  to 
pay  their  subscriptions,  if  they  took  part  in  the  reorganized  company 
and  paid  a  small  sum,  especially  where,  if  all  the  stockliolders  had  paid 
in  full,  the  amount  would  have  been  more  than  necessary  to  pay  the 
debts.  The  court  also  held  that  an  American  stockholder  in  an  English 
corporation  is  not  estopped  from  complaining  of  an  unfair,  illegal  scheme 
of  reorganization,  merely  because  he  did  not  oppose  it  before  it  was 
sanctioned  by  the  English  courts  in  accordance  with  the  English  stat- 
ute, where  it  is  shown  that  he  did  not  know  anything  about  it,  and  that 
a  reorganization  of  an  English  company  sanctioned  by  the  English 
courts  is  not  personally  binding  on  a  New  York  stockholder,  except  as 
he  has  property  or  is  in  England.^ 

In  Canada  special  statutes  sometimes  provide  that  upon  corpo- 
rate insolvency  a  certain  proportion  of  the  security-holders  may  agree 
upon  a  plan  subject  to  the  approval  of  the  court,  whereby  the  interests 
of  all  the  security-holders  may  be  arbitrarily  reduced  in  value.  This 
is  legal  and  binds  all  parties. ^  Even  in  the  United  States  if  a  legis- 
lature authorizes  a  reorganization  without  foreclosure,  and  the  bond- 
holders are  given  a  certain  time  to  consent,  those  who  do  not  act  within 
that  time  are  held  to  have  assented.^  After  a  strict  foreclosure  the 
legislature  may  authorize  the  trustee  to  convey  the  property  to  a  new 
corporation  on  certain  terms.  All  the  bondholders  and  stockholders 
are  bound."* 

§  890.  Status  of  a  purchaser  of  the  property  at  foreclosure  sale  — 
He  takes  the  property  free  from  claims  of  unsecured  creditors  and 
the  contracts  and  liabilities  of  the  old  company — His  duty  as  to 
completing  and  operating  the  road  —  He  may  operate  the  road  hut 
does  not  succeed  to  the  corporate  existence  —  Exemptions  from  taxa- 

in  cannot  object.  Even  tliougli  a  no-  ^  Canada  Southern  RJ^  v.  Gebhard, 
tiee  of  a  meeting  of  the  stockholders  109  U.  S.  527  (1883). 
in  an  English  corporation  is  so  short  ^  Gilflllan  v.  Union  Canal  Co.,  109 
as  not  to  reach  American  stockhold-  U.  S.  401  (1883).  The  legislature  may 
ers  in  time  for  the  meeting,  yet  if  by  statute  allow  stockholders  to  vote 
such  notice  was  in  accordance  with  on  a  plan  to  relieve  the  corporation 
the  English  law  and  was  not  in  viola-  from  its  embarrassments,  and  may 
tion  of  the  charter  or  by-laws,  it  is  prescribe  that  votes  not  cast  within 
legal.  Republican,  etc.  Mines  v.  three  months  shall  be  counted  in  the 
Brown,  58  Fed.  Rep.  644  (1893),  rev'g  afBrmative.  Union  Canal  Co.  v.  Gil- 
Brown  V.  Republican,  etc.  Mines,  55  fillan,  93  Pa.  St.  95  (1880). 
Fed.  Rep.  7.  *  Gates  v.  Boston,  etc.  R.  R.,  53 
1  Bank  of  China  ;;.  Morse,  168  N.  Y.  Conn.  333  (1885) ;  Middleton  v.  Bos- 
458  (1901).  ton,  etc.  R.  R.,  53   Conn.  351  (1885). 
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tio7i  —  The  purchaser  takes  with  notice  of  certain  claims.  —  The 
foreclosure  cuts  off  the  rights  of  the  unsecured  creditors  as  well  as 
the  stockliolders  of  the  old  company.  Junior  liens  are  also  cut  off. 
The  purchaser  takes  the  property  free  and  clear  of  all  claims  and  debts 
excepting  liens,  subject  to  which  he  buys.^  He  is  not  liable  for  the 
debts  of  the  old  company,  unless  he  purchases  expressly  subject  to  those 
debts.^    The  decree  of  foreclosure  may  leave  the  purchaser  at   fore- 


1  See  §§  860  and  673,  supra.  The 
agreement  of  a  corporation  to  give  an 
emplo3^ee  §1,000  of  stock  each  year  for 
his  services  is  not  binding  on  a  subse- 
quent corporation  which  purchases  the 
assets  of  the  former  at  foreclosure  sale. 
Aldridge  v.  Fore  River,  etc.  Co.,  201 
Mass.  131  (1909).  A  purchaser  at 
foreclosure  sale  is  under  no  obligation 
to  allow  the  stockholders  or  bond- 
holders to  take  part  in  his  purchase. 
Their  interest  in  the  property  itself  is 
eliminated  by  the  sale.  Sullivan  v. 
Applebaum,  164  Mich.  432  (1911). 

2  See  §  673,  supra.  A  railroad  cor- 
poration purchasing  propertj'  of  an- 
other raih'oad  corporation  at  foreclos- 
ure sale  is  not  liable  for  the  debts  of 
the  latter.  Hoard  v.  Chesapeake,  etc. 
Ry.,  123  U.  S.  222  (18S7).  A  com- 
pany purchasing  a  property  on  fore- 
closure is  not  liable  on  a  judgment 
against  the  receiver.  Brockert  v. 
Iowa  Cent.  Ry.,  93  Iowa,  132  (1894). 
A  reorganized  company  after  foreclos- 
ure was  held  not  to  have  assumed 
the  old  bonds  in  Fernschild  v.  Yueng- 
ling  Brewing  Co.,  15  N.  Y.  App.  Div. 
29  (1897).  A  reorganized  company 
that  purchases  the  property  at  fore- 
closure sale  and  assumes  all  the  old 
debts  excepting  the  mortgage  bonds 
cannot  be  held  liable  bj'  one  of  the 
old  bondholders  as  having  assumed 
the  payment  of  his  bond.  Fernschild 
V.  Yuengling,  etc.  Co.,  154  N.  Y.  667 
(1898).  A  tax  on  the  capital  stock 
is  a  ta.x  on  personalty,  and  is  cut  off 
by  a  foreclosure  of  a  mortgage  exe- 
cuted and  recorded  before  the  tax 
was  levied.  The  purchaser  at  the  fore- 
clostine  sale  takes  the  property  free 
from  such  tax.  Cooper  v.  Corbin,  105 
111.  224  (1883).  Cf.  Osterberg  i-. 
Union  T.  Co.,  93  U.  S.  424  (1876). 
The  pxirchasers  at  foreclosure  sale 
take  subject  to  a  debt  created  by  order 


of  the  court  for  the  purpose  of  pur- 
chasing rolling-stock ;  the  rolling-stock 
being  part  of  the  property  sold  at  the 
foreclosure  sale.  "The  court  was  not 
divested  of  its  power  and  dut\'  of  man- 
aging the  property  by  reason  of  a 
sale  which  the  purchasers  delayed  or 
neglected  for  manj'  j'ears  to  com- 
plete." The  debt  created  for  roUing- 
stock  -ft-ill  be  paid  out  of  the  proceeds 
of  the  sale,  unless  bonds  are  turned 
in  in  payment ;  in  the  latter  case  the 
purchasers  must  pay  such  debt.  Vilas 
V.  Page,  106  N.  Y.  439  (1887).  As 
to  such  debts  see  §§  873-875,  supra. 
Where  in  the  decree  of  sale  to  a 
reorganized  companj^  it  is  expressly 
provided  that  the  old  debts  are  not 
cut  off,  the  new  company  is  liable 
for  breach  of  warranty  of  title  by  the 
old  eompanj'.  \Yood  v.  Dubuque,  etc. 
R.  R.,  28  Fed.  Rep.  910  (1886).  Un- 
secured creditors  v.-ho  are  given  an 
opportunity  to  come  into  the  reorgan- 
ization, but  do  not  do  so,  are  cut  oflf 
entirely  by  the  foreclosure.  Hancock 
V.  Toledo,  etc.  R.  R.,  11  Biss.  148 
(1882) ;  s.  c,  9  Fed.  Rep.  738.  A  pur- 
chaser at  foreclosure  sale  is  not  liable 
for  the  debts  of  the  mortgagor.  Lin- 
coln Tp.  V.  Kansas  City,  etc.  R.  R., 
77  Xeb.  79  (1906).  Where  corporate 
property  is  sold  on  foreclosure  and  a 
new  corporation  is  organized,  which 
then  purchases  the  property,  the  latter 
is  not  liable  for  the  debts  of  the  old 
corporation,  even  though  it  has  the 
same  members.  Allen  v.  North  Des 
Moines  Church,  127  Iowa,  96  (1905). 
Where  debts  against  one  corporation 
are  transferred  to  a  new  corporation 
for  stock  of  the  latter,  such  debts  con- 
tinue against  the  former.  McEwen  r. 
Harriman,  etc.  Co.,  138  Fed.  Rep.  797 
(1905).  The  purchaser  at  the  fore- 
closure sale  is  not  liable  for  the  debts 
or  obligations  of  the  company  which 
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\    closure  sale  liable  for  part  or  all  of  the  debts  which  are  prior  to  the  mort- 
'    gage  ^  or  for  receiver's  certificates  or  debts.^     Although  the  purchaser 


has  been  foreclosed.     Menasha  v.  Mil- 
waukee, etc.  R.  R.,  52  Wis.  414  (1881) ; 
Cook  V.  Detroit,  etc.  Ry.,  43  Mich.  349 
(1880) ;  Hopkins  v.  St.  Paul,  etc.  R.  R., 
2  Dill.  396  (1872) ;    s.  c,  12  Fed.  Cas. 
494;   Oilman  v.  Sheboygan,  etc.  R.  R., 
37  Wis.  317  (1875) ;  Vilas  v.  Milwaukee, 
etc.  Ry.,  17  Wis.  497  (1863) ;    Wright 
V.   Milwaukee,   etc.    Ry.,   25   Wis.   46 
(1869) ;   Smith  v.  Chicago,  etc.  Ry.,  18 
Wis.  17  (1864) ;   Pennsylvania  Transp. 
Co.'s  Appeal,  101  Pa.  St.  576  (1882). 
The  purchaser  takes  the  property  free 
and  clear  from  all  claims  against  the 
receiver   unless    the    statutes   provide 
otherwise.     Howe  v.  St.   Clair,  8  Tex. 
Civ.  App.  101   (1894).     Where  a  final 
decree   vesting   the   title   in   the   pur- 
chaser vests    title    free    from   the  re- 
ceiver's debts  or  certificates,  the  lien 
of  such  debts  and  certificates  is  trans- 
ferred   to    the   proceeds    of    the    sale. 
Mercantile  Trust  Co.  v.  Kanawha,  etc. 
Ry.,  58  Fed.  Rep.  6   (1893).     In  the 
ease  Grand    Trunk    Ry.     v.    Central 
Vermont   R.  R.,    103   Fed.    Rep.    740 
(1900),  where,  in  1872,  the  receivers 
issued,  under  the  order  of  the  court, 
a  large  amount    of    thirty-year  eight 
per  cent,  bonds  constituting  a  lien  on 
property,  and  in  1883,  upon  reorgan- 
ization,   these   bonds   were   made   ex- 
changeable  for   first-mortgage  bonds, 
and  in  1899  such  mortgage  was  fore- 
closed,   and   in    the   decree   the   court 
provided  for  distribution  of  the  selling 
price  among  the  bondholders  secured 
by  the  mortgage,  without  making  pro- 
vision for  certain  bonds  issued  by  the 
receiver  and  not   actually   exchanged 
for   mortgage   bonds,    the   court   held 
that  it  could  not  order  the  purchaser 
at   foreclosure   sale   to   pay   any   out- 
standing   receiver's    bonds,    inasmuch 
as  the  court,  having  sold  and  trans- 
ferred  the  property,   had   no   further 
jurisdiction  to  entertain  a  petition  to 
enforce    such    receiver's    bonds    or    to 
require   the   purchaser   to   pay   them. 
As  to  the  status  where  the  property 
is  sold  by  a  receiver  and  is  acquired 
again  by  the   corporation,  see  §  884, 
supra.     Where    a    railroad    has    been 
sold  under  foreclosure   proceedings,  a 


judgment    creditor    of    the    company, 
who  seeks  to  set  the  sale  aside  on  the 
ground    that    the    mortgage    was    in- 
valid,  is   in  the  position  of  one  who 
asks  to  be  let  in  to  redeem  from  the 
mortgagee  in  possession  under  an  un- 
foreclosed    mortgage.     He    cannot    in 
the   same   action   ask    that    the    pur- 
chaser   at    foreclosure    sale,    who    is 
about  to  bond  the  property,  shall  pay 
the  judgment  creditor's  claim  out  of 
such    bonds.     Merriman    v.    Chicago, 
etc.  R.  R.,  64  Fed.  Rep.  535  (1894). 
A  purchaser  at  a  foreclosure  sale  is  not 
liable  for  the  debts  of  the  mortgagor. 
Bigham  Bros.  v.  Port  Arthur,  etc.  Co., 
126   S.   W.    Rep.   324    (Texas,    1910). 
1  Wood  V.  Dubuque,  etc.  R.  R.,  28 
Fed.  Rep.  910  (1886).     Where  the  de- 
cree provides   that   the  purchaser   at 
the  sale  shall  pay  all  liabilities  which 
were   prior   in   lien   to   the   mortgage, 
such  purchaser  may  be  held  liable  for 
a  fund  held  in  trust  by  the  mortgagor. 
Mercantile,  etc.  Co.  v.  St.  Louis,  etc. 
Ry.,  99  Fed.   Rep.  485   (1900).     The 
decree  may  be  worded  so  as  to  com- 
pel  the  purchasers   to  pay  any  liens 
which  may  be  thereafter  found  to  rest 
upon  the  property.     Central  Trust  Co. 
V.  Georgia  Pac.  Ry.,  87  Fed.  Rep.  288 
(1898).     If  the  purchaser  is  bound  to 
pay    liens    prior    to    two    mortgages 
which  are  foreclosed,  he  must  pay  a 
lien  prior  to  one  but  not  to  the  other. 
Central,  etc.  Co.  v.  Grantham,  143  Fed. 
Rep.  43  (1906).     A  provision  in  a  de- 
cree confirming  a  foreclosure  sale  that 
the  pm-chaser  shall  pay  claims  against 
the  receiver  does  not  exclude  claims 
in    litigation,    even    though    a    subse- 
quent order  fixed   the  time  when  all 
claims   must   be   presented   and    that 
time  had  elapsed,  the  court  having  re- 
tained jurisdiction  of  the  case  for  the 
enforcement  of  its  decree.     Southern 
Ry.  V.  Townsend,  161  Fed.  Rep.  310 
(1908). 

2  See  ch.  LI,  supra;  Central  Nat. 
Bank  v.  Hazard,  30  Fed.  Rep.  484 
(1887).  Even  though  the  receiver  on 
his  appointment  is  directed  to  pay 
claims  accruing  within  twelve  months 
prior  thereto,  and  thereafter  the  pur- 
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is  bound  by  the  decree  to  pay  outstanding  claims,  yet  the  court  will 
first  pass  upon  them.  It  will  enjoin  a  suit  in  a  state  court  relative 
thereto.^ 

The  court  may  decree  a  sale  whereby  a  purchaser  must  pay  the 
receiver's  obligations,  the  receiver  being  required  to  file  a  statement 


chaser  is  by  the  decree  obUgated  to 
pay  claims  which  are  prior  in  right  to 
the  mortgage,  yet  holders  of  un- 
secured claims  for  damages  cannot 
recover  from  the  purchaser.  Atchi- 
son, etc.  Ry.  V.  Osborn,  148  Fed.  Rep. 
606  (1906).  Where  the  purchaser  at 
foreclosure  sale  assumes  all  the  obli- 
gations of  the  receiver,  such  pur- 
chaser is  bound  to  accept  railroad 
tickets  issued  by  the  receiver.  Erie 
R.  R.  V.  Littell,  128  Fed.  Rep.  546 
(1904).  Where  the  bondholders  pur- 
chase at  foreclosure  sale  and  organize  a 
new  corporation  to  operate  the  railroad, 
the  latter  is  liable  for  preferred  claims 
against  the  receiver  which  he  has  not 
paid  on  account  of  his  using  the  money 
to  improve  the  road.  Bell's  Estate  v. 
St.  Johnsbury,  etc.  R.  R.,81  Atl.  Rep. 
630  (Vt.  1911).  In  a  decree  of  sale  the 
court  may  impose  a  lien  on  the  prop- 
erty for  unadjusted  claims  against  the 
receiver  and  unadjusted  claims  against 
the  property  and  receiver,  even  though 
the  priority  of  some  of  the  claims  is  not 
yet  adjusted.  Guaranty  Trust  Co. 
V.  MetropoUtan,  etc.  Ry.,  168  Fed.  Rep. 
937  (1909). 

1  Jesup  V.  Wabash,  etc.  Ry.,  44  Fed. 
Rep.  663  (1890).  A  purchaser  who 
assumes  the  obligations  of  the  re- 
ceiver is  not  liable  on  a  claim  against 
the  old  company  unless  the  court  ap- 
pointing the  receiver  has  first  held 
that  the  receiver  is  liable  thereon. 
Ferguson  v.  Toledo,  etc.  R.  R.,  85 
N.  Y.  App.  Div.  352  (1903);  aff'd, 
183  N.  Y.  557.  After  a  receiver  has 
been  discharged  he  cannot  be  sued  for 
the  negligence  of  his  agents  during  his 
receivership,  but  where  the  purchaser 
at  foreclosure  sale  has  assumed  his  lia^ 
bilities  the  purchaser  may  be  sued  if  the 
state  practice  so  allows.  Gray  v. 
Grand  Trunk,  etc.  Ry.,  156  Fed.  Rep. 
736  (1907).  A  piu-chaser  of  property 
at  foreclosure  sale  in  the  United  States 
Court  cannot  enjoin  suits  at  law  in  the 


state  courts  against  such  purchaser  to 
hold  it  liable  on  the  ground  that  it  has 
assumed  the  old  debts.  Guardian  T. 
Co.  V.  Kansas  City,  etc.  Ry.,  171  Fed. 
Rep.  43  (1909).  A  judgment  obtained 
in  a  state  court  against  a  federal  re- 
ceiver on  account  of  his  acts  in  the 
business,  is,  except  where  fraud  is  in- 
volved, conclusive  as  to  its  existence 
and  amount  as  against  the  receiver 
and  the  purchaser  at  foreclosure  sale, 
who  assumed  all  the  receiver's  lia- 
bilities. Manhattan  T.  Co.  v.  Chicago, 
etc.  Co.,  188  Fed.  Rep.  1006  (1910). 
Where  by  decree  of  foreclosure  of 
the  federal  court  the  purchaser  has  to 
pay  such  claims  as  the  court  might 
direct,  the  federal  court  will  enjoin, 
proceedings  in  the  state  court  on  such 
claims.  Stewart  v.  Wisconsin,  etc. 
Ry.,  117  Fed.  Rep.  782  (1902).  Where 
the  purchaser  at  foreclosure  sale  in  the 
United  States  court  is  by  the  decree  of 
the  court  to  pay  the  obligations  of  the 
receiver,  such  obligations  may  be  en- 
forced in  a  state  court.  Atchison,  etc. 
Ry.  V.  Cunningham,  59  Kan.  722 
(1898).  Where  a  federal  court  in 
turning  over  the  property  to  the  pur- 
chaser at  foreclosure  sale  renders  the 
purchaser  liable  for  liabilities  of  the 
receiver  to  be  determined  by  the  court, 
the  court  may  enjoin  a  suit  in  the  state 
court  growing  out  of  such  liabiUties. 
Fidelity,  etc.  Co.  v.  Norfolk  &  W.  Ry., 
88  Fed.  Rep.  815  (1898).  In  the  case 
Central  Trust  Co.  v.  Western  N.  C. 
R.  R.,  89  Fed.  Rep.  24  (1898),  where  a 
railroad  had  been  sold  under  fore- 
closure and  the  purchaser  made  a 
party  to  the  suit,  and  the  final  decree 
contained  a  provision  for  the  court 
passing  upon  claims  and  entering  or- 
ders from  time  to  time,  the  court  en- 
joined a  stockholder  from  subse- 
quentlj'^  instituting  a  suit  in  the  state 
court  attacking  the  validity  of  the 
mortgage  which  had  been  so  fore- 
closed in  the  federal  court. 
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SO  that  the  purchaser  may  purchase  with  knowledge.^  A  purchaser 
may  contest  the  vahdity  of  claims  against  the  receivers  where  he  pur- 
chased subject  thereto,  even  though  the  court  reserved  the  right  to 
compel  him  to  pay  such  claims.^  A  provision  in  the  decree  that  cer- 
tain claims  and  the  receiver's  expenses  should  be  a  prior  claim  upon  the 
property  binds  the  propert}^  and  is  a  lien  ahead  of  all  subsequent  mort- 
gages and  deeds  of  the  property  by  the  purchaser.^  The  legislature  may 
prescribe  that  as  to  future  mortgages  a  purchaser  at  the  foreclosure  sale 
of  a  railroad  shall  be  liable  for  the  debts  and  obligations  of  that  road.'* 


1  Bound  V.  South  Carolina  Ry.,  58 
Fed.  Rep.  473  (1893).  "The  rights 
and  liabiUties  of  a  purchaser  at  a 
judicial  sale  are  measured  by  the 
terms  and  conditions  of  the  decree." 
If  the  decree  does  not  make  him  liable 
for  claims  against  the  receiver,  he 
cannot,  after  the  purchase,  be  made 
liable  by  a  change  in  the  decree.  Chi- 
cago, etc.  R.  R.  V.  McCammon,  61  Fed. 
Rep.  772  (1894).  Where  the  pur- 
chaser is  to  pay  the  receiver's  obliga- 
tions, this  may  include  the  obligations 
incurred  by  the  receiver  before  fore- 
closure was  commenced.  Central  R.  R., 
etc.  Co.  V.  Farmers'  L.  &  T.  Co.,  79 
Fed.  Rep.  158  (1897).  The  sale  may 
be  made  subject  to  existing  claims, 
thereby  making  the  purchaser  liable 
for  pending  claims,  but  interest  will 
not  usually  be  allowed  on  such  claims 
as  against  him.  New  England  R.  R. 
V.  Carnegie  Steel  Co.,  75  Fed.  Rep. 
54  (1896).  Where  by  the  decree  the 
purchaser  assumes  all  claims  against 
the  receiver,  a  suit  for  damages  for 
negligence  may  be  brought  at  law 
against  the  purchaser  alone.  Thomp- 
son V.  Northern,  etc.  Ry.,  93  Fed.  Rep. 
384  (1899).  A  provision  in  the  fore- 
closure decree  that  the  purchaser 
shall  compromise,  settle,  or  defend 
against  all  claims  for  damages  aris- 
ing during  receivership  and  to  pay 
any  judgment  rendered  thereon  is 
proper.  Central  Trust  Co.,  etc.  v.  Den- 
ver, etc.  R.  R.,  97  Fed.  Rep.  239 
(1899).  Where  the  receiver  has  been 
discharged,  and  the  purchaser  at  fore- 
closure sale  is  liable  for  all  the  re- 
ceiver's liabilities,  by  the  terms  of  the 
deed  to  the  purchaser,  such  purchaser 
may  be  sued  on  such  claims.  Mem- 
phis, etc.  R.  R.  V.  Glover,  78  Miss.  467 


(1901).  The  purchaser  at  a  foreclo- 
sure sale  who  has  assumed  the  re- 
ceiver's liability  may  be  brought  in 
as  a  party  defendant.  Winters  v. 
King,  51  N.  Y.  App.  Div.  80  (1900). 
Where  the  decree  makes  the  purchaser 
and  the  property  liable  for  the  debts 
of  the  receiver,  and  afterwards  the 
purchaser  is  required  to  pay  a  cer- 
tain sum  into  court  to  meet  such 
claim,  and  the  bank  in  which  it  is 
deposited  fails,  the  loss  does  not  fall 
upon  the  purchaser.  St.  Louis,  etc. 
Ry.  V.  Jackson,  95  Fed.  Rep.  560 
(1889).  Where  the  purchaser  is  ob- 
ligated to  pay  the  receiver's  debts, 
such  debts,  when  paid,  cease  to  exist, 
and  the  purchaser  cannot  claim  any 
lien  therefor.  Morgan's,  etc.  R.  R.  v. 
Moran,  91  Fed.  Rep.  22  (1898).  Where 
a  person  having  a  claim  against  the 
old  corporation  intervenes  in  the  dis- 
tribution proceedings  and  claims  that 
the  new  corporation  is  liable  therefor, 
and  a  full  hearing  is  had,  the  court 
will  not  throw  the  claim  out  on  the 
ground  that  an  independent  bill 
should  have  been  filed.  Central  of 
Georgia  Ry.  v.  Paul,  93  Fed.  Rep.  878 
(1899).  Where  the  purchaser  at  fore- 
closure sale  is  bound  by  the  decree  to 
pay  all  obligations  of  the  receiver,  a 
suit  for  damages  against  the  receiver 
may  join  the  purchaser  as  a  party 
defendant.  Hanlon  v.  Smith,  175 
Fed.  Rep.  192  (1909). 

2  Southern  Ry.  v.  Carnegie,  etc.  Co., 
176  U.  S.  257  (1900). 

^  Continental  Trust  Co.  v.  American 
Surety  Co.,  80  Fed.  Rep.  180  (1897). 

4  St.  Louis,  etc.  R.  R.  v.  Miller,  43 
111.  199  (1867) ;  County  Com'rs  Case, 
143  Mass.  424  (1887) ;  Hatcher  v.  To- 
ledo,  etc.    R.  R.,  62    111.  477   (1872), 
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But  after  the  foreclosure  sale  the  legislature  cannot  pass  a  law  compelling  ' 
the  purchaser  to  pay  certain  of  the  old  debts,  even  though  the  purchaser 
is  a  railroad  corporation  which  was  organized  under  a  special  charter 
for  the  purpose  of  making  such  purchase.^  Under  a  statute  giving  to 
a  reorganized  company  all  the  powers  of  the  old,  the  new  company  is 
not  liable  for  the  debts  of  the  old.-  A  statute  conferring  on  a  reor- 
ganized company  all  the  rights  of  the  old  company  may  contain  a  pro- 
vision that  the  new  company  shall  be  subject  to  a  statute  fixing  rates 
of  transportation,  even  though  the  old  company  was  not  subject  thereto.' 
Where  all  the  parties  entitled  to  participate  in  the  proceeds  of  the 
sale  consent  that  a  certain  liability  shall  be  paid,  this  is  a  waiver  of 
their  rights  to  that  extent,  and  they  cannot  compel  the  purchaser  to 
pay  in  sufficient  cash  in  lieu  of  bonds  to  make  up  the  amount  of  the 
claim  so  allowed.'*  Where  the  purchaser  pays  taxes  incurred  by  the 
receiver  without  authority  from  the  court,  the  purchaser  will  not  be 
reimbursed  from  the  proceeds  of  the  sale.^  The  rule  of  caveat  emptor 
applies  to  a  purchaser  at  a  foreclosure  sale  and  he  cannot  have  a  reduc- 
tion from  the  price  on  account  of  unpaid  taxes,  nor  on  accomit  of  interest 
not  yet  due  on  prior  mortgage  bonds,  unless  the  decree  so  provided.^ 
A  purchaser  at  foreclosure  sale  is  liable  for  money  due  on  condemnation  ^ 
proceedings.     Such  a  debt  follows  the  property.^  -^ 

The  mortgagee  and  the  purchaser  at  the  foreclosure  sale  are  not 

where  the  statute  was  construed  not  Keeler  v.  Atchison,  etc.  Ry.,  92  Fed. 

to  have  a  retroactive  effect.     But  the  Rep.  545  (1899). 

legislature  cannot  release   the  former  '  Woodward   v.   Central,    etc.    Ry., 
company  from  such  obligations.     Bruf-  180  Mass.  599  (1902). 
fett   V.    Great,  etc.   R.  R.,  25  111.  353          ^  National,  etc.  v.  Oconto,  etc.  Co., 
(1861).     A  railroad  company  purehas-  105  Wis.-  48  (1899). 
ing  the  railroad   of   another  company          ^  Commissioner,  etc.  i'.  Grand  Rap- 
under  the  Ohio  statutes  is  not  liable  ids,  etc.   Ry.,   130  Mich.  248   (1902). 
for    the    debts    of    the    latter,    even         ^  Central  Trust   Co.   v.   Cincinnati, 
though   the   statutes   stated   that   the  etc.  Ry.,  58  Fed.  Rep.  500  (1892). 
purchaser   should    be    subject    to    the          ^  Central  Trust   Co.   v.   Cincinnati, 
"duties,  obligations,  and  restrictions"  etc.  Ry.,  58  Fed.  Rep.  500  (1892). 
of  the  vendor.     Rice  v.  Norfolk,  etc.          «  Terre  Haute,  etc.  Ry.  v.  Harrison, 
Ry.,    153   Fed.    Rep.    497    (1907).     A  96  Fed.  Rep.  907  (1899).     A  nominal 
statute  that  a  purchaser  of  a  railroad  purchaser  of   property   at   foreclosure 
shall   be   liable  for   the   debts   of   the  sale  who  at  once  transfers  his  inter- 
vendor   does    not   apply  to  a  foreclo-  est  cannot  afterwards   file  a  petition 
sure  sale.      Kansas   City,   etc.   Ry.  v.  to  compel  the  receiver  to  pay  certain 
King,  74  Ark.  366  (1905).  Even  under  taxes.     Boyle    v.    Farmers',    etc.    Co., 
the  Kansas  statute  to  the  effect  that  101  Fed.  Rep.  184  (1900). 
a   purchaser   at   a   foreclosure   sale   is          '  See  §  856,  supra.     This  principle, 
liable   on   the   obligations   of   the   old  however,   does  not  sustain  an  agree- 
corporation,  and  even  though  the  deed  ment  to  give  passes  for  Ufe,  it  being 
of  foreclosure  was  subject  to  the  obli-  shown    that    the    purchaser    did    not 
gations  of  the  receiver,   yet  the  new  know    of    such    agreement.     Missouri, 
corporation  is  not  liable  on  a  contract  etc.  Ry.  v.  Henrie,  5  Kan.  App.  614 
of  employment  of  the  old  corporation.  (1896). 
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bound  by  contracts  of  the  mortgagor  made  subsequently  to  the  exe- 
cution of  the  mortgage,  whether  those  contracts  are  leases,  sales,  mort- 
gages, guaranties,  traffic  contracts,  or  debts. ^  A  claim  based  on  joint 
expense  of  flagmen  at  a  crossing  has  no  p^io^it3^-  A  foreclosure  sale 
of  railroad  property  wipes  out  an  obligation  of  the  old  company  to  main- 


1  See  §  860,  supra.  A  decree  may 
I  allow  the  purchaser  to  reject  any  par- 
j  ticular  lease  or  traflSc  agreement. 
'  Guaranty  Trust  Co.  v.  Metropolitan, 
etc.  Ry.,  168  Fed.  Rep.  936  (1909). 
A  provision  in  a  lease  that  it  shall  not 
be  canceled  for  non-payment  of  rent 
until  after  one  year's  default,  does  not 
apply  where  the  lessee  has  become  in- 
solvent, and  cannot  possibly  pay,  and 
its  system  has  become  disrupted. 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.,  165  Fed.  Rep.  463  (1908); 
s.  c,  190  Fed.  Rep.  620.  The  court 
will  direct  its  receivers  to  cancel 
leases  of  property  to  the  insolvent 
corporation,  where  the  rental  is  ex- 
cessive or  the  lease  otherwise  unprofit- 
able. Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.,  165  Fed.  Rep.  459 
(1908);  Pennsylvania  Steel  Co.  v. 
New  York  City  Ry.,  165  Fed.  Rep. 
462  (1908).  The  purchaser  of  a 
\  railroad  on  foreclosure  sale  is  not 
'  liable  on  a  contract  of  the  old  com- 
pany that  it  would  maintain  a  depot 
at  a  certain  place.  Hukle  v.  Atchison, 
etc.  Ry.,  71  Kan.  251  (1905).  If  the 
mortgage  debt  is  fully  paid,  chattel 
improvements  added  by  a  purchaser 
of  the  equity  of  redemption  may  be 
removed  by  such  purchaser,  and  will 
not  go  to  the  purchaser  at  foreclosure 
sale.  Georgetown  Water  Co.  v.  Fidel- 
ity, etc.  Co.,  117  Ky.  325  (1904). 
The  purchaser  at  foreclosure  sale,  who, 
.  instead  of  abandoning  a  leasehold 
I  right  which  the  mortgagor  possessed, 
took  possession  of  the  leased  railroad 
and  operated  it,  is  liable  for  the  rental 
while  in  possession,  but  may  abandon 
the  property  at  any  time.  By  agree- 
ment between  the  lessor  and  lessee  the 
rental  may  be  reduced  and  the  mort- 
gagee not  yet  in  possession  cannot 
complain.  Frank  v.  New  York,  etc. 
R.  R.,  122  N.  Y.  197  (1890).  A  lease 
made  by  the  mortgagor  pending  fore- 
closure  may   be   discontinued   by   the 


purchaser  at  the  foreclosure  sale. 
Accepting  rent  for  thirty  days  is  no 
waiver  of  this  right.  Farmers'  L.  &  T. 
Co.  V.  Chicago,  etc.  Ry.,  44  Fed.  Rep. 
653  (1890).  As  to  leases,  etc.,  see  also 
§§  873-875,  supra.  The  purchaser  of 
a  railroad  at  a  foreclosure  sale  is  not 
bound  to  perform  its  contract  to  con- 
struct a  siding  or  branch  road.  Hoard 
V.  Chesapeake,  etc.  Ry.,  123  U.  S.  222 
(1887).  A  mortgagee  is  not  bound  by 
a  subsequent  dedication,  by  the  mort- 
gagor, of  land  for  a  street.  Newport 
News,  etc.  Co.  v.  Lake,  101  Va.  334 
(1903).  The  purchaser  of  a  railroad 
and  franchises  at  an  execution  sale 
takes  it  free  from  any  contract  to 
maintain  a  depot  at  a  certain  place. 
Gulf,  etc.  Ry.  v.  Newell,  73  Tex.  334 
(1889).  The  purchaser  at  foreclosure 
sale  is  not  liable  on  an  agreement  to 
pay  part  of  the  cost  of  a  station  even 
though  he  continues  to  use  that  sta- 
tion. The  agreement  of  the  purchas- 
ers to  set  aside  a  certain  sum  for 
small  claims  gives  no  right  to  any 
particular  claimant.  Moyer  v.  Fort 
Wayne,  etc.  R.  R.,  132  Ind.  88  (1892). 
Where  an  express  company  has  an 
exclusive  contract  with  a  railroad 
company  for  the  entire  system  of  that 
company  and  the  system  becomes  in- 
solvent and  disintegrates,  and  the  re- 
ceiver of  the  main  company  refuses 
to  continue  the  contract,  the  contract 
fails  as  to  the  entire  system.  Smith 
V.  Wells,  etc.  Co.,  96  Fed.  Rep.  375 
(1899). 

2  City  T.  Co.  V.  SedaUa,  etc.  Co., 
195  Fed.  Rep.  845  (1912).  The  obli- 
gations of  a  crossing  of  a  street  rail- 
way with  a  steam  railroad  are  binding 
upon  a  purchaser  at  foreclosure  sale 
of  the  property  of  the  street  railway. 
Louisville,  etc.  R.  R.  v.  Central,  etc. 
Co.,  147  Ky.  513  (1912).  Cf.  Evans- 
ville,  etc.  Co.  v.  Evansville  Ry.,  44  Ind. 
App.,  155  (1909). 
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tain  its  general  offices  at  a  particular  place. ^  An  agreement  between 
the  receiver  of  a  street  railway  and  a  city  by  which  the  street  railway 
is  discontinued  on  a  certain  street  does  not  bind  the  purchaser  at  fore- 
closure sale,  such  agreement  having  been  made  after  the  decree  of  fore- 
closure.- Where  the  purchaser  ratifies  a  contract  previously  made 
with  the  company,  such  contract  has  been  held  to  continue  and  not  to 
be  affected  by  the  foreclosure  proceedings.^  The  new  company  may 
assume  such  obligations  as  it  desires.^  But  a  contract  to  assume  such 
obligations  does  not  arise  from  the  acts  of  the  secretary  of  the  company.^ 
An  agreement  between  a  street  railway'  and  a  steam  railroad  whereby 
the  former  crosses  the  latter  on  the  street  and  agrees  to  bear  the  expense 


>  Kansas  City,  etc.  Ry.  v.  Cole, 
145  S.   W.   Rep.   1094   (Tex.   1912). 

2  Thompson  v.  Schenectady  Ry.,  131 
Fed.  Rep.  577  (1904). 

3  Western  U.  Tel.  Co.  v.  Atlantic, 
etc.  Tel.  Co.,  7  Biss.  367  (1877) ;  s.  c, 
29  Fed.  Cas.  791.  Bj^  acts  of  ratifica- 
tion a  reorganized  company  may 
become  bound  by  a  contract  between 
the  old  company  and  a  telegraph  com- 
pany. Western  U.  Tel.  Co.  v.  Amer- 
ican, etc.  Tel.  Co.,  9  Biss.  72  (1879) ; 
s.  c,  29  Fed.  Cas.  790.  If  the  pur- 
chaser at  foreclosure  sale  continues  to 
use  a  leased  road  he  is  bound  by  the 
terms  of  the  lease.  Jacksonville,  etc. 
Ry.  V.  Louisville,  etc.  R.  R.,  150  111. 
480  (1894).  A  corporation  taking  over 
the  business  of  a  partnership  may 
assume  any  contract  of  the  latter,  but 
the  assumption  of  one  contract  does 
not  prove  the  assumption  of  other 
contracts.  The  assumption  of  such 
contract  may  arise  by  the  corporation 
proceeding  to  live  up  to  it  and  carry 
it  out.  Hall  V.  Herter,  83  Hun,  19 
(1894).  See  s.  c,  90  Hun,  280,  and 
157  N.  Y.  694.  See  also  §  673,  supra. 
Where  the  purchaser  accepts  the  bene- 
fit of  a  contract  by  which  the  mort- 
gagor agreed  to  give  all  the  traffic 
to  a  certain  railroad,  he,  the  pur- 
chaser, is  bound  to  live  up  to  such 
contract.  Bald  Eagle  Valley  R.  R.  v. 
Nittany  Valley  R.  R.,  171  Pa.  St.  284 
(1895).  See  §§  859,  860,  supra.  The 
purchaser  may  be  entitled  to  the  bene- 
fit of  certain  contracts.  See  §  852, 
supra.  A  contract  between  a  reorgan- 
ization committee  and  a  person  who 
agrees  to  certain  things  in  behalf  of 

3 


the  proposed  reorganized  corporation 
may  be  assumed  by  the  reorganized 
corporation,  and  such  assumption  may 
release  the  individual  with  whom  it 
was  made.  Munson  v.  Magee,  22 
N.  Y.  App.  Div.  333  (1897) ;  aflf'd,  161 
N.  Y.  182.  A  reorganized  company 
may,  by  accepting  the  benefits  of  a 
contract  and  liabilitj"  of  the  old  com- 
pany, become  liable  therefor,  although 
the  meeting  of  the  directors  author- 
izing the  contract  was  informal.  Baker 
V.  Harpster,  42  Kan.  511  (1889).  A 
mortgage  covering  after-acquired  prop- 
erty may  cover  a  lease  which  the  mort- 
gagor takes  of  union  depot  facilities, 
and  if  the  purchaser  at  the  foreclosure 
.sale  continues  to  use  those  facilities 
he  is  liable  for  the  rent  according  to 
the  lease.  St.  Joseph  U.  D.  Co.  v. 
Chicago,  R.  I.  &  P.  Rv.,  89  Fed.  Rep. 
648  (1898).  The  liability  of  a  corpo- 
ration on  a  contract  of  the  old  company 
which  the  new  company  continues  to 
act  under  is  somewhat  similar  to  the 
liability  of  a  corporation  for  contracts 
of  its  promoters  which  the  corporation 
assumes  by  accepting  the  benefits 
thereof.  See  §  707,  supra.  Where  a 
person  purchases  a  mill,  to  which  a 
railroad  track  runs  on  the  property  of 
the  mill,  he  is  bound  to  take  notice 
of  such  contract  and  is  bound  by  its 
terms.  Michigan  Central  R.  R.  v. 
Chicago,  etc.  Ry.,  132  Mich.  324 
(1903). 

*  Lake,  etc.  Ry.  v.  Griffin,  92  Ind. 
487  (1883);  Taylor  v.  Atlantic,  etc. 
R.  R.,  57  How.  Pr.  26  (1878). 

*  American,  etc.  Rv.  v.  Miles,  .52  111. 
174  (1869). 
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of  construction  and  maintenance,  is  not  binding  on  a  purchaser  of  the 
street  railway  at  foreclosure  sale.^  But  where  one  railroad  company 
»  takes  over  the  railroad  of  another  company,  M-hether  by  lease  or  other- 
I  wise,  and  continues  to  perform  a  contract  of  the  latter  for  furnishing 
cars  and  operating  a  private  branch  line,  the  former  is  bound  thereby 
and  may  be  compelled  to  continue  to  carry  it  out.^ 

A  purchaser  at  a  foreclosure  sale  of  a  system  of  railroads  is  not  bound 
to  pay  underlying  mortgages  on  separate  divisions  before  taking  pos- 
session.^ 

Where  a  company  owing  debts  allows  a  foreclosure  of  a  mortgage, 
and  buj'S  in  the  property,  and  holds  it  secretly  in  the  name  of  a  trustee, 
an  execution  may  be  levied  on  it  by  a  judgment  creditor  of  the  company."* 
I       A  purchaser  at  a  foreclosure  sale  takes  the  rolling-stock,  but   not 
'  the  money  aiid  surplus  earnings  in  the  receiver's  hands.     These  be- 
long to  the  bondholders.^     If  the  purchaser,  with  the  consent  of  the 
court,  delays  the  completion  of  his  purchase,  the  income  during  that 
time  coming  to  the  receiver  goes  to  the  receiver's  fund  and  not  to  the 
purchaser.^    The  question  of  whether  a  purchaser  at  a  foreclosure  sale 
may  contest  the  validity  of  a  prior  mortgage  is  considered  elsewhere.^ 
The  purchaser  is  not  liable  in  damages  for  accidents  occurring  while 
;   the  old  company  or  receiver  was  in  possession,  unless  he  purchased 
'   the  property  expressly  subject  to  such  damages.^ 

^  Evansville,  etc.  Co.   v.   Evansville  corporation  becomes  insolvent  and  a 

Ry.,  44  Ind.  App.  155  (1909).  trustee    is    appointed    and    thereafter 

2  Tanzer  v.  Chicago,  etc.  R.  R.  170  the  president  continues  to  do  business 

Fed.    Rep.  240  (1909) ;    s.  c,  191  Fed.  on  his  own  account,  but  uses  the  name 

Rep.  546.  of   the   corporation,    moneys   received 

'  Central    T.    Co.    v.    Wabash,    etc.  by  him  are  not  subject    to    the  debts 

Ry.,  30  Fed.  Rep.  332  (1887).  of  the  corporation.     Boyle  v.  North- 

4  State  V.  McBride,  105  Mo.  265  western,  etc.  Bank,  125  Wis.  498 
(1891).  (1905). 

5  Strang  v.  Montgomery,  etc.  R.  R.,  '  Hackensack  Water  Co.  v.  De  Kay, 
3  Woods,  613  (1879);  s.  c,  23  Fed.  36  N.  J.  Eq.  548  (1883).  See  also 
Cas.  218.     JNIonej'  in  the  hands  of  the  §  848  ij),  supra. 

receiver    does    not    pass    at    the    sale.  ^  A  purchaser  who  takes  subject  to 

Washington,  etc.  Co.  v.  California,  etc.  liens    must    pay.     Swann    v.    Wright, 

Co.,  115  Fed.  Rep.  20  (1902).  110  U.  S.  590  (1884).     The  purchasing 

^  Osterberg  v.  Union  Trust  Co.,  93  company    at    foreclosure    sale    is    not 

U.  S.  424  (1876),  holding  also  that  if  liable    for    injuries    to    an    emploj^ee 

the  mortgagee  assents  to  release  cer-  of  the  receiver,  and  the  receiver  him- 

tain  property,   and  it  is  sold,  and  is  self  is  not  personally  liable  if  he  has 

not   included   in   the  foreclosure   sale,  been     discharged.        Moreover,     even 

the  purchaser  is  not  entitled  to  that  though  by  the  deed  to  the  company 

fund.     The  purchaser  is  not  entitled  it     assumed     the     obligation     of     the 

to  the  earnings  after  the  sale  and  before  receiver,  the  employee,  being  a  third 

he     completes     the     purchase     where  party,    cannot    claim   payment    under 

he  delays  in  such  completion.     Boyle  such  deed,   and  the  word   "liability" 

V.  Farmers'  L.  &  T.  Co.,  88  Fed.  Rep.  in  such  deed  does  not  apply  to  such 

930    (1898).     Where    a    grain-dealing  an   unliquidated    claim   for    damages. 
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The  franchises  and  property  of  a  railroad  may  be  purchased  by 
an  individual  on  foreclosure  sale  and  transferred  by   him  to  a  new 


ISIoreover,  a  state  court  has  no  juris- 
diction of  such  a  case,  the  receiver 
having  been  appointed  by  the  federal 
court.  Tobin  v.  Central,  etc.  Ry.,  185 
Mass.  337  (1904).  A  new  corpora- 
tion to  which  property  is  deeded  after 
a  purchase  at  foreclosure  sale  is  not 
liable  for  personal  injuries  sustained 
while  the  property  was  in  the  hands 
of  the  receivers.  Archambeau  v.  New 
York,  etc.  R.  R.,  170  Mass.  272  (1898). 
Where  the  purchaser  takes  a  deed 
subject  to  liabilities  incurred  during 
the  receivership,  the  mortgagee  of  the 
purchaser  takes  subject  to  the  same 
liabilities.  Central  Trust  Co.  v.  Sloan, 
65  Iowa,  655  (1885).  A  statute  allow- 
ing the  purchasers  at  foreclosure  sale 
to  organize  as  a  corporation  which 
shall  have  all  the  powers  of  the  old 
corporation  does  not  render  the  new 
corporation  liable  for  the  debts  of  the 
old.  Morgan  County  v.  Thomas,  76 
111.  120  (1875).  Although  the  pur- 
chaser of  a  road  is  vested  with  all  the 
corporate  power  of  the  mortgagor  cor- 
poration, yet  damages  for  an  accident 
occurring  after  the  purchase  cannot  be 
collected  from  him  in  a  suit  brought 
against  the  old  corporation.  Wells- 
borough,  etc.  Co.  V.  Griffin,  57  Pa. 
St.  417  (1868) ;  Metz  v.  Buffalo,  etc. 
R.  R.,  58  N.  Y.  61  (1874).  The  pur- 
chaser is  not  liable  for  accidents  which 
occurred  after  the  sale,  but  before  the 
consummation  of  the  same.  Stratton 
V.  European,  etc.  Ry.,  74  Me.  422 
(1883).  A  purchaser  is  not  liable  for 
an  accident  occurring  after  the  sale, 
but  while  the  receiver  was  still  in 
charge.  Holman  v.  Galveston,  etc. 
Ry.,  14  Tex.  Civ.  App.  499  (1896). 
The  court,  in  confirming  a  sale  on  fore- 
closure, may  insert  a  provision  that 
the  purchaser  shall  be  liable  for  all 
liabilities  incurred  during  the  receiv- 
ership. The  purchaser  is  bound  by 
such  a  provision.  Farmers'  L.  &  T. 
Co.  V.  Central  R.  R.,  17  Fed.  Rep.  758 
(1883);  Schmid  v.  New  York,  etc. 
R.  R.,  32  Hun,  335  (1884).  As  to  the 
liability  where  trustees  have  operated 
the  road,  see  §  823,  supra.  Where  the 
court,  upon  confirming  a  sale  of  the 


property  and  discharging  the  receiver, 
retains  the  suit  in  order  to  pro\ide 
for  damage  suits,  and  makes  an  order 
that  the  damages  shall  be  a  lien  upon 
the  property,  the  propertj'  will  be  sub- 
ject thereto,  even  in  the  hands  of  the 
purchaser.  Farmers'  L.  &  T.  Co.  v. 
Central  R.  R.,  17  Fed.  Rep.  75S  (1883). 
Where  the  partj'  purchasing  at  fore- 
closure sale  takes  e.xpressly  subject  to 
liabilities  incurred  during  the  receiver- 
ship, such  liabilities  may  be  enforced 
against  him.  Sloan  v.  Central  Iowa 
Ry.,  62  Iowa,  728  (1883).  Where  an 
injury  is  done  during  the  receivership, 
and  afterwards  the  property  is  sold 
under  foreclosure,  and  the  grantee 
takes  subject  to  liability  for  aU  dis- 
abilities incurred  during  the  receiver- 
ship, the  remedy  of  the  person  injured 
is  not  by  a  bill  in  equitj'  against  the 
grantee.  Bro^Ti  v.  Wabash  Ry.,  96 
111.  297  (1880).  Where  the  receiver 
has  been  discharged  and  the  pur- 
chaser placed  in  possession  subject  to 
liabilities  incurred  during  the  receiver- 
ship, the  court  "will  try  the  cases  with 
or  wathout  a  jury,  according  to  the 
claim,  upon  notice  to  the  purchaser, 
and  if  the  purchaser  does  not  pay  the 
amount  will  sell  the  property  itself. 
Farmers'  L.  &  T.  Co.  v.  Central  R.  R., 
7  Fed.  Rep.  537  (1881).  Receivers  are 
not  liable  for  the  loss  of  baggage  where 
such  loss  occurred  after  the  property 
had  been  deeded  and  presumably 
delivered  to  the  purchaser  at  foreclos- 
ure sale.  Corser  v.  Russell,  20  Abb, 
N.  Cas.  316  (1887).  After  a  receiver 
has  been  discharged  he  is  not  liable 
for  damages  accruing  during  his 
receivership,  although  he  may  continue 
liable  for  any  personal  fault.  The 
purchaser  of  property  at  a  foreclosure 
sale  is  not  liable  for  damages  occurring 
during  a  receivership.  But  where 
the  purchaser  gives  a  bond  of  in- 
demnity to  the  receiver,  this  bond 
inures  to  the  benefit  of  persons  dam- 
aged during  the  receivership.  Al- 
though a  receiver  has  been  discharged, 
yet  damages  occurring  during  the 
receivership  are  a  lien  on  the  income 
received  during  the  receivership.  Ryan. 


3509 


890. 


REORGANIZATION. 


[cH.   LII. 


corporation.^  Where  three  persons  purchase  a  partially  constructed 
railroad  at  foreclosure  sale,  they  may  convey  a  portion  of  the  same 
to  a  new  company  subject  to  such  public  obligations  and  rights  in  third 
parties  as  may  exist  .^     Where  the  old  company  has  completed  but 

!  part  of  its  road,  and  this  part  is  sold  under  foreclosure,  the  purchaser  is 
not  bound  to  go  on  and  complete  the  whole  road ;  ^   but  he  must  obey 

)  an  order  of  the  court  against  the  old  company  that  the  whole  road  be 

^  operated.*  In  the  foreclosure  sale  of  a  street  railway  the  court  may  sell 
the  rails  and  ties  without  obligating  the  purchaser  to  continue  the  opera- 
tion of  the  road.^  It  is  clearly  established  that  the  purchasers  at  the 
foreclosure  sale  do  not  succeed  to  the  corporate  capacity  and  franchise 
of  the  old  corporation ;  ^    but  the  purchaser  succeeds  to  the  right  to 

;  operate  the  road  and  collect  tolls. ^  A  purchaser  of  a  railroad  at  fore- 
closure sale  cannot  claim  that  it  is  free  from  conditions  imposed  upon 
the  mortgagor  corporation  by  the  act  of  congress  which  granted  a  right 
of  way  to  the  railroad  mortgagor.^  Where  the  purchaser  at  the  fore- 
closure sale  organizes  a  new  railroad  corporation  to  take  over  the  prop- 


V.  Hays,  62  Tex.  42  (1884).  The  new 
company  operating  the  road  and  also  the 
purchasing  committee  may  be  jointly 
liable  for  accidents  occurring  after  the 
purchase,  but  before  a  final  carrying 
out  of  the  decree.  Lockhart  v.  Little 
Rock,  etc.  R.  R.,  40  Fed.  Rep.  631 
(1889).  Where  a  mortgage  on  a 
plank  road  is  foreclosed  and  the  prop- 
erty is  purchased  by  an  individual, 
damages  for  an  accident  occurring 
subsequently,  while  he  is  operating  it, 
cannot  be  recovered  from  the  old  com- 
pany. Wellsborough,  etc.  Co.  v.  Grif- 
fin, 57  Pa.  St.  417  (1868).  The  pur- 
chasers at  the  foreclosure  sale  are 
liable  for  damages  done  by  the  rail- 
road, the  same  as  common  carriers  are. 
Rogers  v.  Wheeler,  43  N.  Y.  598  (1871). 
»  Parker  v.  Elmira,  etc.  R.  R.,  165 
N.  Y.  274  (1901). 

2  Jack  V.  Williams,  106  Fed.  Rep. 
259  (1901). 

3  Failure  on  their  part  to  complete 
it  is  no  defense  to  an  action  on  a 
subscription.  Chartiers  Ry.  v.  Hodg- 
ens,  85  Pa.  St.  501  (1877). 

*  A  purchaser  of  a  road  at  fore- 
closure sale  in  the  federal  court  must 
obey  a  decree  in  the  state  court  against 
the  old  company  ordering  it  to  operate 
the  whole  of  its  line.  State  v.  Iowa 
Cent.  Ry.,  83  Iowa,  720  (1891). 


5  New  York  Trust  Co.  v.  Ports- 
mouth, etc.  Ry.,  192  Fed.  Rep.  728 
(1911). 

^  See  §  790,  supra. 

'  See  §  790,  supra. 

8  Union  Pac.  R.  R.  v.  Mason  City, 
etc.  R.  R.,  128  Fed.  Rep.  230  (1904). 
Where  in  a  charter  granted  by  Con- 
gress to  a  railroad  corporation  for  a 
bridge,  the  right  is  retained  to  Con- 
gress to  alter,  amend  or  repeal,  and 
thereafter  another  act  of  Congress 
provides  that  such  bridge  shall  be 
open  for  the  use  of  other  railroads  on 
a  reasonable  compensation,  and  there- 
after a  mortgage  given  by  the  corpo- 
ration is  foreclosed,  the  purchaser 
takes  the  bridge,  subject  to  the  obli- 
gation to  allow  other  railroads  to  use 
the  bridge,  even  though  the  mortgage 
was  executed  before  the  second  stat- 
ute was  enacted.  The  court  came  to 
this  conclusion  without  stopping  to 
inquire  whether  the  foreclosure  and 
sale  "was  anything  more  than  a  reor- 
ganization under  the  form  of  a  judi- 
cial proceeding,"  nor  whether,  if 
it  were  a  bona  fide  sale  to  an  independ- 
ent third  party,  the  sale  took  the  prop- 
erty out  of  the  jurisdiction  of  Con- 
gress. Union  Pacific  Co.  v.  Mason 
City  Co.,  199  U.  S.  160  (1905). 
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erty  such  new  railroad  corporation  is  bound  by  existing  statutes  govern- 
ing rates  of  fare  and  incorporation  fees  exacted  by  the  state. ^ 

An  exemption  from  taxation  contained  in  the  old  charter  does  not 
pass  to  the  new  corporation,  even  though  it  succeeds  to  the  rights  of 
the  old,  unless  the  legislature,  by  the  words  used,  showed  a  clear  in- 
tent that  the  exemption  should  continue.  The  reason  of  this  rule  is 
that  exemptions  from  taxation  are  not  favored  by  the  courts.- 

A  purchaser  of  the  property  and  franchises  of  a  street  railway  com- 
pany at  foreclosure  sale  may  file  a  bill  in  equity  to  protect  such  fran- 
chises.^ A  purchaser  at  foreclosure  sale  has  a  right  to  intervene  in 
another  foreclosure  suit  brought  by  an  unforeclosed  lienholder.^  The 
new  company  may  enforce  the  right  of  the  old  one  to  indemnity.^  ^Vhere 
a  contract  between  a  mortgagor  water-works  company  and  a  city  for 
rentals  is  covered  by  the  mortgage,  the  mortgagee  cannot  in  the  fore- 
closure suit  compel  payment.     His  remedy  is  at  law.^    The  purchaser 


•  Grand  Rapids,  etc.  Ry.  v.  Osborn, 
193  U.  S.  17  (1904). 

^  See  ch.  XXXIV,  supra.  Exemp- 
tion from  taxation  does  not  pass  to  the 
succeeding  corporation.  Louisville, 
etc.  R.  R.  V.  Palmes,  109  U.  S.  244 
(1883) ;  Memphis,  etc.  R.  R.  v.  Rail- 
road Com'rs,  112  U.  S.  609  (1884).  An 
exemption  from  taxation  of  a  corpora- 
tion does  not  pass  to  a  company 
succeeding  to  all  of  its  "franchises, 
rights,  and  privileges."  Chesapeake, 
etc.  Ry.  V.  Miller,  114  U.  S.  176  (1885). 
See  also  Picard  v.  East  Tennessee,  etc. 
R.  R.,  130  U.  S.  637  (1889).  A  pur- 
chaser at  a  mortgage  sale  does  not 
take  the  property  with  an  exemption 
from  taxation  given  by  the  old  char- 
ter. State  V.  Chicago,  etc.  Ry.,  89 
Mo.  523  (1886).  In  a  mortgage  fore- 
closure a  new  corporation  taking  over 
the  property  does  not  succeed  to  an 
exemption  from  taxation,  even  though 
it  is  given  by  statute  all  the  "fran- 
chise rights  and  privileges"  of  the 
old  corporation.  Lake  Drummond, 
etc.  Co.  V.  Commonwealth,  103  Va. 
337  (1905).  Bondholders  are  not 
bound  by  a  decision  against  the  cor- 
poration relative  to  taxation,  the 
bonds  having  been  issued  before  the 
decision,  and  no  one  representing 
them  being  a  party  to  the  suit. 
Wicomico,  etc.  v.  Bancroft,  135  Fed. 
Rep.  977  (1905) ;  rev'd  on  another 
ground  in  203  U.  S.  112. 


'  Knoxville  v.  Africa,  77  Fed.  Rep. 
501  (1896).  Where  a  city  made  a 
grant  to  a  water-works  company  the 
prices  to  be  as  agreed  between  the 
company  and  the  consumers,  but  not 
to  exceed  certain  rates,  the  city  can- 
not thereafter  reduce  the  rates  below 
such  specified  rates,  and  a  purchaser 
of  the  plant  at  foreclosure  sale  is 
entitled  to  equal  protection.  Omaha 
Water  Co.  v.  Citv  of  Omaha,  147  Fed. 
Rep.  1  (1906).  Where  the  purchaser 
intervenes  and  deposits  money  with 
the  court  to  pay  bonds  not  yet  due, 
such  purchaser  may  be  liable  for  costs 
to  the  clerk  of  the  court  for  recei\ang 
and  paying  out  such  money.  In  re 
Michigan,  etc.  R.  R.,  124  Fed.  Rep. 
727  (1903). 

*  Connor  v.  Tennessee,  etc.  Ry.,  109 
Fed.  Rep.  931   (1901). 

*  Miller  v.  Lancaster,  5  Coldw. 
(Tenn.)  514  (1868).  Or  may  settle 
a  suit  against  the  old  one.  Paine  v. 
Lake  Erie,  etc.  R.  R.,  31  Ind.  283 
(1869).  In  general,  see  Slattery  v. 
St.  Louis,  etc.  Co.,  91  Mo.  217  (1886). 

^  The  remedy  of  a  mortgagee  to  col- 
lect water  rentals  from  a  city  under 
a  contract  which  was  subject  to  the 
mortgage  must  be  at  law.  City  of 
Eau  Claire  v.  Payson,  109  Fed.  Rep. 
676  (1901).  A  mortgagee  of  a  water- 
works company  cannot  bring  suit  in 
the  federal  court  to  collect  from  the 
city   water  rents   when   the   city   and. 
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at  foreclosure  sale  cannot  revive  an  action  begun  by  the  mortgagor  after 
the  giving  of  the  mortgage  to  enjoin  the  collection  of  taxes. ^  A  sale 
of  the  assets  at  foreclosure  sale,  and  purchase  thereof  by  a  reorganized 
company,  does  not  carry  a  cause  of  action  against  promoters  for  fraud.- 
A  reorganized  company  may  be  charged  with  notice  of  the  reorganiza- 
tion agreement,  and  may  be  estopped  from  complaining  that  a  part 
of  the  securities  issued  by  the  old  corporation  were  overissues.^  The 
reorganized  company  may  be  liable  for  the  fees  of  lawyers  engaged  in  the 
litigation.^  An  owner  of  bonds,  which  were  guaranteed  by  another 
company,  which  latter  company  has  been  foreclosed  and  reorganized, 
cannot  maintain  a  suit  in  equity  to  compel  the  reorganized  company 
to  pay  the  bonds.  His  remedy  is  at  law.°  The  reorganized  company 
is  not  a  bona  fide  purchaser  of  the  property.  It  is  bound  to  take  notice 
of  all  equities  connected  wdth  the  property.^     So,  also,  a  mortgagee  of 


the  company  are  citizens  of  the  same 
state.  Such  a  suit  must  be  at  law 
and  cannot  be  by  a  proceeding  in  a 
foreclosure  suit.  City  of  Eau  Claire 
V.  Payson,  107  Fed.  Rep.  552  (1901). 
Where  an  insolvent  water-works  com- 
pany is  in  the  hands  of  a  receiver, 
the  contract  of  the  city  to  pay  hydrant 
rates  may  be  enforced  in  that  same 
suit.  Cunningham  v.  City  of  Cleve- 
land, 98  Fed.  Rep.  657  (1899).  Where 
a  water-works  mortgage  is  foreclosed, 
and  on  the  sale  the  purchaser  is  a 
citizen  of  another  state,  he  can  bring 
suit  in  the  federal  court  to  collect, 
under  a  contract  between  the  old  com- 
pany and  the  city  for  the  supply  of 
water,  even  though  the  company 
itself  could  not  have  brought  suit  in  the 
federal  court,  it  being  a  citizen  of 
the  same  state  as  the  city.  Portage 
City,  etc.  Co.  v.  City  of  Portage,  102 
Fed.  Rep.  769  (1900). 

1  Keokuk,  etc.  R.  R.  v.  Scotland 
County  Court,  152  U.  S.  318  (1894). 

2  Central  T.  Co.  v.  East  Tennessee, 
etc.  Co.,  116  Fed.  Rep.  743  (1902). 
See  also  §  852,  supra. 

3  Davidson  v.  Mexican  Nat.  R.  R., 
11  N.  Y.  App.  Div.  28  (1896). 

^  In  Meddaugh  v.  Wilson,  151  U.  S. 
333  (1894),  the  original  reorganiza- 
tion scheme  was  abandoned  and  a  new 
one  carried  through.  Under  the  facts 
in  the  case  it  was  held  that  the  pur- 
chaser had  undertaken  equitably  to 
pay   the   fees   of   counsel   for   various 


parties  in  the  litigation,  and  the  claim 
was  an  equitable  lien  on  the  new 
stock. 

^  Sawy^er  v.  Atchison,  etc.  R.  R.,  119 
Fed.  Rep.  252  (1902) ;  aff'd,  129  Fed. 
Rep.  100. 

^  See  §  673,  supra.  A  reorganized 
company  having  the  same  officers 
and  attorneys  as  the  old  company 
are  not  bona  fide  purchasers  without 
notice,  even  though  the  sale  was  by 
a  receiver.  Oregon,  etc.  Co.  v.  Balfour, 
90  Fed.  Rep.  295  (1898).  Where  the 
directors  indorse  corporate  notes  and 
take  as  security  a  deed  of  trust  and 
purchase  the  property  at  foreclosure 
sale  at  a  low  figure,  and  reorganize  it 
at  a  high  figure,  they  are  liable  on  the 
notes  as  principals.  Re  AUdred's 
Estate,  229  Pa.  St.  632  (1911).  Even 
though  an  officer  of  a  mortgagor  owns 
a  majority  of  the  stock,  and  is  also  a 
creditor,  and  promotes  a  suit  for  a 
receivership  and  sale  of  the  corporate 
property,  yet  he  may  purchase  at  the 
foreclosure  sale,  even  at  a  nominal 
figure,  and  a  corporation  to  which  he 
transfers  it  in  exchange  for  the  lat- 
ter's  capital  stock  may  be  a  bo7ia  fide 
purchaser  for  value,  even  though  it  is 
chargeable  with  notice  of  all  the 
facts,  and  may  insure  the  property  for 
its  own  benefit  and  not  for  the  benefit 
of  an  underlying  mortgage.  Farmers', 
etc.  Co.  V.  "Penn.,  etc.  Co.,  103  Fed. 
Rep.  132,  157  (1900) ;  aff'd,  186  U.  S. 
434.     The  reorganized  company  may 
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the  purchasing  company  is  chargeable  in  certain  cases  with  notice  of 
the  facts. ^     Although  the  new  company  is,  by  statute,  given  all  the 


be  bound  by  contracts  of  the  vendor 
of  the  propert3%  where  the  corporation 
is  chargeable  with  notice  of  the  same, 
such  contracts  being  the  reorganiza- 
tion contracts.  Continental  Trust  Co. 
V.  Toledo,  etc.  R.  R.,  86  Fed.  Rep.  929 
(1898).  Even  though  bj'  a  reorgan- 
ization plan  a  new  company  is  to 
assume  certain  floating  debts  of  the  old 
company  whose  property  is  purchased 
at  the  foreclosure  sale,  yet  the  holders 
of  such  debts  have  no  claim,  either  in 
law  or  in  equity,  against  the  new^  com- 
pany. Columbus,  etc.  R.  R.  Appeals, 
109  Fed.  Rep.  177  (1901).  Where  the 
mortgaged  property  is  burned  and  the 
insurance  money  is  paid  over  to  the 
trustee,  and  the  trustee,  wdth  the  eon- 
sent  of  all  the  bondholders  and  in 
pursuance  to  an  order  of  the  court, 
pays  over  the  money  to  the  reorgan- 
ized company  on  representations  that 
the  money  wall  be  used  to  rebuild  the 
buildings,  and  the  reorganized  com- 
pany uses  only  part  of  the  money  for 
that  purpose,  a  bill  in  equity  to  com- 
pel the  new  company  to  account  for 
the  remaining  part  and  to  apply  it 
to  the  rebuilding  of  the  buildings  wall 
not  lie.  Dallett  v.  Staten  Island,  etc. 
Co.,  61  N.  J.  Eq.  39  (1901).  A  reor- 
ganized company  to  which  the  fore- 
closed property  is  deeded  is  not  a  bona 
fide  purchaser  of  the  property  as 
against  judgment  creditors  of  the  insol- 
vent corporation.  Frazier  v.  East  Ten- 
nessee, etc.  R.  R.,  88  Tenn.  138  (1889). 
A  fractional  interest  in  a  reorganization 
will  be  protected  by  the  courts  as  a 
lien  equal  to  the  reorganization  mort- 
gage. Blair  v.  St.  Louis,  etc.  R.  R., 
23  Fed.  Rep.  524  (1885).  Where  the 
purchaser  at  foreclosure  sale  releases 
his  interest  to  a  reorganized  companj', 
the  reorganized  company  takes  every- 
thing that  passed  by  the  sale.  Gray 
V.  Massachusetts  Cent.  R.  R.,  171 
Mass.  116  (1898).  A  person  who 
pays  for  land  by  transferring  worthless 
mining  stock  is  not  a  bona  fide  pur- 
chaser. Sewell  V.  Nelson,  113  Ky. 
171  (1902).     See  also  §  350,  supra. 

'  See  ch.  XL,  supra.     Bona  fide  pur- 
chasers of  first-mortgage  bonds  issued 


by  a  reorganized  company,  which 
took  the  property  after  a  foreclosure 
sale,  are  protected  against  a  prior  lien 
which  the  court  in  the  foreclosure  suit 
held  to  be  valid,  where  the  holder  of 
such  lien  was  the  purchaser  at  fore- 
closure sale  and  conveyed  the  prop- 
erty to  the  new  company  in  payment 
of  the  mortgage  bonds  and  had 
diverted  a  part  of  the  bonds  from  their 
proper  purposes.  Venner  v.  Farmers' 
L.  &  T.  Co.,  90  Fed.  Rep.  348  (1898). 
Where  a  creditor  of  an  insolvent  cor- 
poration reorganizes  it,  and  then  by 
fraudulent  representations  induces 
another  company  to  sell  its  property 
to  the  reorganized  company  in 
exchange  for  stock  of  the  latter,  and  a 
mortgage  is  at  the  same  time  placed 
upon  the  combined  properties,  and 
default  takes  place  and  foreclosure  is 
commenced,  the  parties  so  selling  the 
property  in  the  said  mortgage  maj^ 
still  rescind  unless  innocent  bondhold- 
ers' rights  have  intervened,  in  which 
case  money  damages  may  be  had 
against  the  parties  bringing  about  the 
reorganization  and  making  the  mis- 
representations. Such  misrepresenta- 
tions may  consist  of  statements  as  to 
what  will  be  done  in  the  way  of  im- 
provements out  of  the  bonds,  as  well 
as  statements  as  to  the  cui'rent  net 
profits.  Old  Colony  Trust  Co.  v. 
Dubuque,  etc.  Co.,  89  Fed.  Rep.  794 
(1898).  In  the  case  Collins  v.  Sto- 
fer's  E.x'rs,  52  S.  W.  Rep.  940  (Ky. 
1899),  the  court  held  that  wiiere  the 
purchaser  at  foreclosm-e  sale  of  a  gas 
plant  sold  the  property  to  an  indi\id- 
ual  on  credit,  and  the  latter,  instead 
of  operating  it  himself,  operates  it  in 
the  name  of  the  insolvent  corporation, 
creditors  w^ho  become  such  thereafter 
have  no  lien  prior  to  the  purchase- 
money  lien  of  the  vendor  of  the  prop- 
erty, no  deed  by  the  latter  having  been 
made.  A  company  taking  a  railroad 
from  parties  purchasing  it  at  foreclo- 
sure sale  takes  it  subject  to  any  ven- 
dor's lien.  Where  the  purchasers  of  a 
road  pay  only  a  part  of  the  purchase 
price  and  then  deed  the  property  to  a 
new   corporation,    the   latter   takes   it 
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property,  rights,  and  privileges  of  the  old  company,  yet  it  is  a  new  cor- 
poration,^ and  irregularities  in  the  organization  of  the  new  company 
may  not  be  fatal  to  the  organization,  even  where  they  would  be  fatal 
in  the  case  of  a  corporation  organized  to  build  a  railroad.^  After  fore- 
closure and  sale,  quo  warranto  lies  at  the  instance  of  the  state  to  dis- 
solve the  old  corporation.^ 


subject  to  a  purchase-money  lien. 
Western,  etc.  R.  R.  v.  Drew,  3  Woods, 
691  (1879) ;  s.  c,  29  Fed.  Cas.  747.  A 
corporation  is  chargeable  with  notice 
of  facts  known  to  its  directors  whereby 
the  corporation  acquired  title  to  a 
large  property  from  the  bondholders 
of  a  foreclosed  company.  Rogers  v. 
New  York,  etc.  Land  Co.,  134  N.  Y. 
197  (1892). 

>  People  V.  Cook  110  N.  Y.  443 
(1888).  A  reorganization  under  the 
usual  statute  has  the  effect  of  creating 
a  new  corporation.  It  is  not  a  mere 
amendment  of  the  old  charter.  Mar- 
shall V.  Western,  etc.  R.  R.,  92  N.  C. 
322  (1885).  The  incorporation  of  a 
reorganized  company,  giving  it  all  the 


rights,  etc.,  of  the  old  company,  does 
not  give  it  title  to  a  judgment  obtained 
by  the  old  company.  Wilmington, 
etc.  R.  R.  V.  Downward,  14  Atl. 
Rep.  720  (Del.  1888). 

2  Under  a  statute  authorizing  the 
purchaser  to  organize  a  new  corpora- 
tion having  the  powers  of  the  old, 
mere  irregularities  in  organizing  are 
no  grounds  for  forfeiture  of  the  new 
charter,  since  the  individual  who  pur- 
chased at  the  sale  may  perhaps  be 
looked  upon  as  the  new  corporation. 
Commonwealth  v.  Central  Pass.  Ry., 
52  Pa.  St.  506  (1866). 

» People  V.  Northern  R.  R.,  42 
N.  Y.  217  (1870). 
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AND    OTHER    QUASI-PUBLIC    CORPORATIONS. 


CHAPTER  LIII. 
STEAM  RAILROADS. 


891.  A    railroad    corporation    as    a 

quasi-public  corporation. 

892.  Leases,  sales,  and  consolidation 

of  railroads  —  Powers  so  to 
do. 

893.  The  reason  of  this  rule. 

894.  Various     statutory     provisions 

construed. 

895.  Consolidation,  lease,  or  sale  un- 

der express  power  in  the 
charter  itself,  or  a  general 
statute  existing  at  the  time 
of  incorporation  —  Liabilities 
in  cases  of  a  lease  or  sale. 

896.  Consolidation,  lease,  or  sale  un- 

der an  amendment  to  the 
charter,  or  under  a  general 
statute  passed  subsequent  to 
the  charter. 

897.  Consolidation  dissolves  the  ex- 

isting corporations  and  cre- 
ates a  new  one  —  Liability  of 
a  consolidated  company  on 
the  debts  of  the  old  com- 
panies. 

898.  Joint   use  of  track,   bridge,   or 

depot  by  two  or  more  rail- 
roads —  Traffic  contracts  — 
"Pools." 

899.  Neither  a  railroad,  nor  any  es- 

sential part  of  it,  nor  its  roll- 
ing-stock can  at  common  law 
be  sold  under  levy  of  e.xecu- 
tion. 

900.  Regulation  of  railroads  in  vari- 

ous respects  by  the  legisla- 
ture. 

90L  The  rates  charged  by  railroads 
must  be  reasonable  —  Discrim- 
inations and  rebates. 

902.  Rates  charged  by  railroads  may 


be  reduced  by  the  legislature 
if  they  are  unreasonably  high. 
§  903.  A  railroad  must  operate  its 
line,  and  for  refusal  to  do  so 
is  liable  to  indictment,  ?nan- 
damus,  injunction,  or  forfei- 
ture of  franchises. 

904.  Mandamus  to  compel  a  railroad 

to  build  its  road,  operate 
more  trains,  stop  at  depots, 
erect  stations,  etc.  —  Strikes  — 
Forfeiture  for  failure  to  com- 
plete the  road. 

905.  Eminent    domain  —  Railroads 

may  be  authorized  by  the 
state  to  exercise  the  state's 
power  of  eminent  domain  — 
When  and  what  property 
may  be  taken  —  Remedies  as 
to  land  occupied  without  con- 
demnation. 

906.  The  right  of  way  —  Obtaining  it 

and  abandoning  it  —  One  road 
condemning  the  property  of 
another     road  —  Monopolies. 

907.  A    railroad     may  contract     to 

carry  passengers  or  freight 
beyond  its  own  line. 

908.  Contracts  by  a  railroad  against 

its  liability  for  negligence. 

909.  Miscellaneous    ultra    vires    and 

intra  vires  acts  of  railroad 
companies. 

910.  An  interstate  consolidated  rail- 

road corporation  is  a  separate 
corporation  in  each  state,  al- 
though it  has  one  capital 
stock,  board  of  directors,  and 
name. 

911.  Contracts  for  the  construction 

of  a  railroad. 


§  891.  A  railroad  corporation  as  a  quasi-public  corporation.  —  A 
railroad  corporation  is  not  a  public  corporation,  like  a  municipality. 
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inasmuch  as  it  is  run  for  the  profit  of  its  stockliolders.  Nor  is  it  a  pri- 
vate corporation,  Uke  a  manufacturing  company,  inasmuch  as  a  rail- 
road is  under  public  obligation  in  regard  to  the  operation  of  its  road. 
Hence,  a  railroad  corporation,  being  private  in  its  carrying  on  busi- 
ness for  gain,  and  being  public  in  its  duty  to  serve  the  public,  is  some- 
times called  a  quasi-public  corporation.^  The  quasi--puh\ic  features 
of  railroads  are  the  ones  which  are  now  to  be  considered.  The  things 
which  railroads  have  in  common  with  other  corporations,  such  as  issuing 
stock,  electing  directors,  borrowing  money,  etc.,  have  been  considered 
above.  It  is  now  necessary  to  consider  certain  principles  of  law  which 
apply  to  gMo^z-public  corporations  alone. 

§  892.  Leases,  sales,  and  consolidations  of  railroads  —  Powers  so 
to  do.  —  A  railroad  company  has  no  implied  power  to  lease  or  sell 
its  railroad  to  another  company,  or  to  consolidate  with  another  com- 
pany. Such  power  never  exists  unless  it  is  given  expressly  by  the 
legislature.  Notwithstanding  this  well-settled  principle  of  law,  the  in- 
terests and  demands  of  trade  have  been  such  that  leases,  sales,  and 
consolidations  are  often  made  without  reference  to  the  law.  Most  of 
the  states  now  have  statutes  expressly  allowing  such  sales,  leases,  and 
consolidations.  There  is  a  rapid  tendency  on  the  part  of  the  railroads 
towards  the  creation  and  unification  of  trunk  lines,  and  the  absorption 
of  the  smaller  companies  by  the  larger  ones.  In  Europe  this  stage  of 
railroad  development  has  been  passed  through,  and  it  is  there  generally 
found  that  in  each  country  a  few  great  systems  control  all  the  railroads. 
In  America  the  past  thirty  years  have  brought  about  the  creation  of 
semi-transcontinental  lines,  and  the  consolidation,  absorption,  and 
disappearance  of  large  numbers  of  local  or  branch  lines.  During  the 
past  ten  years  the  American  movement  towards  systenls  of  railroads 
to  traverse  the  entire  continent  has  developed  with  startling  rapidity. 
Short  lines,  and  even  whole  systems  of  railroads,  are  disappearing  as 
separate  organizations.  Large  interests  require  and  in  some  way 
obtain  a  removal,  of  the  legal  right  of  the  state  and  of  stockholders  to 
object  to  the  changes  which  are  rapidly  going  on.  The  latest  phase 
of  such  consolidation  is  the  formation  of  "  securities  companies  "  to 
own  and  hold  a  majority  of  the  capital  stock  of  competing  railroads. 
The  principles  of  law  governing  the  rights  of  the  state  and  of  stocldiolders 
in  these  consolidations  or  leases  are  of  vital  importance.^ 

1  See  §  7,  supra.  railroads  of  this  country  are  moving 

-The    subject    of    "securities    com-  rapidly    toward    some    great    system 

panics"  is  considered  in  §317,  supra,  of  consolidation.     I  do  not  know  when 

Mr.    Charles   Francis   Adams,    one   of  or  how  it  will  come  about ;  nor  is  it 

the   most   profound   thinkers   on   rail-  necessary      now      to      consider      this, 

road  problems,  said  on  December  15,  Neither  do   I   believe   it  will   become 

1888,  in  an  address  at  Boston :     ."The  an  evil  when  it   does  come.     Never- 
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There  is  a  large  number  of  cases  which  consider,  in  its  various  phases, 
the  power  or  want  of  power  of  a  railroad  corporation  to  lease  or  sell 
its  railroad  to  another  company.  These  cases  are  given  at  length  in 
the  notes  below,  arranged  under  the  headings  of  the  various  states.^ 


theless,    it    is    a    matter    of    common 
notoriety  that  such  a  result  is  viewed 
with  grave  popular  apprehension.  We 
have  seen  wliat  the  progress  of  the  last 
twenty  years  has  been  in  this  respect. 
Crystallization    has    gone    on    during 
those  years,  so  that  while  then  a  rail- 
road of  two  hundred  or  three  hundred 
miles    was    considered    large,    one    of 
five  thousand  or  six  thousand  miles  is 
now  far  from  being  the  largest.     As  I 
have    pointed    out,    the    movement    is 
to-day    going    forward    more    rapidly, 
much    more   rapidly,    under    the   arti- 
ficial impetus  given  to  it  by  the  inter- 
state commerce  act  than  ever  before. 
The  next  move  will  be  in  the  direction 
of  railroad  systems  of  twenty  thousand 
miles  each  under  one  common  manage- 
ment.    The  interstate  commerce  act, 
acting    on    the    tendency    of    natural 
forces,     is    at     this    moment    rapidly 
driving  us  forward  toward  some  grand 
railroad     trust     scheme.     Even     this, 
from  my  point  of  \aew,  I  cannot  regard 
as  a  thing  to  be  dreaded.     I  am  very 
sure  now,  as  I  have  been  for  the  last 
twenty  years,  and  as  I  long  ago  ex- 
pressed   myself,  that  a  great    consoli- 
dated corporation  or  even  trust  can  be 
held  to  a  far  stricter  responsibility  to 
the   law    than   numerous   smaller   and 
conflicting    corporations.     Under    the 
existing   sj^stem   no   one  can   be   held 
to   account.     Evasion   is   always   pos- 
sible ;   and  invariably   it  is  the  other 
man  who  is  responsible  for  the  wicked- 
ness.    With     one     large     corporation 
or  trust  it  would  be  otherwise.     Both 
law   and   popular   opinion   could,   and 
certainly    would,    be   directed    against 
it."     Mr.  Justice  Brewer  has  said  on 
this  subject  (U.  S.  v.  Western  Union 
Tel.  Co.,  50  Fed.  Rep.  28,  42  —  1892)  : 
"It    may    be    true,    as    contended, — 
and,    not    disturbed    by    the    common 
hue  and   cry   about   monopoly,    I   am 
disposed  to  believe  that  it  is  true,  — 
that   the   real   interests   of   the  public 
are  subserved  by  the  consolidation  of 
the    various    transportation    systems, 


and  that  the  putting  into  the  hands 
and  under  the  control  of  one  corpora- 
tion the  telegraphic  business  of  the 
country  would  secure  to  the  public 
cheaper  and  better  service."  The 
above-described  tendency  towards 
consolidation  of  railroads  was  referred 
to  in  Mannington  v.  Hocking  Valley 
Ry.,   183  Fed.   Rep.    133,    152   (1910). 

1  The  decisions  on  this  subject  are 
given  under  the  heading  of  the  state 
in  which  they  were  rendered,  or 
whose  laws  were  under  consideration. 
The  decisions  of  the  federal  courts 
are  also  so  distributed,  although  many 
of  the  federal  decisions  turn  upon 
common-law  principles  which  govern 
all  of  this  class  of  cases.  In  addition 
to  the  cases  below,  the  cases  on  the 
power  of  railroad  companies  to  give 
a  mortgage  should  also  be  consulted 
(see  §§  780-786,  supra),  inasmuch  as 
the  objections  to  a  mortgage  are  the 
same  as  those  to  a  sale. 

Alabama:  The  power  of  a  railroad 
company  to  sell  its  property,  real  and 
personal,  does  not  give  power  to  sell 
the  railroad,  where  certain  portions 
of  the  charter  indicate  that  the  lat- 
ter power  is  not  conferred.  Spence 
V.  Mobile,  etc.  Ry.,  79  Ala.  576  (1885). 
In  Meyer  v.  Johnston,  53  Ala.  237 
(1875),  it  seems  to  be  held  that  a 
consolidation  of  an  Alabama  corpo- 
ration with  two  Georgia  corporations, 
all  three  companies  having  power  to 
unite  and  consolidate  their  stock  with 
the  others,  left  the  Alabama  corpora- 
tion still  in  existence,  and  that  the 
two  Georgia  corporations  were  merged 
into  it.  Affirmed  in  Meyer  ;;.  John- 
ston, 64  Ala.  603  (1879).  In  McCaleb 
V.  Good^vin,  114  Ala.  615  (1897),  one 
street  railway  purchased  all  the  stock 
of  another  street  railway  and  paid  the 
stoekliolders  therefor  by  issuing  the 
mortgage  bonds  of  the  latter  street 
railway  company.  The  former  then 
placed  the  stock  under  its  own  mort- 
gage, and,  this  having  been  foreclosed, 
the   purchaser   attacked    the   validity' 
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facturing or  business  enterprises  in  that  it  owes  certain  duties  to  the 


of  the  first-mentioned  mortgage.  The 
court  sustained  the  mortgage,  how- 
ever, on  the  ground  that  all  the  stock 
had  voted  therefor.  Although  a  stock- 
holder voted  in  favor  of  an  ultra  vires 
lease,  yet,  if  the  corporation  has 
repudiated  the  lease,  the  estoppel 
is  destroyed  and  the  stockholder's 
suit  may  continue.  Memphis,  etc. 
R.  R.  V.  Grayson,  88  Ala.  572  (1890). 
See  also  §  730,  supra.  The  Alabama 
statute  authorizing  leases  of  railroads 
must  be  conformed  to  by  a  foreign 
corporation  taking  a  lease  of  a  domes- 
tic corporation.  George  v.  Central 
R.  R.  etc.  Co.,  101  Ala.  607  (1894). 
The  state  cannot  oust  a  foreign  rail- 
road corporation  from  operating  a 
railroad  in  the  state  on  the  ground 
that  the  railroad  in  the  state  had  been 
leased  to  the  foreign  company  without 
the  consent  of  the  stockholders,  as 
required  by  statute,  it  appearing  that 
such  stockholders  did  not  object. 
Louisville  &  N.  R.  R.  v.  State,  154 
Ala.  156  (1907).  A  minority  stock- 
holder in  a  railroad  company  may 
enjoin  a  sale  of  its  property  to  another 
railroad  corporation  which  owns  a 
majority  of  the  stock  of  the  former, 
the  price  of  his  stock  being  fixed  in  the 
deal  and  it  being  shown  that  there 
were  certain  accounts  between  the 
companies  which  were  being  litigated 
and  which  might  materially  increase 
the  value  of  his  stock.  The  court, 
however,  will  not  enjoin  the  second 
company  from  voting  its  stock  in  the 
former  company  and  thus  controlling 
the  board  of  directors,  no  fraud  being 
shown.  South,  etc.  R.  Co.  v.  Gray, 
160  Ala.  497  (1909).  As  to  the  power 
of  a  railroad  corporation  to  mortgage 
its  railroad,  see  §  780,  supra.  As  to  the 
power  of  one  company  to  buy  the  stock 
of  another  company,  see  §  314,  supra. 
Arkansas:  A  company  incorporated 
to  build  a  road  from  one  point  to 
another  point  may  purchase  a  road 
already  in  existence  between  those 
points.  Arkansas,  etc.  R.  R.  Co.  v. 
St.  Louis,  etc.  R.  R.,  103  Fed.  Rep. 
747  (1900).  A  Louisiana  railroad 
corporation     owning     a     railroad     in 


Arkansas  cannot  lease  it  unless  the 
statutes  of  Arkansas  authorize  such 
lease,  and  the  statutes  of  Arkansas 
in  regard  to  leases  must  be  complied 
with,  although  strict  compliance,  such 
as  the  assent  of  stockholders,  may  be 
waived  by  acquiescence.  Louisiana, 
etc.  R.  R.  V.  State,  75  Ark.  435  (1905). 
A  railroad  company  cannot  defeat 
a  suit  for  rent  on  a  lease  which  it  has 
entered  into  by  setting  up  the  defense 
that  the  lessor  corporation  had  no 
power  to  make  the  lease.  White 
River,  etc.  Ry.  v.  Star,  etc.  Co.,  77 
Ark.   128  (1905). 

California :  The  question  of  whether 
a  street  railway  company  may  sell  a 
part  of  its  railway  is  one  which  the 
state  alone  can  raise.  Oakland  R.  R. 
V.  Oakland,  etc.  R.  R.,  45  Cal.  365 
(1873).  Where  the  statute  requires 
the  vote  of  the  holders  of  a  certain 
amount  of  stock,  only  the  outstanding 
stock  is  considered.  The  unissued 
stock  and  the  treasury  stock  are  not 
counted.  A  trustee  of  stock  has  the 
right  to  vote  thereon,  even  for  consoli- 
dation, and  even  though  he  holds  it 
for  another  corporation.  Market 
Street  Ry.  v.  Hellman,  109  Cal.  571 
(1895).  Where  a  street  railway  com- 
pany in  one  state  transfers  its  property 
to  a  street  railway  company  organized 
in  another  state,  and  takes  back  a 
purchase-money  mortgage,  the  deed 
and  mortgage  are  illegal ;  but  where 
the  former  company  expressly  ratifies 
the  mortgage  it  may  be  enforced  by 
foreclosure  of  the  property.  Illinois, 
etc.  Bank  v.  Pacific  Ry.,  117  Cal.  .332 
(1897).  Where  one  corporation  buys 
a  street  railroad  from  another,  a  stock- 
holder in  the  former  cannot  question 
the  validity  of  bonds  issued  by  the 
latter  and  expressly  assumed  by  the 
former,  nor  can  he  raise  the  question 
of  fraud  in  constructing  the  road. 
Smith  V.  Ferris,  etc.  Ry.,  51  Pac.  Rep. 
710  (Cal.  1897).  A  lease  of  one  rail- 
road to  another  is  valid  in  CaUfornia, 
even  though  in  the  contract  of  lease 
there  is  a  provision  that  the  lessee 
shall  have  a  right  to  buy  the  prop- 
erty.    A    provision    that    the    lessee 
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public.     It  resembles  in  many  respects  an  ordinary  highway,  and  differs 
from  it  chiefly  in  the  fact  that  it  may  charge  toll  instead  of  being  free, 


shall  pay  the  taxes  may  be  enforced 
against  a  receiver  of  the  lessee.  U.  S. 
Trust  Co.  V.  Mercantile  Trust  Co., 
88  Fed.  Rep.  140  (1898). 

Colorado:  If    a    lease    is    void,    the 
lessee   cannot   be   compelled   by    man- 
damus   to    operate    the    road.     People 
V.  Colorado,  etc.  R.  R.,  42  Fed.  Rep. 
638    (1890).     Even    though    the    pur- 
chaser of  the  property  of  a  corporation 
takes,  in  addition  to  the  deed,  all  of 
the  shares  of  stock,  the  consideration 
going     directly     to     the     stockholder, 
the  transaction  is  a  sale  of  the  prop- 
erty and  not  of  the  stock,  and  hence 
the  proceeds  of  the  sale  belong  to  the 
corporation.     Pendery  v.  Carleton,  87 
Fed.     Rep.     41     (1898).     A    contract 
between    two    railroad    companies  by 
which  one  is  given  the  right  to  run  over 
certain  tracks  of  the  other  on  payment 
of  a  rental   and   a  proportion  of  the 
maintenance  expense,  the  track  to  be 
operated    jointly,    each    road    running 
its  own  trains  and  employing  its  own 
trainmen,   but  both  roads  uniting  in 
employing    a    superintendent,     track- 
men and  station  agents,  is  a  lease  and 
not  a  merging  of  the  business  of  the 
two  companies,  and  hence  the  lessee 
may  be  liable  to  the  lessor  for  damage 
due     to     negligence     of     the     former. 
Central   Trust   Co.    v.    Colorado,    etc. 
Ry.,  89  Fed.  Rep.  560  (1898).     Where 
a  corporation  sells  its  property  through 
misrepresentations,  and  in  deeding  the 
property    causes    all    its    outstanding 
capital   stock   to   be   delivered   to   the 
vendee,  the  vendee  in  suing  to  recover 
back  the  money  need  not  allege  that 
the  stock  was  valueless,  there  being  an 
allegation     that     the     property     was 
valueless.     Keener  v.   Baker,   93  Fed. 
Rep.  377  (1899).     A  water-works  com- 
pany  is     a    gi/a,si-public     corporation 
and    cannot    sell    its    entire    property 
unless  authorized  by  statute  so  to  do, 
but  a  statute  authorizing  corporations 
to  sell  their  property  on  a  two-thirds 
vote  of  their  stockholders  gives  such 
power    to    a    water-works    company. 
City  of  South  Pasadena  v.  Pasadena, 
etc.  Co.,  152  Cal.  579  (1908). 

Connecticut:  In  Bishop  v.  Brainerd, 


28  Conn.  289  (1859),  the  court  said  it 
was  questionable  whether  power  "to 
connect  and  make  joint-stock  or  com- 
mon interest  with  any  other  railroad 
company"  authorized  a  consolidation 
with    a    Rhode    Island    railroad    com- 
pany ;  but,  the  legislature  having  rati- 
fied   the    agreement,    a    subscriber    to 
the  original  corjioration  is  not  released. 
The    legislature,    under    the    reserved 
right  to  amend  a  charter,  may  author- 
ize    a     consolidation,     even     against 
the   dissent   of  minority   stockholders. 
In   Buck    V.    Sej'mour,    46   Conn.    156 
(1878),    the  court  held   that  where  a 
railroad    company,    under    its    special 
charter  power  to  lease  any  other  con- 
necting railroad,  took  a  lease  of  another 
road    with    which    it    connected     by 
means  of  an  intervening  railroad  over 
which  the  lessee  railroad  had  a  power 
by   contract    to   run   its    trains,    such 
lease  was  subject  to  a  mortgage  given 
by  the  lessor  railroad  on  all  its  prop- 
erty, whether  such  lease  was  valid  or 
not.     In    New    York,    etc.    R.    R.    v. 
New  York,  etc.  R.  R.,  52  Conn.  274 
(1884),    where    the    controversy    was 
whether     certain     land     belonged     to 
the  vendee  of  the  railroad  and  prop- 
erty of  a  company,  or  was  subject  to  a 
subsequent    condemnation    proceeding 
against    the    vendor    corporation,    the 
court  held   that  the  charter   power  of 
the  vendee  company  to  buy  the  rail- 
road and  property  of  the  vendor  com- 
pany   gave    by    implication    power    to 
the  vendor  company  to  sell,  although 
the  latter  had  no  express  power  to  sell. 
In  Middletown  v.  Boston,  etc.  R.  R., 
53  Conn.  351  (1885),  where  the  charter 
authorized  a  lease  on  a  tliree-fourths 
vote  of  the  stockholders,  a  lease  was 
sustained,    although    the    rental    was 
enough  to  pay  dividends  on  the  pre- 
ferred stock  only,  leaving  nothing  for 
the  common  stockholders.     PoAver  of 
a  railroad  corporation  to  take  a  lease 
of  connecting  railroads  gives  power  to 
such    connecting    railroads    to    make 
such     lease.     Huntting     v.     Hartford, 
etc.    Ry.,    73    Conn.    179    (1900).     A 
street  railway  company  cannot  legally 
transfer    to    an    individual    its    fran- 
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and  may  exclude  all  cars  from  its  tracks  except  its  own.     But  a  rail- 
road is  bound  to  serve  the  public  and  to  carry  freight  and  passengers 

cMse   right   to   construct   its   railway,  to  sell  to  any  other  company.     "The 
Hence,  where  the  incorporators  named  greater  power  of  aUenating  or  extin- 
in  a  special  charter  organize  by  sub-  guishing   all    its    franchises,    including 
scribing  one  share  each  and  allowing  its  own  being  and  existence,  contains 
another    person    to    subscribe   for    the  the    lesser    power    of    alienating    its 
remainder,    he    is    at    the    same    time  road."      The     company     under     this 
entering  into  a  personal  contract  with  power  may  sell  a  part  of  its  road,  and 
them    that    he    would    construct    the  may   consolidate   the   stock  issued  in 
street  railway  called  for  by  the  charter  constructing  that  part  with  the  stock 
within  a  certain  time,  and  for  failure  of    the    vendee,  by   exchanging    such 
so  to  do  he  was  to  "return  the  charter,"  stock    for    the    stock    of    the    latter. 
a  suit  by  the  original  incorporators  to  Stockholders    who    assented    to    such 
cancel  his  subscription  and  to  obtain  exchange,  and  made  it,  cannot  after- 
control  of  the  board  of  directors  will  wards   attack   it.     A  company  incor- 
not  lie,  inasmuch  as  the  contract  was  porated    to    build  a  railroad    between 
an  attempt  to  transfer  the  corporate  certain    points   has    power    to    buy    a 
franchise.     Simonds  v.  East  Windsor,  railroad  already  constructed    between 
etc.    Ry.,    73    Conn.    513    (1901).     A  those     points,     instead     of     building 
state  may  enact  a  statute  authorizing  a    new    Hne.      Concerning    the    con- 
a  railroad  corporation  to   condemn  a  soUdation    of    competing    Unes,    etc., 
minority     of     the     stock    in    another  see  §  315,  supra.     Two  street  railways 
company,  the  former  company  being  cannot    be    consoUdated    unless    the 
already  the  owner  of  the  majority  of  statutes    allow    it.     Notes    given    for 
the   stock,    it   being   shown   that   the  stock  purchased  for  that  purpose  only 
pubHc   interest   so   demands,   the  im-  cannot     be     enforced.     Tompkins     v. 
provement  of  the  railroad  itself  being  Compton,    93    Ga.    520    (1893).     The 
of    sufficient    public    interest.     Offield  Georgia        constitutional        provision 
V.  N.   Y.,   etc.   R.   R.,  203  U.   S.  372  against    corporations    acquiring    stock 
(1906).  in    other    corporations,    and    thereby 
Florida :     A     railroad     corporation  decreasing  competition,  will  be  applied 
has    no    right    to    lease    the    terminal  by  the  Alabama  courts  to  a  case  where 
point  of  its  railroad  track  and  termi-  a     Georgia     railroad     company     has 
nal  facihty  on  a  navigable  stream  to  acquired  the  majority  of  the  stock  of 
a  steamboat  company,  and  thereby  de-  an   Alabama   railroad    company,    and 
feat  the  ingress  and  egress  to  and  from  then  taken  a  lease  of  the  latter.     A 
said  railroad  track  on  the  part  of  other  minority  stockholder  in  the  Alabama 
competing    lines    of    steamboat    com-  company,  the  lessor,  may  attack  the 
panies.     Indian  River  Steamboat  Co.  lease.     George  v.   Central   R.   R.   etc. 
V.   East   Coast   Transp.    Co.,   28   Fla.  Co.,   101   Ala.  607   (1894).     Although 
387  (1891).  the  records  of  one  of  the  consohdating 
Georgia:     Under    a    power    to    sell  companies  is   lost,   yet  its   agreement 
the    railroad    and    its    franchises    to  thereto  may  be  shown  by  other  evi- 
any    other    railroad    corporation,    the  dence.     The  consoUdated  company  is 
road  cannot  be  advertised  to  be  sold  not  a  new  corporation,  but  is  a  sort  of 
at    auction    in    parcels,    nor    for    the  union.     A  stoeldiolder  in  the  consol- 
sale  of  the  iron  separately.     A  stock-  idated    company    cannot    attack    the 
holder  may  enjoin   the   sale.     Upson,  legality   of   mortgage   bonds   given  in 
etc.     R.    R.    V.    Sharman,  37  Ga.   644  connection  with  the  consolidation.  The 
(186S).     The  important  case  Branch  ?'.  directors  may  authorize  the  mortgage 
Jesup,  106  U.  S.  468  (1882),  arose  in  without  any  vote  of  the  stockholders. 
Georgia.     In     that     case     the     court  Phinizy    v.    Augusta,    etc.    R.    R.,    62 
held  that  power  of  one  company  to  Fed.     Rep.     678     (1894).     Power    to 
incorporate    its    stock  with  the  stock  mortgage  the  entire  property  and  fran- 
of    any    other   company   gives    power  chise  has  been  held  not  to  give  power 
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if  a  reasonable  compensation  therefor  is  offered.     Such  was  the  old  turn- 
pike law  in  England ;  and  when  railroads  began  to  come  into  use,  about 

to   mortgage   the   income,   rents,   and    of  the  stockholders  of  a  railroad  com- 


profits.  Power  to  one  corporation  to 
enjoy  all  the  rights  and  privileges 
granted  to  another  does  not  give  to 
the  former  a  power  of  mortgage  which 
was  given  to  the  latter.  Georgia 
S.  &  F.  Ry.  V.  Barton,  101  Ga.  466 
(1897).  Where  two  corporations  are 
authorized  to  consolidate  upon  such 
terms  as  they  see  fit,  and  such  consoli- 
dation is  made  by  having  one  of  the 
companies  sell  all  its  assets  to  the 
other,  the  latter  becomes  liable  for 
the  obligations  of  the  former  to  the 
e.xtent  at  least  of  the  property  received, 
even  though  the  agreement  recited 
certain  specific  obligations  as  being 
the  only  outstanding  obligations  and 
assumed  the  same,  it  transpiring  after- 
wards that  certain  tickets  were  out- 
standing. Tompkins  v.  Augusta,  etc. 
R.  R.,  102  Ga.  436  (1897).  The  con- 
solidation of  two  railroads  in  Georgia 
is  not  in  violation  of  the  statutes  of 
that  state  where  they  do  not  prac- 
tically compete.  A  consolidation  un- 
der the  Georgia  statute  need  not  be 
approved  by  every  stockholder.  A 
majority  vote  is  sufficient.  The  fact 
that  one  of  the  trustees  of  a  voting 
trust  is  an  officer  in  a  certain  railroad 
does  not  render  illegal'  the  voting  of 
the  stock  in  favor  of  consolidating  with 
that  railroad,  there  being  no  proof 
of  wrong-doing  or  unfair  terms.  Where 
a  statute  authorizes  the  consolidation 
of  connecting  lines  it  is  sufficient  that 
the  ends  of  the  lines  are  separated  by 
only  twelve  miles  and  the  intervening 
track  is  being  laid  as  fast  as  possible. 
Dady  v.  Georgia,  etc.  Ry.,  112  Fed. 
Rep.  838  (1900).  A  lease  whereby 
the  lessee  is  to  pay  the  operating 
expense  and  the  interest  on  the  debt 
and  the  cost  of  betterments,  and  is 
then  to  pay  one  half  of  the  balance  to 
the  lessor,  is  not  a  co-partnership, 
inasmuch  as  the  lessor  is  not  to  pay  any 
losses.  A  suit  in  equity  does  not  lie 
at  the  instance  of  the  lessor  to  cancel 
the  lease  for  breach  of  the  covenants. 
The  remedy  is  at  law.  South  Caro- 
lina, etc.  R.  R.  V.  Augusta,  etc.  R.  R., 
107     Ga.     164     (1899).     A     majority 


pany  have  no  power  to  amend  the 
charter  so  as  to  accept  the  general 
railroad  act  of  the  state,  which  general 
act  will  give  the  company  the  right 
to  indefinitely  extend  its  railroad, 
build  branch  lines,  lease  its  property, 
build  and  operate  steamboats,  or 
consolidate  with  anj^  other  railroad 
company.  Such  a  wholesale  amend- 
ment is  illegal  as  against  the  dissent 
of  a  stockholder,  even  though  a  portion 
of  such  general  act  may  have  been 
accepted  as  being  not  a  fundamental 
but  merely  an  auxiliary  amendment. 
Alexander  v.  Atlanta,  etc.  R.  R.  Co., 
108  Ga.  151  (1899).  The  constitu- 
tional provision  in  Georgia  against  the 
consolidation  of  competing  lines  of 
railroad  does  not  necessarily  apply  to 
a  consolidation,  even  though  the  two 
roads  compete  at  certain  points.  Each 
case  is  decided  on  its  own  facts,  and 
if  on  the  whole  the  public  is  benefited 
rather  than  injured  by  the  consolida- 
tion, it  is  not  illegal  under  this  con- 
stitutional provision.  State  v.  Cen- 
tral, etc.  Ry.,  109  Ga.  716  (1900). 
The  provision  in  the  constitution  of 
Georgia  against  the  legislature  author- 
izing any  corporation  to  purchase  the 
stock  of  another  corporation  does  not 
apply  except  in  cases  where  such  pur- 
chase lessens  competition,  and  hence 
does  not  prevent  a  trust  company 
being  given  the  power  to  purchase  the 
stock  of  street  railway  companies, 
and  hence  such  purchase  cannot  be 
enjoined  at  the  instance  of  the  state. 
Trust  Co.,  etc.  v.  State,  109  Ga.  736 
(1900).  Where  by  the  terms  of  a 
lease  of  all  the  corporate  property 
the  rent  is  to  be  paid  directly  to  the 
stockholders  as  dividends,  and  a 
prior  mortgage  of  the  lessee  is  fore- 
closed, and  the  lease  is  not  assumed 
by  the  receiver,  a  stockholder  of  the 
lessor  cannot  object  to  a  subsequent 
arrangement  between  the  lessor  and 
the  reorganized  company  of  the  les- 
see by  which  a  certain  sum  is  paid 
to  the  lessor  to  be  used  for  other 
purposes  than  dividends.  Central, 
etc.    Co.    I'.    Farmers',   etc.    Co.,    112 


(221) 
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the  year  1830,  the  rules  of  law  applicable  to  turnpike  and  stage  lines 
were  applied  so  far  as  possible  to  the  railroads.     In  addition  to  this. 


Fed.  Rep.  81  (1900).  As  to  the  power 
of  one  company  to  buy  the  stock  of 
another  company,  see  §  314,  supra, 
and  Central  R.  R.  v.  Collins,  40  Ga. 
582  (1869). 

Illinois:  A  stockholder  is  not 
released  from  his  subscription  by  the 
fact  that  an  amendment  to  the  char- 
ter authorizes  the  company  to  con- 
solidate with  intersecting  railroads. 
Sprague  v.  Illinois,  etc.  R.  R.,  19  111. 
174  (1857) ;  but  see  Illinois,  etc.  R.  R. 
V.  Cook,  29  111.  237  (1862).  Under 
the  Illinois  statutes  a  consolidated 
railroad  is  liable  for  the  obligations  of 
the  constituent  companies.  Peoria, 
etc.  Ry.  V.  Coal,  etc.  Co.,  68  111.  489 
(1873).  A  subscriber  to  stock  is 
not  released  by  a  consolidation  which 
is  authorized  by  the  charter  and  also 
by  a  general  statute  existing  at  the 
time  when  the  charter  was  granted. 
Nugent  V.  Supervisors,  19  Wall.  241 
(1873).  It  is  no  defense  to  a  subscrip- 
tion that  the  company  has  made  an 
ultra  vires  lease  of  its  railroad.  The 
subscriber's  remedy  is  to  file  a  bill  to 
set  the  lease  aside.  Hays  v.  Ottawa, 
etc.  R.  R.,  61  111.  422  (1871);  Ottawa, 
etc.  R.  R.  V.  Black,  79  111.  262  (1875). 
In  Archer  v.  Terre  Haute,  etc.  R.  R., 
102  111.  493  (1882),  the  court  said  that 
the  statute  of  1865  requiring  the  con- 
sent of  all  resident  stockholders  to  a 
lease  to  a  foreign  corporation  would 
call  for  clear  proof  of  ratification  if  such 
consent  was  not  obtained.  Under  the 
act  of  1867  authorizing  an  Illinois 
railroad  company  to  "consolidate  and 
connect  its  railroad  with  any  other 
continuous  line  of  railroad  either  in 
this  state  or  in  the  state  of  Indiana," 
the  court  in  a  dictum  said  that  this 
did  not  authorize  a  lease,  and  then 
proceeded  to  hold  that  a  lease  of  an 
Illinois  railroad  to  an  Indiana  rail- 
road company  for  nine  hundred  and 
ninety-nine  years,  the  rent  to  be  thir- 
ty-five per  cent,  of  the  gross  receipts, 
was  valid  as  a  "contract  for  connect- 
ing the  railroads."  The  lessee  had 
agreed  to  pay  all  taxes.  Hence  its 
bill  to  enjoin  the  collection  of  taxes 
on  the  capital  stock  as  well  as  tan- 


gible property  of  the  lessor  was  dis- 
missed. A  statute  authorizing  the 
transfer  of  all  the  corporate  fran- 
chises, etc.,  does  not  include  the 
franchise  to  be  a  corporation.  Snell 
V.  Chicago,  133  111.  413  (1890).  "Two 
or  more  railway  companies,  whoso 
railways  form  a  continuous  line,  may 
enter  into  a  joint  arrangement  for 
operating  their  railways  as  one  line, 
and  to  become  jointly  liable  for 
money  borrowed  to  be  used  in  further- 
ance of  the  business  of  such  Une." 
A  creditor  may  sue  them  jointly. 
Chicago,  etc.  Ry.  v.  Ayers,  140  111. 
644  (1892).  The  act  of  Feb.  12, 
1855,  authorizing  contracts  with  for- 
eign railroad  companies  for  leasing^ 
or  running  the  roads,  does  not  consti- 
tute a  waiver  by  the  state  of  its  juris- 
diction over  railroad  companies  char- 
tered by  the  state.  Illinois  Cent. 
R.  R.  V.  People,  143  111.  434  (1892). 
The  lUinois  statute  of  Feb.  16,  1865 
(now  repealed),  requiring  the  unani- 
mous consent  of  resident  stockholders 
to  any  consolidation  or  lease  of  a 
domestic  with  or  to  a  foreign  railroad 
corporation,  and  declaring  the  consoli- 
dation or  lease  "null  and  void"  with- 
out it,  was  nevertheless  for  the  benefit 
of  stockholders  only.  They  might 
waive  it  or  be  estopped  by  lapse  of 
time  from  setting  it  up.  St.  Louis, 
etc.  R.  R.  V.  Terre  Haute,  etc.  R.  R., 
145  U.  S.  393,  403  (1892),  distinguish- 
ing Archer  v.  Terre  Haute,  etc.  R.  R., 
102  111.  493  (1882).  The  Illinois  stat- 
ute of  Feb.  12,  1855,  authorizing^ 
domestic  railroad  corporations  to  make 
"contracts  and  arrangements  with 
each  other,  and  with  railroad  corpora- 
tions of  other  states,  for  leasing  or 
running  their  roads,  or  any  part 
thereof,"  authorizes  domestic  corpora- 
tions to  lease  to  or  take  a  lease  from 
other  domestic  or  foreign  railroad  cor- 
porations. St.  Louis,  etc.  R.  R.  v. 
Terre  Haute,  etc.  R.  R.,  145  U.  S.  393 
(1892).  In  Pittsburgh,  etc.  Ry.  v. 
Keokuk,  etc.  Bridge  Co.,  131  U.  S. 
371  (1889),  the  various  statutes  of 
Illinois  relative  to  leases,  sales,  and  con- 
solidations are  reviewed,   and  a  con- 
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the  quasi-public  nature  of  railroads,  in  that  they  were  necessarily  used 
daily  by  great  numbers  of  people,  soon  made  it  necessary  that  rail- 


tract  for  the  use  of  a  bridge  by  an 
IlJinois  railroad  corporation  was  sus- 
tained. The  railroad  bridge  company 
was  held  to  be  a  railroad  companj'. 
The  act  of  Feb.  12,  1855,  giving  domes- 
tic corporations  power  to  make  "con- 
tracts and  arrangements  with  each 
other,  and  with  railroad  corporations 
of  other  states,  for  leasing  or  running 
their  roads,  or  anj^  part  thereof," 
gives  power  to  lease  to  a  foreign  cor- 
poration. Pennsylvania  R.  R.  v.  St. 
Louis,  etc.  R.  R.  118  U.  S.  290,  309 
(1886).  The  general  law  in  Illinois 
allowing  leases  of  railroads  does  not 
seem  to  require  that  they  be  continu- 
ous or  connected.  Humphreys  v.  St. 
Louis,  etc.  Ry.,  37  Fed.  Rep.  307 
(1889).  In  Hervey  v.  Illinois  Mid. 
Ry.,  28  Fed.  Rep.  169  (1884),  the  char- 
ter of  a  company  authorized  it  to 
unite  its  railroad  ^\^th  any  other  con- 
tinuous lines  of  railroad,  and  to  pur- 
chase any  other  roads  or  parts  of 
roads,  either  wholly  or  partly  con- 
structed, which  might  constitute  or 
be  adopted  as  part  of  its  main  line. 
Under  this  power  the  company  pur- 
chased a  line  of  road  with  which  it 
connected  only  by  a  road  which  had 
been  leased  to  the  first-named  com- 
pany, and  also  by  another  road  which 
had  been  leased  to  the  vendor  com- 
pany. Both  companies  by  their  char- 
ters were  to  terminate  in  Decatur, 
but  both  reached  Decatur  by  leased 
lines  instead  of  by  their  own  lines. 
The  court  held  the  sale  to  be  good  as 
against  holders  of  bonds  which  were 
issued  by  the  vendor  road  before  the 
sale  took  place.  A  third  road  which 
began  at  the  outside  end  of  the  ven- 
dor road  was  also  purchased  by  the  ven- 
dee company.  The  court  said  as  to 
the  whole  transaction:  "I  incline  to 
think  that  its  charter  authorized  the 
purchase  of  any  road  which,  from  its 
location,  would  be  fairly  deemed  a 
continuation  of  the  main  line  of  the 
purchasing  company.  The  effect  of 
the  arrangement  between  the  three 
companies  was  to  establish  a  continu- 
ous line  from  Peoria,  \ia  Decatur,  to 
Terre    Haute.     That    small    parts    of 


that  line  were  and  are  owned  by  other 
companies  does  not  affect  the  sub- 
stance of  the  transaction,  whereby, 
^^^th  the  knowledge  and  approval  of 
the  great  body  of  the  bondholders 
and  stockholders  of  the  three  roads, 
they  were  operated  as  one  line,  under 

a  common  management Those 

who  were  parties  to  the  arrangement 
in  question,  those  who  acquiesced  in 
it,  and  those  who  failed  in  due  time, 
by  some  proper  proceeding,  to  ques- 
tion its  validitj^  should  be  held  to  be 
estopped  to  raise  any  such  point  in 
these  causes."  This  decision  was 
affirmed  under  title  Union  Trust  Co. 
V.  Illinois  Mid.  Ry.,  117  U.  S.  434, 
467  (1886),  approving  the  opinion  of 
the  court  below.  A  railroad  having 
power  to  "unite"  -with  any  other 
railroad  may  purchase  another 
railroad  and  give  a  purchase-money 
mortgage  thereon,  the  court  sajang 
that  such  statutes  should  be  construed 
liberallv.  Dimpfel  v.  O.  &  M.  Ry.,  9 
Biss.  127 ;  s.  c,  7  Fed.  Cas.  722  (1879) ; 
aff'd  in  110  U.  S.  209,  on  the  ground 
that  a  stockholder  who  has  delayed 
four  years  in  complaining  is  barred 
from  any  remedy.  A  statute  author- 
izing a  plank-road  company  to  sell 
its  franchises  and  property  to  anj'  party 
authorizes  a  sale  to  an  individual,  but 
he  takes  a  life  estate  only,  inasmuch 
as  the  statute  did  not  authorize  a 
sale  to  him  and  his  heirs.  Snell  v. 
Chicago,  133  111.  413  (1890)  (appeal 
dismissed  in  152  U.  S.  191).  A  con- 
solidation of  two  railroad  companies 
■without  statutory  authority  is  void, 
and  the  consolidated  company  is  not 
even  a  de.  facto  company.  A  mortgage 
deed  of  trust  and  the  bonds  given  by 
such  a  consolidated  company  cannot 
be  enforced,  and  do  not  bind  even  the 
constituent  companies.  American, 
etc.  Co.  V.  Minnesota,  etc.  R.  R.,  157 
111.  641  (1895).  Cf.  §637,  supra. 
Where  one  railroad  company  sells  its' 
property  to  another  railroad  com- 
pany, payment  being  by  the  issue  of 
stock  of  the  latter  company  to  the 
stockholders  of  the  former  companj^ 
this  is  a  consoUdation  and  not  a  sale. 
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roads  should  be  held  to  far  greater  obligations  in  transporting  passen- 
gers and  freight  than  was  the  case  with  a  business  which  the  public 


The  general  rule  is  that  the  consoli- 
dation of  two  or  more  corporations 
creates  a  new  company  and  works  a 
dissolution  of  the  original  corporations. 
The  name  of  the  consolidated  com- 
pany may  be  the  same  as  that  of  one 
of  the  constituent  companies.  Chi- 
cago, etc.  Ry.  V.  Ashling,  160  111.  373 
(1895).  Where  a  corporation  sells 
its  assets  for  stock  in  another  corpora- 
tion, such  stock  going  to  the  selling 
corporation  itself,  this  is  a  sale  and 
not  a  consolidation.  Hiles  v.  Hiles 
&  Co.,  120  111.  App.  Rep.  617  (1905), 
distinguishing  Chicago,  etc.  Ry.  v. 
AshUng,  160  111.  373  (1895).  In  St. 
Louis,  etc.  Ry.  v.  Bosworth,  73  Fed. 
Rep.  897  (1896),  a  lease  of  merely  a 
right  of  way  seems  to  have  been  sus- 
tained. An  Illinois  insurance  corpora- 
tion cannot,  except  by  express  stat- 
utory authority,  consolidate  with  a 
Minnesota  corporation.  Kavanagh  v. 
Omaha  L.  Assoc,  84  Fed.  Rep.  295 
(1897).  A  contract  between  two  rail- 
roads by  which  one  is  authorized  to 
construct  certain  tracks  on  the  right 
of  way  of  the  other,  and  to  maintain 
the  same  for  ten  years  at  one  dollar  a 
year  and  payment  of  all  taxes  and  the 
maintenance  of  crossings,  signals,  and 
switchmen,  is  a  lease,  and  continues 
after  the  ten  years  where  the  lessee 
remains  in  possession,  and  the  pro- 
vision as  to  the  switchmen  and  sig- 
nals may  be  enforced  by  a  suit  in 
equity  by  the  lessor  against  the  pur- 
chaser of  the  property  of  the  lessee 
at  foreclosure  sale,  even  though  the 
lessor  had  conveyed  for  a  period  of 
years  its  interest  in  the  tracks.  Louis- 
ville, etc.  R.  R.  V.  111.  Cent.  R.  R.,  174 
111.  448  (1898).  The  Illinois  consti- 
tutional prohibition  against  the  con- 
solidation of  competing  railroads  ren- 
ders void  a  lease  of  one  competing 
belt  line  railroad  to  another  for  ten 
years.  No  rent  can  be  collected  under 
such  a  lease.  East  St.  Louis,  etc.  Ry. 
V.  Jarvis,  92  Fed.  Rep.  735  (1899). 
Where  a  railroad  pays  for  the  con- 
struction of  another  railroad  com- 
pany's line  on  an  understanding  that 
they     should     be     consolidated,     and 


assumes  all  the  obligations  of  the  lat- 
ter, and  practically  owns  all  its  stock 
and  takes  possession  and  operates  it, 
the  two  roads  may  be  considered  as 
having  been  consolidated  sufficiently 
at  least  to  come  within  the  meaning 
of  a  statute  authorizing  the  consoli- 
dation of  certain  consolidated  com- 
panies. No  one  but  the  state  can 
attack  the  legality  of  a  consolidation 
of  a  line  of  railroad  running  through 
Ohio,  Indiana,  and  Illinois,  where  the 
statutes  of  those  three  states  pro- 
vided for  such  consolidation  under 
certain  circumstances,  even  though  a 
judgment  creditor  who  endeavors  to 
attack  such  consolidation  offers  to 
prove  that  this  consolidated  company 
did  not  come  within  the  terms  of  the 
statutes.  Such  a  consolidated  com- 
pany is  a  de  facto  corporation  and  no 
one  but  the  state  can  attack  its  de 
jure  existence,  there  being  a  statute 
under  which  such  corporations  appar- 
ently might  exist.  Toledo,  etc.  R.  R. 
V.  Continental  Trust  Co.,  95  Fed.  Rep. 
497  (1899).  Where  the  statute  author- 
izes corporations  to  consolidate,  a 
stockholder  cannot  object  thereto  on 
the  ground  that  he  is  given  stock  in 
the  consolidated  company  instead  of 
cash,  and  even  though  the  authorized 
capital  stock  of  the  consolidated  com- 
pany is  much  larger  than  that  of  the 
constituent  companies  and  no  pro- 
vision has  been  made  for  the  issue 
of  the  balance.  Mayfield  v.  Alton, 
etc.  Co.,  198  III.  528  (1902).  Power 
to  purchase  gives  power  to  consoli- 
date. Continental  Trust  Co.  v.  To- 
ledo, etc.  R.  R.,  82  Fed.  Rep.  642 
(1897) ;  aff'd  in  Toledo,  etc.  R.  R.  v. 
Continental  Trust  Co.,  95  Fed.  Rep. 
497  (1899).  A  stockholder  may  main- 
tain a  suit  in  the  state  court  to  enjoin 
directors  from  extending  a  lease  at  a 
reduced  rental  and  from  releasing 
security  for  such  rental,  where  he 
charges  fraud,  even  though  both  the 
lessor  and  lessee  are  in  the  hands  of 
receivers  appointed  by  the  federal 
coiirt.  Moreover  the  federal  court  has 
no  authority  in  such  suits  to  compel 
the     lessor     to     execute     such     lease. 
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might  patronize  or  not.     Another  distinguishing  feature  was  the  fact 
that  a  railroad  was  built  only  by  consent  of  the  government.     A  charter 


Guaranty  Trust  Co.  v.  North  Chicago 
St.  R.  Co.,  130  Fed.  Rep.  801  (1904). 
Where  a  statute  authorizes  a  foreign 
railroad  company  to  purchase  the 
railroad  of  any  domestic  railroad  com- 
pany, if  they  do  not  compete,  this 
prevents  a  purchase  where  they  are 
parallel  railroads,  one  within  the  state 
and  one  outside  of  the  state,  on  oppo- 
site banks  of  the  Mississippi.  Illi- 
nois, etc.  Co.  V.  St.  Louis,  etc.  Ry., 
208  111.  419  (1904).  Where  a  lessee 
railroad  is  insolvent  and  in  the  hands 
of  a  receiver,  and  the  rent  is  not  paid, 
and  it  controls  the  board  of  directors 
of  the  lessor  railroad,  a  stockholder 
of  the  latter  may  have  a  receiver 
appointed  of  such  of  the  lessor's  prop- 
erty as  is  not  already  in  the  hands  of 
a  receiver,  and  such  second  receiver 
may  be  authorized  to  sue  for  the  rent 
due,  and  the  court  may  also  authorize 
him  to  issue  receiver's  certificates  to 
pay  the  expense  of  prosecuting  such 
suit.  Town  of  Vandalia  v.  St.  Louis, 
etc.  R.  R.,  209  111.  73  (1904).  A  court 
has  no  power  as  against  the  dissent  of 
minority  stockholders  and  bondhold- 
ers, however  small  their  holdings,  to 
reorganize  the  company  by  authorizing 
the  receivers  to  lease  the  property  for 
a  long  period  of  time  and  allow  the 
lessee  to  place  a  large  mortgage  on 
the  property,  even  though  the  pro- 
ceeds of  the  mortgage  are  to  be  used 
for  rebuilding  the  property,  especially 
where  the  rebuilding  is  not  subject 
to  the  orders  of  the  court  or  the  Avishes 
of  the  security- holders.  The  court 
has  no  such  power,  even  though  the 
system  is  made  up  of  a  great  many 
different  street  railways  -with  different 
franchises,  some  of  which  have  lapsed, 
and  there  is  danger  that  the  entire 
property  will  be  lost  if  the  offer  of  the 
city  to  grant  a  new  franchise  on  cer- 
tain terms  is  not  accepted.  Mer- 
chants', etc.  Co.  V.  Chicago  R^^s., 
158  Fed.  Rep.  923  (1907),  rev'g  Guar- 
anty T.  Co.  V.  Chicago  Union  Trac- 
tion Co.,  158  Fed.  Rep.  913  (1907). 
Thereupon  the  trustees  in  their  fore- 
closure suit  applied  for  decrees  of 
foreclosure  and  petitioned  the  court  in 


the  meantime  to  have  the  company 
operated  bj^  the  reorganized  company, 
and  the  court  so  ordered.  Guaranty 
Trust  Co.  V.  Chicago  Union  Traction 
Co.,  158  Fed.  Rep.  1015  (1908).  A  tele- 
graph company'  may  take  a  lease  of 
the  property  and  business  of  a  com- 
pany engaged  in  transmitting  quota- 
tions and  may  guaranty  a  rental  which 
the  lessor  had  guaranteed.  Mid- 
land Tel.  Co.  I'.  National,  etc.  Co., 
236  111.  476  (1908).  Even  though  a 
prosperous  eight  hundred  mile  rail- 
road (Chicago  &  Alton)  is  consoli- 
dated with  a  short  railroad  heavily 
in  debt,  yet  if  the  consolidation  agree- 
ment gives  to  minority  stockholders 
of  the  former  the  right  to  retain  their 
stock,  and  provides  for  the  earnings 
of  the  prosperous  road  being  kept 
separate,  a  minority  stockholder  may 
compel  the  keeping  of  the  books  in 
that  way  and  the  payment  of  divi- 
dends from  the  profits.  Miller  v. 
Chicago,  etc.  R.  R.,  171  Fed.  Rep. 
253  (1909) ;  204  Id.,  436.  A  railroad 
charter  under  a  special  act,  which 
does  not  specify  when  it  e.xpires, 
will  e.xpire  in  fifty  years  if  the  gen- 
eral laws  prescribe  that  period.  People 
V.  Wayman,  99  N.  E.  Rep.  941  (111. 
1912).  As  to  the  power  of  street 
railways  to  sell,  lease,  or  consolidate, 
see  §  914,  infra. 

Indiana:  A  consolidation  under  a 
general  act  existing  at  the  time  a 
subscription  for  stock  is  made  does 
not  release  the  subscriber  from  his 
obligation  to  pay.  Sparrow  v.  Evans- 
ville,  etc.  R.  R.,  7  Ind.  369  (1856). 
But  if  the  consolidation  was  author- 
ized after  his  subscription  was  made 
he  is  released.  McCray  v.  Junction 
R.  R.,  9  Ind.  358  (1857);  Booe  v. 
Junction  R.  R.,  10  Ind.  93  (1857).  A 
contrary  rule  was  adopted  in  Hanna 
V.  Cincinnati,  etc.  R.  R.,  20  Ind.  30 
(1863).  The  doctrine  of  Sparrow  v. 
Evansville,  etc.  R.  R.,  7  Ind.  369 
(1856),  was  again  applied  in  Bish  v. 
Johnson.  21  Ind.  299  (1863).  A  con- 
solidated company  must  respond  to 
the  liabilities  of  the  old  companies, 
even  though  the  statute  does  not  so 
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had  to  be  obtained.     And  in  addition  to  the  charter,  power  had  to  be  ob- 
tained to  condemn  land  under  the  power  of  eminent  domain,  in  order 


provide.  Indianapolis,  etc.  R.  R.  v. 
Jones,  29  Ind.  465  (1868).  The  con- 
solidated company  succeeds  also  to 
the  rights  and  claims  of  the  old  com- 
panies. Paine  v.  Lake  Erie,  etc. 
R.  R.,  31  Ind.  283  (1869).  The  doc- 
trine laid  down  in  Indianapolis,  etc. 
R.  R.  V.  Jones,  29  Ind.  465  (1868),  is 
again  applied  in  Columbus,  etc.  Ry.  v. 
Powell,  40  Ind.  37  (1872),  and  Jeffer- 
sonville,  etc.  R.  R.  v.  Hendricks,  41 
Ind.  48  (1872).  The  doctrine  laid 
down  in  McCray  v.  Junction  R.  R.,  9 
Ind.  358  (1857),  was  applied  to  turn- 
pike companies  in  Shelbyville,  etc.  T. 
Co.  V.  Barnes,  42  Ind.  498  (1873).  The 
act  of  Feb.  23,  1853,  authorizing  "rail- 
road companies  to  consolidate  their 
stock  with  the  stock  of  railroad  com- 
panies in  this  or  in  an  adjoining 
state,  and  to  connect  their  roads  with 
the  roads  of  said  companies,"  does  not 
authorize  a  lease  or  sale.  Much  less 
does  it  authorize  a  lease  or  sale  of  a 
part  of  a  railroad,  the  main  body  of 
it.  "The  words  cannot  fairly  mean 
the  transfer  of  one  division  of  a  road 
to  the  injury  of  another  division  of 
the  same  road,  thus  putting  the  two 
divisions  in  direct  antagonism,  both 
in  their  interests  and  connection." 
The  acts  of  March  3,  1865,  and  Dec. 
20,  1865,  refer  to  judicial  sales  only. 
The  stockholders  in  this  case  caused 
the  lease  or  sale  of  a  part  of  their 
■  company's  road  to  an  Illinois  cor- 
poration to  be  set  aside.  Laches  was 
held  not  to  apply  to  such  a  case.  No 
demand  to  the  directors  to  bring  suit 
is  necessary  in  such  a  ease  as  this. 
The  lease  or  contract  involved  in  this 
case  is  given  in  full.  Board,  etc.  v. 
Lafayette,  etc.  R.  R.,  50  Ind.  85 
(1875).  Where  a  railroad  corpora- 
tion has  power  to  consolidate  with  an- 
other, it  may  purchase  the  stock  of 
that  other  with  a  view  to  consolida- 
tion. Hill  V.  Nesbit,  100  Ind.  341 
(1884).  The  Indiana  statute  author- 
izing consolidation  with  a  foreign  cor- 
poration "in  accordance  with  the  laws 
of  the  adjoining  state"  means  by 
those  words  that  the  consolidation 
must    not    conflict  "^vith    the   laws    of 


such  adjoining  state.  A  stockholder 
who  has  participated  cannot  set  the 
consolidation  aside  on  the  ground  of 
irregularities.  Bradford  v.  Frankfort, 
etc.  R.  R.,  142  Ind.  383  (1895).  In 
Citizens'  Street  R.  R.  v.  Robbins,  144 
Ind.  671  (1896),  an  administratrix 
had  illegally  sold  stock  to  a  party, 
who  then  caused  the  corporation 
to  sell  all  its  property  to  another  cor- 
poration. A  subsequent  administrator 
sued  to  set  aside  the  sale  of  the  cor- 
porate property  or  for  damages.  The 
court  held  that  inasmuch  as  the  pur- 
chasing corporation  had  expressly  as- 
sumed the  liabilities  of  the  vendor 
corporation,  it  must  pay  for  the  value 
of  the  stock,  inasmuch  as  the  vendor 
corporation  was  liable  for  allowing 
the  transfer.  A  steam  railroad  can- 
not enjoin  a  street  railway  from  cross- 
ing its  lines  on  the  ground  that  the 
latter  was  a  consolidation  made  before 
one  of  the  constituent  street  railway 
companies  was  completed  as  required 
by  statute.  Cleveland,  etc.  Co.  v. 
Freight,  41  Ind.  App.  416  (1908). 
Where  a  consolidation  is  illegal,  a 
subscriber  for  stock  may  refuse  to 
pay  his  subscription  instead  of  caus- 
ing the  consolidation  to  be  set  aside. 
Clearwater  v.  Meredith,  1  Wall.  25 
(1863).  Under  the  Indiana  statute 
of  Feb.  23,  1853,  authorizing  railroad 
corporations  "to  intersect,  join,  and 
unite  its  railroad  with  any  other  rail- 
road" of  another  state  which  meets 
it  at  the  state  line;  also  to  consoli- 
date the  stock  of  the  two  companies ; 
also  "to  make  such  contracts  and 
agreements  with  any  such  road  con- 
structed in  an  adjoining  state,  for 
the  transportation  of  freight  and  pas- 
sengers or  for  the  use  of  its  said 
road,  as  to  the  board  of  directors 
may  seem  fit,"  one  railroad  company 
cannot  lease  its  railroad  to  another 
with  a  right  of  perpetual  renewal. 
"To  connect  one  road  with  another 
does  not  fairly  mean  to  lease  or  sell 
it  to  another. ' '  Hence  a  lease  of  an 
Indiana  railroad  corporation  under 
this  statute  for  nine  hundred  and 
ninety-nine  years   to   an   Illinois  cor- 
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to  acquire  the  right  of  way  for  the  road-bed  of  the  railroad.     Without 
this  charter  and  power  to  condemn  land  a  railroad  could  not  be  built. 


poration  is  illegal.  St.  Louis,  etc. 
R.  R.  V.  Terre  Haute,  etc.  R.  R.,  145 
U.  S.  393,  404  (1892),  aff'g  33  Fed.  Rep. 
357.  The  court,  however,  held  that 
both  companies  were  in  pari  delicto, 
and  hence  that  a  bill  in  equity  by  one 
party  to  have  the  lease  declared  void 
would  be  dismissed.  In  this  case  the 
Illinois  corporation  was  ^vilUng  to 
■continue  to  pay  rent.  In  Pennsylva- 
nia R.  R.  V.  St.  Louis,  etc.  R.  R., 
118  U.  S.  290  (1886),  the  court  held 
that  a  lease  of  an  Illinois  railroad 
to  an  Indiana  corporation  was  void 
because  the  Indiana  corporation  had 
DO  power  to  take  it.  The  act  of  Dec. 
18,  1865,  did  not  authorize  it,  because 
the  general  statute  referring  to  leases 
does  not  impliedly  waive  the  state's 
objection  to  leases.  Nor  did  the  act 
of  Feb.  23,  1853,  authorize  it.  The 
power  there  given  to  contract  "for 
the  use  of  its  said  road"  does  not 
authorize  a  lease.  The  lease  is  void, 
although  the  Indiana  corporation  be- 
comes an  Illinois  corporation  two 
years  after.  A  guaranty  of  the  rental 
by  the  Pennsylvania  R.  R.  and  the 
Lake  Shore  &  Michigan  Southern 
R.  R.  is  also  void  because  neither  of 
them  had  power  to  make  it,  and 
neither  of  them  connected  with  the 
Illinois  railroad  sufficiently  for  such  a 
traffic  contract  as  this  guaranty.  A 
bill  in  equity  by  the  lessor  to  col- 
lect the  rental  and  have  an  account- 
ing is  the  proper  remedy,  but  the 
suit  fails  because  the  lease  is  invalid. 
A  part  of  the  lease  is  given  in  full  in 
the  decision.  The  court  held  that  the 
fact  that  the  roads  connected  a  few 
miles  east  of  the  state  line  was  equiv- 
alent to  connecting  at  the  state  line. 
(See  St.  Louis,  etc.  R.  R.  v.  Terre 
Haute,  etc.  R.  R.,  145  U.  S.  404  [1892] 
on  this  point.)  On  a  motion  for  a 
rehearing  the  court  held  that  the  In- 
diana statute  of  Feb.  23,  1853,  did  not 
sustain  the  lease,  and  the  court  so 
held  irrespective  of  the  Indiana  deci- 
sions. (See  St.  Louis,  etc.  R.  R.  v. 
Terre  Haute,  etc.  R.  R.,  145  U.  S.  405 
—  1892.)  In  Hostrup  v.  Madison,  1 
Wall.  291    (1863),  it  was  held   that  a 


statute  authorizing  a  municipality  to 
take  stock  in  any  company  for  mak- 
ing "a  road  or  roads  to  said  city" 
authorized  the  city  to  take  stock  in  a 
road  that  connected  with  the  city  by 
another  road.  A  consolidation  with- 
out statutory  authoritj'  is  void. 
Pearce  v.  Madison,  etc.  R.  R.,  21  How. 
441  (1858).  Although  a  special  char- 
ter contains  a  provision  that  it  may 
be  amended  or  repealed,  yet  a  subse- 
quent general  statute  authorizing  con- 
solidations does  not  apply  to  such  spe- 
cial charter.  A  stockholder  in  such  a 
corporation  may  enjoin  a  consolida- 
tion attempted  under  such  general 
act.  MowTey  v.  Indianapolis,  etc. 
R.  R.,  4  Biss.  78  (1866) ;  s.  c,  17  Fed. 
Cas.  930.  Where  at  the  time  of  in- 
corporation the  general  statutes  au- 
thorize the  consolidation  of  railroads, 
a  subscriber  to  stock  is  not  released 
by  a  consolidation  that  is  made  after 
he  has  subscribed.  Pope  v.  Lake 
County,  51  Fed.  Rep.  769  (1892). 
Even  though  the  statutes  aUow  one 
railroad  to  guarantee  the  bonds  of 
another  railroad  on  petition  of  a  major- 
ity of  the  stockholders,  yet  a  bona 
fide  holder  of  bonds  so  guaranteed 
need  not  inquire  whether  such  peti- 
tion was  made,  and  may  enforce  his 
guaranty,  even  though  it  was  made 
bj'  the  directors  without  any  action 
of  the  stockholders.  Louis\alle  Trust 
Co.  V.  Louisville,  etc.  Ry.,  75  Fed. 
Rep.  433  (1896) ;  aflf'd,  174  U.  S.  552. 
Cf.  §  775.  Even  though  a  contract  by 
which  one  railroad  operates  another 
is  ultra  vires,  and  even  though  the 
operating  road  by  another  idtra  vireft 
contract  consents  to  a  mortgage  being 
placed  upon  the  other  road  and 
agrees  to  protect  the  latter  by  pacing 
the  interest  if  necessary,  nevertheless 
in  ease  of  a  default  and  foreclosure 
the  operating  road  cannot  claim  a 
lien  for  betterments  in  priority  to 
such  mortgage.  Terre  H.  &  I.  R.  R. 
V.  Harrison,  88  Fed.  Rep.  913  (189S). 
The  act  of  March  3,  1865,  of  Indiana, 
authorizes  leases  of  intersecting  and 
continuous  lines,  not  of  competing 
lines,   and    hence  where  a  lease  to  a 
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Hence  it  was  that,  on  account  of  the  extraordinary  powers  con- 
ferred on  railroads,  and  on  account  of  their  obHgation  to  serve  every 

competing    line    is    made    under    that    though   a   lease   is    ultra    vires,    yet  if 
statute  the  state  may  forfeit  the  char-    the  legislatiu-e  subsequently  ratifies  it 
ter  of  the  lessor  and  cause  a  receiver    and    the   lease   continues    to   be   car- 
to  be  appointed,  even  though  the  suit    ried  out,   it  is  binding  on  both  par- 
is   not  brought   until   six  years   after    ties    for    the    period    at    least    subse- 
the  lease.     Eel  River  R.  R.  v.  State,    quent  to  such  statute.     "Where  a  lease 
155  Ind.  433  (1900).     Under  the  In-    gives    to    the   lessor   thirty   per   cent, 
diana     statute     a     domestic     railroad     of  the  gross   earnings,  this  thirty  per 
corporation    may   consolidate   with   a    cent,  is  not  a  rental  or  a  mere  obliga- 
foreign     raihoad     corporation.       The     tion    to    pay,    but    is    impressed    with 
statute   authorizing    two   railroads    to     the  trust,  and  ha\ing  been  made  pay- 
unite  under  a  common  name  means    able  to  the  bondholders  of  the  lessor 
for  the  purpose  of  operation  and  does    they  may  collect  it  from  the  receiver 
not  mean  a  consolidation   or   merger    of  the  lessee.     Terre  Haute,  etc.  R.  R. 
of  capital  stock.     A  consolidated  road    v.    Cox,    102    Fed.    Rep.    825    (1900). 
may    consoUdate    ynth.    still    another    Where  a  lease  of  one  railroad   com- 
roa'd.     A  statute  authorizing  two  roads    pany  to  another  is  void,  a  receiver  of 
to    consolidate,    may    authorize    three     the  latter  cannot  be  held  liable  by  the 
roads  to  consolidate  at  one  time.     The    lessor  for  rent,   especially  where   the 
prohibition    against    consolidation    of    road    was    operated    by    the    receiver 
lines    which    cross    or    intersect    does    at  a  loss.     Cox  v.  Terre  Haute,  etc. 
not   apply   where   the   intersection   is    R.  R.  Co.,  133  Fed.  Rep.  371  (1904). 
at  a  terminal  point.     The  consolida-    A  city  ha\-ing  power  to  construct  and 
tion  of  a  domestic  with  a  foreign  rail-    establish    gas    works    may    purchase 
road   company   creates   a   corporation    gas  works  already  in  existence.     City 
in   each  state.     A  consolidated    com-    of    Indiana   v.    Consumers",    etc.    Co., 
pany  succeeds  to  all  the  rights  of  the     144  Fed.   Rep.  640  (1906).     Under  a 
constituent   companies.     The   legality    statute    authorizing    consolidation    of 
of    a   consolidation,    which    has    com-    intersecting     lines     thi-ee     companies 
plied   substantially   with   the   statute,    may    consolidate,    although    the    only 
cannot   be   attacked  in  condemnation    connection  between  two  of  them  is  the 
proceedings.     Where    a    consolidation     third  company,  and  a  consolidation  is 
of    a    domestic    -Rith    a    foreign    rail-    not  confined  to  two  raib-oads,  but  may 
road  company  is  to  be  in  accordance    include  several  railroads  at  the  same 
with  the  laws  of  the  other  state,  ir-    time.     Bonner  v.  Terre  Haute  «fe  I.  R., 
regularities  as  to  making  up  the  board     151   Fed.   Rep.  985  (1907).     A  street 
of  directors,  etc.,  as  required  by  the    railway   company   cannot   agree  with 
laws  of  such  other  state,  will  not  be     another  that  the  latter  shall  have  con- 
inquired    into    collaterally.     Smith    v.     trol  of  the  business  of  the  former  for 
Cleveland,    etc.     Ry.,     170    Ind.    382     thirty-five  years.     Evans\-ille,  etc.  Ry. 
(1907).     Where    a    guaranty    by    one    v.  Evans\-ille,  etc.  Ry.,  98  N.  E.  Rep. 
raih-oad  corporation  of   the  bonds  of    649    (Ind.    1912).     As    to    the    power 
another    railroad    corporation    is    au-    of   an    Indiana   railroad   company    to 
thorized    by    statute    only    in    a    case    consolidate   with    an    Illinois    railroad 
where  the  railroad  line  of  the  former     company,  see  an  article  in  12  Harvard 
extends  across  the  state,  and  the  line    Law    Rev.    486.     An    article    on    the 
of  the  former  does  not  extend  across    legal    effect  of  an   ultra  vires   lease  is 
the  state  except   by  an   illegal   lease,    found     in    14     Harvard     Law    Rep., 
the   guaranty  cannot  be  enforced   by    p.    332    (1901). 

pm-chasers    of    the    bonds    who    took  Iowa:    Where  a  lease  of  one  rail- 

with  notice,  but  may  be  enforced  by  road  to  another  railroad  is  assumed 
purchasers  who  took  without  notice,  by  still  another  raiboad  the  remedy 
Central  Trust  Co.  v.  Indiana,  etc.  of  the  first  to  compel  the  third  rail- 
R.  R.,  98  Fed.  Rep.  666  (1900).     Even    road  to  perform  its  assumed  contract 
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one  who  offered  to  pay  toll,  and  on  account  of  their  close  relations 
with  the  daily  life,  comfort,  and  prosperity  of  the  whole  people,  the 

is  in  a  court  of  equity.     Jesup  v.  lUi-  Moreover,  four  years'   delay  in  com- 

nois   Cent.   R.   R.,  43  Fed.   Rep.  483  plaining  bars   a  stockholder's   action. 

(1890).     A   railroad   company    taking  In    Chicago,    etc.    R.    R.    v.    Stafford 

a    lease    of    another    railroad    for    a  County,  36  Kan.  121  (1887),  the  court 

stated   term,  together  with  a  lease  to  held  that  a  subscriber  for  stock  must 

the    latter    raih-oad    of    still    another  pay,    although    a    consolidation    has 


railroad  for  a  longer  term,  is  not  lia- 
ble on  the  latter  lease  after  the  for- 
mer lease  terminates.  Jesup  v.  Illi- 
nois Cent.   R.   R.,  43  Fed.   Rep.  483 


been  made  under  the  statutes  of  tha 
state.  (L.  1870,  ch.  92 ;  L.  1886,  ch. 
62.)  In  Venner  v.  Atchison,  etc. 
R.  R.,  28  Fed.  Rep.  581   (1886),  the 


(1890).     As  to  the  power  of  one  com-  court  held  that  it  was  bound  by  the 

pany  to  buy  the  stock  of  another  com-  decision    in    Atchison,    etc.    R.    R.    v. 

pany,    see    §314,    supra.     A    railroad  Fletcher,  35  Kan.  236  (1886),  and  hence 

may   be   required   to   operate   a   part  held  that  a  stockholder's  action  for  an 

of  its  line,  even  though  that  part  has  injunction  would  not  lie.     A   Kansas 

been  leased  to  another  company,  and  railroad     corporation,     authorized     to 

the  former  Tvnll  lose  the  rent  if  it  op-  lease  its  lines,  cannot  lease  its  line  of 

erates  the  line.     State  v.   Iowa  Cent,  raih-oad  in  the  Indian  Territory-,  un- 

Ry.,  83  Iowa,  720  (1891).     A  corpora-  less  congress  authorizes  such  a  lease, 

tion  organized  to  construct  and  oper-  Briscoe  v.  Southern  Kan.  Ry.,  40  Fed. 

ate   a  raihoad,   as   well   as   for  other  Rep.  273   (1889).     Under  the  Kansas 

purposes,  may,  under  the  Iowa  stat-  statute    a    company    connecting    by 

utes,   mortgage  its  property  acquired  means  of  a  leased  line  with  another 

for  such  other  pvu-poses  as  well  as  its  may  pay  for  an  extension  of  the  lat- 

raih-oad.     Sioux  City  Term.  R.  R.  v.  ter.     A  statutory  requirement  that  the 

Trust  Co.,  82  Fed.  Rep.   124  (1897);  stockholders  approve  is  waived  by  ac 


aff'd,  173  U.  S.  99  (1899). 

Kansas:    In  Atchison,  etc.  R.  R.  t 
Fletcher,  35  Kan.  236  (1886),  the  char- 


quiescence  and  completion  of  the  road 
and  delivery  of  the  securities.  Mis- 
souri Pac.  Ry.  V.  Sidell,  67  Fed.  Rep. 


ter  authorized  the  company  to  make  464  (1895).  Where  a  water-works 
"contracts  and  arrangements  uith  contract  between  the  company  and  the 
other  railroads  which  connect  with  or  city  is  mortgaged  and  the  mortgage  is 
intersect  the  same,  ...  for  leas-  foreclosed,  the  purchaser  at  the  sale 
ing  or  running  their  roads,  or  any  may  transfer  the  same  to  a  foreign 
part  thereof,  in  connection  with  roads  corporation  and  the  latter  may  own 
in  other  states,  and  to  consolidate  the  property  and  enforce  the  con- 
their  property  and  stock  with  each  tract.  State  v.  Topeka,  etc.  Co., 
other."  It  was  also  authorized  to  con-  61  Kan.  547  (1900).  Fraternal  bene- 
solidate  with  or  give  a  lease  to  or  ficiary  corporations  have  no  power 
take  a  lease  of  a  connecting  road  to  consolidate  unless  the  statute 
(L.  1870,  ch.  92) ;  also  to  guarantee  expressly  authorizes  them  to  do  so. 
stocks  and  bonds.  Under  these  pow-  Bankers',  etc.  v.  Crawford,  67  Kan. 
ers  it  could  take  a  lease  of  road  with  449  (1903).  A  lease  by  an  electric  light 
which  it  was  connected  by  another  and  power  company  of  its  property 
leased  road.  "Each  road  so  leased  to  a  competing  corporation,  with  an 
would  form,  within  the  terms  of  the  agreement  not  to  engage  in  the  busi- 
statute,  in  the  operation  thereof  a  ness,  is  ultra  vires,  and  the  rent  can- 
continuation  and  extension  of  the  not  be  collected  by  suit.  Keene  Syn- 
Atehison  road."  Even  a  mere  right  to  dicate  v.  Wichita,  etc.  Co.,  69  Kan.  284 
run  trains  from  one  hundred  and  (1904).  A  conveyance  by  a  telephone 
seventy-four  miles  over  the  South-  company  of  all  its  property  carries 
ern  Pacific  is  a  sufficient  link  to  sus-  the  franchise  to  use  the  streets  to 
tain  a  lease  of  the  road  beginning  at  operate  the  property,  even  though 
the    further    end    of    that    distance,  such  franchise  is  not  mentioned.     City 
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courts  held,  on  grounds  of  public  policy,  that  where  a  railroad  had 
been  trusted  by  the  government  with  the  extraordinary  power  to  con- 

of  Wichita  v.  Old  Colony  Trust  Co. 
132  Fed.  Rep.  641  (1904).  As  to  the 
power  of  one  company  to  buy  the  stock 
of  another  company,  see  §  314,  supra. 
Kentucky:  In  Fry  v.  Lexington, 
etc.  R.  R.,  2  Mete.  (Ky.)  314  (18.59), 
the  court  said  that  an  amendment  to 
the  charter  authorizing  a  consolida- 
tion is  a  good  defense  to  a  subscrip- 
tion, but  not  until  the  company  ac- 
cepts and  acts  thereon.  In  Botts  v. 
Simpsonville,  etc.  T.  Co.,  88  Ky.  54 
(1888),  a  stockholder  enjoined  a  con- 
solidation between  his  own  and  an- 
other turnpike  company  under  an 
amendment  to  the  charter.  A  con- 
solidation of  railroads  under  an 
amendment  to  the  charter  may  be 
prevented  by  a  single  stockholder.  But 
several  years'  delay  in  complaining  is 
fatal.  The  stockholder  then  can  only 
recover  the  value  of  his  stock  and 
past  dividends.  Deposit  Bank  v.  Bar- 
rett, 13  S.  W.  Rep.  337  (Ky.  1890). 
The  Kentucky  statute  of  Jan.  22,  1858, 
authorizing  leases  where  the  two 
roads  will  form  a  continuous  line, 
authorizes  a  road  to  take  a  lease  of 
branch  roads,  which  thereby  became 
continuous  lines  from  their  several 
termini  to  the  terminus  of  the  main 
line.  It  is  not  necessary  that  the  leased 
line  be  an  extension  of  the  termi- 
nus of  the  other  company's  line. 
Hancock  v.  Louisville,  etc.  R.  R.,  145 
U.  S.  409  (1892).  The  state  may  en- 
join a  railroad  corporation  from  pur- 
chasing a  competing  line  in  violation 
of  the  constitution.  Louisville,  etc. 
R.  R.  V.  Commonwealth,  97  Ky.  675 
(1895).  The  assignee  of  the  lessee 
of  a  railroad  cannot  defeat  his  obli- 
gations by  alleging  that  the  assign- 
ment was  not  consented  to  by  the  les- 
sor as  required  by  the  lease.  Failure 
of  the  lessor  to  comply  with  some 
terms  of  the  lease  does  not  release 
the  lessee  unless  the  lease  so  provides. 
The  rent  may  be  made  payable  to 
bondholders  of  the  lessor.  Schmidt  v. 
Louisville,  etc.  R.  R.,  101  Ky.  441 
(1897);  aff'd,  177  U.  S.  2.30.  The 
constitutional  provision  in  Kentucky 
against   the   consolidation   of   parallel 


railroads  cannot  be  evaded  by  having 
a  judicial  sale,  at  which  sale  one  rail- 
road buys  another.  A  power  given 
in  a  charter  of  a  railroad  to  connect 
or  unite  with  other  roads  refers 
merely  to  physical  connection  of  the 
tracks,  and  does  not  authorize  the 
purchase  or  even  the  lease  of  such 
roads  or  road,  or  any  union  of  fran- 
chises. Louisville,  etc.  R.  R.  v.  Ken- 
tucky, 161  U.  S.  677  (1896).  In  this 
case  (p.  698)  the  court  said:  "Not 
only  is  the  purchase  of  stock  in  an- 
other company  beyond  the  power  of 
a  railroad  corporation,  in  the  absence 
of  an  express  stipulation  in  the  char- 
ter, but  the  purchase  of  such  stock  in 
a  rival  and  competing  line  is  held  to 
be  contrary  to  public  policy  and  void." 
The  power  of  one  railroad  to  buy  does 
not  necessarily  give  the  power  to  an- 
other railroad  company  to  sell.  To 
make  a  valid  sale  there  must  be  power 
both  in  the  seller  to  sell  and  in  the 
buyer  to  buy.  Louisville,  etc.  R.  R. 
V.  Kentucky,  161  U.  S.  677,  691  (1896). 
An  amendment  to  a  charter  forbid- 
ding any  consolidation  with  a  com- 
peting line  is  a  legitimate  exercise  of. 
the  police  power  of  the  state,  and  it 
is  immaterial  whether  the  power  to 
amend  was  reserved  or  not.  Louis- 
ville, etc.  R.  R.  V.  Kentucky,  161 
U.  S.  677  (1896).  To  the  same  effect, 
Pearsall  v.  Great  Northern  Ry.,  161 
U.  S.  646  (1896).  Under  the  statutes 
of  Tennessee  one  railroad  cannot  be 
leased  to  another,  except  upon  the 
consent  of  three  fourths  in  amount  of 
the  capital  stock.  The  prohibition  in 
Tennessee  and  Kentucky  against  the 
leasing  of  one  parallel  railroad  to 
another  does  not  apply  unless  the 
parallel  is  a  substantial  one.  Rogers 
V.  Nashville,  etc.  Ry.,  91  Fed.  Rep. 
299  (1898).  Under  a  charter  power 
of  a  railroad  to  make  "contracts  for 
the  completion  and  operation  of  the 
road,"  the  road  may  be  leased,  but  a 
statute  authorizing  railroad  compan- 
ies "in  this  commonwealth"  to  make 
leases  does  not  apply  to  foreign  cor- 
porations. McCabe's  Adm'x  v.  Mays- 
ville,  etc.  R.  R.,  112  Ky.  861  (1902). 
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demn  land  for  use  as  a  railway,  and  the  power  to  exact  toll  for  trans- 
portation over  that  which  was  in  law  a  public  highway,  these  powers 

A  clause  that  a  lessee  shall  pay  all  ease  seems  to  hold  also  that  a  ma- 
taxes  was  construed  to  cover  a  fran-  jority  of  the  bondholders  might  au- 
chise  tax  in  the  case  Thomas  v.  thorize  an  assignment  of  the  mort- 
Cincinnati,  etc.  Ry.,  93  Fed.  Rep.  gage  and  compel  the  minority  to 
587  (1899).  Where  by  the  terms  of  abide  by  their  decision.  As  to  the 
the  lease  the  lessee  is  to  apply  the  power  of  a  railroad  corporation  to 
net  earnings  to  mortgage  bonds  and  mortgage  its  railroad,  see  §  780,  supra. 
coupons  of  the  lessor,  a  coupon-holder  If  the  stockholders  and  corporate 
may  maintain  a  bill  in  equity  to  compel  creditors  who  are  prejudiced  thereby 
the  lessee  to  account  for  such  net  earn-  do  not  object,  a  going  corporation 
ings.  Schmidt  v.  Louisville,  etc.  Ry.,  may  sell  all  its  property  to  another 
119  Ky.  287  (1904).  A  railroad  may  corporation,  payment  being  by  the  is- 
sell  switching  tracks  and  the  purchaser  sue  of  stock  of  the  latter  corporation 
may  consider  them  personal  property,  to  the  stockholders  of  the  former  cor- 
Oman  v.  Bedford-Bowling,  etc.  Co.,  poration,  together  with  the  right  to 
134  Fed.  Rep.  64  (1905).  The  con-  such  stockholders  to  subscribe  for 
stitutional  prohibition  in  Kentucky  additional  stock  in  the  purchasing 
against  the  consolidation  of  parallel  corporation.  Dissenting  stockholders 
or  competing  railroads  was  applied  who  under  protest  subscribe  for  the 
in  Commonwealth  v.  Louisville,  etc.  new  stock  and  then  wait  eighteen 
R.  R.,  144  Ky.  324  (1911).  As  to  the  months  before  commencing  legal  pro- 
power  of  a  railroad  corporation  to  ceedings  are  estopped  from  objecting, 
mortgage  its  railroad,  see  §  780,  supra.  Post  v.  Beacon,  etc.  Co.,  84  Fed.  Rep. 
Louisiana:  In  Fee.  t;.  Gas  Co.,  35  371  (1898).  Where  all  the  stock  of  a 
La.  Ann.  413  (1883),  where,  under  an  corporation  is  sold  to  a  vendee,  who 
amendment  to  the  charters,  two  gas  then  takes  possession  of  the  corporate 
companies  consolidated,  the  court  assets  and  ignores  the  corporate  ex- 
held  that  a  person  claiming  stock  in  istence,  the  court  may  construe  this 
one  of  the  old  companies  might  waive  as  a  sale  of  the  corporate  assets, 
his  objections  to  the  legality  of  the  Cusick  ;;.  Bartlett,  91  Me.  153  (1898). 
consolidation,  and  might  compel  the  Maryland:  In  Mayor,  etc.  r.  Balti- 
consolidated  company  to  issue  stock  more,  etc.  R.  R.,  21  Md.  50,  89  (1863), 
to  him  in  exchange  for  his  old  stock,  a  stockholder  failed  in  its  suit  to  en- 
Even  though  the  stockholders  and  of-  join  the  company  from  subscribing  to 
fleers  of  a  lumber  company  and  a  rail-  the  stock  of  a  railroad  company 
road  company  are  substantially  the  whose  line  connected  with  the  B.  & 
same,  and  even  though  the  lumber  O.  line  by  a  spur  of  the  B.  &  O.  not 
company  has  sold  its  railroad  to  the  one  third  of  a  mile  in  length  and 
railroad    company,     yet     the    lumber  then  by  a  steam  ferry-boat  operated 


company  is  not  liable  for  the  negli- 
gence of  the  railroad  company.  Good- 
win V.  Bodcaw  Lumber  Co.,   109  La. 


to  carry  goods  and  passengers,  the  B. 
&  O.  Company  having  power  to  sub- 
scribe    to     the    stock    of    connecting 


1050  (1902).  Power  to  mortgage  does  lines.  Unless  actual  fraud  is  shown,  a 
not  give  power  to  lease.  Muntz  v.  Al-  court  of  equity  will  not,  at  the  in- 
giers,  etc.  Ry.,  Ill  La.  423  (1903).  stance  of  minority  stockholders  in  a 
As  to  the  power  of  a  railroad  cor-  corporation,  enjoin  the  corporation 
poration  to  mortgage  its  railroad,  see  from  taking  a  lease  of  another  rail- 
§  780,  supra.  road,  even  though  the  same  persons 
Maine:  The  minority  stockholders  are  the  officers  and  majority  stock- 
are  bound  by  a  sale  or  lease  author-  holders  in  both  companies.  Moreover 
ized  by  the  majority  of  stockholders  the  court  cannot  prescribe  the  terms 
where  the  statutes  expressly  author-  of  a  lease.  It  can  merely  enjoin  a 
ize  such  sale.  Waldoborough  v.  Knox,  fraudulent  or  ultra  vires  one.  The 
etc.  R.  R.,  84  Me.  409  (1892).     This  court  held  that  no  actual  fraud  was 
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and  the  railroad  itself  could  not  be  sold,  assigned,  or  transferred  to 
another  party  or  corporation  unless  the  government  expressly  allowed 
the  sale  to  be  made. 


proven  in  this  case.  Shaw  v.  Davis, 
78  Md.  308  (1894).  A  statute  that 
leases  of  land  for  more  than  fifteen 
years  may  be  redeemable  at  the  option 
of  a  tenant  does  not  apply  to  a  lease 
of  a  railroad.  Buckler  v.  Safe  De- 
posit, etc.  Co.,  115  Md.  222  (1911). 
As  to  the  power  of  one  company  to 
buy  the  stock  of  another  company,  see 
§  314,  supra. 

Massachusetts:  In  Langley  v.  Bos- 
ton, etc.  R.  R.,  76  Mass.  103  (1857), 
the  court  held  the  vendor  of  a  rail- 
road to  a  New  Hampshire  company 
liable  for  damage  occurring  on  such 
road,  the  sale  being  unauthorized, 
even  under  the  statute  allowing  a 
sale  where  one  of  the  parties  is  or- 
ganized by  concurrent  acts  of  the  leg- 
islatures of  both  states  (L.  1838,  ch. 
99).  In  McCluer  v.  Manchester,  etc. 
R.  R.,  79  Mass.  124  (18.59),  the  court 
held  that  a  lessee  of  a  railroad  could 
not  avoid  liability  for  loss  of  freight 
on  the  ground  that  the  lease  was  un- 
authorized. In  Durfee  v.  Old  Colonj-, 
etc.  R.  R.,  87  Mass.  230  (1862),  it  was 
held  that  a  railroad  company  having 
power  to  extend  its  road  to  the  Rhode 
Island  line  might  take  a  lease  of  a 
Rhode  Island  road  which  it  would 
meet  at  the  state  line,  the  lease  being 
authorized  by  the  general  statute 
then  existing  (Gen.  Stat.,  ch.  63, 
§  115),  that  "two  corporations  created 
by  this  state,  or  by  the  concurrent 
acts  of  this  and  an  adjoining  state, 
whose  roads  enter  upon  or  connect 
Avith  each  other,  may  contract  that 
either  corporation  shall  perform  all 
the  transportation  of  persons  and 
freight  upon  or  over  the  road  of  the 
other."  The  lease  was  upheld  though 
made  before  the  extension  or  the 
Rhode  Island  road  Avas  built.  The 
lessee  was  to  furnish  the-  money  to 
build  the  Rhode  Island  road.  A  stock- 
holder's action  to  enjoin  the  exten- 
sion on  the  ground  that  the  amend- 
ment to  the  charter  was  illegal  failed. 
A  street  railroad  company  has  no 
power   to   mortgage   its  railways  and 


property  to  another  company  unless 
the  legislature  has  expressly  author- 
ized it.  A  creditor  of  the  mortgagor 
may  levy  upon  the  property  and  dis- 
regard the  mortgage.  Richardson  v. 
Sibley,  93  Mass.  65  (1865).  Where  a 
street  railway  leases  its  railway, 
property,  and  franchises  to  another 
company,  without  express  authority 
so  to  do,  the  lessee  cannot  recover 
from  the  lessor  the  expense  of  re- 
newals and  repairs  of  the  road.  Mid- 
dlesex R.  R.  V.  Boston,  etc.  R.  R., 
115  Mass.  347  (1874).  Where  a  rail- 
road may  by  statute  consolidate  with 
another  railroad  on  such  terms  as  a 
majority  of  the  stockholders  approve, 
the  terms  may  be  that  four  preferred 
shares  in  the  old  shall  receive  five  pre- 
ferred shares  in  the  new,  and  two 
shares  of  common  in  the  old  shall  re- 
ceive one  preferred  share  in  the  new. 
It  is  not  such  a  dissolution  as  entitles 
the  common  to  share  equally  with  the 
preferred.  Hale  v.  Cheshire  R.  R.,  161 
Mass.  443  (1894).  Where,  in  an  ultra 
vires  contract,  two  railroads  are  oper- 
ated as  one,  and  more  of  the  income 
is  used  to  repair  one  railroad  than 
the  other,  the  latter  may  sue  the  for- 
mer for  reimbursement.  Nashua,  etc. 
R.  R.  V.  Boston,  etc.  R.  R.,  164  Mass. 
222  (1895).  As  to  the  power  of  a 
railroad  corporation  to  mortgage  its 
railroad,  see  §  780,  supra.  Although  a 
charter  prohibits  a  railroad  company 
from  selling  its  property,  yet  this 
does  not  prevent  a  sale  in  behalf  of 
creditors.  Simmons  v.  Worthington, 
170  Mass.  203  (1898).  After  rails  are 
laid  on  a  street  railway  they  become 
annexed  to  the  soil  and  become  the 
property  of  the  street  railway  com- 
pany, and  hence  cannot  be  sold  by  a 
contractor  who  is  constructing  the 
road,  even  though  the  company  noti- 
fies him  that  it  does  not  wish  to  have 
the  road  completed  and  authorizes 
him  to  make  a  sale.  A  street  rail- 
way cannot  sell  its  property  without 
express  authority.  Clemens,  etc.  Co. 
V.    Walton,    173    Mass.    286    (1899). 
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Soon,  however,  it  became  evident  that  in  many  cases  the  inter- 
ests of  the  pubhc  would  be  advanced  rather  than  injured  by  a  sale 

consolidated  company  that  claimed 
to  succeed  to  his  company,  might  at- 
tack the  incorporation  of  the  consoli- 
dated company  and  show  that  the 
notice  to  stockholders  of  the  old  com- 
pany had  not  been  published  as  re- 
quired by  statute.  A  stockholder  who 
knows  of  and  approves  of  a  proposed 
sale  of  a  railroad  by  a  stockholders' 
vote  as  allowed  by  statute  cannot 
have  the  sale  set  aside  on  the  ground 
that  he  was  not  notified  of  the  meet- 
ing voting  the  sale,  but  he  is  entitled 
to  be  paid  the  value  of  his  stock. 
Young  V.  Toledo,  etc.  R.  R.,  76  Mich. 
485  (1889).  A  railroad  corporation 
may  purchase  the  stock  of  another 
railroad  company  -w-ith  a  view  to  buy- 
ing the  railroad  itself,  where  the  sale 
of  the  railroad  is  authorized.  Dewey 
V.  Toledo,  etc.  Ry.,  91  Mich.  351 
(1892).  In  Farmers',  etc.  Co.  v. 
Toledo,  etc.  R.  R.,  54  Fed.  Rep.  759 
(1893),  the  court  held  that,  where 
one  railroad  company  is  authorized 
by  statute  to  sell  its  railway  prop- 
erty and  franchises  to  another  com- 
pany, it  may  receive  in  payment 
therefor  shares  of  stock  in  the  vendee 
company,  and  its  stockholders  are 
obliged  to  accept  payment  in  stock. 
Judge  Taft,  however,  dissented  from 
this  conclusion.  See  §  671,  supra.  A 
railroad  may  lease  a  part  of  its  termi- 
nals to  a  manufacturing  institution  in 
order  to  obtain  freight,  the  lease 
being  subject  to  termination  on  sixty 
days'  notice.  Michigan,  etc.  R.  R.  v. 
Bullard,  120  Mich.  416  (1899).  A 
street  railway  company  which  pur- 
chases the  street  railways  and  prop- 
erty of  another  company  is  not 
bound  to  honor  passes  issued  by  the 
latter,  even  though  such  passes  were 
issued  for  rights  of  way.  Wallace  v. 
Ann  Arbor,  etc.  Ry.,  121  Mich.  588 
(1899).  Where  a  city  grants  a  fran- 
chise to  a  gas  company,  its  succes- 
sors and  assigns,  the  gas  company 
may  sell  out  ^o  another  company 
without  obtaining  the  consent  of  the 
city.  City  of  Kalamazoo  v.  Kalama- 
zoo, etc.  Co.,  124  Mich.  74  (1900).  A 
sale   of   a    street    railway   as   allowed 


Under  a  statute  requiring  the  lessee 
of  a  railroad  to  purchase  dissenting 
stock  of  the  lessor  within  thirty  days 
on  an  appraisal  of  its  value,  stock 
which  has  been  voted  in  favor  of  the 
lease  cannot  afterwards  be  the  basis 
of  a  claim  that  it  be  appraised  and 
paid  for.  In  the  appraisal  proceed- 
ings all  questions  arising  may  be  ad- 
judicated. If  the  dissenting  stock  is 
not  purchased  under  the  statute,  the 
lessee  runs  the  risk  of  the  lease  being 
held  void  at  the  instance  of  a  dis- 
senting stockholder.  Boston,  etc. 
R.  R.  V.  Graham,  179  Mass.  62  (1901). 

In  1908  a  special  Commission  on  Com- 
merce and  Industry  in  Massachusetts  made 
a  report  on  the  question  of  allowing  the 
New  York,  New  Haven  &  Hartford  R.  R. 
Co.  to  own  a  majority  of  the  stock  of  the 
Boston  &  Maine  R.  R.  Co.,  and  the  follow- 
ing summary  of  its  report  is  taken  from 
the  Railroad  Gazette  of  March  27th,  1908 : 
"The  proposals  for  safeguarding  the  merger 
of  the  two  large  railroad  systems,  which, 
combined,  create  a  unique  and  firm  rail- 
road monopoly  in  the  six  New  England 
states,  are  naturally  the  real  nucleus  of  this 
important  report.  They  can  be  summarized 
almost  in  a  single  sentence.  They  allow 
well-nigh  free  control  and  operation  by  the 
New  Haven  of  the  Boston  &  Maine  —  the 
localization  features  not  being  important  — 
but  subject  to  some  pretty  radical  restric- 
tions based  on  new  and  contingent  condi- 
tions. Those  restrictions  are  twofold  :  (1) 
The  right  of  the  state,  if  the  merger  in  a 
public  sense  after  five  years  is  unsatisfac- 
tory, to  buy  in  the  New  Haven's  Boston 
&  Maine  shares,  and  (2)  suspensive  repeal 
of  the  voting  power  on  Boston  &  Maine 
shares  if  control  of  the  New  Haven  itself 
passes  to  an  outside  interest.  On  their  face 
these  provisions  look  severe ;  striking  at  a 
principle  of  ownership  and  opening  a  vista 
of  future  legislative  interference.  .  .  .  To 
the  twofold  conditions  named  of  Boston 
&  Maine  control,  should  be  added  a  third 
one  suggested  by  the  commission  for  con- 
trol by  the  New  Haven  of  its  Massachusetts 
trolley  system  by  a  Massachusetts  cor- 
poration in  which  the  state  shall  be  repre- 
sented on  the  board  of  directors  with  provis- 
ion for  sale  of  control  if  the  plan  after  ten 
years  works  out  badly  for  the  public.  This 
applies  to  the  trolleys  substantially  the 
same  policy  as  that  outlined  for  the  steam 
railroad  merger  and  with  the  same  argu- 
ments in  its  favor." 

Michigan:  In  Tuttle  v.  Michigan 
Air  Line  R.  R.,  35  Mich.  247  (1877), 
it  was  held  that  a  subscriber  to  stock 
of  a  railroad,  when  sued  thereon  by  a 
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of  one  railroad  to  another  or  by  a  consolidation  of  the  two.     It  was 
found  that  two  connecting  railroads,  by  combining,  were  able  to  give 

by  statute  carries  with  it  a  special  the  stock  of  two  competing  railroads 
contract  with  the  city  as  to  taxation,  was  not  illegal  either  at  common 
Detroit,  etc.  Ry.  v.  Common  Council,  law  or  under  the  statutes  of  Minne- 
125  Mich.  673  (1901).  Where  one  sota  prohibiting  trusts  or  combina- 
street  railway  company  transfers  all  tions  in  restraint  of  trade  or  under 
its  property  to  another  street  railway  the  statutes  of  Minnesota  prohibiting 
company  for  bonds  and  stock  of  the  the  consolidation  of  parallel  and  corn- 
latter,  to  be  distributed  among  the  peting  lines  of  railroad.  This  decision 
bondholders  and  stockholders  of  the  was  reversed  in  194  U.  S.  48.  Even 
former,  in  exchange  for  their  bonds  though  a  railroad  company  condemns 
and  stock  in  the  former,  the  purchas-  a  right  of  way,  and  then  sells  it  to  an- 
ing  company  is  liable  on  the  debts  of  other  railroad  company  without  con- 
the  selling  company,  the  transaction  be-  structing  a  railroad  upon  it,  a  prop- 
ing  practically  a  consolidation.  Shad-  erty  owner  whose  land  has  been  so 
ford  V.  Detroit,  etc.  Ry.,  130  Mich,  condemned  cannot  object.  Crolley  v. 
300  (1902).  As  to  the  power  of  one  Minneapolis,  etc.  Ry.,  30  Minn.  541 
company  to  buy  the  stock  of  another  (1883).  The  supreme  court  of 
company,  see  §  314,  supra.  Minnesota  has  held  that  it  is  an  un- 
Minnesota:  In  Pearsall  v.  Great  constitutional  delegation  of  authority 
Northern  Ry.,  161  U.  S.  646  (1896),  for  a  legislature  to  authorize  state 
a  stockholder  of  the  Great  Northern  railroad  commissioners  in  their  judg- 
Railwajs  a  Minnesota  corporation,  en-  ment  to  allow  an  increase  of  capital 
joined  that  company'  from  entering  stock  only  for  such  purposes  and  on 
into  a  contract  with  the  bondholders  of  such  terms  as  they  may  deem  ad- 
the  Northern  Pacific  Railroad  Com-  visible  or  in  their  discretion  to  re- 
pany,  by  which  contract  the  bond-  fuse  to  allow  such  increase.  State 
holders  were  to  foreclose  and  pur-  v.  Great  Northern  Ry.,  100  Minn.  445 
chase  the  Northern  Pacific  Railroad  (1907).  This  is  different  from  dele- 
and  reorganize  the  same  and  turn  gating  to  the  commission  the  ascer- 
over  one  half  of  the  stock  to  the  tainment  of  facts  and  deciding  whether 
Great  Northern  Railway  in  consider-  the  facts  bring  the  application  within 
ation  of  the  latter  guaranteeing  the  the  specifications  of  a  statute  author- 
bonds  of  the  new  company,  the  pur-  izing  such  an  increase, 
pose  being  to  operate  the  two  roads  Mississippi:  Where  a  subscriber  to 
in  harmony.  The  court  held  that  stock  is  sued  for  his  subscription  by 
the  contract  was  illegal  under  the  a  company  that  has  bought  out  his 
statutes  of  Minnesota  and  also  at  company,  he  may  defeat  the  action 
common  law.  The  anti-trust  act  of  by  shoAsang  that  the  sale  of  the  road 
Congress  of  1890  renders  it  illegal  was  made  under  an  amendment  to 
for  a  corporation  to  hold  a  majority  the  charter  made  after  he  had  sub- 
of  the  stock  of  two  competing  inter-  scribed.  New  Orleans,  etc.  R.  R.  v. 
state  railroad  corporations.  United  Harris,  27  Miss.  517  (1854).  Although 
States  V.  Northern  Securities  Co.,  120  two  cotton  compress  companies  have 
Fed.  Rep.  721  (1903) ;  aff'd,  sub  nom.  agreed  to  consolidate,  and  have  put 
Northern  Securities  Co.  v.  United  their  property  in  the  hands  of  a  gov- 
States,  193  U.  S.  197  (1904).  In  the  erning  committee  to  manage  until  a 
case  State  of  Minnesota  v.  Northern  new  charter  is  obtained,  yet  either 
Securities  Co.,  123  Fed.  Rep.  692  corporation  may  withdraw  from  the 
(1903),  the  court  refused  to  follow  arrangement,  it  being  ultra  vires. 
the  decision  of  the  United  States  Greenville,  etc.  Co.  v.  Planters',  etc. 
circuit  court  of  appeals  in  United  Co.,  70  Miss.  669  (1893).  The  sale  of 
States  V.  Northern  Securities  Co.,  120  a  portion  of  a  competing  railroad 
Fed.  Rep.  721,  and  held  that  a  hold-  was  declared  illegal  under  the  consti- 
ing  corporation  owning  a  majority  of  tution   of   Mississippi   in   Yazoo,    etc. 
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much  lower  rates  and  better  service  than  when  operated  apart.     Ac- 
cordingly the  jealousy  with  which  the  consolidation  or  sale  of  railroads 

of  the  roads  of  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company  east  of 
the  Mississippi  river  passed  over  the 
track  of  a  bridge  and  tunnel  com- 
pany across  the  JNIississippi  river  to 
the  depot,  by  right  acquired  by  lease. 
They  connected  otherwise  by  their 
own  tracks.  These  breaks,  such  as 
they  were,  separated  parts  of  their 
own  roads,  and  not  the  roads  of  these 
parties,  from  one  another.  These 
methods  of  crossing  the  track  of  an- 
other road  and  the  river  do  not  ap- 
pear to  break  the  connection  between, 
the  two  roads,  within  the  meaning 
of  these  statutes ;  and  these  lines  are 
found  upon  the  evidence  of  this  sit- 
uation and  these  circumstances,  as  a 
matter  of  fact,  to  have  been  con- 
nected and  continuous."  A  deed  of  a 
railroad  to  a  railroad  company  may 
be  subject  to  a  condition  subsequent 
which  upon  breach  may  enable  the 
grantor  to  retake  possession  and  title. 
Schlesinger  v.  Kansas  Citv,  etc.  Ry., 
152  U.  S.  444  (1894).  Vhere  the 
lessee  of  a  railroad  contracts  with 
another  company  by  which  the  latter 
operates  the  road  and  collects  the  in- 
come and  pays  the  expenses  and  fixed 
charges  and  turns  over  the  surplus  to 
such  lessee,  this  contract  is  an  op- 
erating contract  and  not  a  subletting. 
St.  Joseph,  etc.  R.  R.  v.  St.  Louis,  etc. 
Ry.,  135  Mo.  173  (1896).  In  a  stock- 
holders' suit  to  set  aside  a  consolida- 
tion on  the  ground  that  it  was  ultra 
vires  and  also  fraudulent  in  that  one 
company  controlled  the  other,  a  pre- 
liminary injunction  will  not  be  grant- 
ed if  the  consolidation  has  already 
been  completed.  Stevens  v.  Missouri, 
etc.  Ry.,  106  Fed.  Rep.  771  (1901). 
A  traffic  contract  pro-viding  for  a  re- 
duction of  rent  in  case  a  lower  rent 
should  be  paid  by  other  companies 
does  not  entitle  the  party  to  a  re- 
duction where  for  many  years  after 
other  railroad  companies  have  used 
the  property  no  reduction  has  been 
claimed  and  such  use  by  other  rail- 
roads was  paid  for  on  a  different  basis. 
Chicago,  etc.  Ry.  v.  Hannibal,  etc. 
Ry.,    110   Fed.    Rep.    599    (1901).     A 


R.  R.  V.  Southern  Ry.,  83  Miss.  746 
(1904).  A  stockholder  in  a  railroad 
company  which  has  sold  its  property 
to  another  railroad  company  cannot 
have  the  sale  set  aside  on  the  ground 
that  the  buying  company  had  no 
authority  to  purchase.  Hinds  County 
V.  Natchez,  etc.  R.  R.,  85  Miss.  .599 
(1905).  As  to  the  power  of  a  rail- 
road corporation  to  mortgage  its  rail- 
road, see  §  780,  supra. 

Missouri:  A  consolidation  of  two 
non-competing  railroads  under  the 
Missouri  statute  is  legal,  and  the 
failure  to  file  a  copy  of  the  stock- 
holders' resolution  to  that  effect  is 
not  fatal.  Leavenworth  v.  Chicago, 
etc.  Ry.,  134  U.  S.  688  (1890),  affirm- 
ing 25  Fed.  Rep.  219  (1885).  See 
also  Humphrevs  v.  St.  Louis,  etc.  R.  R., 
37  Fed.  Rep.'  307  (1889).  Although 
competing  railroads  are  consolidated 
under  a  statute  authorizing  consolida- 
tion of  only  non-competing  roads,  yet 
until  the  state  complains,  and  the  fact 
is  judicially  determined  at  the  instance 
of  the  state,  the  consolidation  stands. 
Leavenworth  County  v.  Chicago,  etc. 
R.  R.,  25  Fed.  Rep.'219  (1885).  The 
provision  prohibiting  the  consolida- 
tion of  competing  lines  of  railroad  does 
not  apply  to  two  roads  running  through 
different  states  and  competing  onl3^  for 
forty  miles,  the  traffic  involved  in  the 
competition  being  unimportant.  Kim- 
ball V.  Atchison,  etc.  R.  R.,  46  Fed. 
Rep.  888  (1891).  In  Humphreys  v.  St. 
Louis,  etc.  Ry.,  37  Fed.  Rep.  307 
(1889),  the  court  said  in  regard  to 
the  Missouri  statute:  "The  only 
condition  required  as  to  Missouri  and 
Ohio  is  that  the  road  should  be  con- 
tinuous or  connected ;  and  none  ap- 
pears to  be  required  as  to  Illinois. 
At  the  time  of  the  lease  trains  of  all 
the  roads  ran  to  and  from  a  union 
depot  in  St.  Louis.  To  do  this,  trains 
of  the  defendant  crossed  a  track  of 
the  Missouri  Pacific  Railway  Com- 
pany, running  in  the  same  direction, 
bj^  being  switched  onto  it  from  one 
side  and  passing  along  on  it  134  feet, 
and  then  being  switched  off  on  the 
other  side ;    and   trains  of   that  part 
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had  been  guarded  against  was  relaxed.     Special  statutes  were  passed 
authorizing  sales  in  special  cases.    Then  general  statutes  began  to  be 

constitutional  prohibition  against  the  the    two    lessee    lines    and    competed 
consolidation    of    competing    railroads  with    them,    even    though    all    three 
does  not  apply  to  terminal  or  belt-line  lines    ended    at     Lincoln,    Nebraska, 
railroads.     State    v.    Terminal    Ass'n,  Upon  the  final  hearing    in    this   case, 
182  Mo.  284  (1904).  however    (38    Neb.  437  — 1893),    the 
Montana:    A  lease  of  one  compet-  suit    failed    on    the    ground    that    the 
ing    line    to    another    is    legal    if    the  state  had  not  proved  its  allegations, 
statutes     authorize     leases.     A     con-  In    Farmers'  L.    &    T.     Co.     v.    St. 
stitutional  provision  against  the  con-  Joseph,  etc.  R.  R.,  2  Fed.  Rep.   117 
solidation     of      competing     railroads  (1880),  a  lease  made  without  the  as- 
does  not  prevent  a  lease  of  one  com-  sent   of   the  stockholders   as  required 
peting  railroad   to  another.     State  v.  by    the    statutes   was    declared    void, 
Montana  Ry.,  21  Mont.  221  (1898).  A  and  a  receiver  of  the  lessee  was  or- 
statute    forbidding    the    officers    of    a  dered  to  pay  only  a  reasonable  sum 
mining    corporation    from    selling    its  for  the  past  use  of  the  railroad.     In 
property  without  such  sale  being  ap-  Peters  v.  Lincoln,  etc.  R.  R.,  12  Fed. 
proved  by  a  certain  proportion  of  the  Rep.  513  (1881) ;    s.  c,  14  Fed.  Rep. 
stock    at    a    meeting    of    the    stock-  319  (1882),  a  lease  was  declared  void 
holders    does    not    authorize    a    sale  for  the  same  reason.  Even  though  a 
of    all     the    assets    of    a    prosperous  Nebraska    railroad    corporation    sells 
mining    corporation    as    against    the  all    its    property    to    an    Illinois    rail- 
dissent     of      minority      stockholders,  road     corporation     in     exchange     for 
where  such  sale  is  not  for  cash  but  stock  of  the  latter,  which  is  issued  to 
for  capital  stock  of  a  foreign  corpo-  the    stockholders  of    the   former,    the 
ration.     Forrester  i'.  Boston,  etc.  Co.,  latter  does  not  thereby  become  a  Ne- 
21  Mont.  544  (1898).  braska  corporation,  preventing  the  re- 
Nebraska:  In  Clarke  i'.  Omaha,  etc.  moval  of  cases  to  the  federal  court. 
R.  R.,  4  Neb.  459  (1876),  where  two  Walters   v.   Chicago,   etc.   R.   R.,    104 
lines  had  been  projected  and  incorpo-  Fed.  Rep.  377  (1900) ;   aff'd,  186  U.  S. 
rations  had  and  survey  made,  a  con-  479.     Power  to  construct  gives  power 
tract    of    the    president    to    sell    such  to  purchase.     City  of  Lincoln  v.  Lin- 
rights  as  the  companies  had  to  a  new  coin  St.  Ry.,  67  Neb.  469  (1903). 
company    to   be    organized    was   held  New  Hampshire :    Where  the  lessor 
not  enforceable,   and  his  suit   to   en-  company  is  to  receive  a  proportion  of 
force  failed.     The  court  said  that  the  the  net  profits  as  rent,  and  the  lessee 
statutes     of     Nebraska     authorizing  is  misapplying  that  proportion  in  col- 
sales,    consolidations,     etc.,     did    not  lusion    with    the    board    of    directors 
apply   to   roads   not   yet   constructed,  of    the    lessor,    a    stockholder   in    the 
A  contract  for  the  sale  and  transfer  lessor    may    compel    an    accounting, 
of   the   property    and   franchise   of   a  March  v.  Eastern  R.  R.,  40  N.  H.  548 
railroad  company  before  its  road  has  (1860).     Under  a  power  to  lease  "to 
been  completed  is  not  legal.     Clarke  such  person  or  corporation,  and  upon 
V.    Omaha,    etc.    R.    R.,    5    Neb.    314  such  terms,  as  they  may  deem  prop- 
(1877).     In   State    v.    Atchison,    etc.  er,"    a    New    Hampshire    corporation 
R.  R.,  24  Neb.  143   (1888),  the  court  may    lease    its    road     to    a    IMassa- 
held  that  a  constitutional  prohibition  chusetts     railroad     corporation.     The 
against  a  consolidation  of  competing  lease     was     made     before     the     New 
lines   prohibited  a  lease  of   competing  Hampshire    road    was    completed.     A 
lines;    also  that  a  statute  authorizing  lease  on  the  basis  of  a  proportion  of 
a  lease  of  one  road  to  another  where  the  net  profits  of  the  combined  road 
thereby  they  would  form  a  continu-  gives    no    claim   on   new   roads   built 
ous  line  (Com.  Stat.,  ch.  16,  §  89,  and  or  acquired  by  the  lessee.     March  v. 
§  94)     did     not      authorize     a     lease  Eastern  R.  R.,  43  N.  H.  515  (1862). 
where   the   lessor's   line   was  between  Any  citizen  may  file  a  bill  in  equity  to 
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enacted  to  the  same  effect,  until  to-day  there  are  few  states  in  the  Union 
which  do  not  have  general  statutes  authorizing  the  consolidation,  lease, 

restrain  the  r-onsolidation  of  competing 
railroads  in  violation  of  the  act  of  July  5, 
1867,  to  prevent  railroad  monopolies, 
the  act  itself  allowing  anj-  citizen  to  file 
such  a  bill.  Currier  v.  Concord  R.  R., 
48  N.  H.  321  (1869).  A  statute 
authorizing  railroad  companies  to 
purchase  a  railroad  at  foreclosure 
sale  extends  the  right  to  foreign  as 
well  as  domestic  corporations.  The 
court  declined  to  consider  whether 
the  charter  of  the  foreign  corpo- 
ration gave  it  the  power  to  pur- 
chase. A  statute  authorizing  any 
"railroad"  to  purchase  a  specified 
railroad  on  foreclosure  sale  author- 
izes two  or  more  railroads  to  join  in 
purchasing  the  railroad  and  owning 
and  operating  it  as  joint  owners.  A 
lessor's  bill  to  declare  a  lease  illegal, 
brought  three  years  after  the  lease 
was  made,  will  fail.  The  lessor  is  es- 
topped. Three  years'  delay  bj'  a 
stockholder  in  complaining  of  an  al- 
leged ultra  vires  lease  is  fatal.  The 
carrying  on  of  another  action  in- 
volving the  same  principle  of  law  is 
no  excuse.  Under  a  statute  author- 
izing railroad  companies  "operating" 
a  railroad  to  take  a  lease  of  another 
railroad,  a  companj'  which  owned  an 
undivided  one  half  of  a  raih-oad,  and 
was  operating  it  jointly  with  the 
owner  of  the  other  half,  "operates"  a 
railroad  ^\'ithin  the  meaning  of  the 
statute.  The  lessor  cannot  maintain 
a  bill  in  equity  to  cancel  a  lease  be- 
cause the  lessee  has  sublet  the  road 
contrary  to  the  covenants  of  the 
lease.  The  remedj'  is  at  law.  Under 
a  writ  of  entry  the  lessor  may  obtain 
possession.  Boston,  etc.  R.  R.  v. 
Boston,  etc.  R.  R.,  65  N.  H.  393 
(1888).  Where  one  railroad  has  for 
a  long  time  leased  the  road-bed, 
rolling-stock,  and  equipments  of  an- 
other railroad,  it  cannot  avoid  pay- 
ment for  such  use  by  setting  up  that 
the  contract  was  illegal.  Not  even  a 
statute  prohibiting  the  consolidation 
of  competing  lines  will  defeat  a  re- 
covery- for  past  use.  A  contract  be- 
tween rival  and  competing  lines  to 
prevent  competition   is  legal   if  rates 


are  not  unreasonably  raised.  Under 
a  statute  prohibiting  the  leasing  of 
competing  lines  one  to  the  other, 
leases  of  that  nature  existing  prior 
to  the  statute  are  thereby  rendered 
illegal  and  void  as  to  the  future.  The 
lessee,  however,  must  account  for 
sums  due,  after  such  statute,  to  the 
lessor.  Manchester,  etc.  R.  R.  v.  Con- 
cord R.  R.,  66  N.  H.  100  (1899).  In 
Jones  I'.  Concord,  etc.  R.  R.,  67  N.  H. 
119  (1891);  s.  c,  67  N.  H.  234,  the 
court  said  in  regard  to  the  lease  of 
a  railroad  not  yet  constructed : 
"Whatever  maj'  be  the  practical  ef- 
fect of  a  conveyance  or  lease  of  a 
building  or  a  road  that  does  not 
exist,  the  corporate  power  of  hiring 
a  road,  like  the  power  of  hiring  a 
passenger  or  freight  station,  in- 
cludes the  power  of  making  an  execu- 
tory contract  for  a  lease  of  a  road  or 
building  to  be  constructed  within  a 
time  or  in  a  place  or  manner  or  form 
prescribed  by  the  contract."  As  to 
the  power  of  a  railroad  corporation 
to  mortgage  its  railroad,  see  §  780, 
supra.  As  to  the  power  of  one  com- 
pany to  buy  the  stock  of  another 
companj',  see  §  314,  supra.  Where 
two  companies  are  consolidated  and 
their  stockholders  are  to  receive  new 
stock  in  exchange  for  old  stock,  such 
new  stock  to  be  of  four  different 
kinds  with  preferences,  anj^  increase 
of  capital  stock  of  the  consolidated 
companj^  must  be  offered  proportion- 
ately to  all  the  stockholders  making 
the  exchange,  irrespective  of  their 
preference.  Jones  v.  Concord,  etc. 
R.  R.,  67  N.  H.  119  (1891) ;  s.  c,  67 
N.  H.  234.  In  determining  the  value 
of  a  dissenting  stockholder's  stock 
which  is  condemned,  in  connection 
with  a  lease  in  accordance  with  the 
statute,  it  is  immaterial  that  the 
stock  three  j^ears  prior  thereto  was 
worth  more,  but  that  on  account  of 
bad  management  its  value  had  dimin- 
ished, and  it  is  immaterial  that  three 
years  prior  thereto  a  lease  might 
have  been  made  at  a  higher  rental. 
The  market  value  of  the  stock  after 
the  lease  may  be  shown,  even  though 
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or  sale  of  connecting  lines  of  railroad.     These  statutes,  of  course,  vary 
largely  in  their  terms  and  liberality.     Some  allow  any  railroad  to  con- 


the  condemnation  was  by  reason  of  such 
lease.  The  regular  market  value  should 
be  the  basis  of  the  award.  Gregg  v. 
Northern  R.  R.,  67  N.  H.  452  (1893). 
New  Jersey :  In  Kean  v.  Johnson,  9 
N.  J.  Eq.  401  (1853),  a  stockholder 
enjoined  a  sale  of  the  road  owned  by 
his  company  to  another  company  un- 
der an  amendment  to  the  charter 
authorizing  the  sale,  but  providing 
that  stockholders'  rights  in  the  ven- 
dor company  should  not  be  affected. 
A  statute  authorizing  a  lease  of  an 
existing  railroad  is  unconstitutional 
as  against  dissenting  stockholders. 
They  may  prevent  the  lease.  A  stat- 
ute authorizing  a  lease  to  any  other 
railroad  "in  this  state  or  otherwise" 
does  not  authorize  a  lease  to  a 
foreign  railroad.  Quare,  whether 
power  to  lease  to  a  connecting  road 
authorizes  a  lease  to  a  road  con- 
nected only  by  an  intervening  road  and 
bridge.  Black  v.  Delaware,  etc. 
Canal  Co.,  24  N.  J.  Eq.  455,  475 
(1873),  rev'g  22  N.  J.  Eq.  130  (1871). 
In  Mills  V.  Central  R.  R.,  41  N.  J.  Eq. 
1  (1886),  it  was  held  that  a  single 
stockholder  might  enjoin  a  lease  of  the 
railroad  of  his  company  to  another 
company  under  an  amendment  to  the 
charter  authorizing  such  lease.  The 
court  held,  also,  that  power  to  merge 
or  eonsoUdate  does  not  give  power  to 
lease.  Power  to  take  a  lease  does  not 
give  power  to  give  a  lease.  Three 
months'  delay  after  the  lessee  took 
possession  is  not  laches  on  the  stock- 
holders' part  in  commencing  suit.  The 
court  cannot  compel  a  dissenting 
stockholder  to  take  the  value  of  his 
stock  and  thus  allow  the  lease  to 
stand.  In  Camden,  etc.  R.  R.  v. 
May's  Landing,  etc.  R.  R.,  48  N.  J.  L. 
530  (1886),  a  lessee  of  a  railroad 
after  paying  rent  for  eight  years, 
repudiated  the  lease  as  ultra  vires, 
discontinued  operating  the  road,  and 
refused  to  pay  rent.  The  lessor  sued 
for  the  rent.  The  charter  of  the  les- 
sor road  provided  that  the  company 
was  authorized  to  lease  its  railroad 
to,    or    consolidate    with,    any    other 


railroad  company,  which  is  hereby 
authorized  to  take  such  lease  and  op- 
erate the  same.  The  court  said  this 
provision  would  give  sufficient  power 
to  the  lessee,  but  the  act  was  un- 
constitutional because  its  title  was 
deficient.  Power  to  construct  a  road 
gives  power  to  purchase  or  lease  a 
road  on  the  same  route.  The  lessee 
was  held  liable  for  the  rent  on  the 
ground  that  this  was  not  a  mere 
lease  of  an  existing  road,  but  the 
road  had  been  built  under  an  express 
contract  that  the  lessee  would  take  a 
lease  and  guarantee  certain  bonds. 
Being  an  executed  ultra  vires  con- 
tract, the  lessee  could  not  repudiate. 
In  Bell  V.  Pennsylvania,  etc.  R.  R.,  10 
Atl.  Rep.  741  (N.  J.  1887),  the  court 
held  that,  after  foreclosure  had  been 
commenced  on  a  mortgage  given  by 
a  consolidated  company,  a  stockholder 
in  one  of  the  old  companies  could 
not  attack  the  existence  of  the  con- 
solidated company  on  the  ground 
that  one  of  the  old  companies  never 
legally  existed.  Only  the  state  could 
do  that.  A  lease  by  a  domestic  rail- 
road company  of  its  railroad  to  a 
foreign  railroad  corporation  is  il- 
legal, especially  where  it  is  ex- 
pressly prohibited  by  statute.  The 
court  will  enjoin  the  lease  upon  the 
application  of  the  attorney-general, 
where  the  effect  of  the  lease  would 
be  to  create  a  combination  in  the 
transportation  of  coal  and  to  destroy 
competition  in  production  and  sale. 
Stockton  V.  Central  R.  R.  of  N.  J.,  50 
N.  J.  Eq.  52  (1892).  In  Thomas  v. 
Raih-oad  Co.,  101  U.  S.  71  (1879),  the 
leading  ease  in  America  on  the  in- 
validity of  a  raih-oad  lease  made 
without  authority,  the  court  held 
that  power  to  contract  for  the  mu- 
tual transfer  of  goods  and  passengers 
over  each  other's  road  did  not  give 
power  to  lease.  An  amendment  to 
the  charter  limiting  the  fares  which 
the  company  or  its  lessees  might 
charge  is  not  a  ratification  of  the 
lease.  Where  the  lessors  have  re- 
sumed possession   and   past   rent   has 
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solidate  with  or  lease  or  sell  to  any  other.     Some  allow  it  only  with  a 
connecting  line.     Sometimes  the  words  of  the  statute  are  so  vague  or 

been  paid,  no  more  rent  can  be  col-  ested  in  the  lessee,  and  even  though, 
lee  ted    on    such    an    ultra    vires    lease,  after    the   lease    was   made,    they    be- 
Although    a    stockholder   may    enjoin  came    stockholders    and    directors    of 
a  consolidation  of  his  company  with  the   lessee,    it   being   shown   that   the 
another  under  a  statute  passed  after  lessor  had  a  floating  and  bonded  debt 
the   incorporation,    the   object   of   the  and  had  no  funds,  and  had  never  paid 
consolidation     being     different     from  a  dividend,  and  that  as  a  result  of  the 
that  of   the  original  corporation,   yet  lease  the  stock  advanced  fifty  per  cent, 
where   the   stockholder   delays   apply-  in  value,  and  the  complaint  is  not  made 
ing   to   the   court   for   nearly   a   year,  until  eighteen  months  after  the  lease 
and  in  the  meantime  the  consolidated  was  made.  Dickinson  v.  Consolidated, 
company    has    borrowed    money    and  etc.   Co.,    114   Fed.    Rep.   232    (1902). 
given  mortgages,  and  such  mortgages  Where  the  power  to  lease  exists,  such 
are  about  to  be  foreclosed,  the  com-  lease   may   be  for  nine  hundred   and 
plaining  stockholder  is  guilty  of  laches  ninety-nine    years,    and    it    is    imma- 
and     his     remedy     is    barred.     Rabe  terial   that   this   is   practically  a   sale. 
V.   Dunlap,   51    N.   J.   Eq.   40   (1893).  Dickinson    v.    Consolidated    Traction 
As   to   the  power   of   a  railroad   cor-  Co.,  119  Fed.  Rep.  871  (1903).  Where 
poration  to  mortgage  its  railroad,  see  a  gas  company  leases  its  business  to 
§  780,  supra.     As  to  the  power  of  one  another  company  and  they  both  join 
company  to  buy  the  stock  of  another  in  applying  for  an  injunction  to  pre- 
company,  see  §314,  supra.     The  case  vent  interference  with  their  business, 
Wilson  V.  Trenton,  etc.  Ry.,  56  N.  J.  the  validity  of  the  lease  will  not  be 
Eq.  783  (1898),  involved  a  transaction  considered.     Public  Service,  etc.  v.  De 
where  two  street  railways  were  con-  Grote,  70  N.  J.  Eq.  454   (1905).     In 
solidated,  and  the  stockholders  in  one  the   case   McCarter   v.   Vineland,    etc. 
were  to  receive  share  for  share,  and  the  Co.,  72  N.   J.  Eq.  767  (1907),  it  ap- 
stoekholders  in  the  other  company  were  pears  that  at  a  foreclosure  sale  of  a  gas 
to  receive  fourteen  shares  of  consoli-  company    in    1884    the   property   was 
dated  stock  for  one  share  of  the  old  purchased  by  an  individual  who  op- 
stock.     Where   several   street  railway  erated  it  for  about  six  years  when  it 
companies   consolidate   and    then   the  was  turned  over  to  a  corporation  or- 
consolidated     company     consoHdates  ganized  under  the  general  act  and  not 
with  still  other  companies,  the  last  con-  under  the  gas  company  act.     The  court 
solidation   is   legal,    even   though   the  held  that  such  a  corporation  might  be 
first    consolidation    was    defective   in  enjoined  from  extending  its  system  into 
that  some  of   the  companies   had   no  territory  which  was  claimed  by  a  gas 
power    to    consolidate.     A    consolida-  corporation.     Where    on    a    receiver's 
tion  of  street  railway  companies  un-  sale  of  property  and  franchises  of  a 
der  the  general  railroad  act  is  legal,  gas-light  company,  an  individual  pur- 
In  re  Trenton,  etc.  Ry.,  47  Atl.  Rep.  chases,  he  must,  under  the  New  Jer- 
819  (N.  J.  1900).     A  dissenting  stock-  sey   statute,    organize   a   company   to 
holder    may    enjoin    a    New    Jersey  operate  the  works,  and  a  sale  by  him 
street   railway   company   from   seUing  to    an    individual    conveys    nothing, 
its  street  railway  in  Washington  to  a  such    sale    not    being    expressly    au- 
street  railway   company  in  Washing-  thorized     by     statute.     McCarter     v. 
ton  in  exchange  for  stock  of  the  lat-  Vineland,  etc.  Co.,  73  N.  J.  Eq.  703 
ter,  unless  such  sale  is  made  in  con-  (1908).     As  against  the  dissent  of  a 
nection   with   dissolution   proceedings,  stockholder    two    New   Jersey   leather 
Coler  V.  Tacoma  Ry.  etc.,  65  N.  J.  Eq.  companies    cannot    consolidate   unless 
347  (1903).     A   lease  will   not  be   set  the  statute  expressly  authorizes  such 
aside,  even  though  a  majority  of  the  consolidation.     Hence  where  the  main 
directors    of     the    lessor     are    inter-  purpose  of  one  company,  in  which  the 

3539 


§  S93.] 


STEAM    ItllLROADS. 


[CH.   LIII. 


ambiguous  that  they  are  capable  of  various  constructions.     All  these 
peculiarities  of  this  class  of  statutes  have  given  rise  to  much  litigation. 


complainant  is  a  stockholder,  is  to 
manufacture  and  sell  leather,  with 
other  incidental  purposes,  and  the 
other  company  has  very  much  broader 
powers,  even  though  in  the  same  line 
of  business,  a  statute  authorizing 
consolidation  of  companies  having  the 
same  or  similar  business,  does  not 
apply,  especially  so  where  the  con- 
soHdation  agreement  provides  that 
the  c.onsohdated  company  shall  have 
all  the  extensive  powers  of  the  second- 
named  corporation.  Colgate  v.  United 
States  Leather  Co.,  75  N.  J.  Eq.  229 
(1909). 

New  Mexico:  In  Southern  Pae.  Ry. 
V.  Esquibel,  4  N.  M.  337  (1889), 
the  court  held  that  power  to  mort- 
gage did  not  give  power  to  sell,  and 


all  the  lessor's  obligations  to  the  pub- 
lic, without  intervention  by  the  state, 
and  possession  has  been  restored  to 
the  lessor  and  the  contract  termi- 
nated as  to  the  future,  the  lessee  is, 
as  between  the  parties,  bound  by  the 
contract  so  long  as  he  remained  in 
possession,  and  recovery  of  the  past- 
due  rent  for  that  period  may  be  ob- 
tained by  action  on  the  lease,  al- 
though the  lease  may  be  void  as  to 
the  public.  Bath  Gas-Ught  Co.  v. 
Claffy,  151  N.  Y.  24  (1896).  In  Flynu 
V.  Brooklyn  City  R.  R.,  9  N.  Y.  App. 
Div.  269  (1896),  a  street  raih-oad  was 
leased  to  another  street  railroad  on  a 
guaranty  of  ten  per  cent,  dividends 
on  the  capital  of  the  former,  the 
stockholders  of  the  former  being  also 


power    to    consoUdate    did     not    give     given    the    right    to    purchase    at    the 


power  to  sell,  where  the  act  expressly 
said  that  upon  consolidation  all  rights 
and  property  should  vest  in  the  com- 
pany whose  charter  contained  this 
power. 

New  York:  A  corporation  at  com- 
mon law  has  no  power  to  form  a  part- 
nership or  consoUdate  with  another 
corporation.  New  York,  etc.  Canal 
Co.  V.  Fulton  Bank,  7  Wend.  415 
(1831).  In  1839  the  legislature  au- 
thorized "any  railroad  corporation 
to  contract  with  any  other  raih-oad 
corporation  for  the  use  of  their  re- 
spective roads,  and  thereafter  to  use 
the  same  in  such  manner  as  may  be 
prescribed  in  such  contract."  (L. 
1839,  ch.  218,  §  1.)  This  meager  stat- 
ute was  the  basis  of  leases  of  rail- 
roads in  New  York  state  for  over 
fifty  years.  I  was  reenacted  in 
the  Revision  of  1890.  The  franchises 
and  property  of  a  railroad  may  be 
purchased  by  an  individual  on  fore- 
closure sale  and  transfeiTed  hy  him 
to  a  new  corporation.  Parker  v. 
Elmira,    etc.    R.    R.,    165   N.    Y.    274 


rate  of  fifteen  cents  on  the  dollar  the 
stock  of  a  third  corporation  which 
was  to  own  the  stock  of  the  second, 
the  lessee  corporation.  A  stockholder 
of  the  lessor  corporation  brought 
suit  to  set  aside  the  lease  as  illegal, 
but  the  court  held  that  under  the 
statutes  of  New  York  the  lease  was 
legal,  two  thirds  of  the  stock  having 
approved  of  the  same.  But  see  same 
case  in  158  N.  Y.  493  (1899).  In 
Beveridge  v.  New  York  El.  R.  R.,  112 
N.  Y.  1,  21,  23  (1889),  the  court  held 
that  the  directors  might  make  a 
lease  under  this  statute.  The  court 
said:  "We  do  not  think  the  con- 
currence of  stockholders  to  be  an  es- 
sential condition  to  the  validity  of  a 
lease  by  a  railroad  corporation  of  its 
road  to  another  railroad  corporation. 
.  .  .  The  power  to  make  it  is,  like 
all  other  general  powers  of  manage- 
ment, lodged  in  the  directors."  The 
directors  may  also  modify  the  lease. 
In  People  ;;.  O'Brien,  111  N.  Y.  1,  64 
(1888),  it  was  held  that  although  the 
leasing    of    competing    lines    was    not 


(1901).     Where,   under  a  lease  of  all    permitted,    yet,    where    only    part    of 
its  property  made  by  one  corporation     two    street   railroads   were    competing 


to  another  (such  as  a  lease  of  its 
plant  by  one  gas-light  company  to 
another)  beyond  the  powers  of  the 
lessor,  the  lessee  has  occupied  and 
used     the    property    and    discharged 


roads,  the  parts  not  competing 
might  be  leased  one  to  the  other.  A 
lease  of  a  railroad,  a  part  of  which 
was  constructed  and  a  part  not 
yet   commenced,  was   involved   in  At- 
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The  cases  on  this  subject  are  given  in  full  in  the  notes-  below.     A  few 
of  their  most  salient  features  may  be  summarized  as  follows : 

§  894.    Various  statutory  provisions  construed.  —  Where  one  rail- 
road corporation  has  express  power  to  consolidate  with  or  buy  another 


lantic,  etc.  R.  R.  v.  Johnson,  134  N.  Y. 
375  (1892),  but  the  court  refused 
to  pass  upon  its  legality,  that  being 
unquestioned.  A  subscriber  for  stock 
who  has  paid  ten  per  cent.,  cannot 
sue  a  consolidated  company,  into 
which  his  company  has  been  merged, 
for  a  certificate,  even  though  the  ar- 
ticles of  consolidation  provide  for  the 
issue  of  one  share  of  the  latter  com- 
pany for  every  two  shares  of  the  old 
company,  unless  he  has  first  demand- 
ed the  certificate  and  has  offered  to 
pay  the  remaining  ninety  per  cent., 
or  asks  for  a  certificate  of  stock  not 
paid  up.  Babcock  v.  Schuylkill,  etc. 
R.  R.,  133  N.  Y.  420  (1892).  A  parol 
agreement  whereby  one  road  builds  a 
connection  with  another  road  on  the 
grounds  of  the  latter  under  a  statute 
authorizing  roads  to  intersect,  join, 
and  unite  their  railroads  is  void  by 
the  statute  of  frauds  and  may  be  re- 
pudiated at  anj^  time,  even  though 
rent  has  been  paid  for  a  long  time. 
Port  Jervis,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  132  N.  Y.  439  (1892). 
Where  a  proposed  consolidation  is  at- 
tacked by  a  stockholder,  a  prelimi- 
nary injunction  granted  so  as  not  to 
render  useless  the  whole  suit  in  case 
it  is  successful  will  not  be  distiu-bed 
by  the  court  of  appeals.  Young  v. 
Rondout,  etc.  Co.,  129  N.  Y.  57  (1891). 
In  Day  v.  Ogdensburgh,  etc.  R.  R., 
107  N.  Y.  129  (1887),  it  was  held 
that  under  this  statute  a  New  York 
railroad  company  might  take  a  lease 
of  a  Vermont  railroad.  The  con- 
tract to  make  a  lease  was  made  be- 
fore the  Vermont  road  was  construct- 
ed. The  lease  itself  was  made  after 
the  construction  was  completed.  In 
Woodruff  V.  Erie  Ry.,  93  N.  Y.  609 
(1883),  the  court  held  that,  whether 
a  lease  of  a  railroad  was  legal  or  not 
under  the  above  statute,  an  assignee 
of  the  lease  could  not  refuse  to  pay 
rent  on  that  ground.  A  railroad  cor- 
poration organized  to  construct  and 
operate    a    road    may    purchase    an 


existing  road  instead  of  constructing 
a  new  one.  Resort  need  not  be  had 
to  a  company  reorganized  under  the 
statutes.  People  v.  Brooklyn,  etc. 
R.  R.,  89  N.  Y.  75  (1882).  In  Troy, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,  86 
N.  Y.  107  (1881),  the  court  held  that  a 
lease  of  that  part  of  a  road  which  had 
been  taken  up  was  invalid,  and  that 
another  company  might  proceed  to 
construct  a  new  road  on  the  road-bed. 
The  lease  was  also  invalid  as  being 
of  a  road  not  completed.  Where  a 
road  by  the  charter  is  to  be  com- 
menced wthin  a  certain  time,  but 
instead  of  that  the  company  leases  a 
part  of  its  road  before  construction, 
and  the  lessee  is  to  do  the  construct- 
ing, tliis  is  not  a  compUance  with  the 
statute.  Re  Brooklyn,  etc.  R.  R.,  81 
N.  Y.  69  (1880).  Jn  Abbott  v.  Johns- 
town, etc.  R.  R.,  80  N.  Y.  27  (1880), 
the  court  held  the  lessor  liable  for 
an  accident  occurring  while  a  lessee 
was  in  charge,  the  lease  being  to  an 
individual,  which  was  not  authorized 
by  the  statute.  A  statute  requiring 
lessees  to  do  certain  things  does  not 
impUedlj'  authorize  leases.  In  Peo- 
ple V.  Albany,  etc.  R.  R.,  77  N.  Y. 
232  (1879),  where  the  state  sought  to 
forfeit  the  charter  of  a  railroad  com- 
pany because  it  had  leased  a  part  of 
its  line,  the  court  held  that  the  lessee 
was  entitled  to  apply  and  be  admit- 
ted as  a  party  defendant.  In  Re 
Prospect,  etc.  R.  R.,  67  N.  Y.  371 
(1876),  the  court  held  that  where 
one  raih'oad  has  power  to  consolidate 
Avith  any  other  (L.  1874,  ch.  448,  pp. 
591,  592),  this  gives  by  implication 
the  power  to  any  other  corporation 
to  consolidate  \vith  the  former  com- 
pan3%  although  the  charter  of  the  lat- 
ter company  contains  no  such  power. 
In  Fisher  c.  New  York,  etc.  R.  R., 
46  N.  Y.  644  (1871),  a  lease  was  up- 
held under  the  statute  of  1839,  and  a 
consolidation  was  held  to  be  effected 
where  the  lessee  afterwards  acquired 
all  the  stock  of  the  lessor  and  then 
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corporation,  the    latter    is    thereby  given    by  impUcation    the    power 
to  consolidate  or  sell.^     Where  the  word  "  railroad  "  is  used  in  the 


filed  papers  under  the  statute  of 
1855,  ch.  517.  Where  a  corporation 
sells  or  leases  all  its  property  to  an- 
other corporation  which  the  majority 
of  the  stockholders  of  the  former 
corporation  own  or  control,  the  con- 
tract is  not  illegal  in  itself,  but  it 
will  be  scrutinized  carefully  by  the 
court,  and,  if  unfair,  will  be  set  aside. 
Mumford  v.  Ecuador,  etc.  Co.,  Ill 
Fed.  Rep.  639  (1901).  Even  though 
a  railroad  purchases  the  stock  of 
another  railroad  in  violation  of  the 
charter  of  the  former,  yet,  if  subse- 
quently the  legislature  passes  a  law 
authoi-izing  any  corporation  to  pur- 
chase and  own  the  stock  of  other 
corporations,  the  illegality  of  the 
above-mentioned  purchase  is  cured, 
and  the  disability  to  hold  such  stock 
is  removed,  there  being  no  longer 
any  statute,  rule  of  law,  or  principle 
of  public  policy  forbidding  such  pur- 
chase. In  re  Buffalo,  etc.  R.  R.,  37 
N.  Y.  Supp.  1048  (1896),  involving 
the  same  transaction  as  was  involved 
in  Milbank  v.  N.  Y.  etc.  R.  R.,  64 
How.  Pr.  20.  In  Gere  v.  New  York, 
etc.  R.  R.,  19  Abb.  N.  Cas.  193  (Supr. 
Ct.,  Sp.  T.,  1885),  the  validity  of  the 
lease  of  the  West  Shore  Railroad  to 
the  New  York  Central  &  Hudson 
River  Railroad  Company  was  upheld, 
although  the  lease  was  for  four  hun- 
dred and  seventy-five  years,  while 
the  corporate  existence  of  the  lessor 
was  to  be  only  one  hundred  years, 
and  although  the  roads  were  parallel 
and  competing.  A  statute  of  the 
state  prohibiting  the  consolidation  of 
competing   lines   does   not   prevent   a 


leasing  of  competing  lines  under  the 
statute  of  1839.  The  lessee  may 
guarantee  the  payment  and  agree  to 
pay  and  guarantee  the  payment 
of  the  interest  and  principal  of 
S50,000,000  of  bonds  of  the  lessor, 
$25,000,000  to  go  to  the  holders  of 
old  mortgage  bonds  upon  which  fore- 
closure was  had,  and  $25,000,000  for 
improvements.  A  stockholder's  suit 
to  enjoin  the  above  transaction  failed. 
The  court  also  held  that  a  railroad 
company  having  statutory  power  to 
extend  the  period  of  its  existence 
may  make  a  lease  of  its  railroad  for 
a  period  of  time  extending  beyond 
the  duration  of  its  charter,  and  such 
lease  is  valid  and  binding  upon  the 
company  for  at  least  the  period  of 
its  existence.  Gere  v.  New  York 
Central,  etc.  R.  R.,  19  Abb.  N.  C.  193 
(1885).  See  also  §§  641,  642,  supra. 
In  Central,  etc.  R.  R.  v.  Twenty- 
Third  St.  R.  R.,  54  How.  Pr.  168,  183 
(Supr.  Ct.,  Sp.  T.,  1877),  a  lease  of 
one  horse  railroad  to  another  was 
upheld  under  the  act  of  1839.  Where 
the  statute  authorizing  consolidation 
specifies  that  the  consolidated  capital 
stock  shall  not  be  more  than  the 
"fair  aggregate  value"  of  the  prop- 
erty, a  stockholder  may  enjoin  a  con- 
solidation whose  capital  stock  is  far 
in  excess  of  a  fair  value  of  the 
property.  Langan  v.  Franoklyn,  20 
N.  Y.  Supp.  404  (1892).  A  raikoad 
company  cannot  lease  its  road  and 
franchise  to  an  individual  in  such 
wise  as  to  relieve  itself  from  its 
obligation  to  the  public,  unless  the 
legislature  consents.     Durfee  v.  Johns- 


1  Re  Prospect,  etc.  R.  R.,  67  N.  Y. 
371  (1876) ;  New  York,  etc.  R.  R.  v. 
New  York,  etc.  R.  R.,  52  Conn.  274 
(1884).  Power  to  purchase  gives 
power  to  other  railroads  to  sell. 
Knoxville  v.  Knoxville,  etc.  R.  R.,  22 
Fed.  Rep.  758  (1884).  Cf.  Louisville, 
etc.  R.  R.  V.  KentuckT,  161  U.  S.  677, 
691  (1896).  Where  a  statute  author- 
izes motor-power  companies  to  lease 
the    property    of    passenger    railway 

3 


companies,  the  latter  are  thereby 
given  by  implication  the  power  to 
make  such  lease  to  the  former.  Pink- 
erton  v.  Pennsylvania,  etc.  Co., 
193  Pa.  St.  229  (1899).  Power  of 
a  railroad  corporation  to  take  a  lease 
of  connecting  railroads  gives  power 
to  such  connecting  railroads  to  make 
such  lease.  Huntting  v.  Hartford, 
etc.  Ry.,  73  Conn.  179  (1900). 
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statute  without  restricting  it  to  domestic  railroads,  it  includes  foreign 
railroad  corporations  as  well.^     A  railroad  corporation  organized  to 


town,  etc.  R.  R.,  71  Hun,  279  (189.3). 
See  27  N.  Y.  App.  Div.  376  (1898). 
A  lease  of  a  bridge  to  a  railroad 
company,  by  which  bridge  the  com- 
pany goes  farther  than  its  charter 
provides,  is  ultra  vires.  The  bridge 
company  may  have  the  contract  can- 
celed, but  cannot  collect  for  past 
use.  Union  Bridge  Co.  v.  Troy,  etc. 
R.  R.,  7  Lans.  240  (1872).  Where 
'  the  charter  gives  the  company  power 
to  take  a  lease  of  any  "connecting" 
road,  an  intersecting  road  is  a  con- 
necting road  at  the  terminus.  "It 
is  enough  that  they  are  united  so  as 
to  be  capable  of  forming  continuous 
lines."  The  fact  that  they  are  com- 
peting roads  is  no  objection,  not 
even  though  a  general  statute  on 
consolidations  excepts  from  its  pro- 
visions all  competing  roads.  Wal- 
lace V.  Long  Island  R.  R.,  12  Hun, 
460  (1877).  In  New  York  one  rail- 
road may  be  leased  to  another.  Fisher 
V.  Metropolitan  El.  Ry.,  34  Hun,  433 
(1885).  Where  the  articles  of  asso- 
ciation of  an  unincorporated  joint- 
stock  association  authorize  dissolu- 
tion at  any  time  upon  the  vote  of  a 
majority  in  interest,  such  dissolution 
may  be  had,  although  it  is  for  the 
purpose  of  transferring  all  the  assets 
to  a  foreign  corporation  for  stock  of 
the  latter,  the  privilege,  however, 
being  given  to  each  stockholder  to 
receive  payment  in  cash  on  the  basis 
of  a  certain  valuation  of  the  assets, 
which  valuation  is  fair  and  adequate. 
Francis  v.  Taylor,  31  N.  Y.  Misc.  Rep. 
187  (1900) ;  aff'd,  52  N.  Y.  App.  Div. 
631.  Where  a  person  has  turned  in 
securities  under  a  plan  of  consolidation 
which  states  the  aggregate  capacity  of 
properties  which  it  is  proposed  to 
acquire,  or  so  many  of  them  as  the 
organizers  may  deem  best,  the  party 


cannot  withdraw,  where  the  plan  has 
been  carried  out,  even  though  less  than 
half  of  the  properties  have  been  actu- 
ally acquired.  And  even  though  the 
preliminary  contract  provided  for  the 
acquisition  of  a  certain  company,  yet, 
if  the  consolidated  company  acquires 
practically  all  the  stock  and  bonds 
of  that  company,  the  party  turning 
in  securities  cannot  withdraw,  and 
especiallj^  cannot  reclaim  the  securi- 
ties as  against  a  transferee  in  good 
faith  who  had  no  notice  of  personal 
representations.  Jewell  v.  McInt\Te, 
62  N.  Y.  App.  Div.  .396  (1901);  aff'd, 
172  N.  Y.  638.  Under  the  old  New 
York  statute  of  18^39,  authorizing  a 
lease  of  one  railroad  to  another,  a 
railroad  which  had  constructed  but  a 
part  of  its  line  had  no  right  to  enter 
into  a  contract  with  another  railroad 
company  to  construct  the  balance  of 
the  line  for  the  benefit  of  the  second 
company,  the  entire  expense  to  be  paid 
by  the  second  company  and  an  annual 
rental  of  $1  to  be  paid  therefor.  A 
railroad  has  no  right  to  construct  only  a 
part  of  its  line  in  such  a  manner. 
Brooklyn,  etc.  R.  R.  v.  Long  Island 
R.  R.,  72  N.  Y.  App.  Div.  496  (1902). 
A  lease  of  the  entire  street  railway 
system  of  New  York  City  to  a  new 
company  organized  for  that  purpose, 
no  cash  being  paid,  but  seven  per 
cent,  dividends  guaranteed  on  the 
stock  of  the  lessor  companj',  is  legal 
under  the  New  York  statute,  there 
being  no  proof  that  the  seven  per 
cent.  di\'idend  was  grossly  inade- 
quate. The  fact  that  the  stockhold- 
ers of  the  lessor  were  given  the  option 
to  subscribe  for  stock  in  the  company 
that  controlled  the  lessee  would  not 
invalidate  the  transaction.  Content 
j;.  Metropolitan,  etc.  Ry..  37  N.  Y. 
Misc.  Rep.  618  (1902).     A  preliminary 


1  Pittsburgh,   etc.    Ry.    v.    Keokuk,  v.  Boston,  etc.  R.  R.,  65  N.  H.  393 

etc.  Bridge  Co.,  131  U.  S.  371  (1889) ;  (1888) ;  March  v.  Eastern  R.   R.,  43 

St.  Louis,  etc.  R.  R.  v.  Terre  Haute,  N.   H.   515    (1862).     Contra,   Black  v. 

etc.  R.  R.,  145  U.  S.  393,  402  (1892) ;  Delaware,  etc.  Co.,  24  N.  .J.  Eq.  455 

Day  V.  Ogdensburgh,  etc.  R.  R.,  107  (1873).     See    also    note    4,   p.    3653, 

N.  Y.  129  (1887) ;  Boston,  etc.  R.  R.  §  905   infra. 
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construct  a  railroad  may  purchase  one  instead,  if  it  covers  the  same 
route.^     Power  to  consohdate  with  a  road  has  been  held  to  give  power 


injunction  against  an  alleged  fraud- 
ulent lease  of  a,jailroad  should  not  be 
granted  where  me  lease  has  already 
been  executed  and  delivery  made. 
Content  v.  Metropolitan,  etc.  R.  R.,  73 
N.  Y.  App.  Div.  230  (1902).  A  traffic 
contract  by  which  one  company  guar- 
anteed a  fixed  income  from  business  to 
another  company  may  be  assigned  as 
collateral  to  a  mortgage,  and  the 
issue  of  bonds  thereunder  will  not 
be  enjoined  on  the  ground  that  it 
is  practically  a  mortgage  on  the 
guaranteeing  company,  inasmuch  as 
the  contract  is  not  negotiable  and 
bona  fide  purchasers  of  the  bonds 
are  not  protected  against  defenses  to 
the  contract  itself.  Kissel  v.  Chi- 
cago, etc.  R.  R.,  44  N.  Y.  Misc.  Rep. 
156  (1904).  See  s.  c,  126  N.  Y.  App. 
Div.  852.  The  board  of  directors 
may  at  the  expense  of  the  corpora- 
tion publish  and  also  issue  to  the 
stockholders  notice  of  a  proposed 
scheme  of  consolidation  or  for  an 
exchange  of  the  stock  for  stock  in  an- 
other corporation,  even  though  the 
plan  is  not  consummated.  Ras- 
cover  V.  American,  etc.  Co.,  135  Fed. 
Rep.  341  (1905).  A  stockholder  can- 
not object  to  a  lease  as  being  ultra 
vires,  where  he  has  accepted  pecu- 
niary benefits  thereunder,  such  as 
selling  the  privilege  to  subscribe  for 
stock,  the  lease  not  being  prohibited 
by  statute  nor  evil  in  itself.  The 
court  said:  "Whether  his  conduct  in 
so  doing  constitutes  an  estoppel  in 
the  strict  sense  of  that  term,  or  a 
gitasi-estoppel,  as  Mr.  Bigelow  puts 
it,  or  be  denominated  merely  an  ac- 
quiescence or  an  election,  or  the  as- 


sumption of  a  position  inconsistent 
with  an  attack,  makes  no  essential 
difference  here."  Wormser  v.  Metro- 
politan Street  Ry.,  184  N.  Y.  83 
(1906).  A  statute  relative  to  rail- 
road fares  applicable  to  any  corpora- 
tion controlling  another  refers  to 
control  by  lease  or  otherwise,  and 
not  to  control  by  ownership  of  stock. 
Senior  v.  New  York,  etc.  Ry.,  Ill 
N.  Y.  App.  Div.  39  (1906);  aff'd, 
187  N.  Y.  559.  Where  the  bonds  of  a 
lessor  railroad  become  due  before  the 
lease  expires,  and  they  may  be  re- 
funded at  a  low  rate  of  interest,  and  a 
bona  fide  controversy  arises  as  to  who 
is  entitled  to  the  saving,  and  a  com- 
promise is  effected  and  approved  by  a 
majority  in  interest  of  the  stockholders 
at  a  meeting  called  for  that  purpose, 
the  fact  that  a  majority  of  the  direc- 
tors of  the  lessor  are  also  directors  of 
the  lessee,  does  not  invalidate  the  com- 
promise, if  there  was  no  actual  fraud. 
Continental  Ins.  Co.  v.  N.  Y.  etc.  R.  R., 
103  N.  Y.  App.  Div.  282  (1905).  In 
the  case  Continental  Ins.  Co.  v.  New 
York,  etc.  R.  R.,  187  N.  Y.  225  (1907), 
it  was  held  that  where  bonds  of  a 
lessor  railroad  could,  upon  their  be- 
coming due,  be  refunded  at  a  lower 
rate  of  interest,  the  lessor  was  en- 
titled to  the  saving.  Even  though  an 
electric  light  company  has  no  power 
to  assign  its  franchise  to  construct 
and  operate  its  plant,  yet  if  it  does 
assign  it  to  an  individual  and  he 
then  assigns  it  to  a  corporation,  and 
the  latter  is  allowed  by  the  munici- 
pality to  complete  and  operate  the 
plant,  the  assignment  is  legal,  and, 
moreover,  no  one  can  raise  a  question 


1  Branch  v.  Jesup,  106  U.  S.  468 
(1882).  Power  to  construct  gives 
power  to  buy.  Camden,  etc.  R.  R.  v. 
May's  Landing,  etc.  R.  R.,  48  N.  J.  L. 
530  (1886);  People  v.  Brooklyn,  etc. 
R.  R.,  89  N.  Y.  75  (1882);  City  of 
Lincoln  v.  Lincoln  St.  Ry.,  67  Neb. 
469  (1903).  Power  to  construct  does 
not  give  power  to  take  a  lease.  Oregon 
Ry.   V.   Oregonian   Ry.,    130   U.   S.    1 


(1889).  Power  to  construct  does  not 
give  power  to  purchase.  Gulf,  etc. 
Ry.  V.  Morris,  67  Tex.  692  (1887). 
Statutory  authority  to  a  gas  company 
to  sell  to  any  other  company  doing 
business  does  not  authorize  a  sale  to 
one  organized  to  do  business.  People 
V.  Union  Gas,  etc.  Co.,  254  111.  395 
(1912). 


3544 


STEAM    RAILROADS. 


[§  894. 


to  sell  to  that  road ;  ^    but  the  weight  of  authority  is  to  the  contrary, 
especially  in  the  case  of  interstate  railroads,  where  a  sale  or  lease  would 


as  to  its  legality,  except  the  munici- 
pality  itself.     Matter   of   Long   Acre, 
etc.    Co.,    117    N.    Y.    App.    Div.    80 
(1907),     the    court    saying     (p.     87)  : 
"The   general   rule   that   a   special   or 
secondary  franchise  is  inalienable  with- 
out e.xpress  legislative  assent  has  lost 
practically    all    its    authority    in    this 
state.     From  early  days  railroad  cor- 
porations have  had  legislative  author- 
ity to  transfer  to  other  railroad  corpora- 
tions the  special  privilege  of  operating 
the    road  .  .  .  and    all    other    stock 
corporations  were  accorded  that  right. 
.  .  .     The   relaxation    of   the   general 
rule  is  undoubtedly  due  to  the  freedom 
with  which  corporate  charters  are  now 
given,    and   to   the   universal   recogni- 
tion of  the  property  nature  and  value 
of  special  franchises.   .   .   .     The  reason 
for  the  rule  against  alienation  of  such 
a  franchise  is  that,  by  divesting  itself 
of  the  franchise,  the  corporation  would 
disable    itself    from    discharging    the 
public  duties    for  which  it  had    been 
chartered,  and    the  public  has,  there- 
fore,   been   considered   as   entitled   to 
forbid     such     a     transfer.     When     a 
charter   can   be   obtained    by   merely 
executing  and  filing  a  certificate,  as  was 
the  case  when  the  Electric  Manufac- 
turing Company  was  organized,   and 
the   exercise   of    the    special   franchise 
carried  ^vith  it  the  public  obligation, 
the  reason  for  the  rule  largely  disap- 
pears, especially  where,  as  in  the  case 
of  a  manufacturing  company,  the  sale 
and  distribution  of  electricity  was  only 
a  part  of  the  objects  for  which  the  com- 
pany was  incorporated.     Whether  or 
not  a  special  franchise  be  availed  of, 
and  by  whom  it  is  availed  of,  is  solely  a 
question    of    public    concern."     Even 
though  an  electric  light  company  has 
sold    its    franchises    and    property    to 
an  individual,   no   one  but   the   state 
or  city  can  question  the  sale,  and  cer- 
tainly a   subway  company  cannot   on 
that  account  refuse   to  furnish  space 
in  its  subways.     "The  power  to  mort- 


gage its  franchise  would  seem  neces- 
sarily   to    include    the    power    to    sell 
and  dispose  of  it,"  and  a  sale  of  its 
franchises    and    plant    by    an    electric 
light  company  is  not  void,  even  if  it 
is  voidable.     Moreover,  the  statutory 
power  to   "convey  real  and  personal 
property"   indicates   that   there  is  no 
objection  to  such  a  sale.     Matter  of 
Long  Acre,  etc.   Co.,   188  N.   Y.  361 
(1907).     A  provision  in  a  lease  that  it 
shall  not  be  canceled  for  non-payment 
of  rent  until  after  one  year's  default, 
does  not  apply  where  the  lessee  has 
become  insolvent,  and  cannot  possibly 
l>ay,  and  its  system  has  become  dis- 
rupted.    Pennsylvania    Steel    Co.     v. 
New  York  City  Ry.,  165   Fed.    Rep. 
463  (1908) ;    s.  c,  190  Fed.  Rep.  620. 
The  validity  of  a  lease  cannot  be  de- 
termined by  mere  motion  in  a  creditor's 
suit   placing   a   lessee   in   a   receiver's 
hands.     Pennsylvania     Steel     Co.     r. 
New  York   City   Ry.,    165  Fed.   Rep. 
467  (1908) ;    s.  c,  190  Fed.  Rep.  609. 
A  stockholder  in  an  underground  rail- 
road in  New  York  City  may  file  a  bill 
to  set  aside  a  sale  by  the  other  stock- 
holders of  their  stock  to  a  holding  com- 
pany,   which    holding    company    has 
acquired    a    majority    of    the    capital 
stocks  of  such  underground  road  and 
of    the  surface  railways  (the  elevated 
railways  being  already  leased   to   the 
underground    railway),    thereby  _  sup- 
pressing  competition   and    creating   a 
combination   of    competing   raih-oads, 
the  plaintiff  alleging  also  that  the  hold- 
ing company  has  issued  ninety  million 
dollars  of  watered  stock  and  two  hun- 
dred million  dollars  of  bonds  without 
proper        payment        therefor.     Even 
though  the  surface  roads  have  passed 
into  a  receiver's  hands,  such  receiver 
need  not  be  made  a  party  defendant, 
although    a    proper    party    defendant 
with  the  consent  of  the  court  which 
appointed    him.     Continental    Securi- 
ties   Co.    v.    Interborough,    etc.    Co., 
165  Fed.  Rep.  945  (1908) ;    s.  c,  183 


1  Power  to  consolidate  gives  power  to  sell.     Branch  v.  Jesup,  106  U.  S.  468 

(1882). 
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turn  the  property  over  to  a  foreign  corporation.^     Power  to  purchase 
gives  power  to  consoHdate.^     Power  to  consohdate  or  purchase  does 


Ped.  Rep.  132,  and  203  Fed.  Rep.  521 
(1913.).  Dismissed  on  June  3rd 
(1913).  "The  right  to  be  a  corpora- 
tion, or  the  corporate  right  of  life,  is 
inseparable  from  the  corporation  itself. 
It  is  a  part  of  it  and  cannot  be  sold 
or  assigned.  That  franchise  is  general 
and  dies  with  the  corporation,  for  it 
cannot  survive  dissolution  or  repeal." 
Lord  V.  Equitable,  etc.  Soc,  194  N.  Y. 
212,  226  (1909).  A  statute  that  the 
franchise  and  property  of  a  corporation 
shall  be  sold  only  on  consent  of  two 
thirds  of  the  stockholders  applies  to  a 
sale  of  a  department  of  the  business. 
Matter  of  Timmis,  200  N.  Y.  177 
(1910).  Surplus  earnings  under  an 
operating  contract  with  a  guaranty  of 
dividends  were  involved  in  Ticonderoga 
R.  R.  V.  Delaware  and  Hudson  Co., 
204  N.  Y.  588  (1912).  As  to  con- 
solidations of  street  railways,  see  also 
§  915,  infra.  As  to  one  company 
buying  the  stock  of  another  company, 
see  §  314,  supra. 

North  Carolina:  The  lessee  of  a 
railroad  may  file  a  bill  to  establish 
his  title  where  such  title  is  about  to 
be  attacked.  Southern  Ry.  v.  North 
Carolina  R.  R.,  81  Fed.  Rep.  595 
(1897).  Unless  the  statutes  provide 
otherwise,  the  purchaser  of  a  rail- 
road at  foreclosure  sale  may  be  a 
corporation  formed  under  the  laws 
of  another  state.  Central  Trust  Co. 
V.  Western  N.  C.  R.  R.,  89  Fed.  Rep. 
24  (1898).  Even  though  a  foreign 
railroad  corporation  purchases  a  rail- 
road at  the  foreclosure  sale,  without 
power  so  to  do,  yet  only  the  state 
can  raise  that  objection.  Julian  v. 
Central  T.  Co.,  115  Fed.  Rep.  956 
(1902).  The  purchaser  at  foreclosure 
.sale  may  be  a  foreign  railroad  cor- 
poration.    Julian   V.    Central   T.    Co., 


193  U.  S.  93  (1904),  enjoining  levy 
of  execution  in  James  v.  Western 
N.  C.  R.  R.,  121  N.  C.  523  (1897). 
Charter  power  to  '"farm  out"  the  right 
of  transportation  gives  the  right  to 
lease.  Hill  v.  Atlantic,  etc.  R.  R., 
143  N.  C.  539  (1906).  Where  by  the 
terms  of  the  statute  authorizing  a 
foreign  railroad  company  to  purchase 
a  railroad  within  the  state  at  fore- 
closure sale,  the  foreign  railroad  com- 
pany shall  thereby  become  a  domestic 
corporation,  such  statute  has  that 
effect  and  the  company  cannot  remove 
a  case  to  the  United  States  court  on 
the  ground  of  its  being  a  citizen  of 
another  state.  Carolina,  etc.  Co.  v. 
Southern  Ry.,  144  N.  C.  732  (1907). 
A  charter  authorizing  a  lease  with  a 
connecting  line  is  satisfied  by  a  con- 
nection that  has  been  partly  graded 
and  is  being  completed,  a  physical 
connection  being  made  in  the  mean- 
time in  another  way.  Empire  Trust 
Co.  V.  Egypt  Ry.  Co.,  182  Fed.  Rep. 
100  (1910).  As  to  the  power  of  one 
company  to  buy  the  stock  of  another 
company,  see  §  314,  supra.  78  S.  E. 
Rep.  306. 

Ohio:  In  Ohio,  etc.  R.  R.  v. 
Indianapolis,  etc.  R.  R.,  5  Am.  L.  R. 
(N.  S.)  733  (Cin.  Sup.  Ct.  1866),  in 
regard  to  a  contract  whereby  a  for- 
eign railroad  corporation  was  author- 
ized to  lay  down  a  third  rail  and 
use  the  tracks  and  depot  of  a  domestic 
railroad,  a  suit  of  the  latter  for  spe- 
cific performance  failed.  A  foreign 
corporation  cannot  purchase  a  railroad 
from  the  purchasers  at  a  foreclosure 
sale,  unless  the  statutes  of  the  state 
expressly  authorize  it.  State  v.  Sher- 
man, 22  Ohio  St.  411,  433  (1872). 
A  subscriber  to  stock  cannot  defeat 
an  action  to  collect  his  subscription 


>  Power    to    consolidate    does    not  consolidate    does   not   give   power    to 

give  power  to  lease.     St.   Louis,   etc.  lease  or  sell.     Tippecanoe  County   v. 

R.  R.  V.  Terre  Haute,  etc.  R.  R.,  145  Lafayette,    etc.     R.    R.,    50    Ind.    85 

U.    S.    393,    404    (1892);    Archer    v.  (1875). 

Terre  Haute,  etc.  R.  R.,  102  111.  493        ^  Continental  Trust  Co.  v.  Toledo, 

(1882) ;    Mills   v.    Central    R.  R.,    41  etc.  R.  R.,  82  Fed.  Rep.  642  (1897) ; 

N.  J.  Eq.  1  (1886) ;  State  v.  Vanderbilt,  aff'd,  in  Toledo,  etc.  R.  R.  v.  Conti- 

37    Ohio    St.    590    (1882).     Power    to  nental  T.  Co.,  95  Fed.  Rep.  497  (1899). 
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not  give  power  to  guarantee  without  eonsolidation  or  purchase.^     \Yliere 


by  the  defense  that  a  consolidation 
has  taken  place  since  he  subscribed. 
The  statutes  authorizing  the  eonsoli- 
dation existed  when  the  subscription 
was  made.  lie  may,  however,  ques- 
tion the  regularity  of  the  eonsolida- 
tion. Mansfield,  etc.  R.  R.  v.  Brown, 
26  Ohio  St.  223  (1875).  A  statute 
authorizing  the  consolidation  of  roads 
"so  constructed  as  to  admit  the  pas- 
sage of  burden  or  passenger  cars  over 
any  two  or  more  of  such  roads  con- 
tinuously, without  break  or  interrup- 
tion," does  not  authorize  a  consolida- 
tion of  companies  whose  termini  are 
twenty-four  miles  apart,  even  though 
they  are  connected  by  another  road, 
which  is  leased  in  perpetuity  to  one  of 
the  first-mentioned  roads.  "The  power 
to  lease  does  not  imply  the  power  to 
consolidate,  nor  does  the  power  to 
consolidate  imply  the  power  to  lease, 
but  these  powers  are  distinct  and  inde- 
pendent." A  statute  authorizing  the 
consolidation  of  lines  which  can  carry 
freight  and  passengers  "continuously" 
does  not  authorize  the  consolidation 
of  competing  lines,  even  though  they 
meet  at  one  point.  State  v.  Vander- 
bilt,  37  Ohio  St.  590  (1882).  Where 
the  lessor  refuses  to  appeal  from 
a  decree  canceling  the  lease,  a 
stockholder  may  intervene  and 
appeal.  Henry  v.  Jeanes,  47  Ohio 
St.  116  (1890).  A  sale  of  the  road 
under  statutes  existing  at  the  time 
a  subscription  was  made  is  valid  and 
does  not  release  the  subscriber.  Arm- 
strong ;;.  Karshner,  47  Ohio  St.  276 
(1890).  Where  a  railroad  company 
illegally  buj's  from  an  individual  the 
stock  of  another  railroad  company, 
and  pays  partly  in  cash  and  partly  by 
note,  and  the  note  is  paid  by  a  sale 
of  the  stock  at  pledgee's  sale,  the 
former  company  cannot  hold  the  indi- 
vidual liable  for  the  money  so  paid. 
Both  parties  are  guilty  of  the  ille- 
gality, and  the  contract  being  exe- 
cuted will  not  be  disturbed.  Cincin- 
nati, etc.  R.  R.  V.  M'Keen,  64  Fed. 
Rep.  36  (1894).  Power  to  consolidate 
with     railroads     in    adjoining     states 


gives  an  Ohio  corporation  power  to 
consolidate  with  an  Indiana  corpo- 
ration and  an  Illinois  corporation. 
Continental  Trust  Co.  v.  Toledo,  etc. 
R.  R.,  82  Fed.  Rep.  642  (1897);  aflf'd, 
in  Toledo,  etc.  R.  R.  v.  Continental 
T.  Co.,  95  Fed.  Rep.  497  (1899). 
Under  the  Ohio  statute  one  of  the  terms 
of  a  consolidation  may  be  that  each 
constituent  company  shall  first  pay  its 
debts  and  that  enough  of  the  stock 
going  to  any  such  company  shall  be  sold 
to  pay  such  debts,  and  that  the 
remainder  of  the  stock  shall  be  dis- 
tributed among  the  holders  of  the  pre- 
ferred and  common  stock  of  such  com- 
pany in  proportion  to  the  relative 
value  of  such  preferred  and  common 
stock.  An  unrecorded  pledgee  of 
stock  is  not  entitled  to  be  notified  of 
proceedings  for  a  consolidation  with 
another  company.  A  corporation  is 
not  liable  to  an  unrecorded  pledgee  of 
its  stock,  even  though  a  consolidation 
is  brought  about  and  the  new  stock 
issued  to  the  pledgor,  thereby  depriv- 
ing the  pledgee  of  the  value  of  the 
stock  held  in  pledge,  the  corporation 
having  acted  in  good  faith.  Cleve- 
land City  Ry.  v.  First  Nat.  Bank, 
68  Ohio  St.  582  (1903).  As  to  the 
power  of  one  company  to  buy  the  stock 
of  another  company,  see  §314,  supra. 

Oregon:  In  the  important  case 
Oregon  Ry.  v.  Oregonian  Ry.,  130 
U.  S.  1  (1889),  the  court  held  that  the 
statutes  of  Oregon  did  not  authorize 
a  lease  of  a  railroad  by  a  domestic 
corporation  to  a  foreign  corporation, 
in  this  case  an  alien  corporation. 
The  use  of  the  words  "successors  or 
assigns"  in  various  statutes  does  not 
give  such  a  power.  A  statute  author- 
izing a  foreign  corporation  to  con- 
struct a  road  in  the  state  does  not 
give  it  power  to  take  a  lease  of  a 
railroad  in  the  state.  Hence,  although 
the  lease  was  for  ninety-nine  years, 
and  rent  has  been  paid  for  three 
years,  yet  the  lessee  may  repudiate 
the  lease  and  cannot  be  held  for 
further  rent. 

Pennsylvania:     An   amendment    to 


1  Louisville,  etc.  Ry.  v.  Louisville  Trust  Co.,  174  U.  S.  552  (1899). 
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railroad  company  has  power  to  purchase,  lease,  or  consolidate  with 


the  charter  authorizing  a  consolida- 
tion is  constitutional,  and  a  stock- 
holder cannot  object,  but  he  cannot 
be  compelled  to  go  into  the  consoli- 
dation, and  may  insist  on  being  paid 
the  value  of  his  stock.  Lauman  v. 
Lebanon,  etc.  R.  R.,  30  Pa.  St.  42 
(1858).  (See  Mowrey  v.  Indianapolis, 
etc.  R.  R.,  4  Biss.  78  (1866) ;  s.  c, 
17  Fed.  Casi  930,  criticizing  this  de- 
cision.) Power  to  make  a  contract 
"having  relation  to  the  completion, 
the  working  of,  or  to  the  traffic  origi- 
nating on  or  passing  over"  a  railroad, 
authorizes  a  lease  of  the  road.  A 
lease  is  also  authorized  by  the  act  of 
April  23,  1861.  Gratz  v.  Pennsyl- 
vania R.  R.,  41  Pa.  St.  447  (1862). 
Under  the  statutes  of  April  23,  1861, 
and  Feb.  17,  1870,  authorizing  leases, 
the  words  used  in  the  statutes  plainly 
indicate  that  only  a  finished  road  may 
be  leased.  Wood  v.  Bedford,  etc. 
R.  R.,  8  Phila.  94  (1871).  A  lease, 
even  when  authorized,  cannot  be 
made  by  the  directors  alone.  The 
stockholders  must  vote  it.  Martin  v. 
Continental,  etc.  Ry.,  14  Phila.  10 
(1880).  The  Pennsylvania  statute 
authorizing  railroad  companies  "to 
enter  into  contracts  for  the  use  or 
lease  of  any  other  railroads"  refers 
to  foreign  as  well  as  domestic  rail- 
roads. Pittsburgh,  etc.  Ry.  v.  Keo- 
kuk, etc.  Bridge  Co.,  131  U.  S.  371 
(1889).  In  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S. 
24  (1891),  the  court  held  that  a  lease 
by  a  car  manufacturing  and  renting 
corporation  of  all  its  personal  prop- 
erty to  another  corporation,  with  an 
agreement  to  cease  manufacturing, 
was  invalid,  and  the  lessor  could  not 
collect  the  rent.  Even  the  charter 
power  to  lease  its  "railway  cars  and 
other  personal  property"  did  not  val- 
idate such  a  lease  as  the  above.  The 
company  had  no  power  to  abandon  its 
duty  to  the  public.  The  above  com- 
pany was  a  guasi-public  corporation. 
"Where  one  company  under  supposed 
legislative  authority  leased  all  its 
property  to  another  company,  and 
the  latter  refused  to  pay  rent,  and 
the  courts  sustained  such  refusal  on 


the  ground  that  the  lease  was  ille- 
gal, the  former  company  may  recover 
back  the  property  or  its  value.  Pull- 
man Palace  Car  Co.  v.  Central  Transp. 
Co.,  65  Fed.  Rep.  1.58  (1894).  In 
Pullman's  P.  C.  Co.  v.  Central  Transp. 
Co.,  171  U.  S.  138  (1898),  the  court 
held  that,  where  a  lease  of  property 
was  tdtra  vires  and  void,  the  only 
compensation  for  the  actual  use  would 
be  for  tangible  property,  and  not  for 
the  good-will,  patents,  and  contracts 
which  expired  during  the  lease. 
Accordingly,  where  the  stipulated 
rental  was  $264,000  a  year,  the  lower 
court  allowed  for  use  the  value  of  the 
capital  stock  of  the  lessor,  inasmuch  as 
such  value  had  been  consumed  in  con- 
nection with  the  lease,  and  such 
value  was  fixed  at  upwards  of  $2,500,- 
000  and  interest,  but  the  supreme 
court  reduced  the  compensation  to 
$727,000  and  interest,  being  the 
actual  value  of  the  tangible  property. 
The  creditors  of  the  consolidated 
company  may  enforce  subscriptions 
to  the  stock  of  the  constituent  com- 
panies, and  the  irregularity  of  the 
incorporation  of  the  consolidated  com- 
pany is  no  defense.  Hamilton  v. 
Clarion,  etc.  R.  R.,  144  Pa.  St.  34 
(1891).  Two  roads  may  be  "con- 
necting," or,  it  seems,  form  a  "con- 
tinuous route,"  although  the  cars 
of  one  —  an  inclined  road  — •  cannot  be 
run  on  the  other  —  a  horse  railroad. 
There  need  not  be  "any  mechanical 
connection  between  the  two  roads." 
It  is  sufficient  if  they  intersect  in 
such  a  way  that  there  may  be  a  con- 
venient interchange  of  passengers  and 
freight  at  the  point  of  intersection. 
Hampe  v.  Pittsburgh,  etc.  Co.,  165 
Pa.  St.  468  (1895).  Where  a  Penn- 
sylvania company  leases  its  property 
to  a  New  Jersey  company,  and  then 
the  New  Jersey  company  leases  it 
to  another  New  Jersey  company, 
the  former  lease  being  valid  under  the 
Pennsylvania  statutes,  but  the  latter 
lease  being  invalid  under  the  Penn- 
sylvania statutes,  although  valid  by 
the  charters  of  both  of  the  New  Jersey 
companies,  the  first  lessee  is  liable  for 
an    injury    due    to    negligence.     Van 


3548 


CH.  Lin.] 


STEAM    RAILROADS. 


[§  S94. 


another  railroad  company,  it  may  buy  the  stock  of  the  latter  company 


Steuben  ;;.  Central  R.  R.,  178  Pa.  St. 
367  (1S96).     Where  a  company  leases 
its  propertj^  to    another    company  at 
a  nominal  rental,  and  the  stockholders 
of    the    first    company    transfer    their 
stock  to   the  second  company  in  ex- 
change for  stock  of  the  latter,  no  divi- 
dend is  involved,  and  a  tax  on  divi- 
dends of  the  first  corporation  does  not 
attach.     AUeghenv  v.  Pittsburgh,  etc. 
Ry.,  179  Pa.  St.  414  (1897).     Where  a 
consolidation  of  three  corporations  is 
made  by  increasing  the  capital  stock 
of  one,  and  issuing  the  increased  stock 
to  the  stockholders  of  all  tliree  corpora- 
tions in  the  proportion  agreed  upon, 
this    is    not    a    stock    di\adend,    even 
though  the  aggregate  capital  stock  was 
$400,000,  but  by  the  consolidation  is 
SI, 000,000.       Allegheny      v.     Federal 
Street,  etc.  Ry.,  179  Pa.  St.  424  (1897). 
A  mutual  life  insurance  company  has 
no  power  to  sell  all  its  property  and 
franchises     to     another     mutual     life 
insurance    company,    the    transaction 
being  an  attempt  to  transfer  the  entire 
membership  and   property  to   the  lat- 
ter.    Temperance,  etc.  Assoc,  v.  Home, 
etc.   Society,    187   Pa.   St.   38    (1898). 
Where    one    street    railway    company 
takes   a   lease   of   the   street   railways 
of  three  other  companies  on  an  agree- 
ment whereby  the  stock  of  the  latter 
companies  is  deposited  with  a  trustee, 
and    the    lessee    issues    "stock    trust 
certificates"    therefor,    being   its   obli- 
gation to  pay  a  fixed  rate  of  interest 
per  year,  with  an  option  on  its  part  to 
pay  the  principal  sum  or  not,  at  its 
option,  at  a  specified  time,  the  stock 
being  security  therefor  to  be  sold  by 
the  trustee  in  case  the  principal  and 
interest    are    not    paid,    this    mode    of 
financing  does  not  create  a  debt,  and 
hence  such  certificates  are  not  subject 
to   taxation  as  a  bond  and  mortgage, 
the  transaction  being  really  a  guaran- 
teed   dividend    or    rental.     Common- 
wealth f.  Union,  etc.  Co.,  192  Pa.  St. 
507  (1899).     Where  a  statute  author- 
izes motor-power  companies   to   lease 
the    property    of    passenger    railway 
companies,     the     latter     are     thereby 
given  by  implication  the  power  to  make 
such  lease  to  the  former.     Pinkerton 


V.  Pennsjdvania,  etc.  Co.,  193  Pa.  St. 
229  (1899).     In  a  suit  by  a  lessee  to 
enjoin  the  lessor  from  taking  possession 
of  the  property  for  an  alleged  breach 
of  the  lease,  the  lessor  cannot  set  up 
that  the  lease  was  ultra  vires,  at  the 
same  time  retaining  the  past  benefits 
of  the  lease.     Pittsburgh,  etc.  R.  R.  v. 
Altoona,  etc.   R.   R.,    196  Pa.  St.  452 
(1900).     Where  a  street  railway  com- 
pany has  power  to  take  a  lease  of  the 
property  of  other  companies,  this  gives 
to    other    companies    "by    necessary 
implication  the  corresponding  power  to 
make  such  leases."     Smith  v.  Reading 
Pass.    Ry.,    2    Pa.    Dist.    490    (1893). 
Concerning    a    stockliolder's    remedy 
against    a    consolidation    of    parallel 
railroads  in   Pennsylvania,   see   Gum- 
mere  V.   Lehigh  Valley   R.   R.,   1   Pa. 
Dist.  585  (1892).     A  lessee  of  a  rail- 
road    may    build    a    competing    line 
alongside  of  that  railroad,  even  though 
the  lessee  had  covenanted  to  use  all 
proper     and      reasonable     means      to 
increase    the    business    of    the    leased 
road.     Catawissa    R.    R.    v.    Philadel- 
phia, etc.  R.  R.,  3  Pa.  Dist.  HI  (1894). 
A  municipaUty  cannot  enjoin  a  lessee 
of  a  street  railway  from  operating  the 
road  on  the  ground  that  the  lease  was 
ultra    vires.     Minersville    Borough    v. 
Schuylkill,  etc.   Ry.,  205  Pa.  St.  402 
(1903).     In     Pennsylvania,     although 
the  statute  authorizes  a  sale  of  all  the 
propertj%   real,    personal    and    mixed, 
and  also  the  franchises  and  rights  of 
corporations    by    e.xecution    sale,    yet 
such  a  sale  does  not  pass  title  to  a 
claim    of    a    mining    corporation    for 
damages  in   tort.     International,   etc. 
Co.  V.  Pennsylvania  R.  R.,   152  Fed. 
Rep.  551   (1907) ;  s.  c.  1.52  Fed.  Rep. 
554.     As  to  the  power  of  street  rail- 
ways to  sell,  lease,  or  consolidate,  see 
§  915,  infra.     As  to  the  power  of  one 
company  to  buy  the  stock  of  another 
company,  see  §  314,  supra.     As  to  the 
power    of    a    railroad    corporation    to 
mortgage  its  railroad,  see  §  780,  supra. 
Rhode  Island:  Although  a  sale  of  a 
railroad   to   another  company   is   ille- 
gal, and  although  a  dissenting  stock- 
holder   may    set    it    aside,    yet    where 
the    legislature    subsequently    ratifies 
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with  a  view  to  such  consolidation,  lease,  or  sale.^    A  mere  reference  in 


the  sale,  and  stockholders  do  not  object 
for  twelve  years,  and  after  a  mortgage 
on  all  the  property  of  the  vendee  has 
been  foreclosed,  the  court  will  not  set 
the  sale  aside.  Boston,  etc.  R.  R. 
V.  New  York,  etc.  R.  R.,  13  R.  I.  260 
(1881);  Emerson  v.  New  York,  etc. 
R.  R.,  14  R.  I.  555  (1884). 

South  Carolina:  In  State  v.  Port 
Royal,  etc.  Ry.,  79  Fed.  Rep.  397 
(1897),  a  lease  of  a  railroad  seems  to 
have  been  owned  by  a  corporation  and 
an  individual  as  partners.  Where  a 
road  is  being  operated  by  a  receiver 
at  a  loss,  the  court  may  authorize 
him  to  turn  over  such  road  for 
operation  to  a  connecting  company 
without  any  rental  being  paid,  such 
operation  to  continue  during  the  re- 
ceivership, and  the  receiver  to  be 
alone  liable  for  damages  arising  during 
the  operation.  Such  a  contract  is 
not  a  lease,  biit  makes  the  operating 
company  merely  the  agent  of  the 
receiver,  and  is  legal  where  the  stat- 
utes authorize  leases  of  railroads. 
Even  though  the  receiver  makes  such 
a  contract  without  special  authority 
from  the  court  so  to  do,  yet  where 
for  many  months  all  the  parties  and 
the  court  with  full  knowledge  of  the 
same  do  not  object  the  contract  is 
legal.  South  Carolina,  etc.  R.  R.  v. 
Carolina,  etc.  Ry.,  93  Fed.  Rep.  543 
(1899).  Where  three  persons  pur- 
chase a  partially  constructed  railroad 
at  foreclosure  sale,  they  may  convey 
a  portion  of  the  same  to  a  new  com- 
pany, subject  to  such  public  obliga- 
tions and  rights  in  third  parties  as 
may  exist.  Jack  v.  Williams,  106 
Fed.  Rep.  259  (1901).  In  the  case 
Edwards  v.  Southern  Ry.,  66  S.  C.  277 
(1903),  it  was  held  that  a  statutory 
penalty  for  owning,  leasing,  or  oper- 
ating competing  railroad  lines  applied 
to  a  railroad  that  purchased  all  the 
stock  of  a  competing  railroad. 

Tennessee:  Power  to  "farm  out 
their  rights  of  transportation  on  the 
said  road"  does  not  give  power  to 
lease  the  road.  Where  leases  of  com- 
peting lines  are  prohibited,  a  lease  of 


roads  which  compete  on  interstate 
trafl&c  is  illegal,  although  they  do  not 
compete  on  traffic  in  the  state.  A 
stockholder  may  enjoin  the  lease  in 
order  to  protect  the  charter  from  for- 
feitiu-e.  Where  the  control  of  both 
companies  is  owned  by  the  same 
party,  and  the  companies  have  the 
same  directors,  a  minority  stock- 
holder may  object.  Thouron  v.  East 
Tennessee,  etc.  Ry.,  5  Ry.  &  Corp. 
L.  J.  77  (Tenn.  1888).  A  statute 
authorizing  any  railroad  to  purchase 
any  other  railroad  necessarily  gives 
power  to  every  other  railroad  to  sell. 
But  a  stockholder  may  cause  to  be 
set  aside  a  sale  of  the  railroad  where 
such  sale  is  made  under  a  statute 
that  was  passed  after  the  stockholder 
acquired  his  stock.  He  may  also  set 
aside  a  mortgage  given  on  the  prop- 
erty by  the  vendee.  A  delay  of  two 
years  in  complaining  was  held  not 
fatal.  The  bondholders  may  enforce 
payment  from  any  other  property 
owned  by  the  vendee.  Knoxville  v. 
Knoxville,  etc.  R.  R.,  22  Fed.  Rep. 
758  (1884).  A  sale  of  a  railroad  on 
condition  that  certain  work  shall  be 
done  within  a  certain  time  cannot 
be  avoided,  although  such  work  is 
not  done.  Foster  v.  Chesapeake,  etc. 
Ry.,  47  Fed.  Rep.  369  (1891).  Under 
the  statutes  of  Tennessee  one  rail- 
road cannot  be  leased  to  another, 
except  upon  the  consent  of  three 
fourths  in  amount  of  the  capital  stock. 
The  prohibition  in  Tennessee  and  Ken- 
tucky against  the  leasing  of  one  par- 
allel railroad  to  another  does  not 
apply  unless  the  parallel  is  a  substan- 
tial one.  Where  one  railroad  owns 
a  majority  of  the  stock  and  controls 
the  board  of  directors  of  another  rail- 
road and  causes  the  latter  to  lease 
its  road  to  the  former,  a  stockholder 
of  the  former  may  file  a  bill  in  equity 
to  set  aside  such  lease  on  the  ground 
that  its  terms  were  so  inequitable  as 
to  constitute  fraud.  In  such  case  no 
demand  need  be  made  to  the  board 
of  directors  to  bring  the  suit,  if  the 
facts    alleged    in    the    bill    show    that 


^  See  §  314,  supra. 
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a  statute  to  the  "  assigns  "  or  "  lessee  "  of  a  companj'  does  not  give 


the  board  of  directors  is  controlled 
by  the  guilty  party.  A  stockholder 
in  a  railroad  corporation  that  has 
taken  a  lease  from  another  railroad 
corporation  cannot  object  thereto  on 
the  ground  that  the  lessor  had  no 
power  originally  to  acquire  and  own 
the  railroad.  Rogers  v.  Nashville, 
etc.  Ry.,  91  Fed.  Rep.  299  (1898). 
Only  the  state  can  object  that  a  for- 
eign railroad  company  has  purchased 
at  foreclosure  sale  a  domestic  rail- 
road. Rothchild  v.  Memphis,  etc. 
R.  R.,  113  Fed.  Rep.  476  (1902). 
Where  a  street  railway  is  sold  bj^  unani- 
mous consent,  no  one  but  the  state  can 
object,  and  hence  a  custodian  of  a  part 
of  the  securities  involved  in  the  sale 
cannot  raise  such  objection.  Read  v. 
Citizens',  etc.  R.  R.,  110  Tenn.  316 
(1903). 

Texas:  Although  a  consolidation  is 
unauthorized,  yet,  where  it  is  subse- 
quently legalized,  a  stockholder  in 
one  of  the  old  companies  who  has 
delayed  two  years  in  complaining 
cannot  cause  it  to  be  set  aside.  Nor 
can  he  hold  the  directors  personally 
liable.  But  he  may  sue  for  his  inter- 
est in  the  consolidated  company. 
International,  etc.  R.  R.  v.  Taylor,  53 
Tex.  96  (1880).  Power  to  construct 
and  operate  a  railroad  does  not  give 
power  to  purchase  a  road  covering 
the  same  route.  The  general  statute 
of  Texas  not  authorizing  the  sale,  a 
creditor  of  the  vendor  may  levy  on 
its  road.  Gulf,  etc.  Ry.  v.  Morris,  67 
Tex.  692  (1887).  A  prohibition 
against  selling,  leasing,  etc.,  to  a 
competing  railroad  does  not  impliedly 
give  power  to  sell,  lease,  etc.,  to  a 
non-competing  railroad.  Railroads 
may  be  competitors  although  not 
connecting  in  any  way.  Power  to 
consolidate  with  roads  running  _in 
the  same  general  direction  means  a 
road  which  is  capable  of  constituting 
a  part  of  the  line  which  the  former 
company  is  authorized  to  construct. 
Power  to  buy  connecting  roads  is 
not  power  to  buy  a  road  which  con- 
nects with  a  third  road,  which  lat- 
ter is  being  operated  by  the  first  road 
or   has   been   purchased    by   it.     The 
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charter  of  the  railroad  company  mak- 
ing an  illegal  lease  will  be  forfeited 
and  a  receiver  appointed.  The  court 
\vill  not  merely  enjoin  a  continuation 
of  the  lease.  East  Line,  etc.  Ry.  v. 
State,  75  Tex.  434  (1889).  A  stock- 
holder in  a  street  railway  may  bring 
suit  to  set  aside  an  illegal  consolida- 
tion with  another  company  fraudu- 
lently brought  about  by  the  officers, 
the  latter  company  being  insolvent 
and  the  former  liable  to  become  so. 
A  receiver  ma3'  be  appointed.  Becker 
V.  Gulf  City,  etc.  Co.,  80  Tex.  47.5 
(1891).  Where  the  officers,  directors, 
and  stockholders  of  a  railroad  com- 
pany designedly  enter  into  an  illegal 
and  void  lease  of  their  railroad  to 
another  companj%  the  courts  will 
not  relieve  them  therefrom,  they  being 
in  pari  delicto.  Olcott  v.  Interna- 
tional, etc.  R.  R.,  28  S.  W.  Rep.  728 
(Tex.  1894).  A  railroad  company 
having  power  to  unite  with  any  other 
raihoad  company  exhausts  that  power 
by  one  consolidation.  The  charter 
power  of  one  railroad  company  to 
unite  with  any  other  railroad  company 
does  not  give  power  to  another  rail- 
road company  to  form  such  consolida- 
tion, where  such  latter  company  has  no 
express  charter  power  on  the  subject. 
Morrill  v.  Smith  County,  89  Tex.  529 
(1896).  A  street  railway  company  is  a 
private  corporation  and  may  sell  its 
property  to  another  street  railway 
companv.  Farmers',  etc.  Bank  v. 
Scott,  19  Tex.  Civ.  App.  22  (1898). 
A  constitutional  prohibition  against 
a  combination  of  parallel  railroads 
does  not  apply  to  street  railways. 
Scott  V.  Farmers',  etc.  Bank,  97  Tex. 
31  (1903).  Where  a  married  woman 
buys  a  railroad  at  foreclosure  sale 
and  deeds  it  to  a  person  who  advances 
part  of  the  purchase  price,  the  deed 
being  really  a  mortgage,  and  the  mort- 
gagee transfers  it  to  a  corjjoration, 
the  latter  is  not  protected  in  its  title, 
even  though  it  issued  stock  to  her  for 
her  interest.  Texas,  etc.  Ry.  v.  Harle, 
101  S.  W.  Rep.  878  (Tex. 'l907).  In 
Texas  a  married  woman  may  purchase 
a  railroad  at  foreclosure  sale  and  may 
operate  the  same  and  then  turn  it 
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power  to  lease. ^     Under  the  usual  statute  the  sale  or  lease  has  been 


over  to  a  corporation  organized  for 
that  purpose.  Texas,  etc.  Co.  v. 
Harle,  101  Tex.  170  (1907).  As  to 
the  power  of  street  railways  to  sell, 
lease,  or  consolidate,  see  §  915,  infra. 
Vermont:  In  Vermont  at  an  early 
day  a  decision  was  rendered  which 
probably  would  not  now  be  sustained. 
A  lease  of  a  railroad  to  an  individual 
without  statutory  authority  was  up- 
held in  Bank  of  Middlebury  v.  Edger- 
ton,  30  Vt.  182  (1858).  The  court 
said:  "The  right  to  build,  own, 
manage,  and  run  a  railroad  and  take 
the  tolls  thereon,  is  not  of  necessity 
of  a  corporate  character  or  depend- 
ent upon  corporate  rights.  It  may 
belong  to  and  be  enjoyed  by  natural 
persons,  and  there  is  nothing  in  its 
nature  inconsistent  with  its  being 
assignable."  A  bondholder  of  the  les- 
sor who  took  his  bond  and  recognized 
the  validity  of  the  lease  cannot  after- 
wards attack  it.  Vermont,  etc.  R.  R. 
V.  Vermont,  etc.  R.  R.,  34  Vt.  1 
(1861).  Where  one  road  has  been 
leased  to  another,  the  two  roads  may 
subsequently  be  consolidated,  and  con- 
solidated mortgage  bonds  issued,  of 
which  a  part  shall  go  to  the  former 
lessor  company  in  extinguishment  of 
its  claim  to  rent  under  the  old  lease. 
If  the  transaction  is  a  fair  one  towards 
the  stockholders  of  the  lessor,  the  court 
will  not  disturb  it.  Hazard  v.  Ver- 
mont, etc.  R.  R.,  17  Fed.  Rep.  753 
(1883).  In  the  same  case  the  court 
held  that  subsequently  to  the  making 
of  a  lease  the  amount  of  rental  might 
be  changed.  In  this  case  the  lease 
was  made  before  the  road  was  com- 
pleted. It  appears  also  from  the  case 
Codman  v.  Vermont,  etc.  R.  R.,  16 
Blatchf.  165  (1879) ;  s.  c,  5  Fed. 
Cas.  1157,  that  the  above  mentioned 
lease  was  made  before  the  road  was 
completed,  and  the  court  upheld  the 


lease.  In  Grand  Trunk  Ry.  v.  Cen- 
tral Vermont  R.  R.,  81  Fed.  Rep.  541 
(1897),  payment  of  the  rent  to  the 
lessor  was  secured  by  a  provision  in 
the  lease  that  the  income  should  be 
deposited  in  a  bank  as  security  for 
the  rent,  with  the  right  on  the  part  of 
the  lessee  to  draw  out  the  surplus. 
As  to  the  power  of  a  railroad  corpora- 
tion to  mortgage  its  railroad,  see  §  780, 
supra. 

Virginia :  In  Stevens  v.  Davison,  18 
Gratt.  (Va.)  819  (1868),  the  court, 
without  passing  upon  the  question 
whether  a  lease  without  legislative 
authority  was  valid,  held  that  a  lease 
made  by  the  directors  alone  was  ille- 
gal, inasmuch  as  it  could  be  made 
only  by  the  stockholders.  A  lessor 
of  a  railroad,  the  lease  providing  for 
dividends  on  the  lessor's  capital  stock, 
may  enjoin  the  lessee  from  discontin- 
uing the  operation  of  the  railroad  where 
such  discontinuance  would  subject 
the  charter  of  the  former  to  forfeiture. 
Such  injunction  may  also  run  against 
the  purchaser  of  the  lease  from  the 
lessee,  who  has  agreed  to  abide  by  the 
terms  thereof.  Southern  Ry.  v.  Frank- 
lin, etc.  R.  R.,  96  Va.  693  (1899). 
Where  it  is  conceded  that  a  railroad 
corporation  has  no  power  to  consoli- 
date with  another,  the  court  will  not» 
at  the  instance  of  a  minority  stock- 
holder, enjoin  a  possible  consolidation 
under  a  statute  which  the  legislature 
may  hereafter  pass ;  neither  will  the 
court  enjoin  the  company  from  selling 
certain  stock,  even  though  such  sale 
will  expedite  a  consolidation.  Ryan 
V.  Williams,  100  Fed.  Rep.  172  (1900). 
And  even  after  such  statute  has  been 
passed  the  court  will  not  grant  a  pre- 
liminary injunction  against  the  con- 
solidation under  it  on  the  ground 
that  such  statute  is  unconstitutional, 
where    no    injury    to    the    dissenting 


1  Oregon  Ry.  v.  Oregonian  Ry.,  130    gas  may  be  assigned  by  him  to  a  cor- 


U.  S.  1  (1889);  Pennsylvania  R.  R. 
V.  St.  Louis,  etc.  R.  R.,  118  U.  S.  290 
(1886);  Thomas  v.  Railroad  Co.,  101 
U.  S.  71  (1879).  A  fifty  year  fran- 
chise granted  by  a  city  to  an  individ- 
ual and  his  assigns  to  furnish  natural 


p  oration,  but  he  cannot  assign  the 
franchise  and  at  the  same  time  retain 
a  joint  interest  in  it.  Ft.  Smith,  etc. 
Co.  V.  Kelley,  94  Ark.  461  (1910). 
CJ.  ch.  LV,  infra. 


3552 


CH.   LIII.] 


STEAM    RAILROADS. 


[§  894. 


held  to  refer  to  a  completed  and  not  to  an  uncompleted  railroad.^     But 


stockholder  is  shown.     Rvan  v.   Wil- 
Uams,  100  Fed.  Rep.  177  (1900). 

Washington:  Where  a  railroad 
bought  all  its  property,  a  logging 
railroad  not  intended  for  general 
traffic,  and  did  not  exercise  the  power 
of  eminent  domain,  it  may  sell  the 
same  without  express  statutory  author- 
ity. Klosterman  v.  Mason  County 
Cent.  R.  R.,  8  Wash.  281  (1894).  It 
being  illegal  in  Washington  for  one 
corporation  to  own  stock  in  another 
corporation,  a  New  Jersey  corpora- 
tion cannot  legally  own  stock  in  a 
Washington  street  railway  company. 
A  dissenting  stockholder  in  a  New 
Jersey  corporation  owTiing  a  street 
railway  in  Washington  may  enjoin 
a  sale  of  the  property  to  a  Washing- 
ton street  railway  company  for  twenty 
thousand  shares  of  the  full-paid  stock 
of  the  latter,  where  dissenting  stock- 
holders of  the  former  are  to  be  paid 
only  -135  cash  in  lieu  of  each  share  of 
the  Washington  corporation  which  he 
would  be  entitled  to.  On  its  face  this 
is  an  issue  of  the  Washington  stock  at 
S35  per  share,  and  is  in  violation  of  the 
Washington  statutes.  Coler  v.  Ta- 
coma  Ry.,  etc.,  65  N.  J.  Eq.  347  (1903). 
A  stockholder  in  one  company  which 
is  consolidated  with  another  cannot 
hold  a  stockholder  in  the  latter  liable 
for  misrepresentations  that  the  latter 


was  in  a  prosperous  condition  where 
there  was  no  concealment  and  the 
stockholder  could  have  examined  into 
the  condition  of  the  latter  and  per- 
haps did  so.  Pigott  t'.  Graham,  48 
Wash.  348  (1908).  A  minority  stock- 
holder in  a  gas  company,  which,  to 
preserve  its  property  and  business, 
must  either  borrow  money  for  exten- 
sions or  else  consolidate  with  another 
company,  cannot  enjoin  a  sale  of  the 
assets  of  the  former  to  the  latter, 
such  sale  ha\ing  been  authorized  by 
the  directors  and  a  majority  of  the 
stockholders,  even  though  a  majority 
of  the  stock  of  the  former  company 
is  owned  by  the  latter  company, 
there  being  no  actual  fraud.  Theis 
V.  Spokane,  etc.  Co.,  49  Wash.  477 
(1908). 

West  Virginia:  As  to  the  power  of 
one  company  to  buy  the  stock  of 
another    company,    see    §  314,    supra. 

Wisconsin:  A  sale  of  a  part  of  a 
road  under  a  statute  was  upheld  in 
Wright  V.  Milwaukee,  etc.  Ry.,  25 
Wis.  46  (1869).  The  statutes  of  Wis- 
consin authorize  the  sale  of  a  street 
railway  line.  Wright  v.  Milwaukee, 
etc.  Co.,  95  Wis.  29  (1897).  Under 
the  statutes  of  Wisconsin  an  electric- 
lighting  company  and  a  gas  company 
may  sell  all  their  property  and  fran- 
chises  to  a   street   railway   company. 


1  A  lease  of  an  uncompleted  road  road  is  constructed.  Day  ;'.  Ogdens- 
was  held  not  good  in  Troy,  etc.  R.  R.  burgh,  etc.  R.  R.,  107'  N.  Y.  129 
V.  Boston,  etc.  Ry.,  86  N.  Y.  107  (1887).  Cf.  Jones  v.  Concord,  etc. 
(1881)  ;  and  Re  Brooklyn,  etc.  R.  R.,  R.  R.,  67  N.  H.  119  (1891);  s.  c,  67 
81  N.  Y.  09  (1880).  A  sale  of  an  N.  H.  234.  Where  a  railroad  pays  for 
uncompleted  road  is  not  good.  Clark  the  construction  of  another  railroad 
v.  Omaha,  etc.  R.  R.,  4  Neb.  459  (1876).  company's  line  on  an  understanding 
A  lease  of  an  uncompleted  road  is  that  they  should  be  consolidated,  and 
good.  Codman  v.  Vermont,  etc.  R.  R.,  assumes  all  the  obligations  of  the 
16  Blatclif.  165  (1879) ;  s.  c,  5  Fed.  latter  and  practically  owns  all  its 
Cas.  1157.  A  lease  before  completion  stock,  and  takes  possession  and  op- 
was  allowed  in  March  v.  Eastern  R.  R.,  erates  it,  the  two  roads  may  be  con- 
43  N.  H.  515  (1862).  Lease  of  un-  sidered  as  ha\dng  been  consolidated 
finished  road  good.  Durfee  v.  Old  sufficiently  at  least  to  come  \vithin  the 
Colony,  etc.  R.  R.,  87  Mass.  230  (1862).  meaning  of  a  statute  authorizing  the 
No  lease  of  an  unfinished  road.  Wood  consolidation  of  certain  consolidated 
V.  Bedford,  etc.  R.  R.,  8  Phila.  94  companies.  Toledo,  etc.  R.  R.  v.  Con- 
(1871).  The  contract  to  make  a  tinental  Trust  Co.,  95  Fed.  Rep.  497 
lease  may  be  entered  into  before  the  (1899). 
(223)                                        3553 


§  894. 


STEAM    RAILROADS. 


[CH.   LIII. 


the  New  York  court  of  appeals  holds  that  even  though  a  street  railway 


State  V.  Anderson,  97  Wis.  114  (1897), 
distinguishing  State  v.  Anderson,  90 
Wis.  550  (1895),  on  the  ground  that  the 
latter  was  a  common-law  decision. 
Where  a  railroad  is  regularly  sold  under 
a  judgment  which  by  statute  is  a  lien, 
a  mortgage  executed  subsequent  to 
the  obtaining  of  such  judgment  is 
wiped  out  by  such  sale,  and,  in  addi- 
tion to  this,  where  the  mortgagee 
waits  thirty-one  years  before  commenc- 
ing suit,  the  suit  will  be  dismissed. 
Gunnison  v.  Chicago,  etc.  Ry.,  117 
Fed.  Rep.  629  (1902) ;  aff'd,  130  Fed. 
Rep.  259,  being  the  same  transaction 
as  was  involved  in  James  v.  Railroad 
Co.,  6  Wall.  752  (1867).  Such  a  sale 
under  a  judgment  carries  the  franchise 
as  well  as  the  property. 

Hawaii:  A  court  cannot  enjoin  a 
street  railway  from  running  its  cars 
at  longer  intervals  than  it  has  been 
accustomed  to  run  them,  this  being 
a  legislative  and  administrative,  and 
not  a  judicial  function.  Honolulu 
R.  T.  Co.  V.  Hawaii,  211  U.  S.  282 
(1908). 

England:  A  stockholder's  bill  to 
enjoin  the  payment  of  a  subscription 
by  the  company  to  another  company, 
and  the  purchase  by  the  former  of  a 
railway  owned  by  the  latter,  shows 
equity  in  both  instances,  but  is  mul- 
tifarious, since  the  parties  affected 
and  relief  granted  in  the  two  cases 
are  different.  Salomons  v.  Laing,  12 
Beav.  339  (1850).  An  action  by  the 
plaintiff  to  recover  of  the  defendant 
the  expenses  of  bills  introduced  into 
parliament  to  authorize  a  lease  of 
the  plaintiff  to  defendant,  failed, 
although  defendant  had  agreed  to  pay 
such  expenses.  East  Anglian  Rv.  v. 
Eastern,  etc.  Ry.,  11  C.  B.  775  (1851). 
In  Great  Northern  Ry.  v.  Eastern, 
etc.  Ry.,  9  Hare,  306  (1851),  the  eoiu-t 
refused  to  enjoin  the  defendant  from 
obstructing  a  crossing  v/hich  it  made 
with  the  lessor  of  the  complainant. 
The  lease  was  ultra  vires.  In  Beman 
V.  Rufford,  6  Eng.  L.  &  Eq.  106 
(1851),  a  stockholder  restrained  his 
company  from  constructing  narrow- 
gauge  tracks  for  the  sole  purpose  of 
turning    them    over    to    another   com- 


pany to  operate  on  an  vltra  vires 
lease.  A  single  stockholder  may  obtain 
an  injunction  against  an  unauthor- 
ized lease,  or,  if  the  lease  is  already 
made,  may  go  into  a  court  of  equity 
and  have  it  set  aside.  Winch  v. 
Birkenhead,  etc.  Ry.,  5  De  G.  &  Sm. 
562  (1852),  where  the  lease  was  for 
ninety-nine  years  ;  Simpson  v.  Denison, 
10  Hare,  51  (1852),  where  a  stock- 
holder enjoined  his  company  from 
operating  another  road  and  guarantee- 
ing a  fixed  dividend  to  it.  In  this 
case  there  was  power  in  one  road  to 
allow  the  other  to  run  over  it.  In 
Bryson  v.  Warwick,  etc.  Co.,  1  Sm. 
&  G.  447  (1853),  it  was  held  that  a 
stockholder  in  a  corporation  might 
sue  in  equity  to  recover  back  for  the 
corporation  forfeit  money  paid  by  it 
to  another  corporation  on  an  ultra 
vires  contract  to  purchase  the  latter. 
In  this  case  a  railroad  company  had 
contracted  to  purchase  two  canals. 
An  amalgamation  by  which  all  prop- 
erty is  to  become  joint  property,  and 
each  company  is  to  take  a  certain 
percentage  of  the  receipts,  after  oper- 
ating expenses  have  been  paid,  is 
illegal.  Charlton  i'.  New  Castle,  etc. 
Ry.,  5  Jur.  (N.  S.)  1096  (1859). 
Where  one  of  two  companies  which  are 
using  a  third  road  jointly  leases  still 
another  road  without  express  power 
to  do  so,  the  other  company  may  enjoin 
it  from  carrying  the  new  traffic  over 
the  line  used  jointly  by  them.  Lon- 
don, etc.  Ry.  V.  London,  etc.  Ry.,  4 
De  G.  &  J.  362  (1859).  A  stockholder 
may  enjoin  his  railroad  company  from 
subscribing  for  stock  in  another  rail- 
road. Maunsell  v.  Midland,  etc.  Ry., 
1  Hem.  &  M.  130  (1863).  "When  par- 
liament, acting  for  the  public  interest, 
authorizes  the  construction  and  main- 
tenance of  a  railway,  both  as  a  high- 
way for  the  public  and  as  a  road  on 
which  the  company  may  themselves 
become  carriers  of  passengers  and 
goods,  it  confers  powers  and  imposes 
duties  and  responsibilities  of  the  largest 
and  most  important  kind,  and  it  con- 
fers and  imposes  them  upon  the  com- 
pany which  parliament  has  before  it, 
and  upon  no  other  body  of  persons. 
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company  merely  has  a  charter  and  has  not  done  anj'  work,  yet  it  may 
consolidate  with  another  street  railway  company  under  a  statute  au- 

company  to  sell  to  any  otlicr  insurance 
company  does  not  authorize  another 
insurance  company  to  buy  out  the  for- 
mer. An  amalgamation  is  legal  under 
a  power  to  sell.  New  Zealand,  etc. 
Co.  V.  Peacock,  [1894]  1  Q.  B.  622. 
In  England  there  can  be  no  fore- 
closure of  a  street  railway  mortgage, 
the  court  holding  that  the  mortgage 
can  cover  onlj^  the  "undertaking," 
i.e.,  the  right  to  continue  the  lousiness 
and  take  the  profits,  and  that  con- 
sequently there  can  be  no  foreclosure 
of  the  corpus  of  the  property.  This 
is  the  established  policy  of  England, 
not  only  as  to  street  railways,  but  as 
to  steam  railroads  and  waterworks. 
Marshall  v.  South  Staffordshire  Tram- 
way Co.,  [1895]  2  Ch.  36,  applying  to 
street  railways  the  cases  Gardner 
V.  London,  etc.  Ry.,  L.  R.  2  Ch.  App. 
201  (1867);  Blaker  v.  Hart's,  etc. 
Waterworks  Co.,  L.  R.  41  Ch.  D. 
399  (1889),  and  overruling  Bartlett 
V.  West  Metropolitan  Tramways  Co., 
[1894]  2  Ch.  286.  An  agreeme"nt  in  a 
lease  to  furnish  a  right  of  way  to 
reach  a  station  may  be  specificallj' 
enforced.  Metropolitan,  etc.  Co.  v. 
Great,  etc.  Co.,  82  L.  T.  Rep.  451 
(1900).  Where  the  charter  author- 
izes a  sale  of  all  the  assets  for  stock 
in  another  corporation,  partly  paid 
up  stock  may  be  received  in  payment 
for  such  assets.  Mason  v.  Motor,  etc. 
Co.  Ltd.,  [1905]  1  Ch.  419.  As  to 
the  power  of  one  company  to  buy  the 
stock  of  another  company,  see  §  314, 
supra.  As  to  the  power  of  a  railroad 
corporation  to  mortgage  its  railroad, 
see  §§  780,  833,  supra. 

Canada:  A  railway  bridge  company 
having  power  to  condemn  land  and 
collect  tolls  cannot  lease  the  bridge 
to  a  railroad  company.  Attorney- 
General  V.  Niagara,  etc.  Co.,  20  Grant's 
Ch.  Rep.  (Can.)  34  (1873).  A  statute 
authorizing  railroads  to  agree  ^^ith 
each  other  as  to  the  "use  and  work- 
ing" or  "management  and  working" 
of  their  roads  sustains  a  lease  of  the 
Canada  Southern  Railroad  to  the 
ISIichigan  Central  Railroad  Company. 
Michigan  C.   R.   R.   v.  Wealleans,  24 


These  powers   must  be  executed  and 
these  duties  discharged  by   the  com- 
pany.    They  cannot  be  delegated  or 
transferred."     Gardner  v.  London,  etc. 
Ry.,  L.  R.  2  Ch.  App.  201  (1867).     A 
railroad    using    a    depot    jointly    with 
another  cannot  exclude  the  lessee  of 
that    other.     Midland    Ry.    v.    Great 
Western  Ry.,  L.  R.  8  Ch.  841  (1873). 
It  appears  in  this  case  that  parliament 
was  applied  to  for  power  to  lease.     It 
was  not  granted.     A  contract  of  "run- 
ning   arrangement"    was    then    made. 
By  it  one  company  was  allowed  to  run 
trains  over  the  railroad  of  the  other ; 
to  carry  on  local  business ;   to  carry 
local  business  for  the  latter;  to  place 
its    agents   in    charge   of   stations ;    to 
fix  rates ;  to  keep  the  track  in  repair ; 
to    pay    therefor   by    a   percentage  of 
receipts.     The  contract  was  very  much 
of  a  lease.     The  lower  court  held  that 
it    was    ultra    vires    and    illegal.     The 
upper  court  held  that  it  was  legal  and 
intra  vires.     A  lessee  of  a  canal  from 
the  canal  company,  the  latter  having 
no  statutory  power  to  lease,  takes  noth- 
ing, and  cannot  collect  tolls.     Hinck- 
ley   V.    Gildersleeve,     19    Grant,    Ch. 
(U.  C.)  212   (1872).     In  McDowell  v. 
Grand  Canal  Co.,  3  Ir.   Ch.    (N.  S.) 
578   (1853),   the  purchase  of  a  canal 
was  enjoined.     In  Bird  v.  Bird's,  etc. 
Sewage   Co.,   L.    R.   9   Ch.   App.   358 
(1874),   it  was  held  that   the  charter 
power  of  a  business  corporation  to  sell 
out  to  another  company  did  not  give 
power    to    sell    to    an    individual.     In 
Clinch  V.  Financial  Corp.,  L.  R.  5  Eq. 
450  (1868),  the  company'  —  a  business 
company  —  had  power  to  consolidate 
with  another  company  if  the  liabili- 
ties   of    the    stockholders    were    not 
increased.     A  stockholder  enjoined  a 
consolidation  in  which  such  liabilities 
would     be     increased.     In     Dougan's 
Case,  28  L.  T.  Rep.  60  (1873) ;  s.  c,  on 
appeal,  L.  R.  8  Ch.  App.  540,  a  stock- 
holder of  an  insurance  company  was 
relieved  of  his  subscription  where  the 
company       had      consolidated      with 
another    insurance    company    without 
authority   so   to   do.     The  court  held 
also  that  the  power  of  one  insurance 
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tliorizing  consolidation.^  Where  a  lease  or  sale  Is  allowed,  a  part  of 
the  line  may  be  leased  or  sold  instead  of  the  whole. ^  Power  to  contract 
for  the  use  of  a  road  gives  power  to  lease  the  same.^  But  power  to  con- 
tract for  the  transfer  of  goods  does  not  give  power  to  lease.'' 

Where  the  statute  authorizes  a  consolidation,  lease,  or  sale  of  con- 
necting or  continuous  roads  only,  a  substantial  connection  is  all  that 
is  required,  except  where  the  state  or  a  dissenting  stockholder  objects, 
and  then  an  actual  connection  of  the  lines  must  be  shown.^  Under 
a  statute  authorizing  consolidation  of  intersecting  lines  three  com- 
panies may  consolidate,  although  the  only  connection  between  two  of 
them  is  the  third  company.^  A  consolidated  corporation  may  con- 
solidate with  another  corporation  under  the  usual  statute.'^  A  con- 
solidation is  not  confined  to  two  railroads,  but  may  include  several 
railroads  at  the  same  time.^  Frequently  the  statutes  prohibit  the 
consolidation,  lease,  or  sale  of  competing  roads. ^    Where  a  lease  is 


S.    C.   of   Can.   309    (1895),   rev'g   21 
Ont.   App.   297. 

1  Bolimer  v.  Hoffen,  161  N.  Y.  390, 
412  (1900). 

2  People  V.  O'Brien,  111  N.  Y.  1,  64 
(1888).  A  lease  of  part  of  the  line 
is  legal.  State  v.  Iowa  Cent.  Ry.,  83 
Iowa,  720  (1891).  Contra,  Tippe- 
canoe County  V.  Lafayette,  etc.  R.  R., 
50  Ind.  85  (1875).  As  to  a  sale  in  par- 
cels at  auction,  see  Upson  County 
R.  R.  V.  Sharman,  37  Ga.  644  (1868). 
A  lease  of  a  part  of  a  line  was  involved 
in  People  v.  Albany,  etc.  R.  R.,  77 
N.  Y.  232  (1879).  As  to  the  sale  of 
part  of  road,  the  state  alone  can  com- 
plain. Oakland  R.  R.  v.  Oakland,  etc. 
R.  R.,  45  Cal.  365  (1873). 

'  See  decisions  in  note  on  p.  3540, 
supra,  under  the  heading  "New  York." 

4  Thomas  v.  Railroad  Co.,  101  U.  S. 
71  (1879);  Louisville,  etc.  R.  R.  v. 
Kentucky,  161  U.  S.  677  (1896). 

*  The  details  of  the  following  cases 
are  given  in  the  note  to  the  preced- 
ing section.  That  a  substantial  con- 
nection is  sufficient,  see  Buck  v.  Sey- 
mour, 46  Conn.  156  (1878);  Union 
Trust  Co.  V.  Illinois  Md.  Ry.,  117 
U.  S.  434,  467  (1886) ;  Penn.  R.  R.  v.  St. 
Louis,  etc.  R.  R.,  118  U.  S.  290  (1886) ; 
Dady  v.  Georgia,  etc.  Ry.,  112  Fed. 
Rep.  838  (1900);  Humphreys  v.  St. 
Louis,  etc.  Ry.,  37  Fed.  Rep.  307 
(1889);  Atchison,  etc.  R.  R.  v. 
Fletcher,  35  Kan.  236  (1886) ;   Mayor, 


etc.  V.  Baltimore,  etc.  R.  R.,  21  Md. 
50,  89  (1863).  The  connecting  road 
need  not  be  at  the  terminus.  Han- 
cock V.  Louisville,  etc.  R.  R.,  145 
U.  S.  409  (1892).  The  connecting  line 
may  be  an  intersecting  line.  Wallace 
V.  Long  Island  R.  R.,  12  Hun,  460 
(1877).  The  continuous-line  provision 
was  strictly  construed  in  State  v. 
Vanderbilt,  37  Ohio  St.  590  (1882), 
holding  that  the  connecting  link  must 
be  a  substantial  one,  and  a  leasehold 
is  insufficient.  The  continuous  line 
must  be  substantial.  State  v.  Atchi- 
son, etc.  R.  R.,  24  Neb.  143  (1888). 
The  clause  as  to  connecting  roads  is 
strictly  construed.  East  Line,  etc. 
Ry.  V.  State,  75  Tex.  434  (1889).  See 
also  note,  p.  3548.  A  charter  author- 
izing a  lease  with  a  connecting  line  is 
satisfied  by  a  connection  that  has  been 
partly  graded  and  is  being  completed,. 
a  physical  connection  being  made  in 
the  meantime  in  another  way.  Empire 
Trust  Co.  V.  Egypt  Ry.  Co.,  182  Fed. 
Rep.  100  (1910). 

^  Bonner  v.  Terre  Haute  &  I.  R.,  151 
Fed.  Rep.  985  (1907). 

"  Jones  V.  Missouri,  etc.  Co.,  135 
Fed.  Rep.  153  (1905);  rev'd  on  an- 
other point  in  144  Fed.  Rep.  765. 

*  Bonner  v.  Terre  Haute  &  I.  R.,  151 
Fed.  Rep.  985  (1907). 

a  People  V.  O'Brien,  111  N.  Y.  1 
(1888) ;  Clarke  v.  Richmond,  etc.  Co., 
62   Fed.    Rep.   328    (1894).     See   also 
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invalid  the  lessee  may  turn  back  the  property  and  refuse  to  pay  the 
rent.^  The  lessor's  remedy  may  be  in  equity  for  the  use  of  the  prop- 
erty.- But  the  lessor  cannot  get  the  property  back  if  the  lessee  con- 
tinues to  pay  the  rent."^  In  New  York  the  past-due  rent  may  be  re- 
covered.' 

Where  a  lease  may  legally  be  made,  it  is  made  by  the  directors, 
and  a  vote  of  the  stockholders  is  not  necessary.^  Where  a  corpora- 
tion is  given  power  to  lease  its  property  without  the  mode  of  mak- 
ing the  lease  being  prescribed  it  may  be  by  a  vote  of  the  majority  of 


§  314,  supra.  As  to  consolidations  of 
competing  railroads  contrary  to  stat- 
ute, see  Leavenworth  Countj'  v.  Chi- 
cago, etc.  R.  R.,  25  Fed.  Rep.  219 
(1885);  Kimball  v.  Atchison,  etc. 
R.  R.,  46  Fed.  Rep.  888  (1891);  Cur- 
rier V.  Concord  R.  R.,  48  N.  H.  321 
(1869) ;  State  v.  Atchison,  etc.  R.  R., 
24  Neb.  144  (1888);  Manchester, 
etc.  R.  R.  V.  Concord  R.  R.,  66  N.  H. 
100  (1890);  Thouron  v.  East  Ten- 
nessee, etc.  Ry.,  5  Rv.  &  Corp.  L.  J. 
77  (Tenn.  1888) ;  State  v.  Vanderbilt, 
37  Ohio  St.  590  (1882);  Gere  v. 
New  York,  etc.  R.  R.,  19  Abb.  N.  Cas. 
193  (1885).  Tw'o  or  more  railroads 
may  buy  a  road  in  common.  Boston, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,  65 
N.  H.  393  (1888).  See  additional 
eases  in  note  to  §  892. 

^  Oregon  Ry.  v.  Oregonian  Ry.,  130 
U.  S.  1  (1889);  Thomas  v.  Railroad 
Co.,  101  U.  S.  71  (1879).  Cojitra  as  to 
past  rent.  Manchester,  etc.  R.  R.  v. 
Concord  R.  R.,  66  N.  H.  100  (1890) ; 
Bath  Gaslight  Co.  v.  Claffy,  151  N.  Y. 
24  (1896).  The  lessee  cannot  refuse  to 
paj'  when  the  road  was  built  on  the 
agreement  of  lease  and  that  alone. 
Camden,  etc.  R.  R.  v.  INIav's  Landing, 
etc.  R.  R.,  48  N.  J.  L. '530  (1886). 
Where  a  lease  of  one  railroad  com- 
pany to  another  is  void,  a  receiver  of 
the  latter  cannot  bo  held  liable  by 
the  lessor  for  rent,  especially  where 
the  road  was  operated  by  the  receiver 
at  a  loss.  Cox  v.  Terre  Haute,  etc. 
R.  R.  Co.,  133  Fed.  Rep.  371  (1904). 

2  Pullman's,  etc.  Co.  v.  Central,  etc. 
Co.,  171  U.  S.  138  (1898).  See  also 
notes,  pp.  3548-3549.  Pennsylvania 
R.  R.  V.  St.  Louis,  etc.  R.  R.,  118 
U.  S.  290  (1886);  Jesup  v.  Illinois 
Cent.  R.  R.,  43  Fed.  Rep.  483  (1890). 


3  St.  Louis,  etc.  R.  R.  v.  Terre 
Haute,  etc.  R.  R.,  145  U.  S.  393,  404 
(1892) ;  Boston,  etc.  R.  R.  v.  Boston, 
etc.  R.  R.,  65  N.  H.  393  (1888). 

^Bath  Gaslight  Co.  v.  Claffy,  151 
N.  Y.  24  (1896). 

^  Where  a  lease  of  a  railroad  may 
legally  be  made,  the  directors  and 
not  the  stockholders  make  the  lease. 
The  directors,  subsequentlj%  may 
modify  it  and  reduce  the  rental ;  and 
they  may  do  so  though  the  stock  re- 
cites the  amount  of  the  original 
rental.  Beveridge  v.  New  York  El. 
R.  R.,  112  N.  Y.  1  (1889).  Cf.  Metro- 
poHtan,  etc.  R.  R.  v.  Manhattan,  etc. 
R.  R.,  11  Daly  (N.  Y.)  373,  468  (1884), 
setting  aside  a  modification  of  a 
lease,  where  the  modification  was 
made  by  the  directors  only.  In  this 
same  famous  elevated-road  litigation 
the  above  rule  was  laid  down  in 
Flagg  V.  Manhattan  Ry.,  10  Fed.  Rep. 
413  (1881);  People  v.  Metropolitan 
Ry.,  26  Hun,  82  (1881).  Subsequently 
the  cancellation  of  the  lease  was  duly 
made  by  a  majority  of  the  stockhold- 
ers. See  Harkness  v.  Manhattan  Ry., 
54  N.  Y.  Super.  Ct.  174  (1886).  The 
fact  that  directors  own  a  majority  of 
the  stock  does  not  obviate  the  neces- 
sity for  a  meeting  of  stockholders, 
when  the  lease  can  be  authorized  by 
them  onlv.  Martin  v.  Continental,  etc. 
Ry.,  14>hila.  10  (1880).  A  stock- 
holder's vote  is  necessarj'.  Stevens  v. 
Davidson,  18  Gratt.  (Va.)  819  (1868). 
Where  a  company  has  the  charter 
power  to  retire  its  preferred  stock  this 
power  may  be  exercised  by  the  board 
of  directors  ^\^thout  a  vote  of  the  stock- 
holders. Mannington  v.  Hocking  Val- 
ley  Ry.,    183   Fed.    Rep.    133    (1910). 
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the  stockholders.^  Sometimes  the  statutes  expressly  require  the  stock- 
holders' assent  and  vote.^  A  statute  that  the  franchise  and  property 
of  a  corporation  shall  be  sold  only  on  consent  of  two  thirds  of  the  stock- 
holders applies  to  a  sale  of  a  department  of  the  business.^  A  statute 
requiring  the  consent  of  the  stockliolders  to  the  sale  of  corporate  prop- 
erty does  not  mean  all  the  stockholders,  but  means  a  majority."  A 
stockholder  may  enjoin  an  illegal  consolidation,  lease,  or  sale."  But 
unreasonable  delay  on  his  part  in  commencing  his  suit  is  a  bar  to  the 
suit  itself.^  As  against  the  dissent  of  a  stockliolder  two  New  Jersey 
leather  companies  cannot  consolidate  unless  the  statute  expressly  au- 
thorizes such  consolidation.  Hence  where  the  main  purpose  of  one 
company,  in  which  the  complainant  is  a  stockliolder,  is  to  manufacture 
and  sell  leather,  with  other  incidental  purposes,  and  the  other  company 
has  very  much  broader  powers,  even  though  in  the  same  line  of  busi- 
ness, a  statute  authorizing  consolidation  of  companies  having  the  same 
or  similar  business,  does  not  apply,  especially  so  where  the  consolida- 
tion agreement  provides  that  the  consolidated  company  shall  have  all 
the  extensive  powers  of  the  second-named  corporation.^  No  one  but 
the  state  can  attack  the  legality  of  a  consolidation  of  a  line  of  railroad 
running  through  Ohio,  Indiana,  and  Illinois,  where  the  statutes  of  those 
three  states  provided  for  such  consolidation  under  certain  circumstances, 
even  though  a  judgment  creditor  who  endeavors  to  attack  such  consoli- 
dation offers  to  prove  that  this  consolidated  company  did  not  come 
within  the  terms  of  the  statutes.     Such  a  consolidated  company  is  a 


1  Dickinson  v.  Consolidated,  etc. 
Co.,  114  Fed.  Rep.  232  (1902).  A 
consolidation  under  the  Georgia  stat- 
ute need  not  be  approved  by  every 
stockholder.  A  majority  vote  is  suf- 
ficient. Dady  v.  Georgia,  etc.  Ry.,  112 
Fed.  Rep.  838  (1900). 

2  This  statutory  requisite,  that  the 
stockholders  consent,  may  be  waived. 
St.  Louis,  etc.  R.  R.  v.  Terre  Haute, 
etc.  R.  R.,  145  U.  S.  393,  403  (1892) ; 
Archer  v.  Terre  Haute,  etc.  R.  R., 
102  111.  493  (1882).  See  also  Farm- 
ers' L.  &  T.  Co.  V.  St.  Joseph,  etc. 
R.  R.,  2  Fed.  Rep.  117  (1880);  Peters 
V.  Lincoln,  etc.  R.  R.,  12  Fed.  Rep. 
513  (1881).  See  also  same  case, 
14  Fed.  Rep.  319  (1882);  Young  v. 
Toledo,  etc.  R.  R.,  76  Mich.  485 
(1889);  IMissouri  Pac.  Ry.  v.  Sidell, 
67  Fed.  Rep.  464  (1895).  See  also 
§  725,  supra,  and  §  895,  infra. 

3  Matter  of  Timmis,  200  N.  Y.  177 
(1910). 


*  Louis^alle,  etc.  R.  R.  v.  Jarvis,  87 
S.  W.  Rep.  759  (Ky.  1905). 

5  Kean  ;-.  Johnson,  9  N.  J.  Eq.  401 
(1853);  MiUs  v.  Central  R.  R.,  41 
N.  J.  Eq.  1  (1886).  See  also  cases  in 
notes  to  §  892,  supra.  Especially  so 
where  it  is  a  fraud  on  him,  as  where 
both  companies  are  controlled  by  the 
same  party.  Thouron  v.  East  Ten- 
nessee, etc.  Ry.,  5  Ry.  &  Corp.  L.  J. 
77  (Tenn.  1888). 

6  Boston,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  13  R.  I.  260  (1881);  Emer- 
son V.  New  York,  etc.  R.  R.,  14  R.  I. 
555  (1884).  Two  years'  delay  not 
fatal.  Knoxville  v.  KnoxvlUe,  etc. 
R.  R.,  22  Fed.  Rep.  758  (1884). 
Three  mouths'  delaj^  not  fatal.  Mills 
V.  Central,  R.  R.,  41  N.  J.  Eq.  1  (1886). 
See  ch.  XLIV,  supra. 

'  Colgate  V.  United  States  Leather 
Co.,  75  N.  J.  Eq.  229  (1909). 
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de  facto  corporation,  and  no  one  but  the  state  can  attack  its  de  jure 
existence,  tliere  being  a  statute  under  which  such  corporations  appar- 
ently might  exist. ^  A  consoli(hition  is  not  confined  to  two  railroads 
but  may  include  several  railroads  at  the  same  time.-  Stockliolders 
of  a  corporation  cannot  avoid  a  statutory  liability  on  the  ground  that 
the  charter  was  unccmstitutional,  such  charter  being  an  act  of  con- 
solidation.^ 

§  895.  Consolidation,  lease,  or  sale  under  express  power  in  the 
charter  itself  or  a  general  statute  existing  at  the  time  of  incorpora- 
tion—  Liabilities  in  cases  of  a  lease  or  sale.  —  If  the  charter  of  a 
corporation  expressly  authorizes  a  lease  or  sale  of  the  corporate  prop- 
erty, such  lease  or  sale  may  he  made  by  the  board  of  directors  in  meet- 
ing assembled  and  the  stockholders  are  bound  thereby.  It  is  immaterial 
what  the  terms  of  the  sale  or  lease  may  be,  or  whether  they  be  advan- 
tageous or  disadvantageous  to  the  stockholders.  The  dissenting  stock- 
holders have  no  remedy  unless  fraud  can  be  shown.  Thus,  a  lease 
made  under  such  a  charter  provision  has  been  upheld,  although  the 
rental  from  the  lease  will  pay  dividends  only  on  the  preferred  stock, 
leaving  nothing  whatsoever  for  the  common  stockholders.'* 

It  is  an  established  principle  of  law  that  if,  at  the  time  of  the  incorpo- 
ration of  a  company,  there  is  a  general  statute  on  the  statute  book 
authorizing  the  consolidation,  sale,  or  lease  of  one  railroad  to  another, 
then  such  consolidation,  sale,  or  lease  may  be  made,  even  against  the 
dissent  of  a  minority  of  the  stockliolders.^     Sometimes  the  result  is 

1  Toledo,  etc.  R.  R.  v.  Continental  Buenos  AjTes,  etc.  Co.,  66  L.  T.  Rep, 
Trust  Co.,  9.5  Fed.  Rep.  497  (1899).  408  (1892),  a  sale  of  the  company's 
An  Illinois  corporation  has  no  power  to  enterprise  to  the  government  upon 
consolidate  with  a  Missouri  corpora-  terms  which  paid  something  to  the 
tion  unless  there  is  a  statute  authoriz-  preferred  stockholders,  but  left  noth- 
ing it,  and  the  so-called  consolidated  ing  for  the  common  stockholders, 
company  may  set  up  that  the  consoli-  was  sustained.  It  may  be  remarked 
dation  is  illegal.  Gordon  v.  American  that  when  such  acts  can  be  done 
Patriots,  141  S.  W.  Rep.  331  (Tex.  under  the  sanction  of  the  law  tliere 
1911).  Where  a  consolidated  company  is  occasion  for  protection  of  the  mi- 
is  liable  on  an  obligation  of  one  of  the  nority's  rights  by  legislative  enact- 
constituent   companies,  it   cannot   de-  ment. 

fend  on  the  ground  that  the  consoli-  *  Wilson     v.    Salamanca,    99    U.    S. 

dation    was    not    authorized    by    law.  499    (1878) ;     Sparrow    v.    Evans\'ille, 

Green    v.    Michigan,    etc.    Rys.,    159  etc.   R.   R.,  7  Ind.  369  (1856),  where 

Mich.  58  (1909).  a  stockholder  was  defeated  upon  set- 

-  Bonner  r.   Terre   Haute  &  I.    R.,  ting  up  the  defense  of  illegal  consoli- 

151  Fed.  Rep.  985  (1907).  dation;  Mansfield,  etc.  R.  R.  r.  Brown, 

'  Gardner  v.  Minn(>apolis,  etc.  R3^  26    Ohio    St.    223    (1875),    where    the 

Co.,  73  JNIinn.  517  (1S98).  court   said:     "Their  contract  of  sub- 

*  Middleton  v.   Boston,  etc.    R.  R.,  scription   must   be   construed  as   hav- 

53  Conn.  351   (1885),  where  the  char-  ing  lieen  made  \\ith  reference  to  the 

ter  allowed    leases  on  a  three-fourths  consolidation  act,  by  which  they  are 

vote     of     the     stockholders.     In     Re  bound    as    fully    as    if   its    pro\'isions 
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brought  about  by  dissolving  the  old  corporation  and  then  transferring 
its  assets  to  a  new  corporation.^  If,  however,  the  transaction  is  actually 
fraudulent  in  any  respect  a  court  of  equity  has  power  to  enjoin  it  or  set 
it  aside  on  the  application  of  a  dissenting  stockholder.-  In  a  consoli- 
dation a  provision  that  any  stockholder  in  one  of  the  constituent  com- 
panies, where  such  stockholder  does  not  come  in,  shall  continue  to  re- 
tain his  rights  in  such  constituent  company,  may  entitle  him  to 
insist  on  the  consolidated  company  keeping  separate  accounts  and 
pa^-ing  him  his  due.^  Where  a  consolidation  is  brought  about  by  the 
fraudulent  representations  of  a  stocldiolder  in  one  of  the  corporations, 
the  remedy  of  the  consolidated  company  against  him  is  not  a  suit  for 
money  received  by  him  as  a  stockholder,  but  is  an  action  for  damages 
for  fraud  or  a  suit  to  rescind.^     In  Pennsylvania,  it  is  held  that  where 


had  been  copied  into  their  contract 
of  subscription;"  Bish  v.  -Johnson,  21 
Ind.  299  (1863),  where  the  subscriber 
to  stock  subscribed  after  the  amend- 
ment authorizing  the  consolidation 
was  passed.  A  stockholder  in  the  old 
company  may  sue  the  consolidated 
company  for  the  stock  to  which  he  is 
entitled  in  exchange.  Fee  v.  Gas  Co., 
35  La.  Ann.  413  (1883).  For  a  case  of 
lease  of  a  railroad  under  the  Pennsyl- 
vania statute,  the  lessee  paying  the 
rent  by  turning  over  a  part  of  the 
gross  receipts,  etc.,  see  Gratz  v.  Penn- 
sylvania R.  R.,  41  Pa.  St.  447  (1862), 
where  a  stockholder's  action  for  an 
injunction  failed.  Where  the  statute 
authorizes  corporations  to  consolidate, 
a  stockholder  cannot  object  thereto  on 
the  ground  that  he  is  given  stock  in 
the  consohdated  company  instead  of 
cash,  and  even  though  the  authorized 
capital  stock  of  the  consohdated  com- 
pany' is  much  larger  than  that  of  the 
constituent  companies  and  no  pro\'ision 
has  been  made  for  the  issue  of  the 
balance.  May:fleld,  v.  Alton,  etc.  Co., 
198  111.  528  (1902). 

1  See  §  670,  supra.  The  right  to 
have  the  business  carried  on  until  the 
natural  death  of  the  corporation  is 
subject  to  the  wU  of  the  majority 
of  two  thirds  pro\ided  for  in  the  stat- 
ute. BeUng  V.  American,  etc.  Co., 
72  N.  J.  Eq.  32  (1907). 

2  See  §§  658,  662,  supra,  for  many 
illustrations.  A  consoUdation  is  not 
illegal,  even  though  one  of  the  com- 
panies owns  a  majority  of  the  stock 


of  the  others  and  they  have  directors 
in  common.  Bonner  v.  Terre  Haute 
&  I.  R.,  151  Fed.  Rep.  985  (1907). 
Where  the  statutes  authorize  a  lease 
it  may  be  for  nine  hundred  and 
ninety-nine  years,  unless  it  actually 
constitutes  a  fraud  on  the  rights  of 
minority  stockholders.  Wormser  v. 
MetropoHtan,  etc.  R.  R.,  98  N.  Y.  App. 
Div.  29  (1904) ;  aff'd,  184  N.  Y.  83. 
A  preferred  stocldiolder  of  a  constit- 
uent company  who  by  a  consolida- 
tion is  entitled  to  bonds  in  the  new 
company  ha\'ing  a  par  value  one  and 
one  third  times  the  par  value  of  his 
preferred  stock,  carmot  object  thereto, 
it  being  shown  that  the  bonds  were 
worth  more  in  the  market  than  the 
stock  had  been  worth,  and  the  new 
company  offering  to  pay  him  the 
present  value  of  his  stock  at  the  time 
of  the  consohdation  or  the  present 
value  with  future  preferred  dividends 
discounted.  Behng  v.  American,  etc. 
Co.,  72  N.  J.  Eq.  32  (1907). 

3  Miller  v.  Chicago,  etc.  R.  R.,  204 
Fed.  Rep.  436  (1913). 

*  Anderson,  etc.  Co.  v.  Pungs,  134 
Mich.  79  (1903).  A  consohdated  com- 
pany may  maintain  a  suit  against  a 
director  of  one  of  the  constituent  com- 
panies for  fraudulently,  at  the  time  of 
consohdation,  causing  an  issue  of  a 
large  amount  of  stock  to  him  out  of 
the  treasury  stock  for  past  ser-vices, 
which  stock  was  thereupon  exchanged 
for  stock  in  the  consolidated  company, 
especially  where  such  director  as 
trustee  of  the  treasury  stock  of  both 
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two  companies  are  consolidated  tliis  is  practically  a  dissolution  of  the 
old  companies  and  hence  a  stockliolder  in  one  of  them  may  bring  a 
suit  in  equity  to  have  the  value  of  his  stock  determined  and  insist 
upon  payment  therefor  in  cash.^ 

A  stockholder  is  not  released  from  his  subscription  by  reason  of  a 
consolidation  where  the  consolidation  was  legal.-  Where,  however, 
a  lease  of  one  railroad  company  to  another  is  void,  a  receiver  of  the 
latter  cannot  be  held  liable  by  the  lessor  for  rent,  especially  where  the 
road  was  operated  by  the  receiver  at  a  loss.^  Frequently  the  statutes 
require  a  two-thirds  or  three-fourths  vote  of  all  the  stockliolders  in  in- 
terest in  order  to  authorize  a  lease,  sale,  or  consolidation  of  the  property 
of  the  corporation.'*  A  statute  requiring  the  consent  of  the  stockholders 
to  the  sale  of  corporate  property  does  not  mean  all  the  stockliolders, 
but  means  a  majority.'' 


companies  controlled  them  and  voted 
such  stock  for  the  consolidation,  and 
also  voted  proxies  obtained  on  a 
notice  of  a  meeting,  which  did  not 
state  that  his  compensation  was  to 
be  voted  upon.  United,  etc.  Co.  r. 
Smith,  44  N.  Y.  Misc.  Rep.  567  (1904). 
While  negotiations  were  pending  be- 
tween two  gas  companies  for  their 
consoUdation,  by  one  company  buying 
the  stock  of  the  other,  upon  a  cer- 
tain basis  of  capital  and  indebtedness, 
one  of  them,  wthout  the  knowledge 
of  the  other,  passed  a  resolution  de- 
claring a  scrip  dividend  of  ten  per 
cent,  on  its  capital  stock,  thus  in- 
creasing its  indebtedness  by  that 
amount.  The  certificates  were  ac- 
cordingly issued ;  but  after  consolida- 
tion, upon  a  bill  filed  for  that  pur- 
pose, the  scrip  was  declared  void. 
Bailey  v.  Citizens'  Gas  Light  Co.,  27 
N.  J.  Eq.  196  (1876). 

1  Barnett  v.  Philadelphia,  etc.  Co., 
218  Pa.  St.  649  (1907),  the  court 
following  Lauman  v.  Lebanon  Valley 
R.  R.,  Co.,  30  Pa.  42  (1858).  Con- 
solidation is  where  two  corporations 
become  a  new  one  and  a  merger  is 
where  one  corporation  absorbs  an- 
other. Matter  of  Bergdorf,  149  N.  Y. 
App.  Div.  529  (1912). 

2  Sprague  v.  Illinois,  etc.  R.  R.,  19 
111.  174  (1857) ;  Hays  v.  Ottawa,  etc. 
R.  R.,  61  111.  422  (1871) ;   Ottawa,  etc. 


R.  R.  V.  Black,  79  lU.  262  (1875); 
Pope  V.  Lake  County,  51  Fed.  Rep.  769 
(1892) ;  Nugent  v.  Super\-isors,  19 
Wall.  241  (1873);  Armstrong  v. 
Karshner,  47  Ohio  St.  276  (1890); 
Bishop  V.  Brainerd,  28  Conn.  289 
(1859);  Chicago,  etc.  R.  R.  v.  Staf- 
ford County,  36  Kan.  121  (1887). 
Contra.  McCray  v.  Junction  R.  R.,  9 
Ind.  358  (1857). 

3  Cox  V.  Terre  Haute,  etc.  R.  R.  Co., 
133  Fed.  Rep.  371  (1904).  A  merger 
is  but  one  kind  of  consoUdation, 
under  the  Kentucky  statutes,  and  a 
person  who  has  given  a  note  to  one 
of  the  original  corporations  cannot 
defeat  the  note  on  the  ground  that 
the  consoUdation  was  not  authorized. 
Central,  etc.  r.  Walters'  Ex'rs,  122 
Ky.  65  (1906). 

*  Thus,  in  CaUfornia,  Idaho,  Iowa, 
Nevada,  and  Tennessee,  a  three- 
fourths  vote  is  sometimes  required; 
in  Montana  a  three-fifths  vote,  while 
in  Arkansas,  Colorado,  Connecticut, 
IlUnois,  Kansas,  ]Maine,  Maryland, 
Minnesota,  Nebraska,  Ncav  Hampshire, 
New  Jersey,  New  York,  Ohio,  and 
Pennsylvania,  a  two-thirds  vote  is 
sufficient ;  and  in  the  above-mentioned 
states,  under  some  statutes,  a  major- 
ity  vote  is  sufficient,  while  under 
other  statutes  a  larger  vote  is  re- 
quired. See  also  §  894.  Where  all  the 
stockholders  agree  to  a  consoUdation, 


s  LouisviUe,  etc.  R.  R.  v.  Jarvis,  87  S.  W.  Rep.  759  (Ky.  1905). 
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The  question  whether  a  railroad  may  be  sold  in  consideration  of 
the  bonds  and  stock  of  the  vendee  corporation  is  considered  elsewhere.^ 
Sometimes  the  statute  which  authorizes  the  sale,  lease,  or  consolidation 
of  railroads  provides  for  the  payment  of  money  to  a  dissenting  stock- 
holder who  prefers  to  close  out  his  interest  rather  than  take  part  in  the 
new  enterprise."  A  sale  of  a  railroad  to  a  railroad  company  may  be 
subject  to  a  condition  subsequent,  which  upon  breach  may  enable  the 
grantor  to  retake  possession  and  title. ^ 

Where  one  railroad  company  buys  the  railroad  of  another  company, 
the  former  is  not  bound  by  outstanding  contracts  of  the  latter.^  But 
where  one  railroad  company  takes  over  the  railroad  of  another  company, 
whether  by  lease  or  otherwise,  and  continues  to  perform  a  contract 
of  the  latter  for  furnishing  cars  and  operating  a  private  branch  line, 
the  former  is  bound  thereby  and  may  be  compelled  to  continue  to  carry 
it  out.^     If  a  lessee  agrees  to  apply  the  income  to  the  payment  of  in- 


but  before  it  is  carried  out  one  of 
them  sells  Ms  stock,  the  purchaser,  if 
he  knew  of  the  agreement,  is  bound 
by  it,  but  is  entitled  to  a  transfer  of 
the  stock  to  himself  on  the  books. 
Senn  v.  Union,  etc.  Co.,  115  Mo.  App. 
685  (1906). 

1  See  §  671,  supra.  Where  a  corpo- 
ration sells  its  assets  for  stock  in  an- 
other corporation,  such  stock  going  to 
the  selling  corporation  itself,  this  is 
a  sale  and  not  a  consolidation.  Hiles 
V.  Hiles  &  Co.,  120  111.  App.  617 
(1905),  distinguishing  Chicago,  etc. 
Ry.  V.  Ashling,  160  111.  373  (1895). 
On  a  consolidation  under  a  statute 
existing  when  the  corporation  was 
formed,  a  stockholder  is  not  entitled 
to  demand  cash  instead  of  his  pro- 
portion of  stock  in  the  consolidated 
corporation.  Mayfield  v.  Alton  Ry., 
100  111.  App.  Rep.  614  (1901)  ;  aff'd, 
198  111.  528.  There  is  no  statute  un- 
der which  an  ordinary  Illinois  cor- 
poration can  consolidate  with  a  for- 
eign corporation.  Loughlin  v.  United 
States  School  Furniture  Co.,  118  111. 
App.  36  (1905). 

2  See  §  896,  infra. 

^  Sehlesinger  v.  Kansas  City,  etc. 
Ry.,  152  U.  S.  444  (1894). 

^  Dickey  v.  Kansas  City,  etc.  Ry., 
122  Mo.  223  (1894) ;  Hoard  v.  Chesa- 
peake, etc.  Ry.,  123  U.  S.  222  (1887). 
A  railroad  company  purchasing  the 
railroad    of    another    company    under 


the  Ohio  statutes  is  not  liable  for  the 
debts  of  the  latter,  even  though  the 
statutes  stated  that  the  purchaser 
should  be  subject  to  the  "duties,  ob- 
ligations and  restrictions"  of  the  ven- 
dor. Rice  V.  Norfolk,  etc.  Ry.,  153 
Fed.  Rep.  497  (1907).  Where  a  rail- 
road is  sold  to  another  company,  as 
authorized  by  statute,  the  purchaser 
is  not  liable  for  the  debts  of  the  ven- 
dor, and  in  the  federal  courts  and 
many  of  the  state  courts,  the  vendee 
is  not  liable  to  such  creditors,  even 
though  by  the  terms  of  the  purchase 
it  assumed  such  liabilities.  Hawkins 
V.  Central,  etc.  Ry.,  119  Ga.  159 
(1903).  A  person  injured  by  a  rail- 
road company  cannot  maintain  a  suit 
against  the  successor  of  that  company 
unless  he  shows  clearly  that  the  suc- 
cessor is  liable.  White  v.  Atlanta, 
etc.  Ry.,  5  Ga.  App.  308  (1908). 
A  street  railway  company  which 
purchases  the  street  railways  and 
property  of  another  company  is  not 
bound  to  honor  passes  issued  by  the 
latter,  even  though  such  passes  were 
issued  for  rights  of  way.  Wallace 
V.  Ann  Arbor,  etc.  Ry.,  121  Mich.  588 
(1899).  The  vendee  of  a  street  rail- 
way does  not  assume  its  liabilities. 
Dallas,  etc.  Ry.  v.  Maddox,  31  S.  W. 
Rep.  702  (Tex.  1895). 

^  Tanzer  v.  Chicago,  etc.  R.  R.,  170 
Fed.  Rep.  240  (1909)  ;  s.  c,  191  Fed. 
Rep.  246. 


3562 


CH.   LIII.] 


STEAM    RAILROADS. 


[§  895. 


terest  on  bonds  secured  by  mortgage  on  the  road,  a  decree  against  it  for 
specific  performance  binds  an  assignee  of  the  lease.*  The  lessor  is  en- 
titled to  the  benefit  of  any  reduction  in  the  interest  on  its  bonds  where 
they  are  refunded.-  A  canal  company  must  maintain  bridges  in  com- 
pliance with  its  charter,  even  though  it  has  leased  its  canal  to  another 
company  as  authorized  by  the  statutes.'' 

A  railroad  which  has  been  legally  leased  is  not  liable  in  regard  to 
the  road  to  the  same  extent  as  though  no  lease  had  been  made,  espe- 
cially in  regard  to  damages  for  negligence*     The  Supreme  Court  of  the 


1  Schmidt  v.  Louisville,  etc.  Ry.,  99 
Ky.  143  (1896).  See  s.  c,  177  U.  S. 
230.  Where  by  the  terms  of  the  lease 
the  lessee  is  to  apply  the  net  earnings 
to  mortgage  bonds  and  coupons  of  the 
lessor,  a  coupon-holder  may  maintain 
a  bill  in  equity  to  compel  the  lessee 
to  account  for  such  net  earnings. 
Schmidt  v.  Louisville,  etc.  Ry.,  119 
Ky.  287  (1904). 

2  In  the  case  Continental  Ins.  Co.  v. 
New  York,  etc.  R.  R.,  187  N.  Y.  225 
(1907),  it  was  held  that  where  bonds 
of  a  lessor  raih-oad  could,  upon  their 
becoming  due,  be  refunded  at  a  lower 
rate  of  interest,  the  lessor  was  en- 
titled to  the  saving.  Even  though  a 
railroad  lease  is  perpetual  and  pro- 
vides that  the  lessee  shall  pay  certain 
interest  and  dividends,  yet  any  saving 
by  reason  of  a  refunding  of  the  bonds 
of  the  lessor  belongs  to  the  stock- 
holders of  the  lessor  and  they  may 
recover  such  saving  as  has  been  made 
within  the  time  of  the  statute  of  lim- 
itations, especially  where  it  has  di- 
rectors in  common,  and  the  fact  that 
the  guaranty  of  di\'idends  was  in- 
dorsed on  the  stock  certificates  is  im- 
material, .^tna  Ins.  Co.  v.  Albany, 
etc.  Co.,  1.56  Fed.  Rep.  132  (1907). 

^  Rverson  v.  IMorris  Canal,  etc.  Co., 
71  N.  J.  L.  381  (1904). 

'•  The  lessor  of  a  railroad  is  not  lia- 
ble for  the  negligence  or  torts  of  its 
lessee  where  the  lease  itself  is  valid. 
Miller  v.  New  York,  etc.  R.  R.,  12.5 
N.  Y.  118  (1890);  Cain  v.  SjTacuse, 
etc.  R.  R.,  27  N.  Y.  App.  Div.  376 
(1898).  Where  a  lease  is  authorized 
by  statute  the  lessee  only  is  liable  for 
negligence  in  the  operation  of  the 
propertv.  Pinkerton  v.  Pennsylvania, 
etc.  Co.,   193  Pa.  St.  229   (1899).     A 


lessor  is  not  liable  for  the  negligence 
of  the  lessee  in  operating  the  railroad 
where  the  lease  was  authorized  by 
statute.  Caruthers  v.  Kansas  Citj',  etc. 
Co.,  59  Kan.  629  (1898).  The  lessor 
railroad,  the  lease  being  authorized 
by  statute,  is  not  liable  for  the  negli- 
gence of  the  lessee.  Hayes  v.  North- 
ern Pae.  R.  R.,  74  Fed.  Rep.  279 
(1896).  Even  where  a  lease  of  a  rail- 
road is  ultra  vires,  the  lessor  com- 
pany has  been  held  not  liable  for  neg- 
ligence to  an  employee  of  the  lessee 
company.  Hukill  v.  Maysville,  etc. 
R.  R.,  72  Fed.  Rep.  745  (1896).  In  the 
federal  courts  the  lessor  is  not  liable 
for  the  negligence  of  the  lessee. 
Yeates  v.  Illinois,  etc.  Ry.,  137  Fed. 
Rep.  943  (1905).  The  lessor  is  not 
liable  for  a  violation  of  the  interstate 
commerce  law  by  the  lessee  West- 
ern, etc.  R.  R.  V.  Penn.,  etc  Co.,  137 
Fed.  Rep.  343  (1905) ;  aff'd,  208  U.  S. 
209.  The  lessor  is  not  liable  where  the 
lease  was  authorized  by  statute. 
Swice'sAdm'x  v.  ]Mays\aUe,  etc.  R.  R., 
116  Ky.  253  (1903).  Aleaseof  a:Michi- 
gan  railroad  to  a  Canadian  Railroad 
Company  relieves  the  former  from 
liability  for  subsequent  acts  of  negli- 
gence, the  lease  having  been  made 
under  the  Michigan  statute.  Acker- 
man  ('.  Cincinnati,  etc.  R.  R.,  143  Mich. 
58  (1906).  A  contract  by  which  a 
street  railroad  is  leased,  the  lessee  to 
pay  the  debts  of  the  lessor,  is  a  lease 
and  not  a  traffic  contract,  and  the  lessor 
is  not  thereafter  liable  for  negligence 
of  the  lessee.  Moorshead  r.  United 
Rys.,  119  INIo.  App.  .541  (1906).  Even 
though  the  stockholders  and  officers 
of  a  lumber  company  and  a  railroad 
company  are  substantially  the  same, 
and  even  though  tlie  lumber  company 
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United  States  holds  that  the  lessor  of  a  railroad  is  liable  for  torts  arising 
from  the  operation  of  the  railroad  by  the  lessee  unless  the  statute  au- 
thorizing the  lease  provides  otherwise.^  In  Illinois  and  some  other 
jurisdictions,  however,  it  is  held  that  a  lessor  railroad  is  liable  for  negli- 
gence of  the  lessee,  even  though  the  lease  is  authorized  by  statute,  where 
such  statute  does  not  expressly  release  the  lessor  from  such  liability.^ 


has  sold  its  railroad  to  the  railroad 
company,  yet  the  lumber  company  is 
not  liable  for  the  negligence  of  the 
railroad  company.  Goodwin  v.  Bod- 
caw  Lumber  Co.,"  109  La.  1050  (1902). 
Even  though  a  railroad  leases  its 
property  as  authorized  by  statute,  it  is 
liable  for  the  negligence  of  the  lessee, 
dinger's  Adm'x  v.  Chesapeake  &  O. 
Ry.,  128  Ky.  736  (1908);  cf.  Ma- 
honey  V.  Atlantic,  etc.  R.  R.,  63  Me. 
68  (1873),  holding  that  if  the  lessee 
operates  the  road  the  lessor  is  not 
liable  for  injuries  to  a  passenger.  A 
lease  with  legislative  authority  re- 
lieves the  lessor  from  liability  for  the 
lessee's  negligence.  Virginia,  etc.  Ry. 
V.  Washington,  86  Va.  629  (1890). 
The  lessor  is  liable  if  the  lease  is  made 
without  legislative  authority.  Ricketts 
V.  Chesapeake,  etc.  Ry.,  33  W.  Va.  433 
(1890)  ;  Briscoe  v.  Southern  Kan.  Rv., 
40  Fed.  Rep.  273  (1889).  See  also 
York,  etc.  R.  R.  v.  Winans,  17  How. 
30  (1854),  a  case  of  infringement  of 
patent ;  Whitney  v.  Atlantic,  etc. 
R.  R.,  44  Me.  362  (1854),  involving  a 
loss  occasioned  by  neglect  to  erect 
fences ;  International,  etc.  R.  R.  v. 
Moody,  71  Tex.  614  (1888) ;  Wyman 
V.  Penobscot,  etc.  R.  R.,  46  Me.  162 
(1858)  ;  Singleton  v.  Southwestern 
R.  R.,  70  Ga.  464  (1883) ;  Nelson  v. 
Vermont,  etc.  R.  R.,  26  Vt.  717  (1854)  ; 
Central,  etc.  R.  R.  v.  INIorris,  68  Tex. 
*49  (1887);  Langley  r.  Boston,  etc. 
R.  R.,  76  Mass.  103  (1857) ;  Harmon 
V.  Columbia,  etc.  R.  R.,  28  S.  C.  401 
(1888);  Ohio,  etc.  R.  R.  v.  Dunbar, 
20  111.  623  (1858)  ;  Nugent  v.  Boston, 
etc.  R.  R.,  80  Me.  62  (1888). 

1  Chicago,  etc.  Ry.  v.  Willard,  220 
U.  S.  413  (1911).  The  lessor  of  a 
railroad  is  liable  for  the  negligence  of 
the  lessee,  causing  a  train  to  leave  the 
track,  unless  a  statute  relieves  the 
lessor  from  such  liability,  and  it  de- 


pends upon  the  state  practice  whether 
the  injured  party  may  join  as  parties 
defendant  both  the  lessor  and  the 
lessee.  Illinois  Cent.  R.  R.  v.  Sheegog, 
215U.  S.  308  (1909). 

2  Chicago,  etc.  Ry.  v.  Hart,  209  111. 
414  (1904).  A  lessor  railroad  is  liable 
for  the  negligence  of  the  lessee,  even 
though  the  lease  was  authorized  by 
the  legislature.  Logan  v.  North  Caro- 
lina R.  R.,  116  N.  C.  940  (1895).  In 
California,  by  statute,  the  lessor  is 
liable  for  personal  injuries  due  to  the 
lessor's  improper  construction  of  the 
road.  Lee  v.  Southern  Pac.  R.  R.,  116 
Cal.  97  (1897).  A  statute  requiring  a 
foreign  railroad  company  to  become 
a  domestic  corporation  before  owning 
or  operating  a  railroad  in  the  state  is 
constitutional,  and  hence  if  a  domestic 
railroad  company  leases  its  property 
to  a  foreign  railroad  company  without 
the  latter  complying  with  such  statute, 
the  former  is  liable  for  accidents  occur- 
ring after  the  lease.  Plummer  v. 
Chesapeake,  etc.  Ry.,  143  Ky.  102 
(1911).  In  general,  see  Scott  v. 
Grand  Trunk  Ry.,  51  N.  Y.  655 
(1873),  where  the  lessor  was  held  for 
repairs  upon  a  steamboat ;  Wylde  v. 
Northern  R.  R.,  53  N.  Y.  156  (1873), 
where  both  the  lessor  and  the  lessee 
were  held  for  injuries  received  by  a 
passenger ;  Pittsburgh,  etc.  Rv.  v. 
Kain,  35  Ind.  291  (1871),  holding 
that  a  lessee  cannot  be  held  for  the 
torts  of  the  lessor  committed  before 
the  execution  of  the  lease ;  Abbott  v. 
Johnstown,  etc.  R.  R..  80  N.  Y.  27 
(1880).  A  lessor  railroad  is  liable  for 
injuries  on  its  road,  even  though  it  has 
leased  the  same  to  another  railroad 
with  the  consent  of  the  legislature. 
ChoUette  v.  Omaha,  etc.  R.  R.,  26  Neb. 
159  (1889).  The  lessor  of  a  railroad 
is  liable  for  the  torts  of  a  lessee,  even 
though   the  lease   was   authorized  by 


3564 


CH.   LIII.] 


STEAM    RAILROADS. 


[§  895. 


The  lessee  is  always  liable.^  A  railroad  may  be  liable  for  torts  although 
it  has  turned  over  the  road  to  mortga<;^e  trustees.-  A  railroad  allowing 
another  company  also  to  use  its  tracks  is  liable  for  accidents  caused  by 
negligence  of  the  latter.^  Even  though  all  the  property  of  the  corpora- 
tion has  been  sold  by  a  foreclosure  in  pais,  the  corporation  continues 
in  existence,  but  is  not  liable  for  the  negligence  of  a  lessee  of  the  pur- 
chaser at  such  foreclosure  sale.^ 

A  lessor  railroad  is  not  liable  for  the  debts  of  the  lessee  for  labor  and  ma- 
terials.^ A  lessor  corporation  is  not  liable  for  orders  given  by  its  lessee, 
even  though  the  order  was  given  in  the  name  of  the  former  company  by 
the  latter  as  lessee.^  A  lessor  of  a  railroad  is  not  liable  for  acts  of  its  lessee 
not  done  under  the  lease  or  in  the  performance  of  public  duties."     A 


statute.  Georgia,  etc.  Co.  v.  Haas, 
127  Ga.  187  (1906).  A  receiver  of  a 
lessor  railroad  may  be  liable  for  the 
torts  of  the  lessee  during  the  receiver- 
ship, there  being  no  statute  releasing 
the  lessor  from  such  liability.  Atkin- 
son I'.  Dismuke,  75  S.  E.  Rep.  835 
(Ga.  1912).  The  Ohio  statute  ren- 
dering both  lessor  and  lessee  liable 
applies  to  liabilities  as  a  carrier  and 
not  as  an  employer.  Beltz  v.  Balti- 
more, etc.  R.  R.,  137  Fed.  Rep. 
1016  (1905).  Where  the  statute  de- 
clares the  lessor  liable  as  if  it  oper- 
ated the  road  itself,  the  lessor  is  lia- 
ble for  the  negligence  of  the  lessee. 
Keller  v.  Kansas  City,  etc.  R.  R.,  135 
Fed.  Rep.  302  (1903).  The  lessor  is 
liable  for  the  negligence  of  the  lessee. 
Muntz  V.  Algiers,  etc.  Ry.,  Ill  La.  423 
(1903).  A  lessor  is  liable  for  negli- 
gence of  the  lessee,  unless  the  statute 
authorizing  the  lease  exempts  the  for- 
mer from  such  liabilitv.  Pierce  v. 
North  Carolina  R.  R.,  124  N.  C.  83 
(1899).  A  lessor  is  liable  for  negli- 
gence of  the  lessee.  Perry  v.  West- 
ern, etc.  R.  R.,  129  N.  C.  333  (1901). 
The  lessor  is  liable  for  damages  for 
an  accident  due  to  the  negligence  of 
the  lessee.  Harden  v.  North  Carolina 
R.  R.,  129  N.  C.  354  (1901).  A  lessor 
may  be  liable  for  negligence,  even 
though  the  lease  was  made  under  the 
authority  of  a  statute.  McCabe's 
Adm'x  V.  Maysville,  etc.  R.  R.,  112 
Ky.   861    (1902). 

'  Wasmer  v.   Delaware,  etc.   R.   R., 
80  N.  Y.  212  (1880),  where  there  were 


defective  rails.  Where  connecting 
roads  transfer  freight  by  using  cars 
owned  by  one  company,  the  cars  be- 
ing labeled  "Green  Line,"  a  cause  of 
action  for  loss  of  freight  in  one  of 
the  cars  while  being  hauled  over  an- 
other line  does  not  sustain  an  attach- 
ment against  other  "Green  Line" 
property.  Ir\ane  v.  Nashville  Rv.,  92 
111.  103  (1879).  The  lessee  is  'liable 
for  the  torts  of  agents  which  it  has 
in  common  with  the  lessor.  Wabash, 
etc.  R.  R.  V.  Peyton,  106  111.  534 
(1883).  Where  a  Missouri  railroad 
company  sells  its  property  and  fran- 
chises to  an  Illinois  railroad  company 
and  the  latter  is  sued  in  Missouri  for 
an  accident  it  may  remove  the  case 
to  the  United  States  court,  even  though 
the  Missouri  constitution  provides 
that  a  JSIissouri  railroad  corporation 
shall  remain  such,  upon  its  con- 
solidation by  sale  or  otherwise  with 
an  outside  railroad  corporation.  Cum- 
mins V.  Chicago,  etc.  R.  R.,  193  Fed. 
Rep.  238  (1912). 

2  Naglee  v.  Alexandria,  etc.  Rv.,  S3 
Va.  707  (1887).     But  see  §  875,  supra. 

'  Pennsylvania  Co.  v.  Ellett,  132  111. 
654  (1890). 

"*  Williard  r.  Spartanburg,  etc.  R.  R., 
124  Fed.  Rep.  796  (1903). 

*  Empire  Trust  Co.  v.  Egypt  Rv. 
Co.,  182  Fed.  Rep.  100  (1910).' 

^  Acme,  etc.  Co.  v.  Greensboro,  etc. 
Co.,  165  N.  C.  455  (1911).  Cf.  156  S. 
W.  Rep.  436. 

7  McCuUoch    r.    Southern    Rv.   Co., 
149  N.  C.  305  (1908). 
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lessor  railroad  is  not  liable  for  a  criminal  act  of  the  lessee,  even  though 
the  lease  was  illegal.^ 

The  lessee  of  a  railroad  must  operate  it  according  to  its  original  char- 
ter and  is  entitled  to  the  benefits  of  the  original  charter.^  A  company 
having  power  to  construct  a  telephone  line  may  purchase  an  existing 
line  and  operate  it  under  its  own  charter  free  from  restrictions  in  the 
charter  of  the  selling  company.^  A  lessee  of  a  railroad  may  exercise 
the  right  of  the  lessor  to  widen  the  roadbed,  even  though  it  is  for  the 
benefit  of  the  lessee.^  A  charter  exemption  of  a  street  railway  com- 
pany from  assessment  for  paving  does  not  pass  to  a  purchaser  of  its 
property,  even  though  the  sale  is  made  under  authority  of  a  statute 
authorizing  the  transfer  of  "  the  estate,  property,  rights,  privileges  and 
franchises."  Moreover,  if  the  new  company  is  incorporated  under 
the  general  act  which  requires  it  to  pave,  it  cannot  receive  such  exemp- 
tion by  reason  of  any  such  purchase.^  A  railroad  company  reorgan- 
ized under  a  special  act  of  the  legislature  without  a  new  company  being 
chartered,  does  not  lose  a  statutory  exemption  from  taxation.^ 

§  896.  Consolidation,  lease,  or  sale  under  an  amendment  to  the 
charter  or  under  a  general  statute  passed  subsequent  to  the  char- 
ter. —  It  has  already  been  shown  in  a  preceding  chapter  that  an  amend- 
ment to  a  charter  whereby  a  consolidation  of  the  corporation  with 
another  corporation  is  authorized  can  be  accepted  and  acted  upon  by 
the  corporation  only  by  the  unanimous  consent  of  the  stockholders.^ 

1  Loiiisville    Ry.    Co.    v.    Common-  against    calls    by    alleging    an     ultra 

wealth,  130  Ky.  738  (1908).  vires  consolidation.     His  remedy  is  by 

"  People  r.  Brooklyn  Heights  R.  R.,  injunction.     Ottawa,    etc.     R.     R.     v. 

187  N.  Y.  48  (1907).  Black,  79  111.  262  (1875).     Cf.  §  187, 

3  City  of  Vermillion  v.  Northwestern  supra.     A  sale  or  lease  of  a  railroad 

Tel.  Co.,  189  Fed.  Rep.  289  (1911).  under  an  amendment  to  the  charter 

*  Glaser    v.  Glenwood,  208   Pa.  St.  can  be  made  only  upon  the  unanimous 

328  (1904).  consent  of  the  stockholders.     Earle  v. 

5  Rochester    Ry.  v.  Rochester,   205  Seattle,   etc.    Ry.,   56  Fed.    Rep.   909 

U.  S.  236  (1907),  aff'g  182  N.  Y.  116.  (1893).     A  stockholder  cannot  enjoin 

«  Powers  V.   Detroit,   etc.   Ry.,   201  a    consolidation    on    the   ground    that 

U.  S.  543  (1906).  one    of    the    consolidating   companies 

7  gee  §§  499,  500,  supra.  Black  v.  was  illegally  organized.  Bell  v.  Penn- 
Delaware,  etc.  Co.,  24  N.  J.  Eq.  455  sylvania,  etc.  R.  R.,  10  Atl.  Rep.  741 
(1873)  ;  Knoxville  v.  Knox^dlle,  etc.  (N.  J.  1887).  A  corporation  may 
R.  R.,  22  Fed.  Rep.  758  (1884).  Mans-  amend  its  certificate  of  incorporation 
field,  etc.  R.  R.  i'.  Brown,  26  Ohio  St.  by  inserting  power  to  consolidate  as 
223  (1875),  holds  that  the  stockholder  granted  by  a  statute  passed  after  the 
who  is  sued  on  calls  may  attack  the  original  certificate  of  incorporation 
regularity  of  the  consolidation.  But  had  been  filed.  A  stockholder  who 
a  municipality  giving  bonds  to  one  became  such  after  the  charter  has 
of  the  old  companies  cannot  attack  been  amended,  authorizing  a  consoli- 
such  regularity.  Chicago,  etc.  R.  R.  dation,  cannot  complain.  Colgate  v. 
V.  Stafford  County,  36  Kan.  121  United  States,  etc.  Co.,  73  N.  J.  Eq. 
(1887).  In  Illinois  it  is  very  properly  72  (1907).  A  majority  of  the  stock- 
held  that  a  stockholder  cannot  defend  holders  of   a  railroad   company  have 
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A  single  dissenting  stockliolder  may  enjoin  a  consolidation  under  such 
circumstances.^  In  a  stockliolder's  suit  to  set  aside  a  consolidation 
on  the  ground  that  it  is  ultra  vires  and  also  fraudulent  in  that  one  com- 
pany controls  the  other,  a  preliminary  injunction  will  not  be  granted 
if  the  consolidation  has  already  been  completed.-  And  in  iMissouri 
it  is  held  that  the  stockholder  cannot  have  the  transaction  set  aside, 
but  is  entitled  merely  to  damages  in  a  court  of  law.^     There  is  a  conflict 


no  power  to  amend  the  charter  so 
as  to  accept  the  general  railroad 
act  of  the  state,  which  general  act 
vnll  give  the  company  the  right  to 
indefinitely  extend  its  railroad,  build 
branch  lines,  lease  its  property,  build 
and  operate  steamboats,  or  consoli- 
date with  any  other  railroad  com- 
pany. Such  a  wholesale  amendment 
is  illegal  as  against  the  dissent  of  a 
stockholder,  even  though  a  portion 
of  such  general  act  might  have  been 
accepted  as  being  not  a  fundamental 
but  merely  an  auxiliary  amendment. 
Alexander  v.  Atlanta,  etc.  R.  R.  Co., 
108  Ga.  151  (1899).  Cf.  note  to 
§  892,  supra,  giving  Georgia  decisions. 
Where  the  statutes  in  existence  at 
the  time  of  incorporation  provide  for 
the  extension  of  corporate  charters,  a 
stockholder  cannot  prevent  the  corpo- 
ration from  extending  its  existence  in 
accordance  with  such  statutes.  Smith 
V.  Eastwood,  etc.  Co.,  58  N.  J.  Eq. 
331  (1899).  A  consolidated  company 
cannot  by  a  bill  in  equity  compel  a 
stockholder  in  one  of  the  constituent 
companies  to  turn  in  his  stock  where 
he  is  litigating  the  validity  of  the  con- 
solidation and  never  agreed  to  turn 
in  his  stock.  Miller  v.  Chicago,  etc. 
Co.,  176  Fed.  Rep.  379  (1909) ;  aff'd, 
193  Fed.  Rep.  41 ;  s.  c,  204  Fed.  Rep. 
436. 

'  An  Ohio  stockholder  in  an  Illinois 
railroad  corporation  may  bring  suit 
in  the  United  States  court  in  Illinois 
against  the  corporation,  and  other  Il- 
linois corporations  and  a  New  York 
trustee  of  a  mortgage  on  the  property, 
to  set  aside  an  alleged  illegal  lease 
and  deed  of  the  property  of  the  first- 
named  corporation.  The  New  York 
corporation  may  be  served  by  publica- 
tion. Citizens',  etc.  Co.  v.  Illinois,  etc. 
R.  R.,  205  U.  S.  46  (1907). 

'^  Stevens  v.  Missouri,  etc.  Ry.,  106 


Fed.  Rep.  771  (1901).  Even  though 
it  is  conceded  that  a  railroad  corpo- 
ration has  no  power  to  consolidate 
with  another,  the  court  will  not  at 
the  instance  of  a  minority  stockholder 
enjoin  a  possible  consolidation  under 
a  statute  which  the  legislature  may 
hereafter  pass;  neither  will  the  court 
enjoin  the  company  from  selling  cer- 
tain stock,  even  though  such  sale  will 
expedite  a  consolidation.  Rvan  i'. 
Williams,  100  Fed.  Rep.  172  a900). 
And  even  after  such  statute  has  been 
passed  the  court  will  not  grant  a  pre- 
liminary injunction  against  consoli- 
dation under  it  on  the  ground  that 
such  statute  is  unconstitutional, 
where  no  injury  to  the  dissenting 
stockholder  is  shown.  Rvan  ik  Wil- 
liams, 100  Fed.  Rep.  177^(1900). 

3  A  minority  stockholder  in  a  street 
railway  cannot  cause  to  be  set  aside 
a  sale  of  its  property  to  another  com- 
pany for  stock  of  the  latter,  where 
such  sale  is  authorized  by  statute, 
even  though  the  statute  was  passed 
subsequently  to  the  incorporation  of 
the  street  railway,  and  even  though 
the  purchasing  company  had  issued 
bonds  and  stocks  to  the  amount  of 
S90,000,000  in  payment  for  street  rail- 
ways, the  capital  stock  and  bonded 
indebtedness  of  which  was  only 
§33,255,000,  and  even  though  in  mak- 
ing the  sale  the  majority  stockholders 
voted  that  the  stock  was  worth  .SI 70 
a  share,  and  that  that  price  should  be 
paid  to  minority  stockholders,  and  the 
vendee  company  thereupon  agreed  to 
pay  the  same.  The  remedy  of  the 
dissenting  stockholder,  if  any,  is  at 
law  for  the  market  value  of  the  stock 
or  a  proportionate  share  of  the  pro- 
ceeds. Tanner  v.  Lindell  Ry.,  180 
Mo.  1  (1904).  In  dismissing  a 
minority  stockholders'  suit  in  equity, 
the  court  may  do  so  without  prejudice 
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of  authority  as  to  the  rule  where  the  legislature  has  reserved  the  right 
to  alter  or  amend  the  charter.  The  weight  of  authority  holds  that  a 
dissenting  stockliolder  cannot  prevent  the  sale,  lease,  or  consolidation.^ 
Moreover,  the  legislature,  corporation,  and  majority  are  not  entirely 
subject  to  the  will  of  dissenting  stockholders.  Under  the  power  of 
eminent  domain  the  legislature  may,  in  a  statute  authorizing  consolida- 
tions, leases,  or  sales  of  railroads,  provide  therein  that  a  dissenting  stock- 
holder's stock  shall  be  appraised  and  condemned,  thereby  removing 
all  obstacles  to  the  proposed  act.  Such  a  condemnation  proceeding  is 
legal  and  constitutional.-  But  a  statute  giving  authority  to  condemn 
stock  for  the  purpose  of  effecting  a  consolidation  of  corporations  is  no 

to  an  action  at  law  by  him  for  the  holders  may  accept  such  an  amend- 
value  of  the  stock  at  the  time  of  the  ment.  Hinds  County  v.  Natchez,  etc. 
consolidation  which  he  complains  of.  R.  R.,  85  Miss.  599  (1905). 
Beling  v.  American,  etc.  Co.,  72  N.  J.  -  Black  v.  Delaware,  etc.  Canal  Co., 
Eq.  32  (1907).  24  N.  J.  Eq.  455  (1873) ;  rev'g  22 
1  Under  the  reserved  right  to  N.  J.  Eq.  130.  See  also  Lauman  v. 
amend  or  repeal  a  charter  the  legis-  Lebanon,  etc.  R.  R.,  30  Pa.  St.  42 
lature  may  authorize  a  consolidation.  (1858).  A  state  may  enact  a  statute 
Colby  V.  Equitable  Trust  Co.,  124  authorizing  a  railroad  corporation  to 
N.  Y.  App.  Div.  262  (1908) ;  aff'd,  192  condemn  a  minority  of  the  stock  in 
N.  Y.  535.  Under  the  reserved  power  another  company,  the  former  com- 
to  amend  a  charter  the  legislature  pany  being  already  the  owner  of  the 
may  authorize  the  consolidation  of  majority  of  the  stock,  it  being  shown 
railroads.  Market  Street  Ry.  v.  Hell-  that  the  public  interest  so  demands, 
man,  109  Cal.  571  (1895).  Where  and  the  improvement  of  the  railroad 
the  legislature  reserves  the  right  to  itself  being  of  sufficient  public  inter- 
amend,  alter,  or  repeal  a  charter,  it  est.  Offield  v.  N.  Y.,  etc.  R.  R.,  203 
may  authorize  a  consolidation  with  U.  S.  372  (1906).  Where  a  railroad 
another  railroad,  and  a  dissenting  corporation  has  legally  acquired 
stockholder  cannot  object.  Hale  v.  nearly  all  the  stock  of  another  cor- 
Cheshire  R.  R.,  161  Mass.  443  (1894) ;  poration,  the  legislatiire  may  author- 
Durfee  v.  Old  Colony,  etc.  R.  R.,  87  ize  the  former  to  condemn  the  minor- 
Mass.  230  (1862)  ;  Bishop  v.  Brainerd,  ity  holdings  of  such  stock.  New  York, 
28  Conn.  289  (1859).  See  §  501,  etc.  R.  R.  v.  Offield,  77  Conn.  417 
supra.  Cf.  Buffalo,  etc.  R.  R.  v.  (1904).  The  legislature  may  author- 
Dudley,  14  N.  Y.  336,  354  (1856) ;  ize  a  railroad  corporation  to  consoli- 
Mowrey  v.  Indianapolis,  etc.  R.  R.,  4  date  with  other  companies,  on  a  vote 
Biss.  78  (1866) ;  s.  c,  17  Fed.  Cas.  of  a  majority  of  its  stock,  provision 
930.  A  statute  authorizing  corpora-  being  made  for  assessing  and  paying 
tions  to  sell  all  their  property  on  a  the  value  of  dissenting  stock.  It  is 
certain  vote  of  the  stockholders  ap-  immaterial  that  the  state  had  not  re- 
plies to  corporations  existing  at  the  served  the  power  to  amend  the  char- 
time  of  the  enactment  of  the  statute,  ter.  Spencer  v.  Seaboard,  etc.  Co., 
the  legislature  having  the  reserved  137  N.  C.  107  (1904).  Mr.  Leonard 
right  to  alter,  amend  or  repeal  char-  M.  Daggett  discusses  this  right  to  con- 
ters.  Germer  v.  Triple-State,  etc.  Co.,  demn  stock  in  an  able  article  in  the 
60  W.  Va.  143  (1906).  Under  its  re-  Yale  Law  Review  for  May,  1896.  See 
served  power,  the  legislature  may  also  First  Nat.  Bank  v.  Brenneman, 
authorize  a  consolidation  of  railroads,  114  Pa.  St.  315  (1886),  a  national-bank 
especially  where  they  are  in  a  failing  case;  Trask  t'.  Peekskill,  etc.  Co.,  6 
condition.     A  majority  of  the  stock-  Hun,  236  (1875),  under  the  New  York 
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authority  for  the  condemnation  where  only  a  lease  is  being  effected ; 
nor  have  the  courts  any  power  except  under  a  statute  to  award  dam- 
ages to  the  dissenting  stockliolder,  and  then  take  from  him  his  stock. ^ 

In  England  there  is  no  restriction  on  the  power  of  parliament  to 
amend  a  charter ;  and  the  courts  will  not  enjoin  an  application  to 
parliament  for  an  amendment,-  but  will  enjoin  any  use  of  corporate 
funds  to  aid  and  further  that  application.^ 


Manufacturing    Company's    Act ;     Ex    risk  of   the  lease  being  held  void   at 


parte.  Fox  L.  R.  6  Ch.  176  (1871),  un- 
der the  English  act.  For  a  ease  ap- 
plj'ing  the  Ohio  statute  compelling  a 
consolidated  companj^  to  pay  the  ap- 
praised value  of  the  stock  of  a  stock- 
holder in  one  of  the  constituent  com- 
panies, who  refuses  to  enter  into  the 
consolidation,  see  Pittsburgh,  etc.  Ry. 
V.  Garrett,  50  Ohio  St.  405  (1893).  In 
determining  the  value  of  a  dissenting 
stockholder's  stock  which  is  con- 
demned, in  connection  with  a  lease  in 
accordance  with  the  statute,  it  is  im- 
material that  the  stock  three  years 
prior  thereto  was  worth  more,  but 
that  on  account  of  bad  .management 
its  value  had  diminished,  and  it  is 
immaterial  that  three  years  prior 
thereto  a  lease  might  have  been  made 
at  a  higher  rental.  The  market  value 
of  the  stock  after  the  lease  may  be 
shown,  even  though  the  condemnation 
was  by  reason  of  such  lease.  The 
regular  market  value  should  be  the 
basis  of  the  award.  Gregg  v.  North- 
ern R.  R.,  67  N.  H.  452  (1893).  A 
statute  that  dissenting  stock  shall  be 
appraised  is  not  applicable  where  no 
appraisal  proceedings  are  had,  and 
hence  the  oAvner  mav  claim  new  stock 
in  exchange  therefor,  even  though 
considerable  time  has  elapsed.  Doug- 
lass V.  Concord,  etc.  R.  R.,  72  N.  H. 
26  (1903).  Under  a  statute  requir- 
ing the  lessee  of  a  railroad  to  pur- 
chase dissenting  stock  of  the  lessor 
within  thirty  days  on  an  appraisal  of 
its  value,  stock  which  has  been  voted 
in  favor  of  tlie  lease  cannot  after- 
wards be  the  basis  of  a  claim  that  it 
be  appraised  and  paid  for.  In  the 
appraisal  proceedings  all  questions 
arising  may  be  adjudicated.  If  the 
dissenting  stock  is  not  purchased  un- 
der  the   statute,    the  lessee  runs   the 


the  instance  of  a  dissenting  stock- 
holder. Boston,  etc.  R.  R.  v.  Graham, 
179  Mass.  62  (1901).  Where,  in  or- 
der "to  enable  the  company  to  keep 
its  stock  in  the  ownership  of  stock- 
holders of  its  own  choosing,"  each 
stockholder  enters  into  an  agreement 
with  the  corporation  that  in  case  he 
wishes  to  sell  his  stock  it  shall  first 
be  appraised  and  then  offered  to  the 
corporation  before  it  is  offered  to  any 
one  else,  the  refusal  of  the  board  of 
directors  to  make  an  appraisal,  in 
accordance  with  the  agreement,  does 
not  render  the  corporation  liable  in 
damages,  inasmuch  as  it  is  clear  that, 
even  though  the  stock  were  appraised, 
the  corporation  would  not  buy  it. 
Whiton  V.  Batchelder,  etc.  Corp.,  179 
Mass.  169  (1901).  As  to  the  English 
statute  on  this  subject,  see  Baring- 
Gould  r.  Sharpington,  etc.  Syndicate, 
[1899]  2  Ch.  80. 

1  Mills  V.  Central  R.  R.,  41  N.  J.  Eq. 
1  (1880).  Where  two  companies  are 
consolidated  this  is  practically  a  dis- 
solution of  the  old  companies  and 
hence  a  stockholder  in  one  of  them 
may  bring  a  suit  in  equity  to  have 
the  value  of  his  stock  determined  and 
insist  upon  pavment  therefor  in  cash. 
Barnett  v.  Philadelphia,  etc.  Co., 
218  Pa.  St.  649  (1907),  the  court 
following  Lauman  ;-.  Lebanon  Vallev 
R.  R.  Co.,  30  Pa.  42  (1858). 

-  Heathcote  v.  North  StalTordshire 
Ry.  Co.,  2  Macn.«fcG.  100(1850).  See 
also  McDonnell  v.  Grand  Canal  Co.,  3 
Ir.  Ch.  Rep.  (N.  S.)  578  (1853). 

'  Simpson  v.  Denison,  10  Hare,  51 
(1852) ;  Tvlaunsell  v.  ISIidland,  etc.  Ry., 
1  Hem.  &  M.  130  (1863) ;  Great  West- 
ern Rv.  V.  Rushout,  5  De  G.  &  Sm. 
290  (1852). 


(224) 
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§  897.  Consolidation  dissolves  the  existing  corporations  and  cre- 
ates a  new  one  —  Liability  of  a  consolidated  company  on  the  debts 
of  the  old  companies.  —  There  has  been  a  great  deal  of  Htigation  over 
the  question  of  whether  a  consohdation  dissolves  the  consolidating 
companies,  inasmuch  as  it  generally  happens  that  the  old  corporations 
possessed  peculiar  and  valuable  powers  or  exemptions  which  are  lost 
by  the  consolidation  if  the  above  principle  of  law  is  applied.  Especially 
is  this  the  case  where  one  or  more  of  the  old  corporations  were  by  char- 
ter provision  exempted  from  taxation.  The  courts,  however,  not  favor- 
ing such  exemptions,  have  quite  uniformly  held  that  the  exemptions 
were  lost  by  the  consolidation,  on  the  ground  that  the  old  corporations 
were  thereby  dissolved  and  a  new  one  was  formed.^  Even  though  a 
railroad  company  is  by  its  charter  exempt  from  taxation,  yet  if  it  merges 
with  other  corporations  in  an  entirely  new  corporation  after  the  adoption 
of  the  constitution  which  reserves  the  right  to  the  legislature  to  amend 
or  repeal  charters,  the  legislature  may  repeal  such  exemption.-  Where 
the  statute,  under  which  a  consolidation  of  several  companies  is  made, 
provides  that  upon  consolidation  the  separate  existence  of  the  constit- 
uent companies  shall  cease,  an  exclusive  right  belonging  to  one  of  the 
companies  does  not  pass  to  the  consolidated  company.^  A  consolidated 
gas  company  cannot  enjoin  a  city  from  reducing  gas  rates  in  violation 
of  the  charter  of  one  of  the  constituent  companies,  inasmuch  as  an  exemp- 
tion in  the  charter  of  such  constituent  company  does  not  pass  to  the 
consolidated  company,  and  inasmuch  as  the  suit  involves  properties 
not  owned  by  that  particular  constituent  company.'^  A  consolidation 
not  compelled  by  law  subjects  the  consolidated  company  to  the  statutes 
then  existing,  and  hence  an  exemption  from  taxation  of  a  constituent 
company  then  lapses  if  the  then  existing  constitution  prohibits  such.^ 
A  corporation  purchasing  the  property  of  another  company,  or  formed 
by  the  consolidation  of  several,  does  not  succeed  to  special  rights  con- 
tained in  the  old  charters.  The  new  corporation  comes  under  the 
general  laws  of  the  state  as  they  then  exist. ^    Where  two  or  more  cor- 

^  Keokuk,  etc.  R.  R.  v.  Missouri,  152  from  taxation  passes  to  the  new  com- 

U.  S.  301   (1894),  reviewing  the  eases  pany.     This  decision  was  reversed  in 

on    this    subject    of    dissolution,    but  203  U.  S.  112  on  another  ground, 
stating    that    the   presumption   is   al-         ^  Northern,   etc.   Ry.   v.  Maryland, 

ways     against     the     dissolution.     See  187  U.  S.  258  (1902). 
also  §  5726,  supra.     Wicomico,  etc.  v.         '  Shaw  r.   City  of  Covington,   194 

Bancroft,   135  Fed.   Rep.  977   (1905),  U.  S.  593  (1904). 

held  that  where  the  statutes  give  to  *  People's,  etc.  Co.  v.  Chicago,  194 

a    railroad    corporation    organized    to  U.  S.  1  (1904). 

take  over  property  purchased  on  fore-  ^  Yazoo,  etc.  R.  R.  v.  Vicksburg,  209 

closure    "all    the   powers,    rights,    im-  U.  S.  358  (1908). 

munities,   privileges,   and    franchises"  «  Norfolk,  etc.  R.  R.  v.  Pendleton, 

of    the    old    company,    an    exemption  156  U.  S.  667  (1895). 
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porations  are  consolidated,  the  question  of  whether  they  are  thereby 
dissolved  and  a  new  corporation  formed,  or  whether  their  existence 
continues  and  no  new  corporation  is  formed,  depends  upon  the  words 
of  the  statute  authorizing  the  consolidation.  The  supreme  court  of 
the  United  States  says  that  the  presumption  is  that  the  old  companies 
are  not  dissolved.^ 

Notwithstanding  this  presumption,  however,  the  federal  courts 
have  held  quite  uniformly  that  the  usual  statute  authorizing  con- 
solidation has  the  effect  of  dissolving  the  consolidating  companies 
and  of  forming  a  new  one,  inasmuch  as  the  statute  generally  indicates 
that  intent.^ 


1  Keokuk,  etc.  R.  R.  v.  Missouri,  152 
U.  S.  301  (1894).  See  also  §  572b, 
supra. 

2  This  question  has  arisen  very 
often  in  the  federal  courts.  In  Phil- 
adelphia, etc.  R  R.  V.  Maryland,  10 
How.  376  (1850)  ;  reaffirmed  in  Dela- 
ware R.  R.  Tax.  18  Wall.  206  (1873), 
it  was  held  that  a  corporation  by  con- 
solidation with  another  did  not  ac- 
quire an  exemption  from  taxation 
contained  in  the  charter  of  the  latter 
company.  In  Clearwater  v.  Meredith, 
1  Wall. '25,  40  (1863),  it  was  held  that 
the  Indiana  consolidation  statute  dis- 
solved the  two  old  companies.  In 
Tomlinson  v.  Branch,  15  Wall.  460 
(1872),  it  is  held  that  where  one  com- 
pany is  "merged"  into  another,  an 
exemption  of  the  latter  from  taxation 
does  not  apply  to  the  property  of  the 
former.  In  Central  R.  R.  etc.  Co.  v. 
Georgia,  92  U.  S.  665,  670  (1875), 
where  the  companies  were  authorized 
"to  unite  and  consolidate"  their 
"stocks"  and  all  their  "rights,  privi- 
leges, immunities,  property,  and 
franchises,"  the  old  companies  were 
held  not  to  have  been  dissolved.  The 
court  said  that  "if  in  the  statute 
there  be  no  words  of  grant  of  corpo- 
rate powers,  it  is  difficult  to  see  how 
a  new  corporation  is  created.  If  it  is, 
it  must  be  by  implication ;  and  it  is 
an  unbending  rule  that  a  grant  of  cor- 
porate existence  is  never  implied."  In 
Chesapeake,  etc.  R.  R.  v.  Virginia,  94 
U.  S.  718  (1876),  it  was  held  that 
although  the  consolidated  company 
was  "vested  with  all  the  rights,  priv- 
ileges, franchises,  and  property 
which  may  have  been  vested  in  either 


company  prior  to  the  act  of  consolida- 
tion," yet  that  this  did  not  op- 
erate as  a  dissolution  of  the  constit- 
uent companies.  In  Shields  v.  Ohio, 
95  U.  S.  319  (1877),  the  statute  spoke 
of  the  consolidated  company  as  the 
"new  corporation."  It  was  held  that 
the  old  companies  were  dissolved.  In 
Railroad  Co.  v.  Maine,  96  U.  S.  499 
(1877),  the  same  conclusion  was 
reached  on  substantially  the  same 
statute.  In  Railroad  Co.  v.  Georgia, 
98  U.  S.  359  (1878),  the  statute  gave 
the  proposed  consolidated  company 
the  same  name  as  one  of  the  old  com- 
panies, and  gave  specific  powers  to 
the  new  compan3\  The  court  held 
that  a  new  company  was  thereby 
formed.  In  Green  Countv  v.  Conners, 
109  U.  S.  104  (1883),  the  court  held 
that  by  consolidation  "the  franchises 
and  privileges  of  each  continue  to 
exist  in  respect  to  the  several  roads 
so  consolidated,"  and  that  the  fran- 
chises and  privileges  might  in  the 
consolidation  be  transferred  to  the 
consolidated  company.  In  St.  Louis, 
etc.  Ry.  V.  Berry,  113  U.  S.  465  (1885), 
the  statute  referred  to  the  consoli- 
dated company  as  a  "new"  eompanj-. 
The  court  held  that  the  old  companies 
were  dissolved.  In  Wabash,  etc.  Rv. 
V.  Ham,  114  U.  S.  587  (1885),  the 
court  held  that  a  consolidation  vras 
not  a  sale,  and  held  that  unsecured 
creditors  of  the  old  companies  had 
no  lien  ahead  of  mortgage  bondhold- 
ers of  the  consolidated  company.  Cf. 
Compton  V.  Jesup,  167  U.  S.  1  (1897). 
Where  the  United  States  court  has 
held  that  the  unsecured  bonds  of  a 
railroad    issued    before    consolidation 
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with  another  raikoad  are  not  an 
equitable  lien  on  the  railroad  of  the 
former,  prior  in  right  to  mortgage 
bonds  issued  by  the  consolidated  road 
(Wabash,  etc.  Ry.  v.  Ham,  114  U.  S. 
587),  and  a  state  court  has  held 
directly  to  the  contrary  (Compton  v. 
Wabash,  etc.  Ry.,  45  Ohio  St.  592), 
one  of  the  holders  of  such  bonds  can- 
not after  a  foreclosure  in  the  United 
States  court  maintain  a  suit  in  the 
state  court  to  obtain  such  priority. 
His  remedy  is  in  the  United  States 
court,  where  that  court  reserved 
jurisdiction  over  the  property  for  the 
protection  of  the  purchaser  at  fore- 
closure sale.  Wabash  R.  R.  v.  Adel- 
bert  College,  208  U.  S.  38  (1908),  ap- 
proving Compton  V.  Jesup,  68  Fed. 
Rep.  263  (1905).  In  Pullman's  Pal- 
ace Car  Co.  V.  Missouri  Pac.  Ry.,  115 
U.  S.  587  (1885),  the  Missouri  statute 
authorizing  consolidation  and  gi\dng 
powers  to  the  "new"  company  there- 
by dissolved  the  old  companies.  In 
Tennessee  v.  Whitworth,  117  U.  S. 
139  (1886),  an  exemption  of  stock 
from  taxation  was  held  to  pass  to  new 
stock  of  a  consolidated  company  is- 
sued in  exchange  therefor.  In  Keo- 
kuk, etc.  R.  R.  V.  Missouri,  152  U.  S. 
301  (1894),  a  consolidating  statute 
which  spoke  of  the  consolidation  as 
"making  one  compam^  of  the  two" 
was  held  to  have  dissolved  the  old 
companies.  A  special  statute  author- 
izing the  consolidation  of  several  rail- 
roads and  giving  to  the  consolidated 
company  all  the  rights,  privileges, 
exemptions,  and  franchises  of  the  con- 
stituent companies,  creates  neverthe- 
less a  new  corporation,  and  an  exemp- 
tion of  stockholders  in  the  old  com- 
panies from  personal  liability  does 
not  pass  to  the  new  company,  unless 
the  special  act  expressly  so  pro\'ides. 
Minneapolis,  etc.  Rv.  v.  Gardner,  177 
U.  S.  332  (1900).  Where  in  consoli- 
dating, new  certificates  of  stock  are 
issued,  a  new  board  of  directors 
elected,  and  the  constituent  com- 
panies cease  their  functions,  the  old 
companies  are  thereby  dissolved  and 
a  new  company  is  formed,  even 
though  the  name  of  the  new  company 


is  the  same  as  one  of  the  old  com- 
panies. Hence,  exemptions  from  tax- 
ation existing  under  the  old  charters 
cease  where  a  new  constitution  en- 
acted prior  to  such  consolidation 
prescribes  that  the  property  shall  be 
taxed  in  proportion  to  its  value.  Ya- 
zoo, etc.  Ry.  V.  Adams,  180  U.  S.  1 
(1901).  In  New  Orleans  Gas  Light 
Co.  V.  Louisiana,  etc.  Co.,  11  Fed.  Rep. 
277  (1882),  the  statute  spoke  of  the 
company  as  "one  consolidated  com- 
pany," and  the  court  held  that  a  new 
corporation  was  created.  In  Citizens' 
Street  R.  R.  v.  Memphis,  53  Fed.  Rep. 
715  (1893),  a  contrary  conclusion  was 
reached  notwithstanding  the  strong 
intent  of  the  words  used  in  the  stat- 
ute. Where  a  telegraph  company  has 
power  to  consolidate  with  another, 
the  franchises  and  rights  pass  by  the 
consolidation  to  the  consolidated 
company,  including  particular  statu- 
tory rights  given  by  act  of  Congress 
to  one  of  the  corporations.  Union 
Pac.  Ry.  V.  United  States,  59  Fed.  Rep. 
813  (1894).  The  consolidated  com- 
pany is  not  a  new  corporation,  but 
rather  a  union  of  the  old  ones.  Phin- 
izy  V.  Augusta,  etc.  R.  R.,  62  Fed. 
Rep.  678  (1894).  As  between  a  mort- 
gage of  a  consolidated  company  and  a 
mortgage  of  one  of  the  constituent 
companies,  both  mortgages  ha\-ing  an 
after-acquired-property  clause,  the 
mortgage  of  the  constituent  company 
does  not  attach  to  property  acquired 
after  the  consolidation.  New  York, 
etc.  T.  Co.  V.  Louis-vdlle,  etc.  R.  R., 
102  Fed.  Rep.  382  (1900).  Where  a 
railroad  has  consolidated  with  an- 
other before  a  municipal  subscription 
to  the  former  has  actually  been  made, 
such  subscription  cannot  be"  enforced. 
Edwards  r.  Bates  Countj',  117  Fed. 
Rep.  526  (1902).  In  the  case  Lee  v. 
Atlantic,  etc.  R.  R.,  150  Fed.  Rep.  775 
(1906),  consolidation  is  defined  as  a 
dissolution  of  two  old  corporations  by 
the  formation  of  a  new  one,  while  a 
merger  is  a  sale  of  the  property  of  one 
to  the  other  in  exchange  for  stock  of 
the  latter,  even  though  the  latter  is 
eaUed    a    merger     and    not    a    sale. 
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that  a  new  corporation  comes  into  existence  by  the  consoHdation.^ 
This  new  consoHdated  corporation  usually  succeeds  to  all  the  rights 


•  The  general  rule  is  that  the  con- 
solidation of  two  or  more  corpora- 
tions creates  a  new  company  and 
works  a  dissolution  of  the  original 
corporations.  The  name  of  the  con- 
solidated company  may  be  the  same 
as  that  of  one  of  the  constituent  com- 
panies. Chicago,  etc.  Ry.  v.  Ashling, 
160  111.  373  (1895).  Where  the  es- 
sential feature  of  a  merger  of  railroad 
companies  is  that  all  sell  their  property 
to  one  of  them,  this  is  a  sale  and  not  a 
consolidation,  and  hence  the  identity 
of  the  purchasing  company  is  not 
changed.  Chicago,  etc.  R.  R.  v.  Doyle, 
100  N.  E.  Rep.  278  (111.  1912).  A 
consolidation  of  corporations  under 
the  Illinois  statute  is  a  dissolution  of 
the  constituent  companies  and  the 
formation  of  a  new  company  which 
must  pay  the  regular  incorporating  fee. 
Seheidel  Coil  Co.  v.  Rose,  244  111.  484 
(1909).  Upon  consolidation  the  exist- 
ence of  the  constituent  companies 
ceases.  Diggs  v.  Fidelity,  etc.  Co., 
112  Md.  50  (1910).  A  grant  of  street 
rights  by  the  legislature  to  a  railroad 
corporation  does  not  cease  upon  the 
expiration  of  its  charter  where  under 
another  statute  it  has  consolidated 
with  another  company  and  the  dura- 
tion extended.  New  York  Central, 
etc.  R.  R.  V.  City  of  New  York,  202 
N.  Y.  212  (1911).  A  consolidated 
corporation  may  take  the  name  of  one 
of  the  constituent  companies.  Chi- 
cago &  E.  I.  R.  R.  V.  State,  etc.,  153 
Ind.  134  (1898).  In  Market  Street 
Ry.  V.  Hellman,  109  Cal.  571  (1895), 
it  was  held  that  a  consolidated  com- 
pany constituted  a  new  corporation. 
Upon  the  consolidation  of  two  com- 
panies a  new  one  comes  into  exist- 
ence. Miner  ;;.  New  York,  etc.  R.  R., 
123  N.  Y.  242  (1890) ;  Atlanta,  etc. 
R.  R.  V.  State,  63  Ga.  483  (1879). 
On  consolidation  of  two  railways,  un- 
der the  Colorado  statute,  the  old  com- 
panies cease  to  exist  and  a  new  one 
is  formed.  Solmonovich  v.  Denver, 
etc.  Co.,  39  Colo.  282  (1907).  Whore 
a  will  makes  a  bequest  to  a  church 
corporation,  and  after  its  execution 
and  before  the   death  of  the  testator 


the  corporation  is  consolidated  with 
another  one  having  broader  purposes, 
the  bequest  fails.  Gladding  v.  St. 
Matthew's  Church,  25  R.  I.  628  (1904). 
Where  Indiana  and  Ohio  railroad  cor- 
porations were  consolidated,  it  was 
held  in  Indiana  that  the  Indiana  cor- 
poration was  dissolved,  but  that,  for 
the  purpose  of  enforcing  the  payment 
of  a  debt,  the  Ohio  corporation  would 
be  assumed  to  be  still  in  existence. 
Eaton,  etc.  R.  R.  v.  Hunt,  20  Ind.  457 
(1863).  Generally  a  consolidation 
works  the  dissolution  of  the  old  cor- 
porations. AIcMahon  v.  Morrison,  16 
Ind.  172  (1861);  State  ;;.  Bailey,  16 
Ind.  46  (1861);  Powell  v.  North 
Missouri  R.  R.,  42  Mo.  63  (1867); 
Racine,  etc.  R.  R.  v.  Farmers'  L.  &  T. 
Co.,  49  111.  331,  349  (1868).  See 
also  State  v.  Merchant,  37  Ohio  St. 
251  (1881);  Prouty  v.  Lake  Shore, 
etc.  R.  R.,  52  N.  Y.  363  (1873).  Con- 
solidation of  gas  companies  dissolves 
the  old  companies  and  forms  one  new 
one.  Charity  Hospital  v.  New  Or- 
leans, etc.  Co.,  40  La.  Ann.  382  (1888). 
A  merger  of  two  insurance  companies 
under  the  New  York  statute  forms  a 
new  corporation,  and  a  person  under 
contract  of  employment  in  one  of  the 
companies  is  not  bound  to  work  for 
the  new  company  and  may  recover 
damages  for  breach  of  the  contract. 
Globe,  etc.  Co.  v.  Jones,  129  Mich. 
664  (1902).  See  also  Ohio,  etc.  Ry.  v. 
People,  123  111.  407  (1888).  But  see 
State  V.  Sherman,  22  Ohio  St.  411 
(1872).  Consolidation  of  a  railroad 
with  another  under  power  given  in  a 
charter  does  not  render  the  railroad 
subject  to  constitutional  provisions 
existing  at  the  time  of  consolidation. 
Zimmer  v.  State,  30  Ark.  680  (1875). 
Where  a  statute  authorizing  consolida- 
tion speaks  of  the  consolidated  com- 
pany as  a  new  corporation,  such  new 
corporation  is  subject  to  a  constitution 
passed  after  the  original  special  charter 
was  gi'anted,  but  before  the  consolida- 
tion took  place.  Smith  v.  Lake  Shore, 
etc.  Rv.,  114  Mich.  460  (1897),  rev'd 
on  another  point  in  173  U.  S.  684  (1899). 
Under  the  Utah  statute  the  consolida- 
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and  takes  the  property  subject  to  all  the  obligations  of  the  old  com- 

tion  of  a  domestic  with  a  foreign  cor-  amendment  or  repeal,  applies  to  a 
poration  creates  a  new  corporation,  corporation  which  is  subsequently 
Rio  Grande  W.  Ry.  v.  Telluride,  etc.  formed  by  the  consolidation  of  two 
Co.,  16  Utah,  125  (1897).  In  Dou-  others.  McCandless  t).  Richmond,  etc. 
gan's  Case,  28  L.  T.  Rep.  60  (1873),  R.  R.,  38  S.  C.  103  (1892).  A  eon- 
(s.  c,  on  appeal,  L.  R.  8  Ch.  App.  solidated  company  under  the  Missouri 
540),  the  court  said:  "Two  compa-  statutes  relative  to  railroads  meeting 
nies  may  be  united,  either  by  fusion  at  the  state  line  is  a  new  corpora- 
into  a  third,  or  by  one  absorbing  the  tion,  and  the  old  one  is  dissolved, 
other.  The  former  process  seems  to  An  exemption  from  taxation  of  the 
correspond  most  nearly  with  the  pop-  old  corporation  is  thereby  lost.  State 
ular  sense  of  the  word  'amalgama-  v.  Keokuk,  etc.  R.  R.,  99  Mo.  30 
tion,'  and  I  believe  nobody  really  (1889).  A  consolidated  company  does 
knows  what  'amalgamation'  means,  not  succeed  to  the  right  of  one  of  the 
Whatever  be  the  process,  no  share-  original  companies  to  charge  tolls 
holder  in  the  company  which  it  de-  and  to  be  free  from  any  reduction 
stroys,  or  of  which  it  suspends  the  thereof  by  the  legislature.  Coving- 
life,  can  become  a  shareholder  in  the  ton,  etc.  Turnp.  Co.  v.  Sandford,  20 
other  company  without  his  personal  S.  W.  Rep.  1031  (Ky.  1893).  Neither 
assent."  For  definition  of  "amalga-  the  use  of  a  road-bed  in  common,  nor 
mation"  as  used  in  England,  see  Re  the  leasing  of  one  road  to  another. 
Empire  Ass.  Corp.,  L.  R.  4  Eq.  341  constitutes  a  consolidation.  Northern, 
(1867).  The  word  "amalgamation"  etc.  Ry.  v.  Doherty,  100  Wis.  39 
has  no  definite  meaning.  Wall  v.  (1898).  Suits  which  are  pending 
London,  etc.  Corporation,  [1898]  2  against  one  of  the  old  companies 
Ch.  469.  In  Meyer  v.  Johnston,  53  abate  by  the  consolidation.  Kansas, 
Ala.  237  (1875),  it  seems  to  be  held  etc.  Ry.  v.  Smith,  40  Kan.  192  (1888) ; 
that  a  consolidation  of  an  Alabama  Council,  etc.  Ry.  v.  Lawrence,  3  Kan. 
corporation  with  two  Georgia  corpora-  App.  274  (1896) ;  Wagner  v.  Atchison, 
tions,  all  three  companies  having  etc.  R.  R.,  9  Kan.  App.  661  (1899). 
power  to  unite  and  consolidate  their  A  consolidation  of  two  corporations 
stock  with  the  others,  left  the  Ala-  has  the  effect  of  dissolving  the  old 
bama  corporation  stiU  in  existence,  companies  and  of  creating  a  new 
and  that  the  two  Georgia  corpora-  corporation,  even  though  the  agree- 
tions  were  merged  into  it.  Affirmed  ment  of  consolidation  calls  it  a  merger, 
in  Meyer  v.  Johnston,  64  Ala.  603  and  even  though  provisions  are  in- 
(1879).  The  question  whether  a  stat-  serted  that  the  consolidation  shall  not 
ute  creating  a  corporation  and  con-  disturb  the  corporate  existence  of  the 
solidating  it  A\4th  an  existing  corpo-  old  companies  and  shall  not  result  in 
ration  dissolves  the  latter,  depends  the  formation  of  a  new  company, 
upon  the  words  of  the  statute.  Sue-  Hence  the  exemption  from  taxation 
cession  of  Hutchinson,  112  La.  656  of  one  of  the  old  companies  is  lost 
(1904).  Where  a  statute  provides  thereby,  a  constitutional  provision 
that  a  consolidation  shall  not  relieve  prohibiting  future  exemptions  having 
the  old  companies  or  their  stock-  been  adopted  since  the  granting  of  the 
holders  from  liabilities,  the  old  com-  old  charter.  Adams  v.  Yazoo,  etc. 
panies  are  not  dissolved  and  service  R.  R.,  77  Miss.  194  (1898) ;  aff'd,  180 
of  process  may  be  on  the  secretary  of  U.  S.  1.  A  consolidated  company 
one  of  the  old  companies  who  still  being  the  formation  of  a  new  company, 
holds  office.  Isom  v.  Rex,  etc.  Co.,  the  incorporating  fee  is  to  be  paid  on  its 
147  Cal.  663  (1905).  An  act  provid-  whole  capital  stock.  State  v.  Lesueur, 
ing  that  any  corporation  thereafter  145  Mo.  322  (1898).  A  statute  where- 
receiving  a  charter,  or  renewal,  by  a  railroad  absorbs  branch  lines  does 
amendment,  or  modification  of  char-  not  necessarily  create  a  new  corpora- 
ter,  shall  hold  its  charter  subject  to  tion.     Pingree  v.  Mich.  etc.  Co.,   118 
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panics.^  '\^^le^e  a  bondholder  is  not  entitled  by  the  terms  of  his  bond 
to  convert  it  into  stock,  and  a  subsequent  statute  prescribes  that  it 
may  be  converted  into  stock,  yet,  if  such  conversion  is  not  made  and 
the  company  consolidates  with  another  company,  the  right  to  so  con- 
vert the  bonds  into  stock  is  lost.-     Where  a  company  executes  a  mort- 


Mich.  314  (1898).  A  stockholder  in  a 
national  bank  which  consolidates  with 
another  national  bank,  as  allowed  by 
act  of  Congress,  cannot  object  that  a 
part  of  the  increased  capital  stock  is 
issued  to  the  stockholders  in  the  other 
bank,  instead  of  being  offered  to  the 
stockholders  in  his  bank,  inasmuch  as 
the  consolidation  created  a  new  cor- 
poration. Bonnet  i'.  First  Nat.  Bank, 
24  Tex.  Civ.  App.  613  (1900).  Consoli- 
dation effects  the  dissolution  of  the 
consolidating  companies  and  a  suit 
does  not  lie  against  one  of  them  there- 
after. Copp  V.  Colorado,  etc.  Co.,  29 
N.  Y.  Misc.  Rep.  109  (1899).  Con- 
solidation does  not  abate  a  pending 
suit.  Calvert,  etc.  Rv.  v.  Driskill, 
31  Tex.  Civ.  App.  200  a 903). 

1  Quoted  and  approved  in  United 
States,  etc.  Co.  v.  Isaacs,  23  Ind.  App. 
533  (1899),  a  case  where  the  corpora- 
tion which  had  been  formed  to  pur- 
chase the  property  of  various  compa- 
nies and  to  pay  therefor  in  the  stocks 
of  the  former  was  held  liable  for  the 
debts  of  one  of  such  corporations  to 
the  extent  of  the  property  received. 
A  consolidated  company  succeeds  to 
all  the  rights  of  the  constituent  com- 
panies. Smith  V.  Cleveland,  etc.  Rv., 
170  Ind.  382  (1907).  A  by-law  that 
no  stockholder  should  sell  his  stock 
without  first  offering  it  to  the  corpora- 
tion, does  not  apply  where  one  com- 
pany holding  stock  in  another  has 
consolidated  with  a  third  company. 
Silversmiths  Co.  v.  Reed  &  Barton 
Corp.,    199   Mass.   371    (1908). 

Inasmuch  as  in  New  York  an  agree- 
ment of  a  contractor  to  di\ade  with 
the  officers  of  the  eompam^  profits 
made  in  the  construction  of  the  rail- 
road is  legal,  unless  avoided  by  the 
corporation,  and  is  not  subject  to  col- 
lateral attack,  such  a  contract  will  be 
sustained  in  Pennsjdvania  if  the  eon- 
tract  was  made  in  New  York  and  per- 
tained  to   a   New   York   corporation, 
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even  though  such  corporation  was 
thereafter  consolidated  with,  a  Penn- 
sylvania corporation.  Rumsev  v.  New 
York,  etc.  R.  R.,  203  Pa.  'St.  579 
(1902).  Where  the  constituent  com- 
panies of  a  consolidated  gas  company 
have  the  right  to  use  the  streets  for 
pipes,  such  right  passes  to  the  con- 
solidated companj'.  Consolidated  Gas 
Co.  V.  Baltimore,  etc.  Com'rs,  98  Md. 
689  (1904).  Even  though  one  street 
railwaj'  is  consolidated  with  another, 
yet  the  right  of  the  former  to  lay  its 
tracks  on  a  certain  street  continues. 
Kent  V.  Common  Council,  94  N.  Y. 
App.  Div.  522  (1904). 

2  Parkinson  v.  West  End,  etc.  Ry., 
173  Mass.  446  (1899),  the  court  in- 
timating further  that  the  right  of  a 
bondholder  to  convert  his  bonds  into 
stock  is  lost  upon  the  dissolution  of 
the  company.  In  Cayley  v.  Cobourg, 
etc.  Co.,  14  Grant,  Ch.  (Can.)  571 
(1868),  where  the  bondholders  of  a 
railroad  company  had  a  right  to  con- 
vert their  bonds  into  stock,  it  was 
held  that  a  consolidation  authorized 
by  statute  did  not  destroy  this  right 
of  the  bondholders,  but  that  the  con- 
solidated compam'  must  issue  the 
stock  in  exchange  for  the  bonds.  Even 
though  on  the  consolidation  of  sev- 
eral railroads  pro\'ision  is  made  for 
issuing  consolidated  bonds  to  take  up 
existing  bonds  of  the  constituent  com- 
panies, yet  after  seven  j-ears'  delay 
a  holder  of  the  latter  bonds  cannot 
compel  the  consolidated  company  to 
make  the  exchange,  there  being  no 
definite  contract  on  the  part  of  the 
consolidated  companj'  so  to  do,  and 
there  being  a  provision  as  to  the  con- 
solidated bonds  in  case  the  bondhold- 
ers in  the  constituent  companies  re- 
fused or  neglected  to  exchange.  Mott 
V.  N.  Y.  etc.  Co.,  29  N.  Y.  Misc.  Rep. 
39  (1899) ;  aff'd,  52  N.  Y.  App.  Div.  623. 
A  stockholder  by  voting  for  a  consoli- 
dation agreement  does  not  waive  his 
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gage  and  bonds  to  take  up  in  part  preexisting  bonds  and  in  part  to 
pay  for  improvements,  and  then  it  consolidates  with  another  company 
and  the  consolidated  company  claims  the  right  to  continue  to  issue 
such  new  bonds,  the  trustee  may  apply  to  the  court  for  instructions,  all 
necessary  parties  being  brought  in.  The  court  will  not  allow  a  further 
issue  of  bonds  for  property  acquired  by  the  consolidated  company  but 
will  allow  issues  to  take  up  previous  existing  bonds.^  Stock  issued  by 
a  corporation  after  it  has  been  consolidated  into  another  corporation 
is  void.^ 

If  one  railroad  company  sells  its  property  to  another  railroad  com- 
pany, payment  being  by  the  issue  of  stock  of  the  latter  company  to  the 
stockholders  of  the  former  company,  the  supreme  court  of  Illinois  has 
held  that  this  is  practically  a  consolidation,-'  but  this  is  an  unusual  use 
of  that  word.  If  one  street  railway  company  transfers  all  its  property 
to  another  street  railway  company,  for  bonds  and  stock  of  the  latter, 
to  be  distributed  among  the  bondholders  and  stockholders  of  the  former, 
in  exchange  for  their  bonds  and  stock  in  the  former,  the  purchasing 
company  may  be  liable  on  the  debts  of  the  selling  company,  the  transac- 
tion being  practically  a  consolidation."*  A  consolidation  differs  from 
a  sale  by  one  company  to  another  in  that  a  creditor  of  one  of  the  con- 
solidated companies  may  hold  the  consolidated  company  liable  on  his 
claim,^ 

A  mortgage  by  a  consolidated  railroad  may  not  take  precedence  over 

right  to  keep  his  own  stock  and  share  ^  Worthington  v.  Ry.,  29  Ohio  Cir- 

in  the  profits  of  his  company,  especially  cuit  321  (1904). 

where  the  consolidation  agreement  had  ^  Chicago,  etc.  Ry.  v.  Ashling,  160 
a  provision  to  that  effect.  Miller  v.  111.  373  (1875).  Where  a  corporation 
Chicago,  etc.  R.  R.,  193  Fed.  Rep.  41  sells  its  assets  for  stock  in  another 
(1912)  ;  s.  c,  204  Fed.  Rep.  436.  corporation,  such  stock  going  to  the 
1  Orrick  v.  Fidelity,  etc.  Co.,  77  selling  corporation  itself,  this  is  a 
Atl.  Rep.  599  (Md.  1910).  A  mort-  sale  and  not  a  consolidation.  Hiles 
gage  covering  stock  in  a  terminal  com-  v.  Hiles  &  Co.,  120  111.  App.  617 
pany  and  providing  for  a  further  issue  (1905),  distinguishing  Chicago,  etc. 
of  bonds  upon  the  acquisition  of  addi-  Ry.  v.  Ashling,  160  111.  373  (1895). 
tional  mileage  does  not  authorize  such  Where  a  company  sells  all  its  prop- 
additional  bonds  on  the  consolidation  erty  to  another  company  for  stock  in 
of  the  terminal  company  with  the  main  the  latter  to  be  issued  to  stockholders 
company.  Lehigh,  etc.  R.  v.  Central  in  the  former,  this  is  a  consolidation, 
Trust  Co.,  133  N.  Y.  App.  Div.  304  and  the  new  company  is  liable  on  the 
(1909) ;  aff'd,  199  N.  Y.  599.  Where  debts  of  the  old  company.  Chicago  & 
a  company  has  issued  $112,000  of  Joliet,  etc.  Ry.  v.  Ferguson,  106  111. 
.1200,000  mortgage  bonds  and  then  App.  Rep.  356  (1903). 
sells  its  i:)roperty,  the  vendee  assuming  *  Shadford  v.  Detroit,  etc.  Ry., 
the  mortgage  cannot  issue  the  remain-  130  Mich.  300  (1902).  Cf.  §  673, 
ing  bonds   and   make   them   equal   in  supra. 

right  to  the  $112,000  of  bonds.     Se-  ^  Morrison  v.  American  Snuff  Co., 

curity,  etc.  Co.  v.  St.  Louis,  etc.  Co.,  79  Miss.  330  (1901).     A  consolidated 

137   N.   W.    Rep.   807    (Mich.    1912).  railroad    company    is    liable    for    the 

See  also  §  764,  supra.  debts  of  one  of  its  constituent  com- 
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the  unsecured  debts  of  the  constituent  companies,  and  by  statute  the 
consoHdated  company  may  be  liable  for  those  debts,  unless  the  articles 
of  consolidation  provide  otherwise.^     On  the  other  hand,  a  mortgage 


panies,  which  ceased  to  exist  by  rea- 
son of  the  consolidation.  Atlantic, 
etc.  Ry.  V.  Johnson,  127  Ga.  392 
(1907).  Where  two  corporations  are 
authorized  to  consolidate  upon  such 
terms  as  they  see  fit,  and  such  con- 
solidation is  made  by  having  one  of  the 
companies  sell  all  its  assets  to  the  other, 
the  latter  becomes  liable  for  the  obli- 
gations of  the  former  to  the  extent  at 
least  of  the  property  received,  even 
though  the  agreement  recited  certain 
specific  obligations  as  being  the  only 
outstanding  obligations  and  assumed 
the  same,  it  transpiring  afterwards 
that  certain  tickets  were  outstanding. 
Tompkins  v.  Augusta,  etc.  R.  R.,  102 
Ga.  436  (1897).  In  Boardnian  v.  Lake 
Shore,  etc.  Ry.,  84  N.  Y.  157,  181 
(1881),  the  court  said  :  "It  is  held  that 
where  two  railroads  are  consoUdated, 
as  far  as  one  of  the  creditors  of  one  of 
the  original  companies  is  concerned,  the 
consoUdated  company  is  the  successor 
of  the  old  company  ;  but  in  respect 
to  the  properties  of  the  other  com- 
panies it  is  a  new  and  independent 
company,  and  such  creditor  has  no 
claim  against  it  upon  their  original 
contract,  but  only  by  virtue  of  its  as- 
sumption of  the  obligations  of  the  old 
companies."  Consolidation  dissolves 
both  of  the  old  corporations,  except 
as  to  the  creditors.  The  creditors 
may  hold  the  old  companies  liable. 
Compton  V.  Railwaj'  Co.,  45  Ohio  St. 
592  (1888).  See  also,  in  general, 
Louisville,  etc.  Ry.  v.  Boney,  117  Ind. 
501  (1888).  The  new  company  takes 
subject  to  the  obligation  of  one  of  the 
old  companies  to  furnish  gas  on  cer- 
tain terms.  Charity  Hospital  v.  New 
Orleans,  etc.  Co.,  40  La.  Ann.  382 
(1888).  The  old  companies  are  not 
released  from  their  obligations  by 
reason  of  the  consolidation.  Gale  v. 
Troy,  etc.  R.  R.,  51  Hun,  470  (1889). 
A  creditor  of  the  old  company  cannot 
pursue  property  that  has  passed  into 
bona  fide  hands.  McMahon  v.  Morri- 
son, 16  Ind.  172  (1861).  A  mortgage 
by  a  consolidated  raikoad  in  Indiana 

3. 


takes  precedence  over  the  unsecured 
debts  of  the  constituent  companies. 
Tysen  v.  Wabash  Ry.,  15  Fed.  Rep. 
763  (1883).  As  to  the  various  phases 
of  this  litigation,  see  Compton  v. 
Jesup,  167  U.  S.  1,  20,  21  (1897).  In 
Indiana  the  consolidated  company  is 
liable  for  damages  due  to  injuries  in- 
flicted bj'  one  of  the  constitutent  com- 
panies. Cleveland,  etc.  Ry.  v.  Prewitt, 
134  Ind.  557  (1893).  See  also  In- 
dianapolis, etc.  R.  R.  V.  Jones,  29 
Ind.  405  (1868);  Jeffersonville,  etc. 
R.  R.  V.  Hendricks,  41  Ind.  48  (1872) ; 
Paine  v.  Lake  Erie,  etc.  R.  R.,  31  Ind. 
283  (1869).  A  consolidated  company 
is  liable  for  accidents  occurring  prior 
to  the  consolidation.  State  v.  Balti- 
more, etc.  R.  R.,  77  Md.  489  (1893). 
A  consolidated  company  is  not  nec- 
essarily liable  on  the  bonds  of  the 
constituent  companies.  Market  Street 
Ry.  V.  Hellman,  109  Cal.  571  (1895). 
The  consolidated  company  is  liable 
on  the  debts  of  the  old  company. 
Berry  v.  Kansas  City,  etc.  R.  R.,  52 
Kan.  774  (1894).  As  to  the  hability  of 
the  consolidated  company  on  notes, 
see  Re  Utica  Nat.  B.  Co.,  154  N.  Y. 
268  (1897).     Cf.  §  673,  supra. 

1  Compton  V.  Jesup,  167  U.  S.  1 
(1897).  Cf.  Tysen  v.  Wabash  Ry.,  15 
Fed.  Rep.  763  (1883) ;  but  see  Wabash, 
etc.  Ry.  V.  Ham,  114  U.  S.  587  (1885). 
Where  the  United  States  court  has 
held  that  the  unsecured  bonds  of  a 
railroad  issued  before  consolidation 
with  another  railroad  are  not  an  equi- 
table lien  on  the  railroad  of  the  former, 
prior  in  right  to  mortgage  bonds  is- 
sued by  the  consolidated  roads 
(Wabash,  etc.  Ry.  v.  Ham,  114  U.  S. 
587),  and  a  state  court  has  held  di- 
rectly to  the  contrary  (Compton  v. 
Wabash,  etc.  Ry.,  45  Ohio  St.  592), 
one  of  the  holders  of  such  bonds  can- 
not after  a  foreclosure  in  the  United 
States  eovirt  maintain  a  suit  in  the 
state  coiu-t  to  obtain  such  priority. 
His  remedy  is  in  the  United  States 
court,  where  that  court  reserved  jviris- 
dietion  over  the  property  for  the  pro- 
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on  one  of  the  constituent  railroads  applies,  even  after  consolidation 
with  another  railroad,  to  new  equipment  to  replace  old  equipment.^ 

The  statutes  authorizing  consolidations  generally  provide  that  the 
consolidated  company  shall  be  liable  for  the  debts  of  the  constituent 
companies.^  The  liability  of  the  consolidated  company  for  the  debts 
of  the  old  companies  is  frequently  created  by  the  contract  of  consol- 
idation.^   After  a  consolidation  takes  place,  pending  a  suit  for  an 


tection  of  the  purchaser  at  foreclosure 
sale.  Wabash  R.  R.  v.  Adelbert 
College,  208  U.  S.  38  (1908),  approving 
Compton  V.  Jesup,  68  Fed.  Rep.  263 
(1895).  The  case  Compton  t^.  Wabash, 
etc.  Ry.,  45  Ohio  St.  592  (1888), 
passed  upon  the  same  bonds,  and  it 
was  held  that  these  bonds  constituted 
a  lien  on  the  property  of  the  old  com- 
pany, and  were  prior  in  right  to  the 
mortgage  bonds  of  the  consoUdated 
company  ;  refusing  to  follow  Wabash, 
etc.  Ry.  V.  Ham,  114  U.  S.  587  (1885). 
General  creditors  of  a  road  that  is 
consolidated  with  another  have  no 
equitable  lien  on  the  bonds  issued  by 
the  consolidated  company.  Hervey  v. 
Illinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884).  Mortgage  bonds  issued  in 
exchange  for  notes  held  by  a  former 
company  must  be  clearly  and  fully 
explained  in  a  foreclosure  suit  based 
thereon.  Central  Trust  Co.  v.  Worces- 
ter Cycle  Mfg.  Co.,  90  Fed.  Rep.  584 
(1898). 

1  National  Bank,  etc.  v.  Wilming- 
ton, etc.  Ry.,  81  Atl.  Rep.  70  (Del. 
1911). 

2  When  by  statute  the  consolidated 
company  is  liable  for  the  contracts  of 
the  old  companies,  it  must  issue  stock 
in  exchange  for  bonds  of  the  old  com- 
pany which  were  convertible  into 
stock.  India  Mut.  Ins.  Co.  v.  Worces- 
ter, etc.  R.  R.,  25  N.  E.  Rep.  975 
(Mass.  1890).  Where  the  consoli- 
dated company  is  by  statute  liable 
for  the  debts  of  the  old  company,  a 
creditor  of  one  of  the  latter,  who  has 
the  right  to  demand  stock  in  ex- 
change, may  demand  the  same  of  the 
consolidated  company  and  hold  it  lia- 
ble in  damages  if  it  refuses.  John 
Hancock,  etc.  Co.  v.  Worcester,  etc. 
R.  R.,  149  Mass.  214  (1889).  Under 
the  New  York  act  for  the  consolida- 
tion of  railroads,  the  new  corporation 


is  liable  on  the  old  bonded  debt,  al- 
though the  statute  says  that  it  shall 
not  be  liable  on  the  old  "mortgages." 
Polhemus  v.  Fitehburg  R.  R.,  123  N.  Y. 
502  (1890).  In  suing  a  foreign  con- 
solidated company  on  bonds  issued 
by  one  of  the  constituent  companies, 
the  statutes  rendering  the  former  liable 
must  be  pleaded.  Rothschild  v.  Rio 
Grande,  etc.  Ry.,  59  Hun,  454  (1891). 
Under  the  New  York  statutes,  after  the 
consolidation  of  three  street  railway 
companies,  a  suit  cannot  be  com- 
menced against  one  of  them.  Cameron 
V.  United,  etc.  Co.,  67  N.  Y.  App.  Div. 
557  (1902).  A  company  that  consoli- 
dates with  another  under  the  statutes 
of  South  Carolina  continues  to  be 
liable  for  its  torts  prior  to  the  con- 
solidation, where  the  statute  expressly 
provides  that  the  rights  of  creditors 
shall  be  preserved.  Stewart  v.  Walter- 
boro,  etc.  Ry.,  64  S.  C.  92  (1902). 
Where  one  hundred  and  twenty-one 
suits  are  brought  against  a  constituent 
company  growing  out  of  an  accident, 
the  consolidated  company  may  file  a 
bill  in  equity  to  enjoin  aU  but  one,  it 
being  liable  for  all  the  debts.  Southern, 
etc.  Co.  V.  Hopkins,  157  Ala.  175  (1908). 
^  Where,  on  consolidation,  the  new 
corporation  was  to  pay  from  the  divi- 
dends going  to  the  stock  of  one  of 
the  old  corporations  the  debts  due  by 
that  corporation,  the  court  will  com- 
pel the  new  corporation  to  pay  an 
existing  maritime  lien  against  the  old 
corporation.  The  Key  City,  14  Wall. 
653  (1871).  Where  the  consolidated 
company  succeeds  to  all  the  rights  of 
the  prior  companies,  it  may  sue  on 
an  indemm"ty  bond  given  to  one  of 
the  old  companies.  Pennsylvania,  etc. 
R.  R.  V.  Harkins,  149  Pa.  St.  121 
(1892).  General  creditors  of  a  road 
that  is  consolidated  with  another 
have  no  equitable  lien  on  the  bonds 
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injunction,  the  suit  falls,  inasmuch  as  the  consolidated  company  then 
becomes  a  party  in  interest  and  is  not  a  party  defendant.^  A  consoli- 
dation agreement  between  individuals,  whereby  the  consolidated  com- 
pany is. to  assume  a  lease  owned  by  another  company,  cannot  be  en- 
forced by  such  other  company.  It  was  not  a  party  to  the  agreement.- 
Judgment  obtained  against  the  consolidated  company  in  one  state  is 
binding  on  it  in  the  other  states.^  Although  a  license  to  use  a  patent 
is  not  assignable,  yet,  where  two  corporations,  licensees,  consolidate, 
the  consolidated  company  may  operate  under  the  license.'*  The  remedy, 
where  there  has  been  fraud  in  a  consolidation,  is  considered  elsewhere.' 
Where  on  a  consolidation  the  president  of  a  constituent  company  re- 
ceives for  the  benefit  of  all  the  stockholders  the  stock  in  the  new  com- 
pany and  also  certain  assets  of  the  old  company,  a  stockliolder  in  a  suit 
to  compel  him  to  account  must  join  the  constituent  company  and  also 
other  stockholders.®    A  general  creditor  of  a  consolidated  corporation 


issued  by  the  consolidated  companj'. 
Harvey  !•.  lUinois  Mid.  Ry.,  28  Fed. 
Rep.  169  (1884).  That  a  consoli- 
dated railroad  is  liable  for  all  the 
debts  of  the  companies  which  are  con- 
solidated, see  many  cases  in  Jones, 
Corp.  Bonds,  §§  364^  365.  Where  con- 
solidating companies  contract  that 
they  owe  no  debts,  a  creditor  who 
signs  such  contract  cannot  enforce  a 
debt  which  he  holds  against  one  of 
the  companies.  Re  Utica  Nat.  B.  Co., 
1.54  N.  Y.  268  (1897).  Although  a  con- 
solidated company  assumed  the  "debts 
and  obligations  and  contracts"  of  the 
constituent  companies,  yet  it  is  not 
Uable  on  a  tort  committed  by  one 
of  the  constituent  companies.  Cotz- 
hausen  v.  H.  W.  Johns,  etc.  Co.  100 
Wis.  473  (1898).  A  stockholder's 
suit  to  vacate  a  foreclosure  decree 
seven  j'ears  after  it  was  entered  and 
three  years  after  a  decision  that  he  was 
entitled  to  make  the  application,  the 
property  in  the  meantime  having 
passed  into  bona  fide  hands,  is  too  late, 
his  claim  being  that  he  was  a  stock- 
holder in  a  company  that  was  consoli- 
dated with  another  company  and  that 
the  property  of  his  corporation  was  sold 
on  the  foreclosure  of  a  mortgage  of  the 
other  company,  which  mortgage  was 
executed  prior  to  the  consolidation. 
Altantie  Trust  Co.  t^.  New  York,  etc. 
Co.,  75  N.  Y.  App.  Div.  354  (1902). 
C/-  §§  672,  673,  supra. 


1  Bonner  v.  Terre  Haute  &  I.  T., 
151  Fed.  Rep.  985  (1907).  Where  con- 
solidation takes  place  while  a  suit  is 
pending  execution  may  be  levied  up- 
on the  property  of  the  company  that 
was  sued.  Atlantic,  etc.  R.  R.  v.  Cone, 
53  Fla.  1017  (1907).  A  suit  against 
a  corporation  is  not  affected  by  a  con- 
solidation or  merger  of  the  coi^poration 
with  another  corporation.  Wells  v. 
Missouri,  etc.  Co.,  108  Mo.  App.  607 
(1904). 

2  Lorillard  v.  Clyde,  122  N.  Y.  498 
(1890). 

^  Union  T.  Co.  v.  Rochester,  etc. 
R.  R.,  29  Fed.  Rep.  609  (1886).  But 
see  Pittsburg,  etc.  R.  R.  i'.  Rothschild, 
4  Cent.  Rep.  107  (Pa.  1886).  Cf.  Gra- 
ham V.  Boston,  etc.  R.  R.,  118  U.  S. 
161  (1886) ;  Compton  v.  Jesup,  167 
U.  S.  1  (1897). 

^  Lightner  v.  Boston,  etc.  R.  R.,  15 
Fed.  Cas.  514  (1869).  Where  a  cor- 
poration as  licensee  of  patents  con- 
solidated with  another  corporation, 
the  consolidated  company,  if  it  con- 
tinues to  manufacture  the  articles,  is 
liable  under  the  provisions  of  the 
license,  even  for  similar  articles  not 
manufactured  under  the  patents,  the 
original  license  contract  being  to  that 
effect.  Wilson  v.  Mechanical,  etc.  Co., 
170  N.  Y.  542  (1902). 

^  See  §  895,  supra. 

"  Knickerbocker  v.  Conger,  110  N.  Y. 
App.  Div.  125  (1905). 
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cannot  attack  the  validity  of  the  bonds  of  the  corporation  on  the  ground 
that  the  consohdation  was  not  legal. ^  A  consolidated  street  railway 
when  sued  on  an  obligation  of  one  of  its  constituent  companies  to  pave 
the  streets,  cannot  set  up  that  it  was  illegally  organized.- 

§  898.  Joint  use  of  track,  bridge,  or  depot  by  two  or  more  rail- 
roads —  Traffic  contracts  —  "  Pools."  —  The  courts  are  inclined  to 
hold  that  a  railroad  company  has  power  to  allow  other  roads  to  use 
a  reasonable  portion  of  its  tracks,  especially  on  bridges  or  at  terminal 
points.  Such  contracts  are  held  to  be  not  leases,  but  mere  contracts. 
Being  favored  by  the  courts  and  public  policy,  they  are  upheld  and 
enforced.^     But  the  anti-trust  act  of  Congress  sustains  a  bill  filed  by 

1  Toledo,  etc.  R.  R.  v.  Continental 
Trust  Co.,  95  Fed.  Rep.  497  (1899) ; 
Louisville  T.  Co.  v.  Louisville,  etc. 
Ry.,  84  Fed.  Rep.  539  (1898) ;  rev'd 
on  other  grounds,  174  U.  S.  674.  See 
also  §  637,  supra. 

2  City  of  Niles  v.  Benton  Harbor, 
etc.  Co.,  154  Mich.  378  (1908). 

'  A  traffic  contract  whereby  one 
road  has  the  right  to  run  its  trains 
over  another  road  does  not  involve 
the  acquisition  of  a  right  of  way  or 
real  estate  or  the  e.xercise  of  power 
of  eminent  domain  by  the  company 
so  given  such  rights.  Union  Pac.  Ry. 
V.  Chicago,  etc.  Ry.,  163  U.  S.  564, 
593  (1896).  A  railroad  company  may 
enter  into  a  contract  whereby  another 
raih-oad  company  obtains  the  right 
to  a  joint  use  with  the  former  company 
of  a  line  of  railroad.  Chicago,  etc. 
Ry.  t'.  Union  Pac.  Ry.,  47  Fed.  Rep. 
15  (1891).  It  is  legal  for  a  railroad 
company  to  contract  to  allow  another 
railroad  to  run  over  the  former's 
bridge,  use  seven  miles  of  track  and 
also  a  depot  in  common.  In  Chicago, 
etc.  Ry.  V.  Rio  Grande,  etc.  R.  R.,  143 
U.  S.  596  (1892),  the  court  considered 
an  agreement  whereby  one  company 
had  the  right  to  run  its  trains  over  the 
tracks  and  into  the  depot  of  another 
company  as  not  a  lease,  and  the  depot 
cannot  be  used  except  for  trains 
brought  in  over  the  tracks  specified 
in  the  contract.  This  case  gives  the 
form  of  an  agreement  to  allow  one 
company  to  use  another  company's 
tracks.  "Two  or  more  railway'  com- 
panies, whose  railways  form  a  con- 
tinuous line,  maj^  enter  into  a  joint 
arrangement  for  operating  their  rail- 


ways as  one  line,  and  to  become 
jointly  liable  for  money  borrowed  to 
be  used  in  furtherance  of  the  busi- 
ness of  such  line."  A  creditor  may 
sue  them  jointly.  Chicago,  etc.  Ry. 
V.  Ayres,  140  111.  644  (1892).  For  a 
case  involving  the  construction  of  a 
contract  whereby  one  railroad  runs 
over  the  tracks  of  another  railroad, 
see  Chicago,  etc.  Ry.  v.  Denver,  etc. 
R.  R.,  45  Fed.  Rep.  304  (1891).  A 
railroad  using  a  depot  jointly  with 
another  cannot  exclude  the  lessee  of 
that  other.  Midland  Ry.  v.  Great 
Western  Ry.,  L.  R.  8  Ch.  841  (1873). 
It  appears  in  this  case  that  parlia- 
ment was  applied  to  for  power  to 
lease.  It  was  not  granted.  A  con- 
tract of  "running  arrangement"  was 
then  made.  By  it  one  company  was 
allowed  to  run  trains  over  the  rail- 
road of  the  other ;  to  carry  on  a  local 
business ;  to  carry  local  business  for 
the  latter  ;  to  place  its  agents  in  charge 
of  stations ;  to  fix  rates ;  to  keep  the 
track  in  repair ;  to  pay  therefor  by  a 
percentage  of  receipts.  The  contract 
was  very  much  of  a  lease.  The  lower 
court  held  that  it  was  ultra  vires  and 
illegal.  The  upper  court  held  that  it 
was  legal  and  intra  vires.  Where, 
by  a  contract  between  a  bridge  com- 
pany and  various  railroads  running 
over  the  bridge,  the  charges  are  to  be 
only  the  amount  required  to  pay  the 
interest  on  the  bridge  bonds  and  cer- 
tain other  fixed  charges,  but  as  a  mat- 
ter of  fact  the  bridge  company  charges 
tolls  in  excess  thereof,  any  railroad 
may  recover  back  its  proportionate 
part  of  such  excess.  Louisville  Bridge 
Co.  V.  Louisville,  etc.  Co.,  51   S.  W. 
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the  government  against  the  Terminal  Railroad  Association  of  St.  Louis, 
which  has  acquired  a  monopoly  of  railroad  terminals  in  that  city  in 

Rep.  185  (Ky.  1899).  Where  several  railroad  which  also  runs  into  the 
railroads  own  a  passenger  depot  in  union  depot,  but  is  pajing  rent  there- 
common,  no  one  of  them  can  compel  for,  the  former  road  may  run  both  its 
a  sale  of  the  same  and  a  division  of  the  trains  and  the  trains  of  the  purchased 
proceeds,  even  though  it  ceases  to  road  over  the  line  of  the  former  into 
use  such  depot.  East  Tennessee,  etc.  the  union  depot  without  paying  the 
Ry.  V.  Nashville,  etc.  Ry.,  51  S.  W.  rent  which  the  latter  company  has 
Rep.  202  (Tenn.  1897).  been  paying.  Union  Depot  Co.  v. 
Where,  by  its  charter,  a  terminal  Chicago,  etc.  Ry.,  113  Mo.  213  (1892). 
and  union  depot  company  is  obliged  In  the  case  St.  Joseph  U.  D.  Co.  v. 
to  allow  new  roads  to  demand  and  Chicago,  R.  I.  &  P.  Ry.,  89  Fed. 
pay  for  a  proportional  part  of  the  Rep.  648  (1898),  a  union  depot  was 
former  company's  capital  stock,  the  constructed  by  several  roads  on  a 
price  is  par,  even  though  it  is  worth  plan  by  which  each  took  leases  and 
more.  St.  Paul,  etc.  Co.  v.  Minnesota,  each  paid  a  proportionate  part  of  the 
etc.  R.  R.,  47  Minn.  154  (1891).  A  expense,  there  being  no  profit  involved, 
railroad  cannot  be  sold  or  leased  and  the  court  held  that  where  one  of 
except  as  allowed  by  the  statutes,  and  the  roads  acquired  another  entering 
a  traffic  contract  which  has  that  effect  the  depot  it  would  have  to  pay  double. 
is  not  legal.  The  sale  or  lease  must  A  traffic  contract  allowing  one  com- 
be made  by  instruments  of  that  char-  pany  or  its  assigns  to  run  its  ears  over 
aeter.  Earle  v.  Seattle,  etc.  Ry.,  56  the  tracks  of  another  company  does 
Fed.  Rep.  909  (1893).  The  fact  that  not  authorize  an  "assign"  to  run  over 
a  railroad  company  allows  other  com-  such  tracks  cars  from  still  other  lines, 
panics  to  run  over  its  right  of  way  South,  etc.  Ry.  v.  Second  Ave.  etc. 
does  not  give  property  owners  a  right  Ry.,  191  Pa.  St.  492  (1899).  Where 
to  more  damages.  Miller  v.  Green  two  street  railways,  having  the  right 
Bay,  etc.  Ry.,  59  Minn.  169  (1894).  to  use  the  same  street,  construct  and 
Where  a  railroad  completes  another  maintain  at  their  joint  expense  a 
railroad  under  an  agreement  that  the  double-track  street  railway,  and  agree 
former  shall  run  it,  there  can  be  no  that  each  may  use  it  as  much  as  it 
recovery  bj^  the  former  for  the  work  deems  necessary  and  proper,  either 
done  and  money  expended,  the  char-  company  maj'  run  over  such  tracks 
ter  of  the  former  road  not  authorizing  cars  from  a  line  which  has  been  leased 
such  acts.  As  to  whether  the  for-  to  it,  it  being  shown  that  the  other  com- 
mer  road  could  continue  to  run  the  pany's  use  of  the  track  is  not  inter- 
latter  was  not  involved  in  the  suit,  fered  -nith.  Coney  Island,  etc.  Ry. 
Great  W.  Ry.  v.  Preston,  etc.  Ry.,  17  v.  Coney  Island,  etc.  R.  R.,  38  N.  Y 
U.  C.  Q.  B.  477  (1859).  A  stockholder  App.  Div.  494  (1899).  A  traffic  con- 
may  enjoin  his  corporation  from  allow-  tract  whereby  one  road  has  the  right 
ing  another  corporation  to  lay  rails  to  run  its  trains  over  another  road 
and  do  business  over  the  former  com-  does  not  create  a  partnership  or 
pany's  right  of  way.  Beman  v.  Ruf-  make  one  road  the  agent  of  the  other. 
ford,  6  Eng.  L.  &  Eq.  106  (1851).  Hence  a  person  shipping  freight  by 
For  breach  of  a  contract  by  a  railroad  the  former  road  cannot  hold  the  lat- 
company  whereby  it  agrees  to  give  ter  road  liable  for  not  keeping  the 
its  transfer  business  to  a  ferry  com-  track  in  condition  as  called  for  by 
pany  in  consideration  of  the  free  use  the  contract.  St.  Louis,  etc.  Ry.  v. 
of  land,  the  remedy  is  not  for  rent  Neel,  56  Ark.  279  (1892).  Where  two 
but  for  breach  of  covenant.  Wiggins  connecting  street  railways  own  cars 
Ferry  Co.  v.  Ohio,  etc.  Rj'.,  142  U.  S.  in  common  which  are  operated  over 
396  (1892).  Where  a  railroad  has  the  entire  two  lines  by  the  same 
the  right  to  run  into  a  union  depot,  employees,  who  are  paid  one  half  by 
and  it  subsequently  purchases  another  each    company,     either    company    is 
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the  interest  of  certain  railroads,  and  in  entering  a  decree  the  court  may 
enjoin  the  carrying  out  of  the  objectionable  features  of  the  adminis- 
tration of  such  monopoly  and  allow  the  company  to  proceed  with  the 
business  by  permitting  other  railroads  to  avail  themselves  of  the  termi- 
nal facilities  on  equal  terms,  the  contracts  being  changed  under  super- 
vision of  the  court,  so  as  to  bring  this  about. ^ 


liable  for  an  accident  occurring  on 
either  line.  Messenger  v.  St.  Paul, 
etc.  Ry.,  77  Minn.  34  (1899).  Where 
a  railroad  leases  to  another  railroad  the 
right  to  run  over  a  certain  track,  the 
track  then  being  used  by  both  com- 
panies, the  lessor  is  liable  for  injury 
due  to  the  negligence  of  the  lessee. 
Central  Trust  Co.  etc.  v.  Denver, 
etc.  R.  R.,  97  Fed.  Rep.  239  (1899). 
A  mere  traffic  arrangement  between 
railroads  for  a  proportionate  division 
of  freight  charges  is  not  a  partnership. 
Post  V.  Southern  Ry.,  103  Tenn.  184 
(1899).  Where  two  railroads  are 
jointly  operating  another  road  they 
are  jointly  liable  for  negligence  thereon, 
and  it  is  no  defense  that  the  corporation 
cannot  be  a  partner.  Harrill  v.  South 
CaroHna,  etc.  R.  R.,  135  N.  C.  601 
(1904). 

Where  a  contract  runs  to  a  corpo- 
ration and  its  assigns,  and  both  par- 
ties treat  another  company  as  an 
assignee  in  fact  of  one  of  them,  pos- 
sessed of  the  rights  and  charged  with 
the  obligations  of  the  original  party 
to  the  contract,  a  court  of  equity  will 
consider  it  the  assignee  in  law.  Chi- 
cago, etc.  Ry.  V.  Rio  Grande,  etc. 
R.  R.,  143  U.  S.  596  (1892).  A  rail- 
road company  under  certain  circum- 
stances may  pay  part  of  the  e.xpense 
of  a  depot  beyond  its  own  line  and  in  a 
different  state.  Nashua,  etc.  R.  R.  v. 
Boston,  etc.  R.  R.,  136  U.  S.  356 
(1890).  In  Bartlett  v.  Norwich,  etc. 
R.  R.,  33  Conn.  560  (1866),  a  contract 
"whereby  several  roads  jointly  con- 
structed a  line  to  connect  them  was 
assumed  to  be  legal.  Under  the  Eng- 
lish statute  one  railroad  may  make  a 
traffic  arrangement  to  x'un  over  an- 
other, and  pay  a  sum  which  will  pay 
dividends  on  the  stock  of  the  latter. 
South    Yorkshire,    etc.    Co.    v.    Great 


Northern  Ry.,  9  Exch.  55  (1853).  See 
also  Stanley  v.  Cleveland,  etc.  R.  R., 
18  Ohio  St.  552  (1869),  involving  an 
agreement  to  run  sleeping-cars  on 
through  express  trains  over  two  rail- 
roads. In  Olcott  V.  Tioga  R.  R.,  27 
N.  Y.  546  (1863),  a  contract  for  the 
joint  purchase  and  use  of  engines  by 
connecting  railroads  was  held  law- 
ful. In  Columbus,  etc.  R.  R.  v. 
Indianapolis,  etc.  R.  R.,  5  McLean, 
450  (1853) ;  s.  c,  6  Fed.  Cas.  193,  an 
injunction  was  granted  to  prevent  a 
railroad,  which  had  contracted  with 
another  to  build  a  connecting  line 
and  to  carry  through  freight  and  pas- 
sengers, from  changing  its  gauge.  A 
traffic  contract  by  which  one  com- 
pany guaranteed  a  fixed  income  from 
business  to  another  company  may  be 
assigned  as  collateral  to  a  mortgage, 
and  the  issue  of  bonds  thereunder  will 
not  be  enjoined  on  the  ground  that  it 
is  practically  a  mortgage  on  the 
guaranteeing  company,  inasmuch  as 
the  contract  is  not  negotiable  and 
bona  fide  purchasers  of  the  bonds  are 
not  protected  against  defenses  to  the 
contract  itself.  Kissel  v.  Chicago, 
etc.  R.  R.,  44  N.  Y.  Misc.  Rep.  156 
(1904).  See  s.  c,  126  N.  Y.  App. 
Div.  852.  A  railroad  company  can- 
not grant  a  part  of  its  right  of 
way  to  the  use  of  another  com- 
pany, as  against  the  owner  of  the  fee. 
Ft.  Worth,  etc.  R.  R.  Co.  v.  Jennings, 
76  Tex.  373  (1890) ;  Blakelev  v.  Chicago, 
etc.  R.  R.  Co.,  34  Neb.  284  (1892); 
Piatt  V.  Pennsylvania  R.  R.  Co.,  43 
Ohio  St.  228  (1885);  Pennsylvania 
Co.  V.  Piatt,  47  Ohio  St.  366  (1890). 
But  one  railroad  company  may  grant 
the  joint  use  of  its  tracks  to  another 
company,  without  imposing  any  addi- 
tional burden  on  the  land  or  entitling 
the  owner  to  compensation.     Miller  v. 


1  United  States  v.  Terminal,  etc.  Assoc,  of  St.  Louis,  224  U.  S.  383  (1912). 
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A  contract  of  one  railroad  to  allow  another  railroad  to  run  its  trains 
over  and  use  the  terminal  facilities  of  the  former  road  is  not  a  lease,  but 
is  "  an  agreement  for  trackage  rights,  for  running  arrangements,  a 
'  terminal  contract,'  with  compensation  on  a  '  mileage  '  or  '  wheelage  ' 
basis,  rather  than  a  lease."  Such  a  contract  is  legal,  even  without 
express  power  on  the  part  of  a  railroad  to  make  it.^  A  contract  between 
two  railroad  companies  by  which  one  is  given  the  right  to  run  its  trains 
over  the  tracks  of  the  other  may  be  for  a  period  beyond  the  duration  of 
the  charter  of  one  of  the  companies,  the  court  sa\'ing  that  the  contin- 
gency that  the  company  "  will  cease  to  exist  and  leave  neither  assigns 
nor  successors  is  far  too  remote  to  have  any  influence  upon  the  validity  of 
this  contract."  ^  Wliere  an  agreement  between  two  railroad  companies 
gives  one  the  right  to  run  its  trains  over  the  tracks  of  another,  specific 
performance  of  the  agreement  may  be  granted  by  a  court  of  equity.^ 


Green  Bay,  etc.  R.  R.  Co.,  59  Minn. 
169  (1894).  See  also  Am.  and  Eng. 
Ency.  of  Law,  2d  ed.,  vol.  10,  p.  1201, 
and  p.  3668,  infra. 

1  Union  Pac.  Ry.  v.  Chicago,  etc. 
Ry.,  163  U.  S.  564,  583  (1896).  A 
contract  between  two  railroad  com- 
panies by  which  one  is  given  the 
right  to  run  over  certain  tracks  of 
the  other  on  payment  of  a  rental  and 
a  proportion  of  the  maintenance 
expense,  the  track  to  be  operated 
jointly,  each  road  running  its  own 
trains  and  employing  its  own  trainmen, 
but  both  roads  uniting  in  employing  a 
superintendent,  trackmen,  and  station 
agents,  is  a  lease  and  not  a  merging 
of  the  business  of  the  two  companies ; 
and  hence  the  lessee  may  be  liable 
to  the  lessor  for  damage  due  to  negli- 
gence of  the  former.  Central  Trust 
Co.  V.  Colorado,  etc.  Ry.,  89  Fed.  Rep. 
560  (1898).  A  contract  between  two 
railroads  by  which  one  is  authorized 
to  construct  certain  tracks  on  the  right 
of  way  of  the  other  and  to  maintain 
the  same  for  ten  years  at  $1  a  year 
and  payment  of  all  taxes,  and  the 
maintenance  of  crossings,  signals,  and 
switchmen,  is  a  lease  and  continues 
after  the  ten  years  where  the  lessee 
remains  in  possession,  and  the  pro- 
visions as  to  switchmen  and  signals 
may  be  enforced  by  a  suit  in  equity 
by  the  lessor  against  the  purchaser 
of  the  property  of  the  lessee  at  fore- 
closure sale,  even  though  the  lessor 
had   conveyed  for   a  period   of  years 


its  interest  in  the  tracks.  Louisville, 
etc.  R.  R.  V.  Illinois  Cent.  R.  R  ,  174 
111.  448  (1898).  A  contract  in  per- 
petuity" by  which  one  road  allows 
another  to  run  its  ears  over  the  for- 
mer's tracks  without  restrictions  as  to 
the  business  to  be  done  is  legal  and  is 
not  a  grant  of  ownership.  A  provis- 
ion for  removing  the  restrictions  is 
not  for  the  benefit  of  a  grantee  of 
the  latter  railroad.  Michigan,  etc. 
R.  R.  V.  Pere,  etc.  R.  R.,  128  Mich. 
333  (1901).  A  contract  by  one  rail- 
road for  the  use  of  another  railroad  or 
a  part  thereof  is  not  necessarily  a 
lease.  Roosa  v.  Brooklyn,  etc.  R.  R., 
28  N.Y.  Misc.  Rep.  387  (1899). 

2  Union  Pac.  Ry.  v.  Chicago,  etc. 
Ry.,  163  U.  S.  564,  592  (1896).  A 
railroad  company  having  statutory 
power  to  extend  the  period  of  its 
existence  may  make  a  lease  of  its  rail- 
road for  a  period  of  time  extending 
beyond  the  duration  of  its  charter, 
and  such  lease  is  valid  and  binding 
upon  the  company  for  at  least  the 
period  of  its  existence.  Gere  v.  New 
York  Central,  etc.  R.  R.,  19  Abb. 
N.  C.  193  (1885).  See  also  §§641, 
642,  supra.  A  city  may  grant  to  a 
street  railway  the  right  to  construct 
and  operate  its  lines  of  railway  for  a 
period  longer  than  the  duration  of  the 
charter  of  the  corporation.  Detroit 
V.  Detroit,  etc.  Ry.,  184  U.  S.  368  (1902) . 

'Union  Pac.  Ry.  v.  Chicago,  etc. 
Ry.,  163  U.  S.  564  (1896).  An  agree- 
ment  in   a   lease    to   furnish   a   right 
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A  traffic  contract  gives  rise  to  questions  of  more  difficulty  and  doubt. 
These  contracts  are  of  two  kinds :  first,  where  two  connecting  railroads 
divide  such  earnings  as  arise  from  traffic,  which  passes  over  both  lines ; 
second,  where  two  or  more  competing  lines  divide  all  their  earnings  in 
excess  of  a  certain  proportion  which  goes  to  pay  operating  expenses. 
The  first  class  of  contracts  has  been  uniformly  upheld.^     At  common  law, 


of  way  to  reach  a  station  may  be 
specifically  enforced.  Metropolitan, 
etc.  Co.  V.  Great,  etc.  Co.,  82  L.  T. 
Rep.  451  (1900).  A  right  to  use  a 
right  of  way  under  a  traffic  agree- 
ment may  be  enforced  and  a  Adola- 
tion  prevented  by  a  suit  in  equity. 
Joy  V.  St.  Louis,  138  U.  S.  1  (1891). 
In  Chicago,  etc.  Rv.  v.  Denver,  etc. 
R.  R...  46  Fed.  Rep.  145  (1890),  the 
court  held  that  where  the  contract 
so  provided,  an  assignee  of  a  right 
to  use  the  tracks  of  the  defendant 
would  be  protected  by  injunction. 
Equity  has  power  to  grant  specific 
performance  of  a  contract  whereby 
one  railroad  is  to  be  allowed  the  joint 
use  of  a  bridge  and  terminal  facilities 
belonging  to  another  company.  Union 
Pac.  Ry.  V.  Chicago,  etc.  Ry.,  51  Fed. 
Rep.  .309  (1892).  A  contract  between 
two  railroads  that  at  certain  places 
each  will  allow  the  other  to  build 
tracks  on  the  rights  of  way  of  the 
other,  and  to  make  crossings  needed 
by  either  one  of  the  companies  agree- 
ing to  make  such  crossings,  upon  fail- 
ure to  do  so  the  other  company  hav- 
ing the  right  to  make  the  crossings 
at  the  former's  expense,  is  valid  and 
enforceable  by  a  court  of  equity,  even 
though  the  contract  is  inequitable. 
South,  etc.  R.  R.  v.  Highland,  etc. 
R.  R.,  98  Ala.  400  (1893).  Where  the 
statute  provides  that,  if  two  connects 
ing  companies  cannot  agree  as  to  the 
terms  of  their  connection,  a  jury  shall 
fix  the  terms,  the  jury  can  pass  only 
on  matters  connected  with  the  phj'si- 
eal  connection,  and  cannot  order  any- 
thing as  to  the  stations,  pri\aleges, 
etc.  Altoona,  etc.  R.  R.  v.  Beech 
Creek  R.  R.,  177  Pa.  St.  443  (1896). 
1  Hartford,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  3  Rob.  (N.  Y.)  411  (1865) ; 
Columbus,  etc.  R.  R.  v.  Indianapolis, 
etc.  R.  R.,  5  McLean,  450  (1853); 
s.  c,  6  Fed.  Cas.  193;  Sussex  R.  R.  v. 


Morris,  etc.  R.  R.,  19  X.  J.  Eq.  13 
(1868) ;  s.  c,  20  N.  J.  Eq.  542  (1869), 
holding  that  the  contract  did  not  apply 
to  newly  constructed  branches.  A 
traffic  contract  by  which  raikoads 
agree  to  interchange  traffic,  cars,  and 
tickets,  make  through  bills  of  lading  and 
apportion  their  earnings,  is  lawful,  the 
railroads  not  being  competing,  and 
the  agreement  may  provide  that  they 
will  send  all  their  traffic  over  each 
other's  lines  so  far  as  lawful.  Where 
by  the  terms  of  such  contract  one 
road  agreed  to  and  did  purchase  the 
bonds  of  the  other,  the  former  may 
have  specific  performance  of  the  con- 
tract. Cumberland  V^ley  R.  R.  v. 
Gettysburg,  etc.  R.,  177  Pa.  St.  519 
(1896).  The  case  Shrewsbury,  etc. 
Ry.  V.  London,  etc.  Ry.  was  before 
the  different  courts  seven  times :  14 
Jur.  921 ;  2  M.  &  G.  324  (1850) ;  17 
Q.  B.  D.  652  (1851);  3  M.  &  G.  70 
(1850);  16  Beav.  441  (1852);  4  De 
G.,  M.  &  G.  115  (1853) ;  6  H.  L.  Cas. 
113  (1857).  It  was  an  attempt  to 
enforce  an  agreement  of  two  railways 
to  divide  arbitrarily  such  part  of 
their  earnings  as  arose  from  connect- 
ing parts  of  their  lines.  The  con- 
tract was  not  enforced  because  inequi- 
table, but  its  legality  seems  to  have 
been  conceded.  In  Midland  Ry.  v. 
London,  etc.  Ry.,  L.  R.  2  Eq.  524 
(1866),  it  was  held  that  a  pooling  con- 
tract between  two  competing  roads 
did  not  include  a  new  route  acquired 
subsequently  by  one  of  the  roads. 
A  traffic  arrangement  was  involved  in 
Jourdan  v.  Long,  etc.  R.  R.,  115 
X.  Y.  380  (1889).  In  JSIinnesota  it 
has  been  held  that  traffic  arrangements 
between  two  railroads  are  not  ultra 
vires  and  illegal  as  a  matter  of  law, 
but  that  the  question  is  a  mixed  one 
of  law  and  fact.  A  stockholder  who 
objects  must  bring  suit  within  a  rea- 
sonable time  or  he  will  be  denied  relief. 
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and  even  under  the  Interstate  Commerce  Law  a  railroad  may  make  a 
contract  with  a  connecting  railroad  by  which  they  give  to  each  other 
all  of  their  freight  which  is  not  otherwise  routed,  and  by  which  they 
make  a  through  rate  less  than  the  aggregate  of  the  two  local  rates, 
and  furnish  facilities  to  each  other  which  they  do  not  furnish  individu- 
ally to  competing  railroads.^  A  court  of  chancery  cannot  grant  relief 
which  would  in  effect  be  legislative.  Hence,  where  one  company  re- 
fuses to  agree  with  another,  owning  a  connected  road,  to  form  a  through 
line  or  to  do  a  connecting  business,  it  is  not  competent  for  a  court  of 
chancerv  to  order  that  such  a  business  be  done  and  to  fix  the  terms.- 


Stewart  v.  Erie,  etc.  Transp.  Co.,  17 
Minn.  372  (1871).  A  railroad  may 
make  a  traffic  contract  with  one  out 
of  several  connecting  lines,  and  need 
not  give  the  same  terms  to  the  other 
lines.  Atchison,  etc.  R.  R.  v.  Denver, 
etc.  R.  R.,  110  U.  S.  G67  (1884),  rev'g 
Denver,  etc.  R.  R.  v.  Atchison,  etc. 
R.  R.,  15  Fed.  Rep.  650  (1883); 
Tonawanda  R.  R.  v.  Xew  York, 
etc.  R.  R.,  42  Hun,  496  (1886).  But 
see  Alissouri  Pac.  Ry.  v.  Texas,  etc. 
Ry.,  30  Fed.  Rep.  2  (1887),  and  §  903, 
infra;  Eclipse  Towboat  Co.  v.  Pont- 
ehartrain  R.  R.,  24  La.  Ann.  1  (1872). 
See  also,  in  general.  Pierce,  Railroads 
(2d  ed.),  491;  Wood,  Raih-oads,  590; 
Arnot  V.  Erie  Ry.,  5  Hun,  608  (1875) ; 
affirmed,  67  N.  Y.  315.  Where  a  con- 
tract between  a  domestic  railroad 
company  and  a  foreign  railroad  com- 
pany is  declared  illegal  and  void  b}' 
the  court  on  the  ground  that  it  seeks 
to  create  a  monopoly  in  the  coal  busi- 
ness, and  the  court  orders  the  domes- 
tie  railroad  company  to  cease  comply- 
ing with  such  contract,  the  court  will 
appoint  a  receiver  of  such  company 
if  it  attempts  to  evade  the  decree, 
but,  upon  proof  that  no  evasion  has 
been  attempted,  the  court  -niU  refuse 
to  appoint  a  receiver.  Stockton  v. 
Central  R.  R.,  50  N.  J.  Eq.  489  (1893). 
1  Chicago  &  N.  W.  Ry.  Co.  v. 
Osborne,  52  Fed.  Rep.  912  (1892) ; 
Tozer  v.  United  States,  52  Fed.  Rep. 


917  (1892);  Little  Rock,  etc.  R.  R. 
Co.  V.  St.  Louis,  etc.  Ry.  Co.,  41  Fed. 
Rep.  559,  562,  563  (1890);  Oregon 
Short  Line,  etc.  Ry.  r.  Northern 
Pac.  R.  Co.,  51  Fed.  Rep.  465  (1892) ; 
Little  Rock,  etc.  R.  R.  Co.  v.  St. 
Louis  S.  W.  Ry.  Co.,  63  Fed.  Rep. 
775,  781  (1894);  Allen  and  Le\^is 
V.  Oregon  R.  etc.  Co.,  98  Fed.  Rep. 
16  (1899) ;  Central  Stock  Yards  Co. 
V.  Louis\ille  &  Xash^-ille  R.  Co.,  118 
Fed.  Rep.  113  (1902),  aff'd,  192  U.  S. 
568  (1904) ;  Atchison  T.  &  S.  R.  R. 
V.  Denver,  etc.  R.  R.,  110  U.  S.  667, 
682  (1884);  The  Express  Cases,  117 
U.  S.  1  (1886);  Interstate  Com. 
Com.  V.  Baltimore  &  Ohio  R.  R.  145 
U.  S.  263,  283,  284  (1892);  Mis- 
souri Pac.  Rv.  V.  Nebraska,  164  U.  S. 
403  (1896);  'Central  Stock  Yards  v. 
Louis\-ille,  etc.  Ry.,  192  U.  S.  568 
(1904) ;  Louis^-ille.  etc.  R.  R.  v.  West 
Coast  Co.,  198  U.  S.  483,  497  (1905) ; 
Southern  Pac.  R.  R.  v.  Interstate 
Com.  Com.,  200  U.  S.  536,  553,  554 
(1906) ;  Kentucky',  etc.  Bridge  Co.  v. 
Louisville,  etc.  R.  R.,  37  Fed.  Rep. 
567,  629,  630.  632  (1889) ;  Louisville, 
etc.  R.  R.  V.  Central  Stock  Yards  Co., 
212  U.  S.  132  (1909).  See  also  United 
States  r.  Oregon  Ry.,  159  Fed.  Rep. 
975  (1908);  Southsea,  etc.  Ferry  Co. 
V.  London,  etc.  Ry.,  2  Ry.  &  Canal  Traf. 
Cas.  341  (1876) ;  Napier  v.  Glasgow 
Ry.  Co.,  1  Ne\-ille  &  Mae.  Rv.  & 
Canal   Gases,  292    (1865),  and    §907, 


-  Atchison,  etc.  R.  R.  i-.  Denver, 
etc.  R.  R.,  110  U.  S.  667,  682  (1884), 
reversing  s.  c,  15  Fed.  Rep.  650 
(1883).  But  a  stockholder  in  a  belt 
line  may  enjoin  one  of  the  connect- 


ing railroad  corporations  from  exclud- 
ing the  belt  line  from  its  grounds. 
Lathrop  r.  Junction  R.  R.,  4  Fed.  Rep. 
41    (1880). 


(225) 
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Wliile  at  common  law  a  common  carrier  may  select  its  own  connections 
with  which  it  will  exchange  business,  yet  when  such  selection  is  made 
for  the  purpose  and  with  the  effect  of  creating  a  monopoly  and  shutting 
out  competition  it  is  illegal  under  the  anti-trust  act  of  Congress  and 
the  carrier  may  be  indicted.^ 

The  second  class  is  called  a  "  pool."  Pools  have  been  the  subject  of 
considerable  litigation,  and  yet,  while  their  illegality  seems  to  be  clear, 
there  are  only  a  few  common-law  decisions  to  the  effect  that  they  are 
illegal.-   The  act  of  Congress  of  July  2, 1890,  against  unlawful  monopoUes 


infra.     In    the    case   Atlantic    Coast,  the    terms   of    which    all    their    roads 

etc.  R.  R.  V.  Riverside  Mills,  219  U.  S.  were   to   be   operated,   as   to   through 

186,  204    (1911),  the  court  raised  the  traffic,  as  if  "operated  by  one  corpo- 

question  but  did  not  decide  whether  ration  which  owned  all  of  them,"  and 

a  carrier  can  be  compelled  to  make  a  which  provided  for  an  actual  di\'ision 

through  or  joint  rate  over  independent  of   such   traffic,   and,   where   this   was 

lines.        A     railroad     company     may  not  done,  for  a  division  of  the  gross 

demand    the    prepayment    of    charges  earnings  thereof,  the  obvious  purpose 

for   freight   of   one   railroad   company  being    to    suppress    or   limit    eompeti- 

while  at  the  same  time  giving  credit  tion,   and   to   establish   rates   without 

for  such  charges   to   another  railroad  regard    to    their    reasonableness,    was 

company     similarly     situated.     Garm-  contrary    to    public   policy    and    void, 

ble,  etc.  Co.  v.  Chicago,  etc.  Ry.,  168  One  party  to  such  illegal  agreement, 

Fed.  Rep.  161   (1909).  claiming   to   have  performed   its   part 

1  United  States  v.  Pacific,  etc.  Ry.,  thereof,  cannot  maintain  a  suit  to 
228  U.  S.  87  (1913),  where  it  appears  enforce  division  of  earnings  by  another 
that  by  union  or  control  of  a  railroad  party  thereto,  the  traffic  not  having 
in  Alaska  and  certain  steamboat  lines  been  divided.  It  is  held  in  Pennsyl- 
to  Skagway,  Alaska,  and  of  a  wharf  vania  that  a  contract  by  which  a  rail- 
company,  controlling  all  the  wharves  road  lends  aid  to  an  ore  company,  and 
in  Skagwa3^  and  by  di^^ding  the  in  return  the  ore  company  agrees  to 
through  rate  and  maintaining  local  give  all  its  traffic  to  the  railroad,  is 
rates  so  as  to  shut  out  competition,  legal,  but  the  agreement  of  the  ore 
other  steamboat  companies  were  shut  company  to  give  no  aid  to  the  con- 
out  of  the  business.  struction  of  competing  lines  is  illegal. 

2  Hare  t'.  London,  etc.  Ry.,  2  J.  &  H.  Bald  Eagle  Vallej^  R.  R.  v.  Nittany 
80  (1861) ;  1  J.  &  H.  252  (1860),  Valley  R.  R.,  171  Pa.  St.  284  (1895). 
where  a  stockholder's  action  failed ;  For  a  pooling  contract  between  a 
dictum  in  Lancaster,  etc.  Ry.  v.  North-  steamship  company  and  a  railroad, 
western  Ry.,  2  K.  &  J.  293  (1856);  see  Cutting  v.  Florida,  etc.  Co.,  43 
Charlton  v.  Newcastle,  etc.  Ry.,  5  Jur.  Fed.  Rep.  743  (1890).  A  pooling 
(N.  S.)  1096  (1859),  where  a  eon-  arrangement  between  rival  railroad 
tract  for  the  division  of  earnings  companies  fixing  freight  rates  is  prima 
which  was  practically  a  consolidation  facie  illegal.  Cleveland,  etc.  Ry.  v. 
of  the  two  companies  was  declared  Closser,  126  Ind.  348  (1890).  A 
void  at  the  suit  of  a  stockholder,  pooling  contract  between  two  rail- 
Railroad  pools  are  not  contrary  to  roads  competing  for  business  between 
public  poUcy  in  England;  but  qucEre  the  same  points  is  void  as  against 
as  to  whether  a  stockholder  may  not  public  policy.  The  court  will  leave 
set  them  aside.  See  3  Ry.  &  Corp.  the  parties  where  they  are.  The 
L.  J.  144.  In  Chicago,  etc.  Rj'.  v.  arrangement  in  this  case  was  for  a 
Wabash,  etc.  Ry.,  61  Fed.  Rep.  993  division  of  earnings.  Texas,  etc.  Ry. 
(1894),  it  was  held  that  an  agree-  v.  Southern  Pac.  Ry.,  41  La.  Ann.  976 
ment  between  railroad  companies,  by  (1889).     An   agreement   of   two   com- 
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renders  illegal  a  contract  between  railroads  regulating  traffic  rates. ^ 
A  pooling  agreement  between  competing  interstate  steamboat  lines 
whereby  the  earnings  are  united  and  expenses  deducted  and  the  balance 
divided  in  a  certain  way  is  in  violation  of  the  anti-trust  act  of  Congress."^ 
A  combination  of  shipowners  whereby  freight  rates  from  the  United 
States  to  South  Africa  are  regulated,  violates  the  anti-trust  act  of  July 
2,  1890,  even  though  the  combination  was  made  before  that  date,  and 
was  made  in  a  foreign  country.  Any  shipper  may  sue  for  three  times 
the  difference  between  the  rate  as  fixed  and  a  reasonable  rate.^  A  con- 
tract between  two  railroads  by  which  one  is  given  the  right  to  cross  the 
other,  and  agrees  not  to  run  any  tracks  to  certain  quarries  which  are 
reached  by  the  tracks  of  the  other,  is  illegal  as  creating  a  monopoly 
and  destroying  competition.^  A  traffic  agreement  between  two  rail- 
way companies  by  which  one  of  them  is  not  to  compete  with  the  other 
will  not  be  enforced  by  injunction.^  A  perpetual  lease,  which  enables 
one  railroad  to  run  over  the  tracks  of  another,  is  enforceable,  although 
the  lease  contains  a  provision  that  its  operation  shall  cease  during  any 
period  of  time  within  which  the  lessee  extends  its  road  into  certain  coal 


panies  to  have  the  same  management 
and  divide  their  earnings  in  a  certain 
proportion  is  invalid.  Burke  v.  Con- 
cord, etc.  R.  R.,  61  N.  H.  161  (1881) ; 
State  V.  Concord,  etc.  R.  R.,  62  N.  H. 
375  (1882).  Cf.  Central  Trust  Co.  v. 
Ohio  Cent.  R.  R.,  23  Fed.  Rep.  306 
(1885).  A  combination  of  two  rail- 
roads under  one  management,  and  a 
division  of  joint  proceeds  upon  fixed 
percentages,  and  the  making  of 
improvements  at  a  common  expense, 
have  been  held  legal  and  binding  on 
stockholders,  though  the  contract  was 
made  by  the  directors  only.  Nashua, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,  27 
Fed.  liep.  821  (1886).  For  the  con- 
struction of  the  terms  of  an  agree- 
ment of  two  railroads  to  di^ade  the 
receipts,  one  road  furnishing  the 
track,  etc.,  and  the  other  rolling- 
stock,  see  Blossburg,  etc.  R.  R.  v. 
Tioga  R.  R.,  1  Abb.  App.  Dec.  149 
(1864).  Where  one  railroad  company 
operates  its  road  with  another  rail- 
road jointly,  on  an  agreement  to 
divide  the  profits,  it  cannot  use  the 
profits  to  purchase  still  another  rail- 
road, unless  the  stockholders  of  the  sec- 
ond railroad  assent  thereto.  Nashua, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,  136 
U.  S.  356  (1890).  A  stockholder 
cannot  enjoin  his  company  from  pay- 
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ing  a  rival  company  a  certain  sum 
for  discontinuing  its  boats.  Leslie 
V.  Lorillard,  110  N.  Y.  519  (1888). 
A  contract  of  two  railroads  to  keep  out 
of  each  other's  territory  has  been  held 
not  to  be  void.  Ives  v.  Smith,  3 
N.  Y.  Supp.  645  (1888).  Under  the 
Texas  constitution  prohibiting  rail- 
road corporations  from  controlling 
competing  lines,  a  pooling  arrange- 
ment is  void.  Gulf,  etc.  Ry.  v. 
State,  72  Tex.  404  (1888).  In  Ivlor- 
rill  V.  Boston,  etc.  R.  R.,  55  N.  H. 
531  (1875),  a  stockholder  enjoined  a 
pooling  contract  which  was  pro- 
hibited by  statute. 

1  U.  S.  V.  Trans-Missouri  Freight 
Assoc,  166  U.  S.  290  (1897) ;  United 
States  V.  Joint,  etc.  Assoc,  171  U.  S. 
505    (1898). 

2  White  Star  Line  v.,  White  Star, 
etc.  Co.,  141  Mich.  604  (1905). 

'  Thomsen  v.  Union  etc.  Co.,  166 
Fed.  Rep.  251  (1908),  rev'g  149  Fed. 
Rep.  933;  s.  c.  190  Fed.  Rep.  536. 
See  also  Hale  /•.  Hatch,  etc.  Co.,  204 
Fed.  Rep.  433  (1913). 

*  Chicago,  etc.  Ry.  v.  Southern,  etc. 
Ry.,  70  N.  E.  Rep.  843   (Ind.  1904). 

s  Wilmington  Citv  Rv.  v.  Wilming- 
ton, etc.  Ry.,  46  Atl.  Rep.  12  (Del. 
1900). 
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territory  or  receives  coal  from  other  railroads  running  through  that 
territory.  This  last  provision  is  contrary  to  public  policy  and  is 
void,  but  being  a  condition  subsequent  does  not  affect  the  validity  of 
the  lease  itself.^  The  fact  that  connecting  railroads  own  the  stock  of  a 
terminal  company  has  no  bearing  on  whether  the  terminal  charge  to 
the  public  is  reasonable,  neither  does  the  ownership  of  such  stock  make 
the  terminal  company  a  part  of  the  lines  of  the  railroad  companies.^ 

§  899.  Neither  a  railroad  nor  any  essential  part  of  it,  nor  its 
rolling-stock,  can  at  common  law  he  sold  under  levy  of  execution.  — 
This  rule  is  an  outgrowth  of  the  principle  of  law  and  rule  of  public 
policy  that  a  railroad  must  be  operated,  and  hence  will  not  be  allowed 
to  pass  into  the  sheriff's  hands  nor  be  sold  in  parcels  and  thus  disrupted. 
The  creditor's  remedy  is  a  receiver.^  He  cannot  levy  execution  on  the 
railroad  itself  or  any  part  of  it,  unless  the  statute  expressly  allows  him 
to  do  so."*     In  some  states,  however,  a  contrary  view  of  the  law  is  taken, 


1  Metropolitan,  etc.  Co.  v.  Colum- 
bus, etc.  Ry.,  95  Fed.  Rep.  18  (1899). 

2  Interstate  Commerce  Com.  v. 
Stickney,  215  U.  S.  98  (1909).  Cf. 
United  States  v.  Union  Stock  Yard, 
226  U.  S.  286  (1912). 

'  Where  the  tolls  of  a  bridge  are 
sold  under  levy  of  execution,  a  court 
of  equity  will  appoint  a  receiver  to 
collect  them  and  take  possession  of 
the  bridge  until  the  judgment  is 
paid.  Covington  Drawbridge  Co.  v. 
Shepherd,  21  How.  112  (1858).  A 
sale  of  a  portion  of  a  section  of  a 
going  railroad  is  illegal,  and  hence 
even  though  a  contractor's  lien  on 
a  portion  of  a  railroad  is  being  fore- 
closed in  the  federal  court,  yet  a  sub- 
sequent foreclosure  suit  and  sale  in 
the  state  court  will  not  be  disturbed 
by  a  decree  in  the  federal  court ;  but 
the  purchaser  at  the  foreclosure  sale 
in  the  state  court  takes  the  property 
subject  to  such  lien.  Such  purchaser 
may  intervene  in  the  federal  court 
and  prevent  a  sale  of  a  fragment  of 
the  property.  Connor  v.  Tennessee, 
etc.  Ry.,  109  Fed.  Rep.  931  (1901). 
Judgment  creditors  of  an  insolvent 
cable  railroad  company  may  file  a  bill 
in  equity  to  have  the  property  sold 
and  the  proceeds  applied  to  the  judg- 
ments. If  the  suit  is  in  behalf  of 
all  who  may  come  in,  all  share  pro- 
portionately. Suit  might  have  been 
for    the    complainant    alone.     George 


V.  St.  Louis,  etc.  Ry.,  44  Fed.  Rep.  117 
(1890).  See  also  James  v.  Railroad 
Co.,  6  Wall.  752  (1867);  Loder  v. 
New  York,  etc.  R.  R.,  4  Hun,  22 
(1875) ;  Whitney  v.  New  York,  etc. 
R.  R.,  32  Hun,  164  (1884).  In 
Virginia  a  court  of  equity  will,  at 
the  instance  of  judgment  creditors, 
cause  the  road  to  be  leased  for  a 
period  long  enough  to  pay  the  judg- 
ments. If  the  road  is  in  possession 
of  another  company  which  is  made 
a  party  and  does  not  object,  its  rights, 
if  it  has  any,  are  disregarded.  Win- 
chester, etc.  R.  R.  V.  Colfelt,  27  Gratt. 
(Va.)  777  (1876).  The  sale  of  a  rail- 
road under  execution  is  a  sale  subject 
to  existing  mortgages.  Galveston 
R.  R.  V.  Cowdrey,  11  Wall.  459  (1870). 
*  Randolph  v.  Larned,  27  N.  J.  Eq. 
557  (1876),  involving  a  railroad  fran- 
chise ;  Louisville,  etc.  Ry.  v.  Boney, 
117  Ind.  501  (1888).  The  tangible 
property  of  a  railroad  necessary  for 
the  exercise  of  its  franchises  cannot 
be  sold  under  levy  of  execution  unless 
the  statute  expressly  so  provides. 
Hence  a  sale  of  a  portion  of  a  section 
of  a  going  railroad  is  illegal,  and 
hence  even  though  a  contractor's  lien 
on  a  portion  of  a  railroad  is  being 
foreclosed  in  the  federal  court,  yet 
a  subsequent  foreclosure  suit  and  sale 
in  the  state  court  will  not  be  dis- 
turbed by  a  decree  in  the  -federal 
court,  but  the  purchaser  at  the  fore- 
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and  in  still  other  states  the  statutes  provide  that  a  railroad  or  the  com- 
pany's equity  of  redemption  therein  may  be  sold  under  levy  of  execution.^ 

road  may  be  sold  under  a  judgment 
at  law  without  resorting  to  a  suit 
in  equity.  The  road  must  be  sold  as 
a  whole,  however.  Atlanta  v.  Grant, 
57  Ga.  340  (1876).  In  Mississippi, 
by  statute,  the  judgment  creditor  now 
files  a  bill  to  have  the  equity  of  re- 
demption sold.  He  is  not  confined  to 
a  receiver  to  operate  the  road.  Vicks- 
burg,  etc.  R.  R.  v.  McCutehen,  52 
Miss.  645  (1876).  A  judgment  cred- 
itor may  cause  to  be  sold  under  the 
levy  a  tract  of  land  owned  by  a  rail- 
road company,  subject  to  its  use  by 
the  company  for  tracks,  etc.  Oak- 
land Ry.  V.  Keenan,  56  Pa.  St.  198 
(1867).  Where  executions  are  levied 
on  various  parts  of  the  road,  and  it 
is  in  danger  of  being  sold  in  parcels 
and  rendered  valueless,  the  insolvent 
company  maj'  file  a  bill  to  enjoin 
the  executions  and  to  have  one  sale 
of  the  whole.  Mortgagees  may  be 
brought  in,  and  all  claimants  com- 
pelled to  file  their  claims  or  lose 
them.  After  the  sale,  a  bill  of  fore- 
closure by  a  bondholder  who  had  been 
the  receiver  fails.  Macon  v.  Western 
R.  R.,  9  Ga.  377  (1851).  Where  the 
property  of  the  company  is  worth  less 
than  the  amount  of  its  mortgages 
and  the  sheriff  refuses  to  le\'v  an  exe- 
cution thereon,  only  nominal  damages 
can  be  recovered  against  him  there- 
for. Coopers  v.  Wolf,  15  Ohio  St.  524 
(1864).  The  purchaser  of  a  part  of 
the  road  on  an  execution  sale  may 
redeem  the  whole  road  from  a  fore- 
closure that  is  going  on.  Wood  t'. 
GoodTsin,  49  Me.  260  (1861).  Where 
a  receiver  is  in  possession  for  the 
mortgagee,  a  judgment  creditor  will 
be  allowed  to  sue  out  and  execute  a 
fi.  fa.  and  an  elegit,  but  he  does  so 
"subject  to  the  rights  and  interests 
of  the  receiver,"  and  the  right  of  the 
public  to  have  the  canal  operated. 
This  rule  in  England  grew  out  of  the 
fact  that  the  mortgagee  and  receiver 
had  no  interest  in  the  land,  but  only 
in  the  right  to  take  possession  and 
operate  and  take  the  tolls.  Potts  v. 
Warwick,  etc.  Canal  Co.,  Kay,  142 
(1853). 


closure  sale  in  the  state  court  takes 
the  property  subject  to  such  lien,  and 
such  purchaser  may  intervene  in  the 
federal  court  and  prevent  a  sale  of  a 
fragment  of  the  property.  Connor  v. 
Tennessee,  etc.  Ry.,  109  Fed.  Rep. 
931  (1901).  The  rule  that  execution 
cannot  reach  the  right  to  operate  a 
railway  is  based  on  the  wise  policy 
that  any  other  rule  would  result  in 
the  breaking  of  roads  into  many 
pieces.  See  Redfield  i'.  Wickham, 
L.  R.  13  App.  Cas.  467  (1888),  dis- 
tinguishing Drummond  County  v. 
South  Eastern  Ry.,  24  L.  C.  Jurist, 
276.  A  railroad  company's  right  of 
wa5'  cannot  be  sold  on  execution,  nor 
can  the  companj'  itself  sell  it  apart 
from  the  operation  of  the  road  upon 
it,  even  though  the  company  has  the 
fee.  East  Alabama  Rv.  v.  Doe,  114 
U.  S.  340,  350  (1885);  Buncombe 
County  V.  Tommey,  115  U.  S.  122,  135 
(1885) ;  Youngman  v.  Elmira,  etc. 
R.  R.,  65  Pa.  St.  278  (1870).  The 
ease  State  v.  Rives,  5  Ired.  L.  (N.  C.) 
297  (1844),  sustained  a  sale  under 
execution  of  a  railroad,  and  held  that 
the  purchaser  w^as  not  criminally  lia- 
ble for  tearing  up  the  track.  In  Loui- 
siana railroad  franchises  may  be  sold 
under  execution,  though  no  statute 
authorizes  it.  Lawrence  v.  Morgan's, 
etc.  Co.,  39  La.  Ann.  427  (1887); 
Stewart  v.  Jones,  40  Mo.  140  (1867), 
where  a  sale  on  execution  of  a  fran- 
chise to  be  a  college  was  held  void. 
Where  the  right  to  sell  a  railroad 
under  levy  of  execution  e.xists,  such 
levy  may  be  made  subject  to  a  mort- 
gage, where  such  mortgage  is  not 
being  foreclosed.  Eells  v.  Johann,  27 
Fed.  Rep.  327  (1886).  In  England, 
prior  to  the  act  of  1867,  a  judgment 
creditor  might  issue  a  fi.  fa.  and  seize 
all  the  rolling-stock  and  other  chat- 
tels and  goods  of  a  railroad  company, 
but  b3^  the  act  of  1867  he  is  now  com- 
pelled to  apply  for  a  I'eceiver  and 
manager  of  the  road.  Re  Eastern, 
etc.  Ry.,  L.  R.  45  Ch.  D.  367  (1890) ; 
Proffitt  V.  Wye  Vallev  Ry.,  64  L.  T. 
Rep.  669  (1891). 

1  In  Georgia,  under  the  code,  a  rail- 
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At  common  law  an  attachment  or  execution  cannot  be  levied  upon 
rolling-stock.  The  remedy  of  creditors  is  sequestration  proceedings, 
the  policy  of  the  law  being  to  preserve  the  property  intact  so  that  it 
may  continue  t.o  be  operated  as  a  railroad.^  There  are  decisions, 
however,  to  the  contrary  as  regards  rolling-stock.^  The  cars  of  an 
Illinois  railroad  corporation  passing  through  another  state  in  the  trans- 
portation of  freight  or  return  cannot  be  attached  in  that  state,  neither 
can  sums  of  money  due  from  railroads  in  that  state  to  such  foreign 
railroad  corporation  for  freight  on  interstate  shipments  be  attached.^ 
Railroad  terminals  cannot  be  sold  by  the  sheriff  to  pay  taxes.'* 


1  As  a  general  rule  rolling-stock, 
especially  when  in  use,  cannot  be 
taken  upon  common-law  process. 
Pennock  v.  Coe,  23  How.  117  (18.59), 
where  an  execution  against  rolling- 
stock  was  enjoined  at  the  instance 
of  the  trustees  of  a  mortgage ;  Boston, 
etc.  R.  R.  V.  Gilmore,  37  N.  H.  410 
(1858),  holding  that  locomotives  and 
cars,  when  not  in  use,  may  be  at- 
tached ;  Freeman  v.  Howe,  24  How. 
450  (1860),  reversing  Howe  v.  Free- 
man, 80  Mass.  566,  holding  that  a 
state  sheriff  cannot  take  property  —  in 
this  ease  cars  —  out  of  the  lawful  pos- 
session of  a  United  States  marshal 
by  virtue  of  a  writ  of  replevin.  Roll- 
ing-stock, rails,  etc.,  cannot  be  levied 
upon  by  execution.  Public  policy  for- 
bids, and  the  company  itself  may  en- 
join it.  Sequestration  proceedings 
are  the  proper  remedy  of  the  creditor. 
Covey  V.  Pittsburg,  etc.  R.  R.,  3  Phila. 
173  (18.58) ;  Loudenslager  v.  Benton, 
4  Phila.  382  (1861),  holding  that  this 
rule  applies  where  the  company  is 
insolvent.  See  also  Jones,  Corp. 
Bonds,  §§  142,  etc.  The  trustee  of  the 
mortgage  may  enjoin  an  execution 
against  an  engine  which  is  covered 
liy  the  mortgage.  The  execution  may 
be  on  the  whole  of  the  property  or 
none.  The  court  based  its  decision, 
not  on  the  decisions  to  that  effect, 
but  on  a  statute.  Central  Trust  Co. 
V.  Moran,  56  Minn.  188  (1894). 

2  Although  a  mortgage  covers  the 
rolling-stock,  yet,  "until  the  mortgage 
was  enforced  by  entry  or  judicial 
claim,  the  personal  property  of  the 
railroad  company  was  subject  to  its 
disposal  in  the  ordinary  course  of 
business,  and,  as  such,  was  liable  to 


be  seized  and  taken  on  execution  for 
its  debts.  This  is  not  only  common 
law,  but  the  positive  law  of  Illinois." 
When  execution  is  about  to  be  levied 
on  rolling-stock  and  a  third  party 
gives  a  bond  to  stay  the  execution, 
and  the  rolling-stock  is  thereby  saved, 
and  is  subsequently  sold  under  fore- 
closure proceedings,  the  bondsman 
should  be  protected  out  of  the  fund  in 
preference  to  the  mortgage,  especially 
where  the  receiver  received  enough 
net  income  to  have  indemnified  the 
bondsman.  Union  T.  Co.  v.  Morrison, 
125  U.  S.  591  (1888).  Where  the 
execution  is  levied  on  the  rolling- 
stock,  etc.,  before  any  foreclosure  pro- 
ceedings are  commenced,  the  mort- 
gagee cannot  enjoin  it  unless  he  can 
show  that  the  security  is  inadequate. 
Coe  V.  Kno.x,  etc.  Bank,  10  Ohio  St. 
412  (1859).  In  New  Hampshire,  as 
between  the  company  and  its  credi- 
tors, execution  may  be  levied  on  its 
rolling-stock.  Boston,  etc.  R.  R.  v. 
Gilmore,  37  N.  H.  410  (1858).  Roll- 
ing-stock may  be  sold  on  execution. 
Hoyle  V.  Plattsburgh,  etc.  R.  R.,  54 
N.  Y.  314  (1873).  Rolling-stock  is 
subject  to  execution.  4  Wait's  Pr.  34. 
A  rolling-stock  contract,  which  is 
practically  a  conditional  sale,  but  in 
form  a  lease,  must  be  recorded  under 
the  Illinois  chattel-mortgage  act.  A 
judgment  creditor  of  the  railroad  may 
sell  the  rolling-stock  on  execution  if 
the  contract  is  not  recorded.  Hervey 
V.  Rhode  Island  Loco.  Works,  93  U.  S. 
664  (1876). 

3  Davis  V.  Cleveland,  etc.  R.  R.,  146 
Fed.  Rep.  403  (1906). 

*  Lake  Shore,  etc.  Ry.  v.  Grand  Rap- 
ids, 102  Mich.  374  (1894). 


3590 


STEAM   RAILROADS. 


[§  900. 


§  900.  Regulation  of  railroads  in  various  respects  by  the  legisla- 
ture. —  A  legislature  may  compel  railroad  companies  to  construct 
bridges,  build  fences,  improve  crossings,  erect  danger  signals,  regulate 
speed,  and  comply  with  many  other  police  regulations  for  the  con- 
venience or  safety  of  the  public.  This  police  power  of  the  legislature 
is  very  great,  and  extends  to  all  classes  of  corporations.^ 


1  The  court  in  Pearsall  ;;.  Great 
Northern  Ry.,  161  U.  S.  646,  666 
(1896),  in  speaking  of  the  police 
power,  said:  "So  important  is  this 
power,  and  so  necessary  to  the  public 
safety  and  health,  that  it  cannot  be 
bargained  away  by  the  legislature, 
and  hence  it  has  been  held  that  char- 
ters for  purposes  inconsistent  with 
a  due  regard  for  the  public  health 
or  public  morals  may  be  abrogated 
in  the  interests  of  a  more  enlightened 
public  opinion."  Kansas  Pac.  Ry.  r. 
Mower,  16  Kan.  573  (1876),  requiring 
fences.  To  same  effect,  Nelson  v.  Ver- 
mont, etc.  R.  R.,  26  Vt.  717  (1854) ; 
Gorman  v.  Pacific  R.  R.,  26  Mo.  441 
(1858).  An  order  of  the  state  railroad 
commission  of  Washington  that  a  cer- 
tain railroad  should  make  eight  track 
connections,  was  set  aside  in  Oregon 
R.  R.  etc.  V.  Fairehild,  224  U.  S.  510 
(1912),  rev'g  52  Wash.  17.  It  is 
constitutional  for  the  legislature  to 
require  coal  mining  companies  to 
weigh  coal  before  it  is  screened,  es- 
pecially where  the  legislature  has 
reserved  power  to  amend  charters. 
A  majority  of  the  court,  however, 
adopted  the  view  that  under  the 
reserved  right  to  amend  charters,  the 
legislature  must  do  so  on  terms  that 
are  just  to  the  stockholders.  Wood- 
son V.  State,  69  Ark.  521  (1900). 
Where  a  foreign  railroad  company 
has  extended  its  linos  into  a  state 
under  a  statute,  the  legislature  of 
the  latter  state  cannot  afterwards  re- 
quire it  to  become  a  domestic  corpo- 
ration. Such  a  statute  impairs  the 
obligation  of  the  contract.  Common- 
wealth V.  Mobile,  etc.  R.  R.,  64  S.  W. 
Rep.  451  (Ky.  1901).  The  city  coun- 
cil of  Kansas  City  may  regulate  the 
speed  in  that  city  of  trains  running 
from  that  city  into  Kansas,  even 
though  a  federal  receiver  is  in  charge 
of  the  railroad.     Erb  r.  Morasch,  177 


U.  S.  584  (1900).  A  belt  line  rail- 
road is  subject  to  the  interstate  com- 
merce act  of  Congress.  Interstate, 
etc.  Co.  V.  Indianapolis,  etc.  Ky.,  99 
Fed.  Rep.  472  (1900).  A  statute  mak- 
ing railroads  liable  for  twenty-five  per 
cent,  per  annum  interest  in  addition 
to  the  value  of  goods  lost  in  shipment 
is  unconstitutional  where  it  does  not 
apply  also  to  other  common  carriers. 
Seaboard,  etc.  Ry.  v.  Simon,  56  Fla. 
545  (1908).  A  statute  relative  to  a 
combination  of  parallel  competing 
railroads  may  not  apply  to  past  con- 
solidations, purchases  or  liens.  St. 
Louis,  etc.  R.  R.  v.  Cross,  171  Fed. 
Rep.  480  (1909).  A  state  may  main- 
tain a  suit  to  compel  a  receiver  of  a 
street  railway  to  remove  the  street 
railway  tracks  from  the  streets  on 
account  of  the  tracks  having  become 
a  public  nuisance  by  not  being  prop- 
erly maintained,  and  the  railroad  com- 
pany itself  is  not  a  necessary  party 
defendant.  City  of  New  York  v. 
Montague,  145  N.  Y.  App.  Div.  172 
(1911).  A  turnpike  charter  cannot  be 
amended  by  prohibiting  the  company 
from  charging  tolls  on  bicycles. 
Rochester,  etc.  Co.  v.  Phineas  C.  Joel, 
41  N.  Y.  App.  Div.  43  (1899).  The 
legislature  may  compel  a  railroad  to 
ring  a  bell  or  blow  a  whistle  before 
reaching  cross-roads.  Galena,  etc. 
R.  R.  ('.  Loomis,  13  111.  548  (1852). 
May  require  cattle-guards.  Thorpe 
V.  Rutland,  etc.  R.  R.,  27  Vt.  140 
(1854).  Under  its  reserved  power 
the  legislature  may  require  street 
railways  to  pave.  Sioux  Citv  St.  Rv. 
r.  Sioux  City,  78  Iowa,  742  (1888). 
The  legislature  maj'  require  erection 
of  sign-boards  at  crossings,  and  may 
impose  fines  for  non-conformity.  It 
may  regulate  speed  through  munici- 
palities. Mobile,  etc.  R.  R.  v.  State, 
51  Miss.  137  (1875).  So  as  to  the 
regulation  of  speed.     When  the  statute 
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Where  in  a  charter  granted  by  congress  to  a  railroad  corporation 
for  a  bridge,  the  right  is  retained  to  congress  to  alter,  amend  or  re- 


prescribes  a  rate  of  speed  the  munici- 
pality cannot  change  it.  Horn  v. 
Chicago,  etc.  Ry.,  38  Wis.  463  (1875). 
It  may  compel  a  railroad  to  deliver 
grain  at  any  elevator  along  the  road 
specified  by  the  shipper.  Hoyt  v. 
Chicago,  etc.  R.  R.,  93  111.  601  (1879). 
It  cannot  compel  railroads  crossing 
each  other  to  have  trains  due  at  the 
same  hour  wait  for  each  other  twenty 
minutes.  State  v.  Noyes,  47  Me.  189 
(18.59).  May  authorize  railroad  com- 
missioners to  compel  railroads  to  make 
a  station  and  erect  depots  at  such 
places  as  the  commissioners  deem 
proper.  Railroad  Com'rs  v.  Port- 
land, etc.  R.  R.,  63  Me.  277  (1874). 
May  inflict  severe  penalties  on  a  rail- 
road for  charging  rates  in  excess  of  its 
charter  rate.  Camden,  etc.  R.  R.  v. 
Briggs,  22  N.  J.  L.  623  (1850).  May 
prohibit  railroads  crossing  a  city 
street  unless  the  city  authorities  con- 
sent, and  may  prescribe  the  character 
of  the  crossing.  Veazie  v.  Mayo,  45 
Me.  560  (1858).  May  make  a  rail- 
road liable  for  the  pay  of  day-laborers, 
whetljer  employed  by  the  railroad  or 
by  contractors  or  subcontractors. 
Branin  v.  Connecticut,  etc.  R.  R.,  31 
Vt.  214  (1858);  Peters  v.  St.  Louis, 
etc.  R.  R.,  23  Mo.  107  (1856).  May 
make  the  railroad  liable  for  damages 
by  fire  communicated  by  locomotives. 
Lyman  v.  Boston,  etc.  R.  R.,  58  Mass. 
288  (1849).  May  impose  penalties  on 
railroads  for  violation  of  charter  duties. 
Mobile,  etc.  Ry.  v.  Steiner,  61  Ala.  559 
(1878).  May  make  the  company 
liable  for  fires  caused  by  its  engines. 
Rodemacher  v.  Milwaukee,  etc.  R.  R., 
41  Iowa,  301  (1875).  May  regulate  a 
crossing  of  one  road  by  another. 
Pittsburg,  etc.  R.  R.  v.  Southwest, 
etc.  R.R.,  77  Pa.  St.  173  (1874).  May 
compel  a  road  to  put  in  and  maintain 
its  crossing  with  a  street.  Portland, 
etc.  R.  R.  V.  Deering,  78  Me.  61 
(1885).  May  require  a  change  of 
grade.  Fitchburg  R.  R.  v.  Grand,  etc. 
Co.,  86  Mass.  198  (1862).  May  order 
roads  to  unite  in  a  union  depot. 
Worcester  v.  Norwich,  etc.  R.  R.,  109 
Mass.  103    (1871).     May  delegate    to 


commissioners  the  power  to  deter- 
mine mutual  rights  and  duties  at 
railroad  crossings.  Portland,  etc. 
R.  R.  V.  Grand,  etc.  R.  R.,  46  Me.  69 
(1858).  May  regulate  railroad  cross- 
ings and  provide  for  the  safety  of  the 
public.  Lake  Shore  Ry.  v.  Cincinnati, 
etc.  Ry.,  30  Ohio  St.  604  (1876).  May 
compel  railroad  engineers  to  be  ex- 
amined for  color  blindness.  Nash- 
ville, etc.  Rv.  V.  State,  83  Ala.  71 
(1888) ;  Smith  v.  Alabama,  124  U.  S. 
465  (1888);  McDonald  v.  State,  81 
Ala.  279  (1887).  May  prescribe  a 
penalty  if  a  railroad  charges  more 
than  a  bill  of  lading  calls  for.  Little 
Rock,  etc.  Ry.  v.  Hanniford,  49  Ark. 
291  (1887).  May  empower  railroad 
commissioners  to  direct  railroads  to 
establish  new  stations,  and  to  apply 
to  the  courts  for  the  enforcement  of 
such  directions.  Railroad  Com'rs  v. 
Portland,  etc.  R.  R.,  63  Me.  269 
(1874).  May  regulate  the  transfer  of 
goods  and  freight  from  one  road  to 
another  within  its  own  limits.  Coun- 
cil Bluffs  V.  Kansas  City,  etc.  R.  R., 
45  Iowa,  338  (1876).  A  statute  re- 
quiring corporations  to  pay  their  em- 
ployees weekly  is  unconstitutional, 
Braceville  Coal  Co.  v.  People,  147  111. 
66  (1893),  unless  the  power  to  amend 
the  charter  has  been  reserved.  State 
V.  Brown,  etc.  Mfg.  Co.,  18  R.  I.  16 
(1892).  A  statute  requiring  corpora- 
tions to  pay  their  employees  once  a 
month  and  giving  the  latter  a  lien 
prior  to  all  liens,  excepting  recorded 
mortgages,  is  unconstitutional  as  be- 
ing a  grant  of  special  privileges  and 
as  denying  the  corporation  the  equal 
protection  of  the  laws,  and  as  depriv- 
ing them  of  their  property,  without 
due  process  of  law,  in  that  such  stat- 
ute interferes  with  the  freedom  to 
make  contracts.  Johnson  v.  Goodj^ear, 
etc.  Co.,  59  Pac.  Rep.  304  (Cal.  1899). 
To  same  effect.  State  v.  Haun,  61 
Kan.  146  (1899),  rev'g  s.  c,  7  Kan. 
App.  509  (1898).  The  legislature  may 
require  corporations  to  pay  their  em- 
ployees at  least  once  a  month,  and 
may  give  them  a  lien  for  their  pay 
on   the   property   of   the   corporation. 
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peal,  and  thereafter  another  act  of  congress  provides  that  such  bridge 
shall  be  open  for  the  use  of  other  railroads  on  a  reasonable  compen- 


Skinner  v.  Garnett,  etc.  Co.,  96  Fed. 
Rep.  735  (1899).  The  legislature  may 
require  railroad  companies  to  pay 
their  employees  on  the  day  of  their 
discharge.  Leep  v.  St.  Louis,  etc. 
Ry.,  58  Ark.  407  (1894).  A  statute 
may  require  a  local  corporation  to  pay 
discharged  employees,  on  the  day  of 
discharge,  the  wages  then  earned.  St. 
Louis,  etc.  Ry.  v.  Paul,  64  Ark.  83 
(1897).  See  note  9,  p.  3597.  A 
statute  may  require  a  railroad  to 
maintain  electric  lights  where  it 
crosses  the  street.  Pittsburg,  etc. 
Ry.  V.  Hartford  City,  170  Ind.  674 
(1907).  Where  a  charter  authorizes 
a  railroad  to  build  a  bridge  obstruct- 
ing commerce,  the  river  being  entirely 
in  one  state,  a  subsequent  statute  mak- 
ing the  railroad  liable  for  damages  to 
those  thereby  cut  off  from  navigation 
was  held  unconstitutional.  Bailey  v. 
Philadelphia,  etc.  R.  R.,  4  Harr.  (Del.) 
389  (1846).  But  the  legislature  may  re- 
quire a  railroad  to  construct  a  speci- 
fied bridge  so  as  to  cross  another  rail- 
road in  a  certain  wav.  People  v.  Bos- 
ton, etc.  R.  R.,  70  N.  Y.  569  (1877). 
A  state  cannot  prohibit  an  interstate 
railroad  from  delivering  intoxicating 
liquor  to  a  resident.  Bowman  v.  Chi- 
cago, etc.  Ry.,  125  U.  S.  465  (1888). 
It  may  prohibit  the  manufacture  and 
sale  of  liquor,  and  thereby  affect  a 
corporation  previously  incorporated 
to  manufacture  the  same,  though 
there  was  no  reserved  right  of  re- 
peal. Commonwealth  v.  Intoxicating 
Liquors,  115  Mass.  153  (1874).  May 
limit  hours  of  work  of  women  and 
children,  even  as  against  corporations. 
Commonwealth  v.  Hamilton  Mfg.  Co., 
120  Mass.  383  (1876).  But  cannot 
prohibit  a  cemetery  corporation  from 
using  its  grounds  already  purchased 
for  burial  purposes.  Lake  View  v. 
Rose  Hill  Cem.  Co.,  70  111.  191  (1873). 
May  repeal  a  clause  in  a  college  char- 
ter prohibiting  the  sale  of  liquor 
within  one  mile.  Dingman  r.  People, 
51  111.  277  (1869).  A  municipality 
may  prohibit  a  company  selling  milk 
unless  a  license  is  obtained  from  the 
city.     People  v.  MulhoUand,  82  N.  Y. 


324  ■  (1880).  A  state  may  prohibit 
banks  from  transferring,  by  indorse- 
ment or  otherwise,  notes,  bills  of  ex- 
change, etc.  Payne  v.  Baldwin,  11 
Miss.  661  (1844).  'May  impose  penal- 
ties on  banks  for  refusing  payment 
of  its  bank-bills.  Brown  v.  Penobscot 
Bank,  8  Mass.  445  (1S12).  May  re- 
quire a  bank  to  redeem  its  notes  in 
gold,  though  the  charter  did  not  so 
require.  Commercial  Bank  v.  State, 
14  Miss.  599  (1846).  But  cannot  pro- 
vide that  a  bank  presenting  notes 
(money)  issued  by  another  bank  for 
payment  can  be  paid  in  notes  of  for- 
mer bank.  Bank  of  State  v.  Bank 
of  Cape  Fear,  13  Ired.  L.  (X.  C.)  75 
(1851).  A  charter  exemption  of  rail- 
road employees  from  doing  road  work 
is  bej^ond  the  reach  of  the  legislature. 
Zimmer  v.  State,  30  Ark.  680  (1875). 
The  legislature  cannot  arbitrarily 
name  and  appoint  trustees  of  an  edu- 
cational corporation,  the  charter  pro- 
viding that  vacancies  shall  be  filled 
bv  the  remaining  trustees.  Sheriff  v. 
Lowndes,  16  Md.  357  (1860).  It  can- 
not give  to  the  city  of  Louisville  the 
power  to  elect  the  trustees  of  the 
University  of  Louisville,  an  educa- 
tional corporation.  Louisville  v.  Uni- 
versity of  Louisville,  15  B.  IVIon. 
(Ky.)  642  (1855).  It  cannot  vest 
the  government  of  an  incorporated 
academy  in  a  new  board  of  trustees. 
Norris  v.  Abingdon  Academy,  7  Gill 
&  J.  (Md.)  7  (1834).  May  extend  the 
statute  of  limitations  as  to  suits  for 
compensation  for  land  taken  by  a  rail- 
road. It  may  change  "the  mode,  the 
time  when,  and  the  courts  where  they 
should  be  enforced";  i.e.  rights  and 
liabilities  of  corporations.  Gowen  v. 
Penobscot  R.  R.,  44  Me.  140  (1857). 
May  order  wires  under  ground.  West- 
ern'Union  Tel.  Co.  V.  New  York,  38 
Fed.  Rep.  .552  (1889).  See  also  §  942, 
infra.  The  legislature  may  require 
railroads  to  fence  in  their  right  of 
wav.  Buffalo,  etc.  Co.  v.  Delaware, 
etc.  R.  R.,  130  N.  Y.  152  (1891).  Un- 
der its  reserved  power  the  legislature 
may  compel  a  railroad  to  construct 
a  bridge   over   its   tracks.     Montclair 
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sation,  and  thereafter  a  mortgage  given  by  the  corporation  is  fore- 
closed, the  purchaser  takes  the  bridge,  subject  to  the  obhgation  to  allow 
other  railroads  to  use  the  bridge,  even  though  the  mortgage  was  exe- 
cuted before  the  second  statute  was  enacted.^  The  legislature  cannot 
require  a  railroad  to  put  in  switches  at  its  own  expense  to  elevators 
erected  witliin  a  certain  distance.^  An  act  of  Congress  that  interstate 
railroads  shall  not  transport  products  in  which  it  has  an  interest,  direct 
or  indirect,  does  not  apply  to  articles  owned  by  mining  or  coal  or  other 
companies  in  which  the  railroad  is  a  stockholder.^  A  state  statute 
prohibiting  telegraph  companies  from  limiting  their  liability  is  con- 
stitutional.^ A  statute  may  require  three  brakemen  on  all  trains  hav- 
ing more  than  twenty-five  cars.""  A  state  cannot  prohibit  oil  and  gas 
being  transported  into  another  state.  Neither  can  a  state  prohibit 
a  foreign  corporation  from  building  a  pipe  line  across  highways  and 
transporting  gas  or  oil  to  points  outside  the  state,  where  it  allows  a 
domestic  corporation  to  build  such  pipe  lines  for  transportation  between 
points  in  the  state. ^    The  legislature  may  limit  the  number  of  hours 


V.  New  York,  etc.  Ry.,  45  N.  J.  Eq. 
436  (1889).  The  legislature  may  or- 
der railroads  to  have  gates  at  cross- 
ings. People  V.  Long  Island  R.  R., 
134  N.  Y.  506  (1892).  A  state  may 
make  railroad  corporations  liable  in 
all  eases  for  property  injured  by  fire 
from  locomotives.  McCandless  v. 
Richmond,  etc.  R.  R.,  38  S.  C.  103 
(1892).  Where  a  city  has  passed  an 
ordinance  requiring  a  telephone  com- 
pany to  change  its  line  of  poles  from 
one  street  to  another,  the  company 
may  file  a  bill  in  equity  in  the  fed- 
eral court  to  enjoin  such  change  on 
the  ground  that  it  violates  the  con- 
tract between  the  company  and  the 
city  under  which  the  pole  line  was 
originally  Viuilt,  but  the  court  will 
refuse  to  gi-ant  such  relief  if  the  re- 
moval as  ordered  is  reasonable.  Mich- 
igan Tel.  Co.  V.  City  of  Charlotte, 
93  Fed.  Rep.  11  (1899). 

1  The  court  came  to  this  conclusion 
without  stopping  to  inquire  whether 
the  foreclosure  and  sale  "was  any- 
thing more  than  a  reorganization  under 
the    form    of    a    judicial    proceeding," 


nor  whether,  if  it  were  a  bona  fide 
sale  to  an  independent  third  party, 
the  sale  took  the  property  out  of 
the  jurisdiction  of  congress.  Union 
Pacific  Co.  V.  Mason  City  Co.,  199 
U.  S.  160  (1905). 

2  Missouri,  etc.  Ry.  v.  Nebraska, 
217  U.  S.  196  (1910). 

^  United  States  v.  Delaware,  etc. 
Co.,  213  U.  S.  366  (1909)  construing 
the  act  of  congress  which  prohibits  an 
interstate  railroad  company  from  trans- 
porting articles  which  it  owns  unless 
intended  for  its  own  use.  In  the  case 
United  States  v.  Lehigh  Valley  R.  R., 
220  U.  S.  257,  274  (1911),  the  court 
held  that  while  the  act  of  congress 
prohibiting  a  railroad  from  dealing 
in  commodities  to  carriers,  did  not 
prevent  it  owning  stock  in  a  corpora- 
tion that  dealt  in  such  commodities, 
yet  where  the  railroad  owned  the  entire 
capital  stock  of  such  company,  "the 
use  of  such  stock  ownership  in  sub- 
stance for  the  purpose  of  destroying 
the  entity  of  a  producing,  etc.,  cor- 
poration and  of  commingling  its  affairs 
in  administration  with    the    affairs  of 


*  Western  Union,  etc.  Co.  v.  Com- 
mercial MiUing  Co.,  218  U.  S.  406 
(1910). 


^  Chicago,  etc.  Rv.  v.  Arkansas,  219 
U.  S.  453  (1911). 

"  West,  Atty.-Genl.  v.  Kansas,  etc. 
Gas  Co.,  221  U.  S.  229  (1911). 
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which  railroad  employees  engaged  in  interstate  commerce  shall  work.^ 
A  statute  requiring  an  employer  to  assume  a  risk  which  his  employee 
necessarily  incurs  and  which  may  exist  notwithstanding  the  greatest 
care  by  the  employer,  is  unconstitutional  under  the  state  constitution 
and  the  federal  constitution,  depriving  the  corporation  of  its  property 
without  due  process  of  law,  inasmuch  as  the  employer  may  have  omitted 
no  legal  duty  and  committed  no  wrong."  A  state  may  abolish  the  de- 
fense of  negligence  of  a  fellow  servant  as  to  railroad  employees  engaged 
in  a  hazardous  part  of  the  business,  but  it  may  be  a  question  as  to  whether 
it  can  abolish  that  defense  as  to  all  railroad  employees  without  includ- 
ing employees  of  other  concerns.^  A  statute  is  unconstitutional  which 
orders  the  railroad  to  allow  a  third  person  to  build  an  elevator  on  the 
railroad's  property,  even  though  such  railroad  has  voluntarily  authorized 
other  persons  to  build  elevators  on  such  property."*  The  legislature 
may  require  corporations  to  redeem  in  cash  any  store  orders  issued  by 
it.^  A  state  may  enact  a  statute  that  there  shall  be  official  inspectors 
of  mines  and  that  their  fees  shall  be  paid  by  the  owners  of  the  mines, 
and  that  the  mines  shall  be  inspected  as  often  as  the  inspectors  deem 
proper.^  A  state  may  prescribe  that  a  railroad  shall  not  charge  more 
for  a  short  haul  than  for  a  long  haul  within  the  boundaries  of  the  state. ^ 
A  statute  prescribing  that  the  charter  of  a  railroad  company  shall  be 
forfeited  if  it  allows  a  competing  road  to  use  its  tracks,  unless  the  freight 
rates  on  coal  from  points  in  certain  other  states  shall  be  as  low  as  on 
the  competing  railroad,  is  illegal,  as  an  attempt  to  regulate  interstate 
commerce.^  A  local  ferry  is  different  from  a  railroad  ferry  which 
transfers  cars,  and  hence  a  statutory  penalty  for  operating  a  ferry 
without  a  license  does  not  apply  to  such  a  railroad  ferry  between  two 
states,  where  such  license  is  not  merely  for  the  protection  of  life  and 
property,  but  requires  the  company  to  do  a  general  ferry  business 
and  to  discriminate  in  favor  of  residents  and  operate  in  a  certain 

the  railroad  compam^  so  as  to  make  emergencies.      People    v.   Erie    R.  R., 

the   two    corporations    virtually  one,  198  N.  Y.  369  (1910). 

brings      the     i-ailroad      company     so  -  Ives    v.    South   Buffalo    Ry.,    201 

voluntarily    acting    as    to    such    pro-  N.  Y.  271  (1911). 

dueing,    etc.,    corporation   within   the  ^  Chicago,     etc.     Ry.     v.     Hackett, 

prohibitions  of  the  commodities  clause."  228  U.  S.  559  (1913). 

1  Baltimore,  etc.  R.  R.  v.  Int.  Com.  *  Missouri    Pac.    Ry.   v.  Nebraska, 

Com.,    221     U.     S.    612     (1911).     A  164  U.  S.  403  (1896). 

state  has  no  power  to  require  interstate  '"  Knoxville,   etc.   Co.    v.    Harbison, 

railroads  to  employ  its  telegraph  oper-  183  U.  S.  13  (1901). 

ators  not  more  than  eight  consecutive  "  St.   Louis,   etc.  Co.  v.  lUinois,  185 

hours  in  a  day.     State  v.  Chicago,  etc.  U.  S.  203  (1902). 

Ry.,  136  Wis.  707  (1908).    A  state  may  ^  Louisville,  etc.  R.  R.  v.  Kentucky, 

prescribe    that    a    telephone    operator  183  U.  S.  503  (1902). 

in  a  block  signal  tower  on  a  railroad  *  State   v.   Cumberland,  etc.  R.  R., 

shall  not  be  on  duty  more  than  eight  105  Md.  478  (1907). 
hours  in  a  day  except  in  extraordinary 
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way.^  A  statute  may  provide  that  a  railroad  running  through  the  state 
shall  stop  at  least  three  trains  daily,  except  Sundays,  at  cities  contain- 
ing over  three  thousand  population.-  But  a  statute  of  a  state  cannot 
compel  a  railroad  to  stop  all  its  trains  at  county  seats,  where  it  is  shown 
that  this  is  unnecessary  for  the  reasonable  accommodation  of  the  pub- 
lic,^ A  state  statute  cannot  compel  a  railroad  to  run  its  fast  trains 
through  the  center  of  a  city  and  make  a  stop  there,  instead  of  using  a 
cut-off  to  avoid  the  main  line  through  the  city.^  "  It  must  be  remem- 
bered that  railroads  are  the  private  property  of  their  owners ;  that 
while  from  the  public  character  of  the  work  in  which  they  are  engaged 
the  public  has  the  power  to  prescribe  rules  for  securing  faithful  and 
efficient  service  and  equality  between  shippers  and  communities,  yet 
in  no  proper  sense  is  the  public  a  general  manager."  ^  A  statute  re- 
quiring railroads  to  sell  mileage  books  is  constitutional  as  to  railroad 
corporations  thereafter  formed.^  A  contrary  rule  prevails,  however,  as 
to  railroad  corporations  in  existence  at  the  time  of  the  passage  of  such 
a  statute.^  A  suit  in  equity  lies  in  the  federal  court  to  enjoin  the  collec- 
tion of  taxes  on  stock  held  by  one  corporation  in  another  on  the  ground 
that  it  deprives  the  stockliolder  of  the  equal  protection  of  the  law,  where 
the  statutes  of  the  state  forbid  such  tax.^  The  legislature  may  compel 
railroads  to  remove  grade  crossings  and  bear  the  entire  expense.  State 
railroad  commissioners  may  be  given  power  to  apply  such  a  statute.® 
The  legislature  cannot  compel  a  railroad  to  accept  the  tickets  of  an- 


^  St.  Clair  Coimtv  v.  Interstate,  etc. 
Co.,  192  U.  S.  454  a904).  New  York- 
Central,  etc.  R.  R.  V.  Hudson  Countv, 
227  U.  S.  249  (1912). 

'  Lake  Shore,  etc.  Ry.  r.  Ohio,  173 
U.  S.  285  (1899).  The  legislature  may 
compel  a  railroad  to  stop  its  trains 
at  county  seats.  Cleveland,  etc.  Rv. 
V.  People,  175  111.  359  (1898).  The 
legislature  may  require  trains  to  stop 
at  stations.  Pennsylvania  Co.  v. 
Wentz,  37  Ohio  St.  333  (1881).  May 
require  all  regular  passenger  trains 
to  stop  at  county  seats  for  passengers. 
Chicago,  etc.  R.  R.  v.  People,  105  111. 
657  (1883).  To  same  effect,  and  re- 
quiring them  to  stop  at  a  particular 
station.  State  v.  New  Haven,  etc.  Co.. 
43  Conn.  351  (1876).  A  raih-oad  may 
be  required  to  run  at  least  one  passenger 
train  a  day,  including  Sundaj^s,  stop- 
ping at  all  stations.  State  v.  Chicago, 
etc.  R.  R.,  239  Mo.  196  (1912). 

^  Cleveland,  etc.  Ry.  v.  lUinois,  177 
U.  S.  514  (1900).     A  state  cannot  com- 


pel interstate  trains  to  stop  at  sta- 
tions in  the  state  if  such  stations 
already  have  sufficient  facilities.  At- 
lantic Coast  Line  v.  Wharton,  207 
U.  S.  328  (1907).  A  state  statute 
cannot  require  interstate  trains  to 
stop  at  points  where  there  is  already 
sufficient  train  accommodation. 
Herndon  v.  Chicago,  etc.  Rv.,  218  U.  S. 
135  (1910). 

'  Illinois  Cent.  R.  R.  v.  Illinois,  163 
U.  S.  142  (1896). 

^  Interstate  Com.  Com.  v.  Chicago 
G.  W.  Ry.,  209  U.  S.  108,  118  (1908). 

6  PurdV  V.  Erie  R.  R.,  162  N.  Y.  42 
(1900). 

^  Beardsley  v.  N.  Y.  etc.  R.  R.,  162 
N.  Y.  230  (1900),  following  Lake 
Shore,  etc.  R.  R.  v.  Smith,  173  U.  S. 
684  (1899). 

8  Louisville  T.  Co.  v.  Stone,  107  Fed. 
Rep.  305  (1901).  See  also  §902, 
infra. 

5  New  York,  etc.  R.  R.  v.  Bristol, 
151  U.  S.  556  (1894). 
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other  railroad  in  payment  of  fares. ^  A  statute  requiring  corporations 
to  pay  their  employees  once  a  month,  and  giving  the  latter  a  lien  prior 
to  all  liens  excepting  recorded  mortgages,  is  unconstitutional  as  being 
a  grant  of  special  privileges  and  as  denying  the  corporation  the  equal 
protection  of  the  laws,  and  as  depriving  them  of  their  property  with- 
out due  process  of  law,  in  that  such  statute  interferes  with  the  freedom 
to  make  contracts.^  But  a  statute  requiring  corporations  to  pay  their 
employees  as  often  as  semi-monthly,  is  constitutional.^  Congress 
has  no  power  to  make  it  a  criminal  offense  for  a  carrier  engaged  in  in- 
terstate commerce  to  discharge  an  employee  because  he  is  a  member 
of  a  labor  organization.'*  A  statute  requiring  express  companies  who 
receive  money  to  keep-  it  overnight  before  forwarding  it  is  unconsti- 
tutional.^ A  street  railway  company  incorporated  at  a  time  when  the 
statute  required  street  railways  to  transport  children  attending  public 
schools  at  half  price  cannot  attack  the  constitutionality  thereof.^  The 
state  may  compel  a  railroad  to  go  over  a  street  by  a  bridge  built  at  the 
railroad's  expense.^  A  city  may  prohibit  an  omnibus  line  from  putting 
advertisements  on  the  outside  of  its  buses. ^  It  is  still  a  question  as  to 
whether  the  legislature  may  require  corporations  to  pay  its  employees 
at  stated  times. ^  A  legislature  may  enact  a  law  that  railroad  corpora- 
tions shall  be  liable  for  injuries  to  employees  by  the  negligence  of  co- 
employees.^'' 

Where  the  penalties  are  so  great  as  to  prevent  the  company  from  re- 
sorting to  the  courts  to  test  the  validity  of  a  statute,  owing  to  the  danger 
of  the  corporate  property  being  confiscated  by  penalties,  and  the  officers 

1  Attorney-General  v.  Boston,  etc.  Long,  169  Ind.  316  (1907).  Under 
R.  R.,  160  Mass.  62  (1893).  its  reserved  power  the  legislature  may 

2  See  §  497,  supra.  compel  railroads  to  pay  their  employ- 
'  State  V.  Missouri  Pac.  R.  R.,  242    ees  in  cash  semi-monthly.     New  York 

Mo.  339  (1912).  Central,    etc.    R.  R.    v.  Williams,   199 

^  Adair  v.  United  States,  208  U.  S.  N.  Y.  108  (1910).     A  state  may  require 

161  (1908).  corporations   to   pay   their    employees 

*  Piatt  V.  Lecocq,  158  Fed.  Rep.  723  semi-monthly  and  any  contract  to  the 

(1907).  contrary  is  void,  but  on  request  from 

^  Interstate   Ry.   Co.   v.  Massachu-  the  employee  the  corporation  may  pay 

setts,  207  U.  S.  79  (1907).  at    longer    intervals.     Arkansas,    etc. 

7  People  r.  Union  Pac.  etc.  Ry.,  20  Co.  v.  State,  94  Ark.  27  (1910).  See 
Colo.  186  (1894).  also  cases  on  pp.  3592-3,  supra. 

8  Fifth  Ave.  Coach  Co.  v.  New  York,  !«  Missouri  Ry.  v.  Mackey,  127  U.  S. 
221U.S.  467  (1911).  205    (1888);     Pittsburg,    etc.    Ry.    i-. 

^  The  legislature  may  require  cor-  Montgomery,      152      Ind.    1      (1898). 

porations   to  pay  its  employees  each  Under  the  reserved  right  to  amend  or 

week  in  cash.     La\\Tence   v.   Rutland  repeal    charters,    the    legislature    may 

R.     Co.,     80    Vt.     370     (1907).     The  pro^^de   that   it   is   no   defense   to   an 

statute  requiring  corporations  to  pay  action  for  negligence  that  the  injury 

their  employees  at  least  once  a  month  was     caused     by     the     negUgence     of 

is  in   violation  of   the   United   States  a    co-employee,     Lewis    v.    Northern 

constitution.      Toledo,    etc.    R.  R.    v.  Pac.  Ry.,  36  Mont.  207  (1907). 
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being  in  prison  long  periods  of  time,  the  statute  is  void  for  that  reason 
alone. ^  A  statute  may  prescribe  that  a  public  service  corporation  shall 
pay  a  reasonable  penalty  for  not  adjusting  a  claim  within  a  certain  rea- 
sonable time.-  This  class  of  cases  is  based  on  the  police  power  of  the 
state,  and  is  to  be  clearly  separated  from  cases  where  the  legislature 
amends  a  charter  at  the  request  of  a  majority  of  the  stockholders  in 
order  to  enlarge,  diminish,  or  change  the  charter  itself.^ 

Where  congress  has  assumed  jurisdiction  over  any  phase  of  inter- 
state commerce,  all  state  statutes  and  decisions  conflicting  therewith 
become  inoperative  at  once."^ 

Under  certain  circumstances  the  power  and  discretion  of  the  legisla- 

the  preceding  decision,  and  involved 
practically  the  same  question. 

Robinson  u.  Baltimore  &  Ohio  R.  R., 
222  U.  S.  506  (1912) ;  aff'd,  64  W.  Va. 
406.  The  court  here  held  that  a 
shipper  could  not  maintain  a  suit  in 
the  courts  for  damages  for  discrimina- 
tion in  railroad  rates  on  poles  where 
he  had  not  first  presented  the  matter 
to  the  interstate  commerce  commission. 

Mondou  V.  New  Yort,  New  Haven 
&  Hartford  R.  R.  Co.,  223  U.  S.  1 
(1912),  rev'g  82  Conn.  373.  Here  the 
court  held  that  the  employers'  lia- 
bihty  act  of  Congress  of  April  22,  1908 
(35  Stat,  at  Large  65,  c.  149  as 
amended  April  5,  1910,  36  Stat,  at 
Large,  291,  c.  143),  superseded  all 
state  regulations  on  the  subject ;  also 
all  common-law  rules  as  laid  down  by 
state  courts  on  that  subject. 

Chicago,  Rock  Island  &  Pacific 
Ry.  V.  Hardwdck  Farmers'  Elevator 
Co.,  226  U.  S.  426  (1913),  rev'g  110 
]Minn.  25.  Here  the  court  held  that 
the  Hepburn  act  of  June  29,  1906 
(34  U.  S.  Stat.  584,  c.  3591),  requiring 
carriers  to  provide  and  furnish  trans- 
portation upon  reasonable  request 
therefor,  put  an  end  to  a  state  statute 
imposing  a  penalty  for  failure  of  a 
railroad  company  to  furnish  cars 
within  specified  times. 

Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491  (1913),  rev'g  Ky.  Circuit 
Court.  Here  the  court  held  that  a 
common  carrier  cannot  exempt  itself 
from  its  own  negligence,  but  may  by 
a  fair,  reasonable  and  just  agreement 
wth  a  shipper  hmit  its  liabilitj',  unless 
it  receives  compensation  commensurate 
with   the   risk   involved    bj^   charging 


^  Ex  parte  Young,  109  U.  S.  123 
(1908). 

2  Morris,  etc.  Co.  v.  Southern  Ex- 
press Co.,  146  N.  C.  167  (1907). 

3  See  ch.  XXVIII,  supra. 

^  Northern  Pac.  Ry.  v.  State  of 
Washington,  222  U.  S.  370  (1912), 
rev'g  53  Wash.  673.  Here  the  court 
held  as  to  the  enactment  by  congress 
of  the  Hours  of  Service  Law  of  March 
4,  1907  (34  Stat,  at  Large,  1415, 
e.  2939),  relative  to  the  hours  of  labor 
for  employees  of  interstate  carriers, 
that  even  though  it  did  not  go  into 
effect  for  a  year,  yet  upon  its  enact- 
ment various  state  laws  on  the  sub- 
ject became  inoperative  at  once. 

Southern  Ry.  Co.  v.  Reid,  222  U.  S. 
424  (1912),  rev'g  153  N.  C.  490. 
Here  the  court  held  that  the  Hepburn 
act  of  July  29,  1906  (34  Stat,  at 
Large,  584,  c.  3591),  rendered  void  a 
North  Carolina  statute  requiring  rail- 
roads to  receive  freight  whenever 
tendered  at  a  regular  station  or  on  a 
side  track  or  in  any  warehouse  con- 
nected with  the  railroad,  and  to  for- 
ward the  same  by  route  designated 
by  the  shipper  with  penalties  for 
violation.  The  railroad  had  declined 
to  accept  certain  freight  and  issue  a 
bill  of  lading  to  a  point  on  another 
railroad  with  which  it  did  not  have  a 
through  or  joint  rate.  Suit  was 
brought  for  the  penalties,  but  the 
supreme  court  of  the  United  States 
held  that  thej^  had  been  superseded 
by  the  Hepburn  amendment  to  the 
interstate  commerce  act. 

Southern  Railway  Co.  v.  Reid  & 
Beam,  222  U.  S.  444  (1912),  rev'g 
153  N.  C.  753.     This  decision  followed 
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ture  may  be  delegated  to  a  state  commission.^  But  the  supreme 
court  of  ]Minnesota  has  held  that  it  is  an  unconstitutional  delega- 
tion of  authority  for  a  legislature  to  authorize  state  railroad 
commissioners    in    their    judgment   to   allow   an   increase   of    capital 


rates  proportionate  wath  the  value  of 
the  property  transported,  and  such 
limit  of  liability  based  upon  an 
agreed  value  is  legal.  The  answer 
relied  on  the  Carmaek  amendment  as 
the  only  regulation  applicable  to  an 
interstate  shipment  and  alleged  that 
the  limitation  of  value  declared  in  its 
bill  of  lading  was  valid  and  obligatory 
under  that  act.  The  court  held  that 
that  constituted  a  federal  question 
and  gave  jurisdiction  to  the  supreme 
court  of  the  United  States.  The 
court  held  that  it  was  legal  for  the 
state  to  regulate  the  subject  in  the 
absence  of  action  by  congress.  The 
court  pointed  out,  however,  that  the 
Carmaek  amendment  rendered  the 
initial  carrier  "Uable  to  the  lawful 
holder  thereof  for  anj'  loss,  damage  or 
injury  to  such  property  caused  by  it "  ; 
and  further  provided  that  no  contract 
should  exempt  the  common  carrier 
from  that  liability.  The  court  further 
pointed  out  that  formerly  there  were 
various  rules  in  the  different  states 
on  the  subject  of  the  liability  of  a 
common  carrier  under  these  circum- 
stances, but  that  the  Carmaek  amend- 
ment now  "supersedes  all  regulations 
and  policies  of  a  particular  state  upon 
the  same  subject."  Accordingly  the 
court  held  that  the  decision  of  the 
Kentucky  court  refusing  to  uphold  the 
terms  and  conditions  of  the  express 
company  was  erroneous  and  reversed  it. 

Chicago,  B.  &  Q.  Ry.  v.  Miller,  226 
U.  S.  513  (191.3),  rev'g  85  Neb.  458. 
Here  too,  the  supreme  court  held  that 
the  decision  of  the  supreme  court  of 
Nebraska  that  a  railroad  could  in  no- 
wise limit  its  liability,  was  erroneous. 

Yazoo  &  Mississippi  R.  R.  v.  Green- 
wood, etc.  Co.,  227  U.  S.  1  (1913). 
Here  the  court  held  that  the  act  of 
Congress  regulating  the  delivery  of 
cars  for  interstate  shipment  displaces 
a  state  statute  requiring  the  dehvery 
of  the  car  within  twenty-four  hours. 

Michigan  Central  R.  R.  v.  Vreeland, 
227  U.  S.  59  (1913).     The  court  here 


held  that  the  Uability  created  by  act  of 
Congress  for  the  death  of  an  employee 
of  a  railroad  engaged  in  interstate 
commerce  displaces  state  statutes  on 
that  subject. 

New  York  Central,  etc.  R.  R.  v. 
Hudson  County,  227  U.  S.  249  (1913), 
rev'g  76  N.  J.  L.  664.  The  court  here 
held  that  Congress  having  assumed 
jurisdiction  over  an  interstate  ferry, 
a  municipality  in  one  of  the  states 
cannot  regulate  the  ferry  charges. 

St.  Louis,  Iron  Mt.,  etc.  Rv.  v. 
Edwards,  227  U.  S.  265  (1913),  rev'g 
94  Ark.  394.  The  court  here  held 
that  a  state  penalty  for  delay  in  deliv- 
ery of  an  interstate  shipment  is  dis- 
placed by  the  interstate  commerce  act. 

Wells,  Fargo  &  Co.  v.  Neiman- 
Marcus  Co.,  227  U.  S.  469  (1913). 
Here  the  court  held  that  a  pro\'ision  in 
an  express  receipt  Umiting  liability 
in  case  of  loss  or  negligence  is  valid, 
as  to  interstate  shipments  under  the 
Carmaek  amendment,  if  another  rate 
is  offered  based  upon  valuation.  A 
person  accepting  such  receipt  is  bound 
thereby. 

Kansas  City,  etc.  Ry.  v.  Carl,  227 
U.  S.  639  (1913),  rev'g  91  Ark.  97. 
The  court  here  held  that  the  Carmaek 
amendment  brings  contracts  for  inter- 
state shipments  under  one  uniform 
rule  or  laAV  and  withdraws  them  from 
state  regulations,  and  hence  a  railroad 
shipment  where  the  value  is  declared  in 
order  to  get  the  lower  of  the  two  rates 
is  subject  to  the  condition  that  onlj' 
that  value  will  be  paid  in  case  of  loss. 

Missouri,  etc.  Ry.  v.  Harriman,  227 
U.  S.  657  (1913),  reversing  a  Texas 
court.  Here  it  was  held  that  a  con- 
dition that  the  suit  must  be  brought 
within  ninety  days  is  legal. 

1  Trustees,  etc.  v.  Saratoga  Gas,  etc. 
Co.,  191  N.  Y.  123  (1908).  For  an 
article  on  the  power  of  the  legislature 
to  delegate  authoritj^  to  administrative 
officers  by  Stephen  A.  Foster  of  the 
Chicago  bar,  see  Illinois  Law  Review, 
February,  1913,  p.  397. 
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stock  only  for  such  purposes  and  on  such  terms  as  they  may  deem 
advisable  or  in  their  discretion  to  refuse  to  allow  such  increase.^ 
The  legislature  may  delegate  to  an  administrative  body  the  execu- 
tion in  detail  of  the  legislative  power  of  regulation.^  A  public  service 
commission  may  be  authorized  by  statute  to  order  connecting  street 
railways  to  give  transfers  to  passengers  and  to  divide  the  five-cent  fare ; 
three  and  three  quarter  cents  to  one  company  and  one  and  one  quarter 
cents  to  the  other.^  A  state  railroad  commission  may  compel  a  rail- 
road to  run  a  regular  passenger  train  instead  of  a  mixed  passenger  and 
freight  train,  especially  where  the  legislature  has  reserved  the  right  to 
amend  the  charter.^  The  public  service  commission  law  of  New  York 
applicable  to  franchises  theretofore  granted  but  not  already  exercised 
is  constitutional.^  Even  though  a  statute  delegates  to  a  commission 
the  power  to  pass  upon  issues  of  stock  and  bonds  by  quasi-public  corpo- 
rations, before  such  stock  and  bonds  are  actually  issued,  yet  this  does 
not  authorize  the  commission  to  refuse  approval  on  the  ground  that 
the  original  debt  which  is  to  be  liquidated  was  an  mifortunate  invest- 
ment. The  commission's  duties  are  to  determine  whether  the  stock 
and  bonds  are  legally  issued  for  actual  debts  or  corporate  purposes  and 
not  for  the  inflation  of  stocks  and  bonds.  The  statute  did  not  intend 
to  substitute  their  judgment  for  that  of  the  board  of  directors  or  stock- 

1  State  V.  Great  Northern  Ry.,  tion  constitutes  a  discharge  of  existing 
100  Minn.  445  (1907).  This  is  dif-  obligations,  and  that  if  the  court  has 
ferent  from  delegating  to  the  eommis-  power  to  declare  five  cents  too  much 
sion  the  ascertainment  of  facts  and  and  three  cents  too  small,  it  has  power 
deciding  whether  the  facts  bring  the  to  declare  that  four  cents  is  reasonable 
application  within  the  specifications  and  shall  continue.  The  legislature 
of  a  statute  authorizing  such  an  in-  may  delegate  to  a  commission  the 
crease.  power  to  determine  whether  stock  or 

2  Honolulu  R.  T.  Co.  t>.  Hawaii,  211  bonds  shall  be  issued,  and  whether 
U.  S.  282  (1908).  they  are  properly  paid  for  in  property, 

»  People  V.  Willcox,  194  N.  Y.  383  labor,  or  money.  Matter  of  Water- 
(1909),  the  court  declining  to  follow  town,  etc.  Co.,  127  N.  Y.  App.  Div. 
the  decision  in  Parentis  v.  Atlantic  462  (1908).  A  federal  court  will  not 
Coast  Line  Co.,  211  U.  S.  210,  where  it  order  its  receiver  to  obey  an  order  of  a 
was  held  that  the  action  of  the  Vir-  state  public  service  commission  re- 
ginia  public  ser\'ice  commission  in  quiring  the  receiver  to  establish  a  joint 
fixing  railroad  rates  was  not  judicial  rate  and  make  free  transfers  with  an 
but  legislative,  and  that  not  even  the  independent  railroad,  where  it  is 
constitution  of  a  state  could  authorize  shown  that  this  will  result  in  serious 
a  judicial  body  to  fix  rates.  The  New  loss,  and  that  the  power  of  the  corn- 
York  court  of  appeals  said  that  rate-  mission  to  make  the  order  is  doubtful, 
making  may  be  judicial,  even  though  Pennsj'lvania  Steel  Co.  v.  New  York 
it  pertains  to  the  future,  and  even  City  Ry.,  165  Fed.  Rep.  470  (1908). 
though  judicial  inquiries  as  a  rule  See  also  §  902,  infra. 
pertain  only  to  present  and  past  facts  ■*  Missouri,  etc.  Ry.  Co.  v.  Kansas, 
under  existing  laws.  The  New  York  216  U.  S.  262  (1910). 
court  said  a  judicial  decision  often  *  People  v.  Willcox,  207  N.  Y.  86 
determines  in  advance  what  future  ac-  (1912). 
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holders  as  to  the  wisdom  of  the  issue  or  the  security  to  be  given. ^  So 
far  as  the  federal  constitution  is  concerned  the  legislative  power  of  regu- 
lation of  quasi-public  corporations  and  property  may  be  conferred  upon 
the  courts.'  The  interstate  commerce  act  being  primarily  to  regulate 
interstate  business,  and  secondarily  to  enforce  its  regulations,  its  powder 
to  investigate  is  limited  to  specific  breaches  of  law  and  it  cannot  compel 
an  individual  to  divulge  his  purchases  and  sales  of  stock  in  a  railroad 
corporation,  even  though  he  is  a  director  therein  and  the  purpose  of 
the  commission  is  to  recommend  legislation,  and  it  is  doubtful  whether 
Congress  itself  has  unlimited  power  in  that  respect  and  whether  it  can 
delegate  such  power.^  The  orders  of  a  commission  are  administrative 
and  yet  quasi-judicial  in  character,  and  hence  they  are  void  if  a  hearing 
is  denied  or  if  a  hearing  is  inadequate  and  manifestly  unfair,  or  if  the 
finding  of  the  commission  is  contrary  to  the  indubitable  character  of 
the  evidence.^  "  It  is  the  object  of  the  interstate  commerce  law 
and  the  Elkins  act  to  prevent  favoritism  by  any  means  or  device  what- 
soever and  to  prohibit  practices  which  run  counter  to  the  purpose  of 
the  act  to  place  all  shippers  upon  equal  terms."  ^  A  local  stockyard 
railroad  as  well  as  a  junction  railroad  may  be  subject  to  the  interstate 
commerce  act  as  a  part  of  terminal  facilities  and  as  a  part  of  interstate 
commerce.^ 

§  901.  The  rates  charged  by  railroads  must  be  reasonable — Dis- 
criminations and  rebates.  —  A  railroad  is  bound  by  old  and  well- 
established  legal  principles  of  law  to  furnish  transportation  for  per- 
sons and  freight  at  a  reasonable  charge.^     "  There  is  no  presumption 

'  People   V.   Stevens,   187   N.    Y.    1  principles  of  the  common  law  applica- 

(1909).  ble    to    common    carriers    "demanded 

-  Prentis    v.    Atlantic    Coast    Line,  little    more    than    that    they    should 

211  U.  S.  210  (1908).  carry  for  all  persons  who  applied,  in 

^  Harriman  v.  Interstate  Commerce  the    order    in    which    the    goods    were 

Com.,  211  U.  S.  407  (1908),  the  court  delivered    at    the    particular    station, 

saying    in    regard    to    the    power    of  and  that  their  charges  for  transporta- 

investigation  claimed  by  the  commis-  tion    should    be    reasonable.     It    was 

sion,    "No   such   unlimited   command  even  doubted  whether  they  were  bound 

over  the  liberty  of  all  citizens  ever  was  to  make  the  same  charge  to  all  per- 

given,  so  far  as  we  know  in  constitu-  sons   for    the   same    service."     Where 

tional    times,    to    any    commission    or  a  shipper  has   for  a  number  of   years 

court."  paid   the   schedule   rates   without   ob- 

^  Interstate   Com.    Com.    v.    Louis-  jecting,  he  will    be    deemed    to  have 

ville  &  N.  R.  R.,  227  U.  S.  88  (1913).  assented  to  the  charge   as  reasonable 

^  United     States     v.     Union     Stock  and  cannot  recover  on  the  ground  of 

Yard,  226  U.  S.  286  (1912).  extortion,     Killmer  v.  New  York,  etc. 

6  United  States  v.  Union  Stock  R.  R.,  100  N.  Y.  39.5  (1885).  A  rail- 
Yard,  226  U.  S.  286  (1912).  road  ^^ill  not  be  permitted  to  wTong- 

'  See   Interstate   Com.    Conim'rs   v.  fullj-    send    freight    by    a    roundabout 

B.   &   O.   R.  R.,    145   U.   S.   263,   275  way  instead  of  over  its  direct  lines, 

(1892),  where  the  court  said  that  the  and  thus  increase  the  cost  of  trans- 
(226)                                        3601 
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of  wrong  arising  from  a  change  of  rate  by  a  carrier.  .  .  .  The  mere 
fact  that  a  rate  has  been  raised  carries  with  it  no  presumption  that  it 
was  not  rightfully  done."  ^  "  A  common  carrier  is  subject  to  an  action 
at  law  for  damages  in  case  of  refusal  to  perform  its  duties  to  the  pubHc 
for  a  reasonable  compensation,  or  to  recover  back  the  money  paid 
when  the  charge  is  excessive."  -  But  if  a  railroad  rate  is  reasonable, 
then  at  common  law  a  shipper  cannot  recover  from  the  railroad  the  dif- 
ference between  such  rate  and  a  lower  rate,  which  the  railroad  has  se- 
cretly given  to  a  competitor,^ 


portation.  Burlington,  etc.  R.  R.  v. 
Chicago  Lumber  Co.,  15  Neb.  390 
(1884). 

1  Interstate  Com.  Com.  v.  Chicago 
G.  W.  Ry.,  209  U.  S.  108,  119,  120 
(1908).  A  cement  concern  which  has 
established  its  plant  on  a  railroad  under 
a  contract  by  which  the  railroad 
agreed  to  give  a  certain  rate  cannot 
enjoin  the  railroad  from  raising  the 
rate  where  the  interstate  commerce 
commission  has  not  found  that  the 
increase  was  unreasonable,  the  court 
holding  that  public  policy  required  that 
rates  should  not  be  unreasonably  low 
nor  unreasonably  high.  Sandusky,  etc. 
Co.  V.  Baltimore,  etc.  R.  R.,  187  Fed. 
Rep.  583  (1911).  A  series  of  articles 
by  W.  N.  Acworth  containing  the 
view  that  railroad  rates  should  be 
based  on  what  the  traffic  can  reason- 
ably bear,  appeared  in  the  Railroad 
Age  Gazette,  commencing  January 
6,  1911.  President  Ripley  of  the 
Atchison,  Topeka  &  Santa  Fe  Rail- 
way, in  a  hearing  before  the  inter- 
state commerce  commission  relative 
to  increase  of  railroad  rates  in  1910, 
spoke  on  this  subject  as  follows : 
"First  and  foremost,  there  never  was 
any  better  definition  of  a  reasonable 
rate  than  that  which  was  given  many 
years  ago  by  somebody  and  which  has 
been  used  as  a  byword  and  a  reproach 
ever  since,  namely,  'what  the  traffic 
will  bear.'  That  is  the  best  definition 
that  ever  was  given  of  it.  That  does 
not  mean  all  the  traffic  ynW  bear,  it 
does  not  mean  all  that  can  be  extorted 
or  squeezed  out  of  it,  but  what  the 
traffic  will  bear  having  regard  to  the 
freest  possible  movement  of  commod- 
ities, the  least  possible  burden  on  the 
producer  and  on  the  consumer.     The 


middleman  can  take  care  of  himself. 
But  -Rath  those  two  qualifications,  a 
reasonable  rate  is  what  the  traffic  will 
bear.  If  the  utmost  freedom  of  action 
is  given,  the  railroads  will  carry  a  very 
large  amount  of  property  at  less  than 
the  average  cost ;  that  is  to  say,  there 
are  conditions  under  which  property 
can  be  moved  from  place  to  place  at 
less  than  the  average  cost  of  the  whole 
movement  and  still  pay  a  small  margin 
of  profit."  The  Railway  Age  Gazette 
replies  to  an  opponent  as  follows  :  "He 
reads  the  decisions  of  the  Supreme 
court  of  the  United  States  upside 
down,  and  wTites  as  if  it  has  held 
that  a  fair  return  is  the  most  that  those 
performing  a  public  ser\'ice  may  be 
allowed  to  have,  whereas  what  it  has 
held  is  that  this  is  the  least  they  are 
entitled  to  receive.  He  bases  his 
theory  of  limitations  of  profits  on  the 
principle  of  public  regulation  of  the 
rate  of  interest.  But  the  return  that 
the  stockholders  —  the  owners  —  of  a 
railway  receive  is  not  interest;  it  is 
commercial  -profit.  The  owTiers  of  a 
railway  are  not  lenders  of  money  ;  they 
are  borrowers  and  investors ;  they 
borrow  from  the  bondholders ;  and 
they  invest  their  own  capital  in  stock, 
taking  all  the  risks  taken  hj  investors 
in  any  other  line  of  enterprise.  Evea 
in  other  lines  where  the  chief  business 
done  is  that  of  loaning  money  the 
government  does  not  restrict  profits. 
Banks  loan  money;  and  the  govern- 
ment limits  the  rate  of  interest  they 
may  charge ;  but  it  does  not  restrict 
the  rate  of  commercial  profit  they 
may  receive." 

-  Lough  V.  Outerbridge,  143  N.  Y. 
271  (1894). 

3  Parsons  v.  Chicago,  etc.  Ry.,  167 
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It  has  been  held  that  it  is  legal  at  common  law  for  a  railroad  to  give 
a  reduced  rate  to  particular  persons.^     At  common  law  a  telephone 


U.  S.  447  (1897).  In  an  action  at  law 
for  damages  for  discrimination  by  a 
railroad  the  plaintiff  must  show  that 
the  rate  was  unreasonable  according 
to  the  provisions  of  the  interstate 
commerce  law.  Van  Patten  v.  Chi- 
cago, etc.  Ry.,  81  Fed.  Rep.  545 
(1897). 

1  Root  V.  Long  Island  R.  R.,  114 
N.  Y.  300  (1889).  A  receiver  of  a 
railroad  company  may  agree  with  a 
shipper  to  pay  a  rebate  on  an  intra- 
state shipment.  Bibber-White  Co.  v. 
White  River,  etc.  Co.,  175  Fed.  Rep. 
470  (1909  j.  A  carefully  considered 
case  on  this  subject  is  that  of  Hoover 
V.  Pennsylvania  R.  R.,  156  Pa.  St. 
220  (1893).  In  this  case  the  supreme 
court  of  Pennsylvania  carefully  re- 
viewed the  authorities  and  held  that 
a  railroad  might  charge  more  for  the 
transportation  of  coal  to  local  dealers 
than  they  charged  to  manufacturers, 
and  that  even  a  statute  against  "un- 
due or  unreasonable  discrimination" 
for  a  like  ser\'ice,  etc.,  does  not  in- 
validate such  discrimination  between 
the  consumers.  Johnson  v.  Pensaeola, 
etc.  R.  R.,  16  Fla.  623,  656  (1878), 
is  an  exhaustive  opinion  reviewing 
the  cases,  and  ruling  that,  in  the  ab- 
sence of  statute,  variances  in  rates 
are  only  evidence  as  to  the  reason- 
ableness of  the  compensation  and  not 
per  se  unjust  discriminations.  A  re- 
bate may  be  recovered,  there  being 
no  evidence  of  discrimination  against 
others.  It  is  presumed  that  others 
get  the  same.  Christie  v.  Missouri 
Pac.  Ry.,  94  Mo.  453  (1888).  A  re- 
bate contract  to  a  single  shipper  is 
not  necessarily  invaUd.  Cleveland, 
etc.  Ry.  V.  Closser,  126  Ind.  348 
(1890).  An  agreement  to  give  a  re- 
duced rate  is  legal  and  allowable. 
Bayles  v.  Kansas  Pac.  Ry.,  13  Colo. 
181  (1889).  In  New  York  it  has  been 
held  that,  although  a  reduced  special 
rate  is  given  to  certain  shippers,  yet 
another  shipper  cannot  recover  the 
difference  between  that  rate  and  the 
rate  charged  him,  unless  he  can  show 
that  the  latter  rate  was  unreasonable. 
Langdon  v.  New  York,  etc.  R.  R.,  9 


N.  Y.  Supp.  245  (1890).  In  England 
the  mere  gi^^ng  of  better  rates  is  not 
an  illegal  discrimination  if  the  ship- 
per furnishes  a  consideration,  as  by 
agreement,  to  ship  a  certain  amount 
delivered  in  a  certain  manner  at 
stated  intervals.  Nicholson  v.  Great 
Western  Ry.,  5  C.  B.  (N.  S.)  366 
(1858). 

Where  a  circuit  court  gave  judg- 
ment ousting  a  railroad  company  of 
its  franchises  for  a  breach  of  a  law 
which  prohibited  all  discriminations, 
the  supreme  court  of  the  state  re- 
versed the  judgment  on  the  ground 
that  the  law  was  unconstitutional  in 
the  arbitrary  and  conclusive  presump- 
tion of  guilt  and  the  severity  of  the 
penalty.  On  the  merits  of  the  case 
the  court  were  of  the  opinion  that  dis- 
criminations were  unjust  which  gave 
smaller  rates  from  competing  points 
than  from  intervening  non-competing 
points.  Chicago,  etc.  R.  R.  v.  People, 
67  111.  11  (1873).  Either  of  two  com- 
peting carriers,  with  a  view  of  in- 
creasing its  business,  may  extend 
more  favorable  terms  to  all  shippers, 
although  the  other  carrier  (in  this 
case  a  river  steamboat  companjO  may 
incidentally  be  injured  thereby,  so 
long  as  the  public  does  not  in  any 
manner  suffer.  Munhall  v.  Pennsyl- 
vania R.  R.,  92  Pa.  St.  150  (1879). 
Under  the  tonnage  commutation  act 
of  1861,  the  Pennsylvania  Railroad 
was  held  empowered  to  adopt  one 
tariff  of  rates  for  interstate  trade  and 
another  for  trade  which  came  from 
extraterritorial  points,  even  though 
the  shippers  of  this  latter  brought  it 
at  their  own  cost  -ftdthin  the  state. 
Shipper  v.  Pennsylvania  R.  R.,  47  Pa. 
St.  338  (1864).  Different  rates  on 
different  branches  of  a  railroad  have 
been  held  not  to  constitute  an  unjust 
discrimination.  Caterham  Ry.  v.  Lon- 
don, etc.  Ry.,  40  Eng.  L.  &  Eq.  259 
(1856) ;  s.  c,  1  C.  B.  (N.  S.)  410.  And 
see  Chicago,  etc.  R.  R.  v.  People,  67 
111.  11,  24  (1873).  A  carrier  may 
discriminate  at  common  law  in  favor 
of  persons  living  at  a  distance  from 
the  end  of  the  route  in  order  to  se- 
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company  may  give  one  patron  a  lower  rate  than  another  if  the  rate  to 
the  latter  is  reasonable.^  A  telephone  company  may  give  a  reduced 
rate  to  a  city  in  consideration  of  its  grant  and  may  also  give  a  reduced 
rate  to  charitable  institutions  and  clergymen.-  A  carrier  may,  by 
special  agreement,  give  reduced  rates  to  customers  who  stipulate  to 
give  it  all  their  business,  and  refuse  those  rates  to  others  who  are  not 
able  or  willing  to  so  stipulate,  provided  that  the  charge  exacted  from 
those  others  is  not  excessive  or  unreasonable.^ 

There  is  strong  authority  to  the  contrary,  however,  and  the  supreme 
court  of  the  United  States  has  said  that  even  in  the  absence  of  legisla- 
tive enactment  or  special  contract  a  common  carrier  is  bound  to  treat 
all  shippers  alike  and  can  be  compelled  to  perform  this  common-law 
duty  by  mandamus  or  other  proper  writ.*  Moreover,  the  jurisdiction 
of  a  court  of  equity  to  enjoin  excessive  charges  and  discriminations  by 
common  carriers  on  the  ground  that  the  wrong  is  a  constantly  recurring 
one  for  which  there  is  no  adequate  remedy  at  law,  is  generally  recog- 
nized.^   Many  courts  hold  also  that  although  it  is  legal  for  a  railroad  to 


cure  business  which  would  otherwise 
take  a  different  course.  Other  ship- 
pers not  in  such  condition  may  not 
object  if  the  carrier's  charges  to  them 
are  reasonable.  Ragan  v.  Aiken,  9 
Lea  (Tenn.),  609  (1882).  In  the  fol- 
lowing cases  the  rule  against  discrim- 
inations has  been  qualified,  and  ap- 
parent discriminations  have  been  held 
allowable  if  founded  on  grounds  con- 
sistent with  public  interest :  Ragan 
V.  Aiken,  9  Lea  (Tenn.),  609  (1882); 
Houston,  etc.  R.  R.  v.  Rust,  58  Tex. 
98  (1882) ;  Chicago,  etc.  R.  R.  v.  Peo- 
ple, 67  111.  11  (1873) ;  Hersh  v.  North- 
ern, etc.  R.  R.,  74  Pa.  St.  181 
(1873);  Concord,  etc.  R.  R.  v.  For- 
saith,  59  N.  H.  122  (1879) ;  Fitehburg 
R.  R.  V.  Gage,  78  Mass.  393  (1859) ; 
Eclipse  Tow-boat  Co.  v.  Pontchartrain 
R.  R.,  24  La.  Ann.  1,  13  (1872)  ;  Gar- 
ton  V.  Bristol,  etc.  R.  R.,  1  B.  &  S. 
112,  154,  165  (1861)  ;  McDuffee  v.  Port- 
land, etc.  R.  R.,  52  N.  H.  430  (1873) ; 
Evershed  r.  London,  etc.  Rv.,  L.  R.  3 
Q.  B.  D.  134  (1877)  ;  London,  etc.  Ry. 
V.  Evershed,  L.  R.  3  App.  Cas.  1029 
(1878) ;  Munhall  v.  Pennsylvania,  92 
Pa.  St.  150  (1879),  where  several 
roads  combined  and  lowered  rates  to 
all  in  order  to  crush  competing  roads ; 
Nicholson  v.  Great  Western  Rv.,  5 
C.  B.  (N.  S.)  366  (1858) ;    Ransome  v. 


Eastern  Counties  Ry.,  1  Nev.  &  McN. 
63,  71  (1857) ;  Canada  Southern  Ry. 
V.  International  Bridge  Co.,  L.  R.  8 
App.  Cas.  723  (1883);  Campbell  v. 
Marietta,  etc.  R.  R.,  23  Ohio  St.,  168 
(1872) ;  State  v.  Mobile,  etc.  R.  R.,  59 
Ala.  321  (1877) ;  Mobile,  etc.  R.  R.  v. 
Steiner,  61  Ala.  559  (1878) ;  Strick  v. 
Swansea  Canal,  16  C.  B.  (N.  S.)  245 
(1864). 

1  People's  Tel.  Co.  v.  Lewis,  138 
N.  W.  Rep.  100  (Wis.  1912). 

2N.  Y.  Tel.  Co.  V.  Siegel-Cooper 
Co.,  202  N.  Y.  502  (1911),  reviewing 
the  decisions  on  the  subject  of  discrim- 
ination generally. 

'  Lough  t'.  Outerbridge,  143  N.  Y. 
271  (1894).  Where  the  legislature 
has  fixed  a  maximum  rate  which  a 
gas  company  may  charge,  and  the 
company  does  not  charge  that  maxi- 
mum rate,  the  consumer  cannot  at- 
tack the  rate  which  it  does  charge 
as  being  excessive.  Brooklyn,  etc. 
Co.  V.  Citv  of  New  York,  115  N.  Y. 
App.  Div.  69  (1906) ;  aff'd,  188  N.  Y. 
334. 

*  Missouri,  etc.  Rv.  v.  Larabee,  etc. 
Co.,  211  U.  S.  612  (1909). 

^  Northern  Pac.  Ry.  v.  Pacific  Coast, 
etc.  Ass'n,  165  Fed.  Rep.  1  (1908). 
But  see  191  Fed.  Rep.  112  as  to  juris- 
diction. 
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reduce  its  rates,  yet  that  there  must  be  an  equaHty  of  charge  to  all 
persons  for  similar  services,  and  hence  that  a  contract  for  a  reduced 
rate  is  legal  only  when  it  is  free  from  any  clause  that  the  rate  shall  be 
lower  than  the  rate  given  to  other  shippers.^ 


'  The  leading  case  is  Seofield  v. 
Lake  Shore,  etc.  Ry.,  43  Ohio  St.  571 
(1885),  which  is  thoroughly  consid- 
ered, and  holds  that  a  contract  to 
make  a  rebate  by  reason  of  larger 
freightage  is  void,  if  others  are  not 
to  have  the  rebate,  and  a  party  to 
whom  the  rebate  is  not  given  may 
have  an  injunction  in  equity.  "An 
agreement  for  a  rebate  from  the  pub- 
lished tariff  rates  does  not,  of  itself, 
necessarily  constitute  unjust  discrim- 
ination, within  the  meaning  of  the 
law"  or  constitutional  pro\ision 
against  undue  discriminations.  But 
an  agreement  not  to  allow  the  same 
reduction  to  others  would  be  void. 
Kansas  Pac.  Ry.  v.  Bajdes,  19  Colo. 
348  (1894).  In  a  suit  by  a  shipper 
on  a  contract  with  a  railroad  where- 
by the  former  was  in  every  case  to 
receive  cheaper  rates  for  the  same 
transportation  than  should  be  given 
by  this  or  any  of  certain  other  trunk 
lines,  it  was  held  that  the  contract 
was  illegal  and  void.  JVIessenger  v. 
Pennsylvania  R.  R.,  36  N.  J.  L.  407 
(1873) ;  s.  c,  37  N.  J.  L.  531  (1874). 
Cf.  Stewart  v.  Lehigh  Valley  R.  R.,  38 
N.  J.  L.  505,  520  (1875).  Where  a 
secret  rebate  has  been  given  to  a 
shipper,  other  shippers  may  sue  the 
railroad  company  for  the  difference 
between  the  rates  which  they  have 
paid  and  the  rate  which  was  given 
to  the  favored  shipper.  The  statute 
of  limitations  does  not  commence  to 
run  until  the  secret  rebate  comes  to 
the  knowledge  of  the  plaintiff.  Cook 
V.  Chicago,  etc.  Ry.,  81  Iowa,  551 
(1890).  Where  a  railroad  company 
contracts  to  carry  for  one  shipper 
crude  petroleum  or  other  articles  at 
half  the  rate  it  agrees  to  charge  all 
others  for  the  same  service,  and  at 
the  same  time,  and  as  a  part  of  the 
agreement,  binding  itself  to  charge 
all  others  double  the  amount  as  a 
fixed  open  rate,  and  to  pay  such 
favored  shipper  one  half  of  it  when 
collected,     in     consideration     of     his 


agreeing  to  establish  and  maintain  a 
system  of  pipe  lines  to  its  road,  such 
railroad  company  may  be  made  to 
repay  to  an}'  shipper  the  money  paid 
by  the  latter  in  ignorance  of  such  con- 
tract, so  far  as  such  money  went  to 
the  favored  shipper.  It  may  be  col- 
lected also  from  the  favored  shipper 
himself.  Brundred  v.  Rice,  49  Ohio 
St.  640  (1892).  Where  a  person  re- 
ceives a  rebate  on  shipments  and  ob- 
tains that  rebate  on  goods  belonging 
to  another  and  shipped  in  the  name 
of  the  former,  and  former  is  not 
liable  to  the  latter  for  such  rebate. 
Ilawley  v.  Kansas,  etc.  Coal  Co.,  48 
Kan.  593  (1892).  See  also  Interstate 
Commerce  Commission  v.  Baltimore 
&  0.  R.  Co.,  145  U.  S.  275.  A  rebate 
contract  on  railroad  traffic  is  illegal, 
and  the  interstate  commerce  act 
made  it  still  more  illegal.  Fitzgerald 
V.  Grand  Trunk  R.  R.,  63  Vt.  169 
(1891).  Discriminations  in  rates 
based  simplj'  on  the  amount  of  freight 
shipped  are  held  to  be  in  favor  of 
capital,  contrary  to  sound  public 
policy,  and  a  wrong  to  the  disfavored 
party,  for  which  the  courts  are  com- 
petent to  give  redress.  Hays  v. 
Pennsylvania  Co.,  12  Fed.  Rep.  309 
(1882).  Cf.  Concord,  etc.  R.  R.  v. 
Forsaith,  59  N.  H.  122  (1879) ;  Ran- 
some  V.  Eastern  Counties  Ry.,  1  C.  B. 
(N.  S.)  437  (1857) ;  Menacho  v.  Ward, 
27  Fed.  Rep.  529,  532  (1886).  And  un- 
der the  English  statute.  Ransome  v. 
Eastern  Counties  Ry.,  1  Nev.  &  McX. 
63,  155  (1857,  1860);  Nicholson  v. 
Great  Western  Ry.,  1  Nev.  &  McN.  121 
(1858) ;  Strick  v.  Swansea  Canal  Co., 
16  C.  B.  (N.  S.)  245  (1864) ;  Greenop 
V.  Southeastern  Ry.,  2  Nev.  &  McN. 
319  (1876).  It  is  an  unjust  discrim- 
ination for  a  carrier  to  attempt  to 
compel  a  shipper,  under  penalty  of  a 
higher  rate,  to  ship  his  freights  to  a 
particular  consignee.  St.  Louis,  etc. 
R.  R.  V.  Hill,  14  111.  App.  579  (1884). 
And  see  this  case  for  a  discussion  of 
common-law    authorities    on    discrim- 
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The  interstate  commerce  act  now  regulates  this  whole  subject,  so 
far  as  interstate  and  international  business  is  concerned,  and  the  old 
common  law  rules  have  been  largely  displaced.  In  fact,  the  giving  of 
secret  reduced  rates  has  been  made  a  criminal  offense.^  Since  the  in- 
terstate commerce  act  no  action  at  law  for  damages  to  recover  unreason- 
able railroad  rates  can  be  maintained  in  regard  to  interstate  business, 
but  a  bill  in  equity  may  be  filed  to  restrain  the  charging  of  such  rates. 
A  proceeding  to  recover  back  unreasonable  rates  must  be  before  the 
interstate  commerce  commission,-  and  shippers  who  complain  of  rates 


ination.  The  state  by  quo  warranto 
may  oust  a  railroad  from  discrimina- 
tions in  favor  of  oil  shipped  in  tank 
cars.  State  v.  Cincinnati,  etc.  R.  R., 
47  Ohio  St.  130  (1890).  The  dis- 
crimination cases,  both  in  their  rea- 
soning and  citation  of  authority,  often 
fail  to  distinguish  sharply  between 
rulings  under  the  common  law  and 
under  statutes.  But  it  would  appear 
that  the  English  view  considers  the 
common-law  obligation  to  be  only  to 
carry  for  a  reasonable  compensation, 
and  not  to  prohibit  all  discrimination. 
On  the  other  hand,  the  weight  of 
American  authority  is  that  even  at  com- 
mon law  the  carrier's  obligation  is  to 
give  like  rates  on  all  goods  under 
like  circumstances  to  all  shippers. 
Great  Western  Rv.  v.  Sutton,  L.  R. 
4  H.  L.  226,  237  (1869);  Ex  parte 
Benson,  18  S.  C.  38  (1882) ;  Baxendale 
V.  Eastern  Counties  Ry.,  4  C.  B. 
(N.  S.)  63  (1858) ;  Branley  v.  South- 
eastern Ry.,  12  C.  B.  (N.  6.)  63 
(1862).  And  see  Menacho  v.  Ward, 
27  Fed.  Rep.  529  (1886) ;  Johnson  v. 
Railroad  Co.,  16  Fla.  623  (1878); 
Spofford  V.  Boston,  etc.  R.  R.,  128 
Mass.  326  (1880) ;  McDuffee  i'.  Port- 
land, etc.  R.  R.,  52  N.  H.  430  (1873) ; 
St.  Louis,  etc.  R.  R.  v.  Hill,  14  111.  App. 
579  (1884) ;  Hays  v.  Pennsylvania  Co., 
12  Fed.  Rep.  309  (1882) ;  Messenger 
V.  Pennsylvania  R.  R.,  36  N.  J.  L.  407 
(1873) ;  s.  c,  37  N.  J.  L.  531  (1874) ; 
Seofield  v.  Railroad  Co.,  43  Ohio  St. 
571  (1885) ;  State  v.  Raib-oad  Co.,  17 
Neb.  647  (1885) ;  New  England  Exp. 
Co.  V.  Maine  Cent.  R.  R.,  57  Me.  188 
(1869) ;  Sinking  Fund  Cases,  99  U.  S. 
719  (1878) ;  Michigan  Cent.  R.  R.  v. 
Burrows,  33  Mich.  6  (1875);  Ever- 
shed  V.  London,  etc.  Ry.,  L.  B.  3  Q. 


B.  D.  144  (1877) ;  s.  c,  L.  R.  3  App. 
Cas.  1029 ;  Lancashire,  etc.  Ry.  v.  Gid- 
low,  L.  R.  7  H.  L.  Cas.  517  (1875); 
Parker  v.  Great  Western  Ry.,  7  Man. 
&  G.  253  (1844);  Sutton  v.  Great 
Western  Ry.,  3  H.  &  C.  800  (1865); 
Great  Western  Jij.  v.  Sutton,  L.  R.  4 
H.  L.  Cas.  226  (1869);  Pick-ford  v. 
Grand  Junction  Ry.,  10  M.  &  W.  399 
(1842) ;  London,  etc.  Ry.  v.  Evershed, 
26  W.  R.  863  (1878);  Baxendale  v. 
London,  etc.  Ry.,  L.  R.  1  Exeh.  137 
(1866).  A  railroad  company  cannot 
legally  discriminate  between  elevators. 
State  V.  Missouri  Pac.  R.  R.,  29  Neb. 
550  (1890).  As  to  whether  a  rail- 
road may  legally  favor  one  hack  or 
'bus  line  as  against  others,  see  §  909, 
infra.  A  stockholder  in  a  belt  line 
may  enjoin  one  of  the  connecting  rail- 
road corporations  from  excluding  the 
belt  line  from  its  grounds.  Lathrop 
V.  Junction  R.  R.,  4  Fed.  Rep.  41 
(1880). 

1  Various  railroads  were  indicted 
for  giving  rebates  in  violation  of  the 
act  of  Congress  of  February  19,  1903, 
in  United  States  v.  Chicago,  etc.  R.v. 
Co.,  151  Fed.  Rep.  84  (1907).  A  con- 
viction of  a  railroad  for  granting  re- 
bates was  affirmed  in  Great  Northern 
Ry.  Co.  V.  United  States,  155  Fed.  Rep. 
945  (1907);  aff'd,  208  U.  S.  452. 
See  also  Chicago,  etc.  Ry.  v.  United 
States,  162  Fed.  Rep.  835  (1908).  And 
see  cases  in  §  503a,  supra. 

2  Southern  Ry.  v.  Tift,  206  U.  S. 
428  (1907).  Since  the  interstate 
commerce  act  of  Congress  the  only 
remedy  of  a  shipper  for  excessive  and 
unreasonable  charges  in  interstate 
shipments  is  before  the  interstate 
commerce  commission.  Texas,  etc. 
Ry.  V.  Abilene,  etc.  Co.,  204  U.  S.  426 
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adopted  by  interstate  carriers  cannot  obtain  relief  by  an  original  suit 
brought  in  any  court,  federal  or  state,  but  must  make  application,  at 
the  outset,  to  the  interstate  commerce  commission.^  A  court  of  equity 
may  enjoin  an  increase  of  railroad  rates  pending  an  application  of  the 
shippers  to  the  interstate  commerce  commission  to  pass  upon  the 
same."  A  penalty  may  be  recovered  under  the  interstate  commerce 
act  by  a  shipper,  for  discrimination,  and  the  latter  may  be  compelled 
by  order  to  produce  at  the  trial  of  the  cause  books  and  papers  specified 
in  the  petition.^  A  railroad  may  charge  a  lower  rate  to  a  point  where 
there  is  competition  than  to  a  point  where  there  is  no  competition,  even 
though  the  haul  to  the  latter  is  shorter  than  to  the  former.^  The  act 
of  congress  requiring  railroads  to  collect  the  same  compensation  from 
one  party  as  from  another,  renders  void  a  contract,  by  which  a  free 
pass  is  given  by  a  railroad  in  payment  for  injuries  received,  even 
though    it    was   made    before    the    act  of    Congress  was    enacted.^ 


(1907).  A  shipper  who  is  charged  an 
unreasonable  rate  may  establish  that 
fact  before  the  interstate  commerce 
commission,  and  their  decision,  when 
approved  by  the  court,  becomes  a 
judgment.  St.  Louis,  etc.  Co.  v.  South- 
ern Ry.,  149  Fed.  Rep.  609  (1906); 
aff'd,  153  Fed.  Rep.  728.  A  shipper 
may  sue  at  common  law  to  recover 
damages  for  unreasonable  charges  and 
need  not  bring  his  action  under  the 
interstate  commerce  act.  Lowry  v. 
Chicago,  etc.  R.  R.,  46  Fed.  Rep.  83 
(1891).  Where  a  remedy  is  given  by 
statute  it  supersedes  the  shipper's 
right  to  sue  at  law  for  an  unreasonably 
high  charge  by  a  railroad.  Winsor,  etc. 
Co.  V.  Chicago,  etc.  R.  R.,  52  Fed.  Rep. 
716  (1892).  A  shipper,  however,  who 
is  charged  the  regular  rates  by  the 
railroad  while  his  competitors  get  a  less 
rate,  may  hold  the  railroad  liable  for 
the  difference,  under  the  act  of 
Congress  prohibiting  discrimination. 
American,  etc.  Co.  v.  Pennsylvania 
R.  R.,  159  Fed.  Rep.  278  (1908). 

1  Baltimore  &  Ohio  R.  R.  v.  United 
States,  215  U.  S.  481  (1910). 

2  Arlington,  etc.  Co.  v.  Southern 
Pac.  Co.,  175  Fed.  Rep.  141  (1909). 
But  see  191  Fed.  Rep.  101  as  to  juris- 
diction. Kalispell,  etc.  Co.  v.  Great 
Northern  Ry.,  157  Fed.  Rep.  845 
(1907);  rev'd,  165  id.  25;  but  see  165 
id.  1. 

3  International,  etc.  Co.   v.  Pennsyl- 


vania R.  R.  152  Fed.  Rep.  557  (1907). 
See  also  Hale  v.  Hatch,  etc.  Co.,  204 
Fed.  Rep.  433  (1913). 

*  Interstate,  etc.  v.  Louisville,  etc. 
R.  R.,  190  U.  S.  273  (1903). 

^  Louisville,  etc.  R.  R.  v.  Mottley, 
219  U.  S.  467  (1911).  A  statute  that 
railroads  should  not  give  free  passes  or 
tickets  does  not  invalidate  provisions 
in  a  preexisting  railroad  lease  that 
the  lessee  would  transport  the  stock- 
holders of  the  lessor  to  and  from  their 
annual  meeting  without  charge.  Emer- 
son V.  Boston,  etc.  R.  R.,  75  N.  H.  427 
(1910).  A  contract  of  a  railroad  made 
prior  to  the  interstate  commerce  act 
by  which  a  railroad  agrees  to  issue  a 
pass  in  consideration  of  a  grant  of 
land  for  the  railroad  right  of  way  is  not 
invalidated  by  the  interstate  com- 
merce act.  Curry  v.  Kansas,  etc.  Ry., 
58  Kan.  6  (1897).  A  railroad  cannot 
give  railroad  ser\ice  in  settlement  of  a 
claim  for  damages  for  loss  of  property 
in  transit,  but  may  deduct  the  freight 
on  such  part  of  the  property  as  is  lost 
in  transit,  and  it  may  be  for  the  jury 
to  decide  whether  this  was  a  mere 
subterfuge.  Atchison,  etc.  Ry.  v. 
United  States,  170  Fed.  Rep!  250 
(1909),  rev'g  163  Fed.  Rep.  111.  A 
railroad  cannot  legally  give  railroad 
transportation  in  exchange  for  adver- 
tising. United  States  v.  Chicago,  etc. 
Ry.,  163  Fed.  Rep.  114  (1908),  aff'd, 
219   U.  S.    486.      The   contract    of    a 
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And  under  such  act  of  Congress  a  railroad  cannot  give  free  trans- 
portation in  payment  for  advertising.^  Under  the  commodities  clause 
of  the  act  of  Congress  of  June  29,  1906,  prohibiting  interstate  rail- 
road companies  from  transporting  articles  in  which  they  "  may 
have  any  interest  direct  or  indirect  "  with  certain  exceptions, 
does  not  prevent  a  railroad  transporting  articles  manufactured  by 
a  corporation  in  which  the  railroad  owns  stock,  without  regard  to  the 
amount  of  stock  held.^  A  later  decision  in  the  same  case  held  that 
where  the  railroad  owns  the  entire  capital  stock  and  has  officers  in 
common  with  it,  then  the  statute  applies.^  The  fact  that  connecting 
railroads  own  the  stock  of  a  terminal  company  has  no  bearing  on 
whether  the  terminal  charge  to  the  public  is  reasonable,  neither  does  the 
ownership  of  such  stock  make  the  terminal  company  a  part  of  the  lines 
of  the  railroad  companies.^ 

In  most  of  the  states  this  whole  subject  is  now  generally  regulated 
by  statutes  which  prohibit  unjust  discriminations,  and  the  only  dif- 
ficulty remaining  to  be  determined  under  the  various  acts  is  what  are 
and  what  are  not  such  discriminations.^  A  state  may  compel  a  rail- 
road to  give  to  all  shippers  an  equality  of  rates  under  the  same  con- 
person  that  he  shall  receive  a  sal- 
ary and  an  annual  pass  from  a 
railroad  for  preventing  depredations 
on  the  railroad  property  is  not  ren- 
dered illegal  by  a  subsequent  con- 
stitutional prohibition  against  free 
passes,  such  a  pass  not  being  a  free 
pass.  Dempsey  v.  New  York  Central, 
etc.  R.  R.,  146  N.  Y.  290  (1895). 
Under  the  Colorado  statute  against 
discriminations  a  railroad  cannot  give 
a  coal  company  a  rate  of  sixty  cents  a 
ton  for  five  years  while  charging  other 
mine  owners  $1  a  ton,  even  though 
the  reduction  is  in  settlement  of  an 
unUquidated  claim  for  negUgently 
setting  the  mine  on  fire.  Union 
Pacific  Ry.  v.  Goodridge,  149  U.  S. 
680  (189i3).  The  Nebraska  "Anti- 
Pass  Law"  appUes  to  a  pass  given 
by  a  railroad  to  a  physician  for  his 
professional  ser\-ices  in  addition  to  a 
fixed  sum  per  month.  State  v.  Martyn, 
82  Neb.  225  (1908). 

1  Chicago,  etc.  Ry.  v.  United  States, 
219  U.  S.  486  (1911). 

2  United  States  v.  Delaware  & 
Hudson  Co.,  213  U.  S.  366,  404  (1909) ; 
the  court  holding  also  (p.  413)  that  if 
the  words  quoted  above  referred  to 
a   legal   or    equitable   interest  in    the 


commodities,  they  did  not  include 
commodities  owned  by  the  separate 
corporation. 

^  United  States  v.  Lehigh  Valley 
R.  R.,  220  U.  S.  257  (1911). 

^  Interstate  Commerce  Com.  v. 
Stickney,  215  U.  S.  98  (1909).  Cf. 
United  States  ;•.  Union  Stock  Yards, 
226  U.  S.  286  (1912). 

^  Johnson  v.  Railroad  Co.,  16  Fla. 
623  (1878) ;  McDuffee  v.  Portland,  etc. 
R.  R.,  52  N.  H.  430  (1873) ;  Atchison, 
etc.  R.  R.  V.  Denver,  etc.  R.  R.,  110 
U.  S.  667,  674  (1884).  Cf.  Bond  v.  Wa- 
bash, etc.  Ry.,  67  Iowa,  712  (1885). 
A  contract  by  the  projectors  of  one 
road  not  to  complete  their  line  so  as 
to  interfere  "nith  the  monopoly  of  a 
rival  company  is  void  as  contravening 
public  policy.  Hartford,  etc.  R.  R.  v. 
New  York,  etc.  R.  R.,  3  Rob.  (N.  Y.) 
411  (1865);  Indianapolis,  etc.  R.  R.  v. 
Ervin,  118  111.  250  (1886).  Here  the 
plaintiff  Ervin  made  a  secret  contract 
with  the  general  freight  agent  of  de- 
fendant company,  whereby  plaintiff 
was  to  ship  grain  and  other  freight 
over  the  company's  lines  and  paj^  for 
the  same  at  the  schedule  of  rates 
issued  to  the  pubUc,  which  schedule 
was    reasonable    and    in    conformity 
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ditions.^  But  a  state  statute  forbidding  railroads  to  charge  more 
for  a  short  haul  than  for  a  long  haul  is  unconstitutional,  so  far  as  it 
applies  to  hauls  beyond  the  state.-  Quo  warranto  does  not  lie  at  the 
instance  of  the  state  to  prevent  a  railroad  company  from  making  an 
additional  charge  for  the  use  of  switch  tracks.^  A  state  court  may  by 
mandamus  compel  a  railroad  to  give  equal  local  switching  service  to 
its  shippers,  even  though  the  cars  so  switched  are  to  be  engaged  in  in- 
terstate commerce  ;  in  other  words,  may  prevent  discrimination  between 
shippers,  this  being  a  common  law  duty  and  congress  having  taken  no 
action  in  regard  thereto.^  A  railroad  is  liable  to  a  shipper  to  whom  it 
neglects  or  refuses  to  furnish  cars  for  shipments,  when  it  is,  at  the  same 
time,  furnishing  cars  to  his  competitors.^  A  stockyards  company  may 
maintain  a  bill  of  injunction  against  a  railroad  requiring  the  latter  to 
switch  and  deliver  stock  cars  to  a  connecting  carrier  for  transportation 
to  the  stockyards  company,  the  same  as  the  railroad  does  for 
with  the  one  prepared  for  the  com-    of  discrimination,   as  affected  by  the 


pany  by  the  raihoad  and  warehouse 
commissioners  of  the  state ;  and  it 
was  agreed  by  said  freight  agent  that 
the  plaintiff  should  receive  back,  by 
way  of  rebate,  a  portion  of  the  freight 
so  charged  and  paid.  After  plaintiff 
had  shipped  a  large  quantity  of 
freight  under  this  secret  agreement, 
when  the  rebates  due  amounted  to 
over  $6,500,  the  company  refused  to 
pay  the  same,  whereupon  plaintiff 
brought  suit  to  recover.  Held,  that  the 
secret  agreement  was  void  as  being 
against  public  policy  at  the  common 
law,  and  a  violation  of  the  statute 
against  unjust  discriminations ;  hold- 
ing also  that  the  case  Toledo,  etc. 
R.  R.  V.  EUiott,  76  111.  67  (1875),  hav- 
ing been  decided  under  a  prior  statute 
controlling  the  same^  and  the  case 
Erie,  etc.  Despatch  v.  Cecil,  112  111. 
180  (1884),  being  overruled,  are  not 
authority  in  this  ease,  and  that  the 
principles  there  laid  down  are  not 
applicable  herein.  See  also  Illinois 
Cent.  R.  R.  v.  People,  121  111.  304 
(1887).  An  agreement  to  locate  a 
depot  at  a  particular  place  cannot  al- 
ways be  enforced  by  specific  perform- 
ance. Conger  v.  New  York,  etc.  R.  R., 
120  N.  Y.  29  (1890).  The  New  York 
courts  will  uot  enforce  a  statutory 
liability  of  railroads  in  Pennsylvania 
for  discriminations  in  rates.  Langdon 
V.  New  York,  etc.  R.  R.,  58  Hun,  122 
(1890).      For   a   well-considered    case 


English  statute  against  such,  see  Den- 
aby,  etc.  Co.  v.  Manchester,  etc.  Rj'., 
L.  R.  11  App.  Cas.  97  (1885),  revers- 
ing, in  part,  L.  R.  14  Q.  B.  D.  209 
(1884),  and  L.  R.  13  Q.  B.  D.  674 
(1884).  Cf.  English  statutes  and  cases 
collected  in  Brown  &  Theobald's 
Railways.  Even  though  a  railroad  is 
giving  a  lower  rate  to  one  customer 
than  to  another,  yet  a  stockliolder 
cannot  maintain  a  suit  of  injunction 
to  compel  the  party  to  pay  what  he 
should  have  paid.  While  the  act  is 
illegal,  it  is  not  ultra  vires,  and  as  to 
the  illegal  act  it  is  for  the  corporation 
to  decide  whether  or  not  it  will  sue. 
Anderson  v.  Midland  Ry.,  [1902]  1 
Ch.  369.  The  agreement  of  an  electric 
power  companj"  in  constructing  a  dam 
and  purchasing  water  rights  for  that 
purpose  to  give  free  power  up  to  a 
certain  amount  to  a  village  is  in  viola- 
tion of  the  statute  prohibiting  dis- 
criminations in  compensation.  Presi- 
dent, etc.  V.  Southern  Wisconsin,  etc. 
Co.,  149  Wis.  168  (1912). 

1  Alabama,  etc.  Ry.  v.  Mississippi 
R.  R.,  203  U.  S.  496  (1906). 

2  Wabash,  etc.  Ry.  v.  Illinois,  118 
U.  S.  557  (1886). 

3  State  V.  Atchison,  176  Mo.  687 
(1903). 

^  Missouri,  etc.  Rv.  v.  Larabee,  etc. 
Co.,  211  U.  S.  612  (1909). 

'•>  Chicago,  etc.  R.  R.  r.  Wolcott,  141 
Ind.  267  (1895). 
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others. '  An  agreement  between  a  steam  railroad  and  a  street  railroad  that 
during  a  Kmited  time  the  latter  will  not  reduce  rates  unless  required  by 
law,  is  not  contrary  to  public  policy.^  A  railroad  wharf  is  not  quasi- 
public  to  the  extent  that  the  railroad  may  not  exclude  some  steamship 
lines  while  admitting  others  to  the  benefits  of  handling  freight  over 
such  wharf.^  A  railroad  company  operating  also  a  line  of  steamboats 
is  not  obliged  to  permit  competitors  to  use  its  steamboat  wharf.^  A 
railroad  may  grant  exclusive  rights  to  an  omnibus  company  to  solicit 
business  on  its  trains.^  The  subject  of  connecting  line  agreements  is 
considered  elsewhere.^ 

§  902.  Rates  charged  by  railroads  may  be  reduced  by  the  legis- 
lature if  they  are  unreasonably  high.  —  It  formerly  was  believed 
that  a  state  legislature  could  not  by  statute  reduce  railroad  charges 
for  the  transportation  of  freight  and  passengers.  The  celebrated 
Granger  Cases  in  the  supreme  court  of  the  United  States  overthrew 
this  doctrine,  and  sustained  the  power  of  a  state  legislature  to  order 
railroads  to  reduce  their  intrastate  rates  where  those  rates  were  un- 
reasonably high.^ 

1  Louisville,  etc.  R.  R.  v.  Central,  Commission,  197  Fed.  Rep.  954  (1912), 
etc.  Co.,  133  Ky.  148  (1906).  the    court    held    that    in    Alabama    a 

2  Raritan,  etc.  R.  R.  v.  Middlesex,  railroad  was  entitled  to  eight  per  cent, 
etc.  Co.,  70  N.  J.  L.  732  (1904).  on  the  value  of  its  property  if  its  charges 

3  Lousiville,  etc.  R.  R.  v.  West  were  reasonable  in  themselves,  and 
Coast,  etc.  Co.,  198  U.  S.  483  (1905),  hence  that  a  reduction  of  intrastate 
rev'g  West  Coast,  etc.  Co.  v.  Louis-  rates,  which  would  not  enable  the 
ville,  etc.  R.  R.,   121  Fed.  Rep.  625.  company  to  earn  eight  per  cent.,  was 

*  Ilwaco,  etc.  Nav.  Co.  v.  Oregon,  unconstitutional  and  void.     The  court 

etc.    Ry.,    57   Fed.    Rep.   673    (1893).  said  that  the  cost  of  reproducing  the 

^  See  §  909,  infra.  property  was   the  chief  element,   and 

^  See  §  898,  supra.  that   in   apportioning  the   total  value 

^  Munn   V.    Illinois,    94   U.    S.    113  between  interstate  and  intrastate  busi- 

(1876) ;     Farmers'    Loan,    etc.    Co.    v.  ness,   the  revenues  from  each  should 

Stone,     20    Fed.     Rep.    270     (1884) ;  be   compared,    making   allowance   for 

Louisville,    etc.     R.  R.     v.    Tennessee  the  greater  relative  cost  of  doing  local 

R.  R.,  19  Fed.  Rep.  679  (1874) ;  Illinois  business.     Even  though  a  provision  in 

Cent.    R.    R.    v.    People,    95    111.    313  a  special  railroad  charter  provides  that 

(1880) ;  Chicago,  etc.  R.  R.  v.  Chicago,  rates   shall  be  fixed  by  its  board   of 

etc.  Coal  Co.,  79  111.  121  (1875) ;   Chi-  directors,  yet,  under  a  reserved  right  to 

cago,  etc.  R.  R.  v.  People,  67  111.  11,  amend,  the  legislature  may  authorize 

16  (1873) ;   Railroad  Co.  v.  Richmond,  a  state  commission  to  regulate  rates. 

19  Wall.  584   (1873).     Cf.    Ivillmer  v.  Matthews    v.    Board    of    Corporation 

New  York,  etc.  R.  R.,  100  N.  Y.  395  Com'rs,  etc.,  97  Fed.  Rep.  400  (1899). 

(1885) ;  Georgia  R.  R.  v.  Smith,  70  Ga.  A     reduction     of     the     railroad     rate 

694  (1883) ;   Laurel  Fork,  etc.  R.  R.  v.  charged  for  transporting  fertihzers  in 

West   Virginia,   etc.    Co.,   25   W.    Va.  North  Carolina  by  the  railroad  com- 

324  (1884).     For  an  application  of  the  mission  was  sustained  in  Matthews  v. 

Illinois  statute  of   1873  in  regard   to  Board,  etc.  Com'rs,  106   Fed.  Rep.  7 

rates,  see  Chicago,  etc.  R.  R.  v.  Jones,  (1901).     A    statute    conferring    on    a 

149    111.    361     (1894).     In    the    case  reorganized  company  all  the  rights  of 

Western  Ry.  of  Alabama  v.  Railroad  the  old  company  may  contain  a   pro- 
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One  of  the  greatest  legal  problems  facing  the  American  people  is 
how  far  a  state  or  the  general  government  ma\'  reduce  railroad  rates. 
For  over  thirty  years  this  question  has  been  before  the  courts,  and  is 
still  unsettled.     There  is  no  doubt  that  a  state  has  the  constitutional 


vision  that  the  new  company  shall  be 
subject  to  a  statute  fixing  rates  of 
transportation,  even  though  the  old 
company  was  not  subject  thereto. 
Commissioner,  etc.  v.  Grand  Rapids, 
etc.  Ry.,  130  Mich.  248  (1902).  In 
the  case  Chicago,  etc.  Ry.  v.  Tomp- 
kins, 90  Fed.  Rep.  363  (1898),  the 
court  sustained  the  South  Dakota 
statute  reducing  railroad  rates  in 
that  state,  the  court  holding  that  the 
indebtedness  of  the  company  is  not 
conclusive  as  to  the  cost  of  con- 
struction, and  that  the  company's 
statement  as  to  its  operating  expense 
is  not  conclusive,  and  that  a  reduction 
is  legal  if  it  leaves  a  fair  profit  on 
local  earnings.  Congress  has  power 
to  reduce  raihoad  rates  charged  by 
an  interstate  land  grant  railroad  for 
the  transporting  of  soldiers.  Atlan- 
tic, etc.  R.  R.  V.  United  States,  76 
Fed.  Rep.  186  (1896).  Raib-oad  rates 
may  be  reduced  by  statute  and  made 
to  depend  upon  the  length  of  the  road. 
Dow  V.  Beidelman,  49  Axk.  325 
(1887).  Where  for  a  certain  period 
rates  were  to  be  fixed  in  the  discre- 
tion of  corporate  authorities  the 
legislature  cannot  regulate  before  the 
expiration  of  that  period.  Sloan  v. 
Pacific  R.  R.,  61  Mo.  24  (1875).  But 
(dictum)  nevertheless  the  courts 
have  the  right  to  limit  the  tolls  to 
reasonable  ones.  Attorney-General  v. 
Raib-oad  Cos.,  35  Wis.  425,  588  (1874). 
The  legislature  cannot  repeal  a  char- 
ter pro\asion  allowing  a  raihoad  to 
charge  certain  rates.  Hamilton  v. 
Keith,  5  Bush  (Ky).  458  (1869). 
Where,  by  charter,  rates  are  left  to 
the  discretion  of  corporate  officers, 
the  legislature  cannot  regulate  them. 
Philadelphia,  etc.  R.  R.  v.  Bowers,  4 
Houst.  (Del.)  506  (1873).  A  statute 
may  provide  that  a  shipper  who  is 
overcharged  may  recover  the  over- 
charge and  a  penalty  of  one  hundred 
dollars  in  addition.  Efland  v.  Southern 
Ry.     Co.,     146    N.     C.     135    (1907). 


Though  a  raihoad  charter  gives  direc- 
tors the  right  to  fix  rates,  yet  the  legis- 
lature may  regulate  under  its  power  to 
prohibit  and  punish  extortion.  Illinois, 
etc.  R.  R.  L'.  People,  95  111.  313  (1880). 
Though  under  the  decisions  in  the 
"Granger  Cases"  the  legislature  may 
regulate  railroad  rates  and  reduce 
them  to  a  point  where  the  road  does 
not  pay  on  its  capitalization,  if  the 
legislature  chooses,  yet  where  the 
state  constitution,  as  in  Oregon,  re- 
serves this  right  with  the  proviso, 
"but  not  so  as  to  impair  or  destroy 
any  vested  corporate  right,"  then  the 
regulation  must  be  reasonable,  and 
the  courts  may  pass  on  its  reasonable- 
ness. Ex  parte  Koehler,  23  Fed.  Rep. 
529  (1885).  A  contract  between  two 
raihoads  not  to  reduce  rates  below  a 
certain  figure  becomes  inoperative 
and  ceases  when  the  legislature  re- 
duces the  rates  below  that  figure. 
Buffalo,  etc.  R.  R.  v.  Buffalo,  etc.  R.  R., 
Ill  N.  Y.  132  (1888).  The  state 
may  regulate  joint  rates  over  several 
railroads.  BurUngton,  etc.  Ry.  v. 
Dey,  82  Iowa,  312  (1891).  A  statute 
fixing  maximum  passenger  rates  of 
railroads,  according  to  a  classification 
varying  the  rate  "with  the  gross  an- 
nual passenger  earnings  of  each  road, 
is  constitutional,  even  though  the  rate 
allowed  is  higher  in  one  part  of  the 
state  than  another.  Wellman  v.  Chi- 
cago, etc.  Ry.,  83  Mich.  592  (1890); 
aff'd,  143  U.  S.  339.  Under  a  former 
statute  in  Ohio,  now  repealed,  rates 
were  to  be  reduced  where  the  profits 
had  been  ten  per  cent,  on  the  capital 
for  ten  years  prior  to  the  statute. 
Railway  Co.  v.  Furnace  Co.,  49  Ohio 
St.  102  (1892).  Under  the  constitu- 
tional reserved  right  to  alter,  revoke, 
or  annul  a  charter,  the  legislature 
may  reduce  rates  where  no  injustice 
is  done  to  stockholders.  St.  Louis,  etc. 
Ry.  V.  Ryan,  56  Ark.  245  (1892).  See 
also,  on  this  subject,  §§  501,  etc., 
supra. 
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right  to  reduce  intrastate  railroad  rates  which  are  unreasonably  high, 
but  the  question  is  when  is  a  railroad  rate  unreasonably  high,  and 
what  is  the  test  of  whether  it  is  reasonable  or  not  ?  Some  of  the  decisions 
hold  that  a  railroad  rate  is  unreasonably  high  if  it  yields  more  than  ex- 
penses and  a  fair  return  on  the  fair  value  of  the  railroad  property.  This 
is  the  "  cost  of  service  "  theory.  Other  cases  hold  that  a  railroad  rate 
is  not  unreasonably  high  if  it  does  not  exceed  the  value  of  the  service 
to  the  shipper,  and  if  it  does  not  restrict  public  trade.  This  is  the 
"  value  of  the  service  "  theory.  The  former  refers  to  the  money  which 
the  railroad  makes,  while  the  latter  refers  to  the  burden  imposed  on 
the  traffic.  In  applying  the  former  theory  sometimes  the  original 
cost  of  the  property  is  considered,  and  sometimes  the  cost  of  reproducing 
it  in  its  present  depreciated  form,  and  sometimes  the  present  actual 
value  of  the  physical  property,  and  sometimes  the  outstanding  stock 
and  bonds,  and  sometimes  some  other  basis  of  arriving  at  the  "  cost  of 
service."  The  other  theory  has  its  difficulties  also,  namely,  how  to 
determine  the  value  of  the  service  to  the  shipper ;  whether  the  rail- 
road may  charge  "  all  the  traffic  will  bear,"  ^  or  whether  a  substantial 
profit  instead  of  a  bare  margin  of  profit,  shall  be  left  to  the  shipper. 

In  England  the  House  of  Lords  has  held  that  the  argument  that  a 
quasi-public  corporation  is  paying  too  high  a  dividend  is  "  preposter- 
ous," and  that  the  sole  question  is  "  what  is  reasonable  to  charge  to  the 
person  who  is  charged."  ^ 

'  Some  comments  on  this  are  found  against  whom  it  is  charged.     But  that 

in  the  notes  to  §  901,  supra.  is  merely  imaginary.     Here  we  have 

2  Canada  Southern  Ry.  v.  Interna-  got    a    perfectly    reasonable    scale    of 

tional  Bridge  Co.,  L.  R.  8  App.  Cas.  charges  in  everything  which  is  to  be 

723    (1883),    where    Lord    Chancellor  regarded    as    material    to    the   person 

Selborne,  in  passing  on  the  question  as  against  whom  the  charge  is  made.     One 

to  the  reasonableness  of  the  charges  of  their  Lordships  asked  Counsel  at 

made  by  the  bridge  company  owning  the  bar  to  point  out  which  of  these 

a  bridge  at  Niagara  Falls  to  a  railroad  charges    were    unreasonable.     It    was 

company  whose  cars  passed  over  the  not  found  possible  to  do  so.     In  point 

bridge,  said  (pp.  731,  732)  :  of  fact,  every  one  of  them  seems  to 

"  It  certainly  appears  to  their  Lord-  be,  when  examined  with  reference  to 

ships  that  the  principle  must  be,  when  the  service  rendered  and   the  benefit 

reasonableness  comes  in  question,  not  to  the  person  receiving  that  service, 

what  profit  it  may  be  reasonable  for  perfectly    unexceptionable,    according 

a  company  to  make,  but  what  it  is  to    any    standard    of    reasonableness 

reasonable  to  charge  to  the  person  who  which  can  be  suggested.     That  being 

is  charged.     That  is  the  only  thing  he  so,  it  seems  to  their  Lordships   that 

is  concerned  with.     They  do  not  say  it    would    be    a    very    extraordinary 

that    the    case  may  not  be   imagined  thing    indeed,    unless    the    legislature 

of  the  results  to  a  company  being  so  had  expressly  said  so,  to  hold  that  the 

enormously    disproportionate    to    the  person  using  the  bridge  could  claim  a 

money  laid  out  upon  the  undertaking  right  to  take  the  whole  accounts  of  the 

as  to  make  that  of  itself  possibly  some  company,     to    dissect     their    capital 

evidence  that  the  charge  is  unreason-  account,   and  to  dissect  their  income 

able,    with    reference    to    the    person  account,  to  allow  this  item  and  disallow 
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The  underlying  question  is  :  ^Vhat  is  a  reasonable  rate  ?  This  ques- 
tion is  propounded  by  the  supreme  court  of  the  United  States  to  coun- 
sel, who  appear  before  it  to  argue  rate  reduction  cases.  That  court 
carefully  and  properly  refrains  from  committing  itself  to  any  exact 
definition,  and  confines  itself  to  each  particular  case  that  comes  before 
it.  It  realizes  that  there  is  a  political  and  economic  side  as  well  as  a 
legal  side  to  this  question.  Meantime  the  railroads  require  nearly  a 
billion  dollars  a  year  to  fulfill  their  public  duty  of  providing  extensions 
and  improvements.  That  money  cannot  be  raised  if  the  credit  of  the 
railroads  is  unduly  impaired  by  extreme  reductions  of  rates.  In 
other  words,  rates  must  be  sufficient  to  yield  enough  profit  to  pay  a 
fair  return  on  the  investment  and  thus  enable  the  railroads  to  raise  this 
vast  sum  of  fresh  money  annually.  Radical  reductions  of  rates  might 
prevent  the  railroads  from  raising  money  to  fulfill  their  public  duties 
in  the  way  of  increased  facilities  and  extensions.     Accordingly  the  neces- 


that,  and,  after  manipulating  the 
accounts  in  their  own  way,  to  ask  a 
court  to  say  that  the  persons  who  have 
projected  such  an  undertaking  as  this, 
who  have  encountered  all  the  original 
risks  of  executing  it,  who  are  still 
subject  to  the  risks  which  from  natural 
and  other  causes  everj^  such  under- 
taking is  subject  to,  and  who  may 
possibly,  as  in  the  case  alluded  to  by 
the  learned  judge  in  the  court  below, 
the  case  of  the  Tay  Bridge,  have  the 
whole  thing  swept  away  in  a  moment, 
are  to  be  regarded  as  making  unreason- 
able charges,  not  because  it  is  other- 
wise than  fair  for  the  railway  company 
using  the  bridge  to  pay  those  charges, 
but  because  the  bridge  company  gets 
a  dividend  which  is  alleged  to  amount, 
at  the  amount,  to  fifteen  per  cent. 
Their  lordships  can  hardly  character- 
ize that  argument  as  anything  less 
than  preposterous." 

It  is  to  be  noted  that  this  ease  in- 
volved not  a  legislative  reduction  of 
rates,  but  a  judicial  determination 
as  to  whether  the  i-ates  were  reasonable. 

The  above  decision  was  explained 
in  Watson  r.  Caledonian  Ry.,  3  Cas. 
in  Ct.  of  Sess.  (5th  Series)  791  (1901), 
as  follows  (p.  794) : 

"But  I  think  it  has  never  been 
recognized  as  among  these  methods 
for  the  railway  company  complained 
against  to  inquire  into  the  business 
affairs  of  the  trader  complaining,  into 


the  volume  of  his  trade,  the  cost  at 
which  he  carries  it  on,  or  the  profit 
which  he  makes  on  it.  It  would  be 
very  strange  if  considerations  of  that 
kind  were  held  to  be  relevant,  because 
railway  rates  are  not  fixed  with  ref- 
erence to  the  poverty  or  riches  of 
individual  traders,  but  in  order  to 
yield  a  fair  remuneration  to  the  com- 
panies themselves  for  the  services 
which  they  render.  That  is  entirely 
consistent  with  Lord  Selborne's  view 
in  The  Canada  Southern  Railway  case 
(8  App.  Cas.  723),  because  when  he 
speaks  of  examining  a  rate  'with  ref- 
erence to  the  service  rendered  and 
the  benefit  to  the  person  receiving 
that  service,'  he  is  arguing  against 
the  notion  of  testing  the  reasonable- 
ness of  a  rate  by  the  profits  of  the  rail- 
way company,  and  assuredly  he  gives 
no  countenance  to  the  notion  of  test- 
ing it  by  the  profits  of  the  trader.  I 
agree  with  Mr.  Justice  (now  Lord 
Justice)  Collins,  that  'the  reasonable- 
ness of  the  rate  is  not  to  be  tried  by 
its  effect  upon  the  trade  of  the  persons 
who  have  to  pay  it'  (Rickett,  Smith 
&  Co.'s  case,  L.  R.  1  Q.  B.  Div.  260  — 
1895).  Certainly  if  the  condition 
of  the  trade  in  any  particular  class  of 
goods  is  to  any  extent  a  legitimate 
subject  of  inquiry,  that  inquiry  must 
be  directed  to  the  condition  of  the 
trade  in  general,  and  not  to  the  profits 
or  losses  of  any  particular  applicant."' 
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sities  of  the  situation  may  lead  to  the  conclusion  that  a  reasonable 
rate  is  a  rate  which  will  sustain  the  credit  of  an  established  railroad, 
in  a  particular  part  of  the  country,  and  enable  it  to  raise  fresh  capital  to 
fulfill  its  public  duties  of  good  service,  improvements,  betterments,  in- 
creased facilities  and  extensions.  This  definition  is  based  on  public 
policy  and  necessity,  and  ultimately  will  prevail.  Either  that  or  gov- 
ernment ownership,  because  the  money  must  be  had. 

The  difiiculty  of  determining  what  is  a  reasonable  rate  is  shown  by 
the  decisions  of  the  supreme  court  on  that  subject.  Beginning  with 
the  Granger  cases  in  1876  down  to  the  INIinnesota  railroad  reduction 
rate  cases,  decided  in  June,  1913,  there  has  been  a  continual  discus- 
sion of  the  subject,  and  even  now  only  the  elements  entering  into  what 
constitutes  a  reasonable  rate  are  being  defined,  and  the  final  conclusion 
will  be  an  economic  as  much  as  a  legal  conclusion.  The  decisions  of 
the  supreme  court  on  this  subject  are  given  in  the  notes  below  in 
chronological  order. ^ 

From  these  decisions  it  is  evident  that  the  supreme  court  is  moving 


iMunn  V.  Illinois,  94  U.  S.  113 
(1876) ;  Chicago,  etc.  R.  R.  v.  Iowa, 
94  U.  S.  155  (1876) ;  Peik  v.  Chicago, 
etc.  Ry.,  94  U.  S.  164  (1876) ;  Chicago, 
etc.  R.  R.  V.  Ackley,  94  U.  S.  179 
(1876) ;  Winona,  etc.  R.  R.  v.  Blake,  94 
U.  S.  180  (1876) ;  Stone  v.  Wisconsin, 
94  U.  S.  181  (1876).  These  were  the 
celebrated  "Granger  Cases."  They 
held  that ' '  A  state  maj'  limit  the  amount 
of  charges  by  railroad  companies  for 
fares  and  freights,  unless  restrained 
by  some  contract  in  the  charter,"  and 
that  the  courts  could  not  question  the 
same.  As  stated  in  the  next  follow- 
ing decision,  those  cases  held  that 
"the  several  railroad  cases  decided 
at  the  same  time,  require  the  company 
to  carry  at  reasonable  rates,  and  leave 
the  legislature  at  liberty  to  fix  the 
maximum  of  what  would  be  reasonable, ' ' 
where  the  legislature  had  power  to 
regulate  the  corporation  or  alter  its 
charter.  Those  decisions  were  wTong, 
and  have  been  practically  overruled 
since  that  time.  Justices  Field  and 
Strong  dissented. 

Shields  v.  Ohio,  95  U.  S.  319  (1877). 
This  case  held  that  the  legislature 
might  reduce  railroad  rates  under  its 
reserved  power  to  alter  the  charter. 
The  same  justices  dissented. 

Ruggles  V.   Illinois,   108  U.   S.  526 


(1883);  Illinois  Central  R.  R.  v. 
Illinois,  108  U.  S.  541  X1883).  These 
cases  held  that  even  if  a  charter  pro- 
vides that  the  board  of  directors 
should  have  power  to  establish  rates, 
yet  that  this  did  not  restrict  the  right 
of  the  legislature  to  reduce  the  same. 
■  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347  (1884).  In 
that  case  the  City  of  San  Francisco 
and  a  water-works  company  had,  in 
accordance  with  the  statute,  appointed 
a  board  to  fix  the  water  rates,  and  the 
rates  were  so  fixed,  and  subsequently 
a  statute  was  passed  giving  the  city 
the  sole  power  to  change  the  rates, 
and  the  court  held  that  this  was  con- 
stitutional ;  JNIr.  Justice  Field  dissent- 
ing. 

Railroad  Commission  Cases,  116 
U.  S.  307  (1886);  Stone  r.  Illinois 
Central  R.  R.,  110  U.  S.  347  (1886) ; 
Stone  V.  New  Orleans  etc.  R.  R.  116 
U.  S.  352  (1886).  Here  the  court  re- 
ferred to  its  decision  in  Munn  v. 
Illinois,  as  holding  that  a  railroad  rate 
which  had  been  fixed  by  the  legislature 
"will  be  binding  on  the  courts  in  their 
adjudication,  as  well  as  on  the  parties 
in  their  dealings,"  and  held  that  a 
charter  giving  the  board  of  directors 
of  a  railroad  the  power  to  fix  reasonable 
rates,  did  not  take  away  this  power 
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carefully  on  this  question  of  what  rules  shall  determine  the  constitu- 
tionality of  a  reduction  of  rates  by  the  state.     At  present  the  subject 

of  the  legislature,  and  that  the  legis- 
lature might  delegate  that  power  to 
commissioners,  Justices  Field  and 
Harlan  dissenting. 

Wabash,  St.  Louis  &  Pac.  Ry.  v. 
Illinois,  118  U.  S.  557  (1886).  This 
ease  practically  led  to  the  enactment 
of  the  interstate  commerce  commis- 
sion law.  It  held  that  a  state  had  no 
power  to  reduce  the  railroad  rate  on  the 
transportation  of  goods  into  another 
state,  not  even  the  rate  on  that  part 
of  the  journey  which  was  in  the  state. 

Dow  V.  Beidelman,  125  U.  S.  680 
(1888).  In  this  case  the  legislature 
had  reduced  railway  passenger  rates 
from  five  cents  to  three  cents  a  mile. 
It  was  proved  that  the  cost  of  con- 
structing the  railroad  was  $4,000,000, 
and  that  it  had  a  bonded  debt  of  $2,- 
850,000,  and  that  the  reduced  railroad 
rate  would  pay  only  one  and  one  half 
per  cent,  on  the  $4,000,000.  The  court 
sustained  the  reduction,  however,  on 
the  ground  that  no  proof  had  been 
given  as  to  the  price  paid  for  the  road 
at  foreclosure  sale,  nor  as  to  the  prices 
of  the  bonds  or  the  amount  of  the 
capital  stock. 

Georgia  R.  R.  &  Banking  Co.  v. 
Smith,  128  U.  S.  174  (1888).  This 
case  merely  decided  that  a  charter  in 
that  instance  did  not  prevent  the  legis- 
lature reasonably  regulating  its  rates. 

Chicago,  M.  &  St.  P.  Ry.  v.  Min- 
nesota, 134  U.  S.418  (1890) ;  Minneap- 
olis Eastern  Ry.  v.  Minnesota,  134 
U.  S.  407  (1890).  This  case,  as  cor- 
rectly stated  in  the  dissenting  opinion, 
practically  overruled  Munn  v.  Illinois, 
and  it  established  as  a  fi.xed  principle 
of  American  jurisprudence  that  the 
courts  might  inquire  into  the  reason- 
ableness of  legislative  reductions  of 
raih'oad  rates.  The  state  commission 
had  ordered  a  reduction  of  rates,  and 
the  railroad  company  refused  to  obey, 
and  the  commission  applied  to  the 
court  for  a  mandamus.  The  supreme 
court  of  Minnesota  sustained  the 
commission,  but  the  supreme  court 
of  the  United  States  reversed  that  de- 
cision. The  court  held  that  the  rail- 
road should  be  given  an  opportunity 


to  show  that  the  reduced  rate  was  un- 
reasonable. 

Chicago  &  Grand  Trunk  Ry.  v. 
Wellman,  143  U.  S.  339  (1892).  This 
case  involved  a  reduction  of  railroad 
passenger  rates.  The  court  held  that 
the  evidence  was  insufficient  to  prove 
that  the  reduction  was  unreasonable, 
there  being  no  proof  that  the  reduced 
rates  would  not  increase  the  traffic 
more  than  sufficient  to  make  up  the 
loss. 

Budd  V.  New  York,  143  U.  S.  517 
(1892).  See  also  Brass  v.  Stoeser,  153 
U.  S.  391  (1894).  This  was  an  eleva- 
tor case,  where  the  legislature  fixed 
the  rates  to  be  charged.  The  court 
reviewed  at  length  many  decisions  in 
various  states  affirming  the  power  of 
the  legislature  to  make  such  regulation, 
and  held  that  there  was  nothing  in  the 
record  to  show  that  the  rates  as  so 
fixed  were  unreasonably  low. 

Reagan  v.  Farmers'  L.  &  T.  Co., 
154  U.  S.  362  (1894) ;  Reagan  v.  Mer- 
cantile Trust  Co.,  154  U.  S.  413  (1894). 
Here  it  was  again  held  that  the  legis- 
lature may  delegate  to  a  commission 
the  power  to  regulate  railroad  rates. 
The  power  of  the  courts  to  review  legis- 
lative reduction  of  railroad  rates  was 
again  affirmed,  and  the  "Granger 
Cases"  explained  as  merely  holding 
that  the  legislature  had  the  right  to 
control  or  regulate  rates,  but  that  those 
decisions  did  not  pass  on  the  extent 
of  that  control.  The  record  showed 
that  the  bonds  and  stock  of  the  rail- 
road were  $25,000,000  and  the  prop- 
erty cost  $40,000,000  and  could  not  be 
replaced  for  less  than  $25,000,000,  and 
that  the  former  rates  did  not  enable 
the  company  to  pay  even  the  interest 
on  its  bonds,  and  a  receiver  had  been 
appointed,  and  that  the  operation  was 
economical,  and  that  no  increase  of 
business  from  the  lower  rates  would 
compensate  for  the  loss.  Accordingly 
the  court  declared  the  reduction  of 
rates  to  be  unconstitutional  and  void, 
but  stated  that  the  mere  failure  to 
produce  a  profit  would  not  be  con- 
clusive in  every  case,  especially  where 
there    was    extravagance    and    waste 
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is  in  a  vague  and  transition  stage.     The  supreme  court  is  inclined  to 
leave  the  door  open  for  all  considerations  which  would  throw  light  on 

each  ease  turned  on  its  own  special 
facts,  including  the  amount  of  money 
actually  invested,  and  that  the  rates 
on  one  road  might  be  reasonable  while' 
the  same  rates  on  another  road  might 
be  exorbitant,  and  that  the  rates  must 
be  just  both  to  the  company  and  to 
the  public. 

Smyth  V.  Ames,  169  U.  S.  467  (1898). 
In  this  case  the  legislature  of  Nebraska 
had  reduced  railroad  rates,  and  the 
supreme  court  declared  the  reduction 
illegal.  The  court  based  its  decision 
on  what  the  effect  would  have  been 
if  the  reduced  rates  had  been  enforced 
for  tliree  years  prior  to  the  statute, 
the  reduction  being  about  thirty  per 
cent.  The  court  discussed  the  detailed 
figures  at  great  length,  and  showed 
that  this  reduction  would  have  re- 
duced the  rates  below  the  operat- 
ing expense.  The  court  held  that  the 
"kind  and  amount  of  business  and  the 
cost  thereof  are  factors  which  deter- 
mine largely  the  question  of  rates," 
and  hence  that  the  rates  charged  in  one 
state  are  not  necessarily  any  basis  for 
charges  in  another  state,  and  the  court 
held  that  the  legislature  could  not 
compel  the  railroad  to  do  a  domestic 
business  at  a  loss,  even  though  the 
railroad  made  it  up  by  its  profits  on 
interstate  business,  and  even  though 
the  state  had  no  control  over  inter- 
state rates.  The  court  declined  to 
hold  that  the  railroad  was  entitled  to 
pay  the  interest  on  its  debt  and  a 
dividend  on  its  stock.  The  court  said 
that  this  was  subject  to  the  further 
rule  that  the  fair  value  of  the  prop- 
erty and  the  fair  value  of  the  services 
rendered  were  to  be  considered,  and  also 
the  right  of  the  public  to  be  exempt 
from  unreasonable  exactions,  especially 
where  the  bonds  may  exceed  the  fair 
value  or  the  capitalization  may  be 
largely  fictitious.  The  court  said  that 
the  amount  of  compensation  to  which 
the  railroad  is  entitled  "and  what  are 
the  necessarj^  elements  of  such  an 
inquiry,  will  always  be  an  embarrass- 
ing question,"  but  that  the  alleged 
basis  of  all  such  calculations  "must 
be  the  fair  value  of  the  property  being 


or  unwise  extensions  or  construction 
during  periods  of  high  prices.  This 
seems  to  be  the  first  case  where  that 
court  set  aside  such  a  reduction  of  rates. 

St.  Louis  &  San  Fran.  Ry.  v.  Gill, 
156  U.  S.  649  (1895).  Here  again  was 
involved  the  Arkansas  statute  reduc- 
ing passenger  rates  to  three  cents  a 
mile  on  railroads  of  a  certain  length. 
The  railroad  offered  to  prove  that  it 
had  not  earned  the  interest  on  its  debt, 
and  that  it  never  earned  one  per  cent, 
on  the  actual  cash  cost  of  the  road  and 
the  cash  actually  invested  in  the  stock, 
and  that  it  cost  more  than  three  cents 
a  mile  to  furnish  the  service.  The 
court  pointed  out  that  difficulty  would 
arise  where  one  competing  road  makes 
no  profit  on  account  of  inferior  facili- 
ties or  excessive  expenditures,  while 
the  other  competing  road  did  make  a 
profit.  The  court  pointed  out  that 
the  offer  of  proof  mentioned  above  was 
not  even  for  the  whole  line  in  the  state, 
but  only  for  a  portion  of  the  line,  and 
that  this  was  not  sufficient,  and  hence 
the  court  refused  to  declare  the  re- 
duction illegal. 

Covington  &  L.  Turnpike  Road  v. 
Sandford,  164  U.S.  578  (1896).  In  this 
case  it  appeared  that  the  regular  tolls 
were  just  to  the  public,  but  a  statute 
had  reduced  them  to  a  point  that  would 
prevent  the  company  keeping  its 
road  in  proper  repair  and  earning  any 
dividends  whatever  for  the  stock- 
holders, and  the  court  held  that  this 
was  unconstitutional.  The  record 
stated  the  average  annual  receipts  and 
expenses  for  many  years,  and  that  the 
dividends  had  not  been  more  than  four 
per  cent,  per  annum,  and  that  the 
proposed  reduction  of  tolls  was  one 
half.  The  court  said,  however,  that 
the 'mere  fact  that  the  company  could 
not  earn  anj^  di\'idond  upon  its  capital 
stock  was  not  conclusiA'e,  but  the  rights 
of  the  public  were  to  be  considered, 
and  that  even  if  revenues  decreased 
by  competition,  this  might  not  pre- 
vent a  legislative  reduction  of  the  rates, 
and  that  unreasonable  exactions  in  the 
way  of  rates  could  not  be  maintained 
on  that  theory,  and  the  court  said  that 
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the  particular  case  before  the  court,  namely,  "  the  cost  of  the  service  "  ; 
"  the  value  of  the  service  " ;    the  amount  invested ;    present  value ; 


used  by  it  for  the  convenience  of  the 
public.  And  in  order  to  ascertain 
that  value,  the  original  cost  of  con- 
struction, the  amount  expended  in 
permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with 
the  original  cost  of  construction,  the 
probable  earning  capacity  of  the  prop- 
erty under  particular  rates  prescribed 
by  statute,  and  the  sum  required  to 
meet  operating  expenses,  are  all  mat- 
ters for  consideration,  and  are  to  be 
given  such  weight  as  may  be  just  and 
right  in  each  ease.  We  do  not  say 
that  there  may  not  be  other  matters 
to  be  regarded  in  estimating  the  value 
of  the  property.  What  the  company 
is  entitled  to  ask  is  a  fair  return  upon 
the  value  of  that  which  it  employs 
for  the  public  convenience.  On  the 
other  hand,  what  the  public  is  entitled 
to  demand  is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway 
than  the  services  rendered  by  it  are 
reasonably  worth." 

San  Diego  Land  Co.  v.  National 
City,  174  U.  S.  739  (1899).  This  was 
a  water-works  case.  A  city  in  Cali- 
fornia, acting  under  a  statute,  had  re- 
duced the  rates,  and  the  water-works 
company  claimed  that  the  reduction 
was  unreasonable  and  unjust  as  de- 
priving it  of  any  return  on  its  invest- 
ment. The  court  admitted  that  it  was 
proper  to  take  into  consideration  the 
cost  of  the  plant  and  of  operation  and 
interest  and  depreciation  and  a  fair 
profit  on  the  money  actually  invested, 
but  said  that  there  must  always  be  con- 
sidered "the  real  value  of  the  property 
and  the  fair  value  in  themselves  or  for 
services  rendered  ...  a  fair  return 
upon  the  reasonable  value  of  the  prop- 
erty at  the  time  it  is  being  used  for  the 
public,"  because  it  may  have  cost  more 
than  it  should  have  cost,  and  its  debt 
may  be  more  than  the  real  value  of  the 
property.  The  court  held  that  losses 
of  the  company  in  distributing  water 
outside  of  the  municipality  were  not 
to  be  considered  in  fixing  the  rates 
inside  of  the  municipality.  The  court 
decided  that  the  record  did  not  prove 


the  taking  of  property  without  just 
compensation,  and  therefore  a  depriva- 
tion of  property  without  due  process 
of  law. 

Chicago,  Milwaukee  &  St.  Paul  Ry. 
V.  Tompkins,  17G  U.  S.  167  (1900). 
This  case  passed  upon  a  South  Dakota 
statute  reducing  railroad  passenger 
rates  to  three  cents  a  mile.  The  court 
rejected  the  theory  that  the  reasonable- 
ness of  such  reduction  of  local  rates 
would  be  determined  without  regard 
to  the  receipts  from  interstate  busi- 
ness, inasmuch  as  the  expense  applied 
to  both  classes  of  business.  The  court 
rejected  the  complicated  method  of 
arriving  at  the  reasonableness  of  the 
rates  in  that  one  state  by  comparing 
the  value  of  the  property  in  the  state 
with  the  receipts  on  local  business,  so 
as  to  arrive  at  the  earning  capacity 
of  the  property  in  the  state,  the  object 
of  that  method  being  to  show  that 
while  the  local  rates  were  to  be  reduced, 
yet  that  the  earning  capacity  would 
be  about  the  same.  The  court  also 
pointed  out  that  the  proposed  reduc- 
tion of  local  rates  would  merely  pay 
expenses  of  operation.  The  coiu-t  said 
that  the  cost  of  doing  local  business 
must  first  be  ascertained,  even  though 
difficult  to  arrive  at.  The  court  ac- 
cordingly held  that  the  lower  court 
should  refer  the  case  to  a  competent 
master  to  examine  and  report. 

Cotting  V.  Kansas  City  Stock 
Yards  Co.,  183  U.  S  79  (1901).  Here 
the  state  of  Kansas  had  enacted  a 
statute  reducing  stock  yard  charges 
at  Kansas  Cit^^  but  not  reducing 
stock  yard  charges  at  other  cities  in 
Kansas.  The  court  held  that  this 
denied  to  the  Kansas  City  Stock  Yard 
Company  the  equal  protection  of  the 
laws,  as  pro^^ded  in  the  constitution 
of  the  United  States.  The  court  heard 
the  argument  and  then  ordered  a  re- 
argument,  on  account  of  the  difficulty 
of  the  question.  The  court  reviewed 
carefully  the  previous  decisions,  and 
then  proceeded  to  lay  down  general 
rules,  and  stated  that  the  court  had 
not  held  that  the  legislature  might 
reduce  rates  to  the  point  of  confisca- 
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the  cost  of  reproduction  ;  the  probable  earnings ;  the  operating  expenses ; 
the  franchise  value  in  peculiar  cases ;    outstanding  stock  and  bonds 


tion,  and  leave  the  property  in  the 
hands  of  the  owners  without  any  re- 
muneration for  its  use.  The  court 
stated  that  it  had  held  that  the  present 
value  of  the  property  was  a  proper 
basis,  but  that  the  actual  cost  was  to 
be  considered,  and  "the  value  of  the 
services  rendered  to  each  individual  is 
also  to  be  considered."  The  master 
reported  that  the  proposed  reduction 
of  rates  would  reduce  the  profits  from 
$590,000  to  about  $290,000,  which 
would  leave  about  five  and  three  tenths 
per  cent,  on  the  value  of  the  property 
and  about  four  and  six  tenths  per  cent. 
on  the  capital  stock,  and  the  master 
reported  that  the  old  rates  were  no 
higher  than  those  charged  in  other 
parts  of  the  state.  The  court  pointed 
out  that  a  stock  yards  company  is 
different  from  a  railroad,  and  that 
while  the  former  might  be  regulated, 
yet  it  is  not  subject  to  the  rules  appli- 
cable to  railroads,  in  that  the  latter 
might  have  to  be  conducted  at  a 
pecuniary  loss  on  account  of  the  larger 
public  interest,  the  court  asking  the 
question,  "Is  there  not  force  in  the 
suggestion  that  as  the  state  may  do 
the  work  without  profit,  if  he  volun- 
tarily undertakes  to  act  for  the  state 
he  must  submit  to  a  like  determination 
as  to  the  paramount  interest  of  the 
public  ?  .  .  .  It  grants  the  right  of 
eminent  domain  by  which  property  can 
be  taken,  and  taken  not  at  the  price 
fixed  by  the  owner,  but  at  the  market 
value.  It  thus  enables  him  to  exercise 
the  powers  of  the  state,  and  exercising 
those  powers  and  doing  the  work  of  the 
state  is  it  wholly  unfair  to  rule  that 
he  must  submit  to  the  same  conditions 
which  the  state  may  place  upon  its 
own  exercise  of  the  same  powers  and 
the  doing  of  the  same  work  ?  It  is 
unnecessary  in  this  case  to  determine 
this  question."  Accordingly,  a  stock 
yards  company  being  different,  the 
state's  control  is  measured  not  by  its 
profits  and  volume  of  business,  but 
whether  the  particular  charges  made 
to  individuals  dealing  with  the  com- 
pany are  unreasonable.  Hence  if  each 
charge  is  reasonable,  it  is  immaterial 


that  by  reason  of  the  multitude  of 
transactions  the  profit  to  the  company 
is  large.  Accordingly  the  question 
was  "whether  in  each  particular 
transaction  the  charge  is  a  reason- 
able exaction  for  the  services  rendered,", 
and  hence,  while  the  aggregate  profits 
might  be  considered,  yet  that  is  only 
one  factor,  and  is  not  the  factor  to 
finally  determine  the  question  of 
reasonableness. 

McChord  v.  Louis\ille  &  Nash- 
\alle  R.  R.,  183  U.  S.  483  (1902). 
This  was  a  suit  to  enjoin  the  railroad 
commission  of  Kentucky  from  acting 
under  an  alleged  constitutional  statute 
authorizing  them  to  reduce  rates. 
The  court  held  that  such  an  injunction 
would  not  lie  before  the  rates  were 
reduced. 

Minneapolis  &  St.  Louis  R.  R.  v, 
Minnesota,  186  U.  S.  257  (1902). 
This  was  a  suit  by  the  railroad  com- 
mission of  Minnesota  to  compel  the  rail- 
roads to  make  joint  through  rates,  the 
joint  rate  being  fixed  and  divided 
among  the  railroads  by  the  commis- 
sion. The  court  held  that  the  rate 
for  coal  in  carload  lots,  as  fixed  by  the 
commission,  was  not  proved  unreason- 
able by  proof  that  if  all  freight  was 
carried  at  that  rate,  the  railroad  would 
not  pay  operating  expenses ;  there 
being  no  proof  that  the  profit  at  that 
rate  on  coal  alone  was  insufficient,  and 
no  proof  that  the  former  rate  on  coal 
was  reasonable  by  showing  the  cost 
of  transportation.  The  court  stated 
that  interest  on  bonds  and  dividends 
on  stock  were  to  be  excluded  in  arriving 
at  such  cost,  although  they  were  to 
be  considered  ultimately.  The  court 
stated  that  the  profits  from  other 
freight  might  be  large,  thus  offsetting 
the  new  rate  on  coal.  The  court 
pointed  out  that  its  decision  in  Smyth 
I'.  Ames  was  that  the  reasonableness 
of  local  rates  was  determined  without 
regard  to  the  interstate  business  or  the 
profits  from  the  interstate  business, 
yet  this  did  not  mean  that  the  rail- 
road was  entitled  to  the  same  profit 
on  all  classes  of  business.  The  court 
again  stated  that  while  a  railroad  is 
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when  issued  at  full  value  ;  the  profits ;  the  dividends  paid  in  some  cases ; 
the  relation  of  local  to  interstate  traffic  as  to  cost,  volume,  earning  power 


entitled  to  a  fair  return  on  the  capital 
invested,  this  does  not  justify  it  in 
charging  exorbitant  rates  to  pay  even 
operating  expenses,  if  general  condi- 
tions do  not  permit  it. 

San  Diego  Land  &  Towti  Co.  v. 
Jasper,  189  U.  S.  439  (1903).  This 
was  a  water-works  case.  The  rates 
had  been  reduced  by  a  municipal 
board  acting  under  a  statute.  The 
eom-t  upheld  the  plan  prescribed  by 
the  statute  of  valuing  the  property  and 
adding  annual  expenses,  including 
repairs,  management,  and  operation ; 
the  cost  of  permanent  improvements 
to  be  included  in  the  present  cost  and 
cash  value  of  the  property.  Then  the 
rates  were  to  be  adjusted  so  that  the 
profits  would  yield  from  six  to  eighteen 
per  cent,  upon  the  net  value  of  the 
property.  The  court  referred  to  its 
previous  decision  in  the  San  Diego 
case,  supra,  as  deciding  that  the  value 
of  the  property  at  the  time  of  its  use 
is  to  be  taken  and  not  its  cost,  less  an- 
nual depreciation.  The  court  held  that 
the  original  cost  in  this  case  was  too 
high  on  account  of  bad  judgment  and 
injudicious  expenditures.  The  court 
stated  that  cost  is  to  be  considered, 
but  is  not  conclusive.  The  court  took 
the  price  at  which  the  property  sold 
on  foreclosure  sale,  rather  than  the 
original  cost,  and  also  said  that  the 
amount  of  the  taxation  might  be  con- 
sidered. The  municipal  board  had 
allowed  six  per  cent,  on  the  value,  in 
addition  to  an  allowance  for  repairs, 
and  the  court  held  that  this  was  not 
confiscatory.  The  court  held  that  if  a 
larger  plant  had  been  built  than  was 
necessary  the  consumer  should  not 
be  obliged  to  pay  a  full  return  on  its 
cost. 

Stanislaus  County  v.  San  Joaquin 
Canal  and  Irrigation  Co.,  192  U.  S. 
201  (1904).  This  also  was  a  water- 
works ease.  The  company  claimed 
that  it  had  invested  about  one  million 
dollars,  and  that  the  rates  had  been 
reduced  to  such  an  extent  that  not  more 
than  six  per  cent,  could  be  realized, 
although  eighteen  per  cent,  had  been 
allowed    before.     The    court    upheld 


the  reduction  and  said  that  six  per 
cent,  was  enough,  especiallj^  as  the 
original  cost  may  have  been  too  great, 
or  mistakes  made  in  the  work,  or  more 
property  aequu-ed  than  necessary, 
and  that  mere  proof  of  cost  by  cor- 
porate books  did  not  prove  the  reason- 
ableness of  such  cost.  The  court 
held  that  the  present  cost  of  con- 
struction, i.e.  cost  of  reproduction, 
was  proper,  especially  as  much  of  the 
original  capital  had  been  invested 
twenty  and  thu-ty  years  previously. 

People's  Gas  Light,  etc.  Co.  v. 
Chicago,  194  U.  S.  1  (1904).  Here 
the  city  of  Chicago  had  reduced  gas 
rates  to  seventy-five  cents  per  thou- 
sand cubic  feet.  The  decision  involved 
not  the  reasonableness  of  the  rates  but 
the  question  of  whether  the  company 
had  a  contract  with  the  city  in  regard 
to  rates. 

Cleveland  v.  Cleveland  City  Ry., 
194  U.  S.  517  (1904).  This  was  a  case 
invohang  street  railway  fares,  and 
turned  on  the  question  of  whether  a 
contract  between  the  city  and  the 
company  prevented  the  reduction. 

Atlantic  Coast  Line  R.  R.  v.  Florida, 
203  U.  S.  256  (1906).  Here  the  Florida 
state  railroad  commission  had  re- 
duced the  rate  of  the  transportation  of 
phosphates.  The  supreme  court  de- 
clined to  hold  that  the  reduction  was 
unreasonable,  inasmuch  as  there  was  no 
proof  that  the  reduced  rate  was  ma- 
terially less  than  the  former  rate, 
and  no  proof  as  to  the  cost  of  trans- 
portation or  of  the  amount  trans- 
ported or  as  to  how  the  income  of  the 
company  would  be  affected.  The 
com-t  held  that  the  testimony  as  to  the 
gross  income  from  local  business  and 
the  value  of  the  railroad  property  and 
the  difficulty  of  transporting  phos- 
phates owing  to  terminals  did  not  give 
sufficient  data  to  determine  the  cost  of 
transportation.  The  court  admitted 
the  difficulty  of  ascertaining  the  cost 
of  transporting  a  single  article  and 
intimated  that  the  average  rate  of 
all  transportation  per  ton  per  mile 
might  have  to  be  accepted  as  a  basis. 

Illinois  Central  R.  R.  v.  Interstate 
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and  profits,  and  in  fact  any  other  piece  of  evidence,  in  the  particular 
case  before  the  court,  which  legally,  logically,  and  honestly  should  be 


Commerce  Commission,  206  U.  S.  441 
(1907).  Here  the  interstate  commerce 
commission  had  forbidden  an  advance 
in  the  rates  to  be  charged  for  the  trans- 
portation of  lumber  and  applied  to  the 
court  for  an  injunction  against  the 
railroads  making  such  higher  charges. 
The  supreme  court  sustained  the 
injunction  and  held  that  in  determin- 
ing the  reasonableness  of  the  railroad 
rate  the  cost  of  additional  construc- 
tion and  equipment  should  be  dis- 
tributed over  the  period  of  years  during 
which  the  additions  would  be  used,  and 
should  not  be  charged  against  the 
revenue  of  the  year  in  which  they  were 
made. 

Ex  par<e  Young, 209 U.  S.  123  (1908). 
Here  the  railroad  commission  of 
Minnesota,  acting  under  a  statute,  had 
reduced  the  railroad  local  rates.  The 
United  States  circuit  court  had  found 
the  attorney-general  of  Minnesota 
guilty  of  contempt  of  court  in  institut- 
ing mandamus  proceedings  in  the  state 
court  to  compel  the  railroads  to  obey 
the  statute,  such  mandamus  proceed- 
ings being  instituted  after  he  had  been 
enjoined  in  the  United  States  court. 
The  supreme  court  held  that  contempt 
proceedings  were  proper.  An  original 
application  ha\ing  been  made  to  the 
supreme  court  for  a  "writ  of  habeas 
corpus,  the  question  of  the  reason- 
ableness of  the  reduction  was  not 
directly  passed  upon.  E.xcessive 
penalties  may  render  the  statute  void. 

Prentis  v.  Atlantic  Coast  Line,  211 
U.  S.  210  (1908).  Here  the  Virginia 
railroad  commission  had  reduced 
railroad  rates.  The  supreme  court 
of  the  United  States  held  that  where 
the  constitution  of  the  state  allows  an 
appeal  to  be  taken  to  the  supreme 
court  of  the  state,  such  appeal  must 
be  taken  before  the  railroads  can 
maintain  a  bill  in  equity  in  the  United 
States  to  enjoin  that  reduction. 

City  of  Knoxville  v.  KnoxA-iUe  Water 
Co.,  212  U.  S.  1  (1909).  Here  the  city  of 
Knoxville  had  reduced  the  rates  of  a 
water-works  company.  The  court  held 
that  to  ascertain  the  present  value  of 
the  property,  the  cost  of  reproducing 


it  in  its  depreciated  condition  might 
be  proved.  The  bonds  and  stock  hav- 
ing been  shown  to  be  partly  fictitious, 
were  held  not  to  be  any  guide  as  to  the 
value  of  the  property.  The  court 
held  that  the  company  was  entitled 
to  earn  sufficient  for  current  repairs 
and  also  for  a  depreciation  fund,  but 
if  the  company  had  failed  to  set  aside 
a  depreciation  fund,  it  cannot  after- 
wards claim  the  right  to  maintain  high 
rates  in  order  to  restore  the  property. 
The  court  held  that  on  the  facts  before 
it,  six  per  cent,  would  be  earned  under 
the  reduced  rates,  and  that  that  was 
sufficient,  four  per  cent,  being  for  divi- 
dends and  two  per  cent,  for  deprecia- 
tion. 

Willcox  V.  Consolidated  Gas  Co., 
212  U.  S.  19  (1909).  This  case  in- 
volved a  legislative  reduction  of  gas 
rates  in  New  York  City  from  a  dol- 
lar to  eighty  cents  per  thousand  feet. 
The  court  held  that  where  there  is 
doubt  as  to  what  the  effect  of  the  re- 
duction wiU  be,  the  company  should 
be  left  to  put  the  new  rates  into  force 
and  to  ascertain  the  effect  before  call- 
ing on  a  court  of  equity  to  enjoin  the 
reduction.  The  court  in  arri\ang  at 
the  value  of  the  property  allowed  nearly 
eight  million  dollars  for  franchises, 
because  thej'  had  been  capitalized  at 
that  sum  many  years  before  with  the 
consent  of  the  state,  and  that  value 
had  been  recognized  as  proper.  The 
court  refused,  however,  to  allow  any 
additional  value  on  account  of  the 
growth  of  the  business,  and  the  court 
intimated  that  the  above  allowance 
for  franchise  value  was  not  to  be  con- 
sidered a  precedent.  Figuring  that 
at  the  reduced  rate  the  company  would 
net  five  and  a  half  per  cent,  on  the 
actual  value  of  its  property-  and  fran- 
chise, the  court  said  that  there  was  no 
arbitrary  rule  as  to  the  percentage 
of  income  to  be  allowed,  depending 
upon  the  risk  of  the  business,  the 
locality,  and  the  going  rate  of  income 
from  investments,  and  the  probable 
increase  of  business,  all  bearing  upon 
the  safety  of  the  investment.  The 
court  thought  that  a  gas  company  so 
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taken  into  consideration.     Just  as  courts  of  equity  have  always  declined 
to  make  a  precise  definition  of  what  constitutes  "  fraud,"  in  order  that 

located  should  reasonably  pay  six 
per  cent.,  and  by  proper  valuation  in 
this  ease  that  percentage  would  be 
realized.  The  value  placed  upon  the 
franchises  by  the  state  in  taxation  was 
not  admitted,  neither  did  the  court 
admit  any  value  for  good-will,  inas- 
much as  the  company  had  a  monopoly. 
The  value  of  the  real  estate  at  the 
time  of  the  suit,  and  not  its  cost,  was 
allowed.  In  connection  with  this 
case  reference  might  be  made  to  the 
New  York  mode  of  valuing  the  fran- 
chises of  a  public  service  corporation 
for  tax  purposes  as  laid  down  in  People 
V.  State  Board  of  Tax  Com.,  196  N.  Y. 
39,  and  197  X.  Y.  33  (1909),  where 
the  court  approved  the  application 
of  the  plan  of  using  the  net  earnings 
as  a  basis  of  arriving  at  the  value  of 
the  franchise  to  use  the  streets,  al- 
though the  court  said  that  bad  man- 
agement of  the  corporation  might  in 
particular  instances  necessitate  the  use 
of  some  other  plan  of  arriving  at  such 
value.  The  net  earnings  plan  was 
applied  by  ascertaining  the  gross  earn- 
ings and  deducting  therefrom  the 
operating  expenses  (including  taxes 
actually  paid ;  also  a  reasonable  al- 
lowance for  depreciation  to  be  deter- 
mined by  experts),  and  six  per  cent, 
on  the  capital  invested  in  tangible 
property  (including  the  present  value 
of  land  instead  of  the  original  cost), 
and  then  capitalizing  the  remainder 
at  seven  per  cent.  The  court  also  held 
that  the  value  of  the  franchise  so 
capitalized  should  be  correspondingly 
reduced  if  ordinary  real  estate  is  not 
assessed  at  its  full  value. 

Louisiana  Railroad  Commission  v. 
Cumberland  Tel.  &  Tel.  Co.,  212  U.  S. 
414  (1909).  Here  the  railroad  com- 
mission had  reduced  telephone  rates. 
The  company  proved  that  its  stock 
was  issued  for  value,  and  that  the 
telephone  business  was  hazardous  and 
the  property  subject  to  great  and  rapid 
deterioration  from  weather  and  other 
causes,  and  the  profits  low,  and  that 
seven  per  cent.  di\adends  had  been 
valid.  The  court  declined  to  consider 
as  a  part  of  present  value  (on  which 


dividends  should  be  considered),  the 
surplus  profits,  but  that  those  profits 
might  be  set  aside  as  a  cumulative 
depreciation  fund. 

Siler  V.  Louisville  «S;  N.  R.  R.,  213 
U.  S.  175  (1909).  Here  a  state  rail- 
road commission,  when  applied  to  to 
reduce  the  rate  on  a  single  article, 
proceeded  to  reduce  the  intrastate 
rates  on  all  articles,  and  the  court 
held  that  the  whole  reduction  was  void. 

Northern  Pacific  Ry.  v.  North 
Dakota,  216  U.  S.  579  (1910).  Here 
the  court  held  that  where  the  supreme 
court  of  a  state  had  sustained  a  re- 
duction of  the  intrastate  railroad  rate 
on  coal  such  decision  would  be  affirmed 
with  the  privilege  to  the  railroad  com- 
pany to  apply  later  to  reopen  the  case 
if  the  lower  court  turned  out  to  be  con- 
fiscatory and  a  deprivation  of  property 
without  due  process  of  law. 

Interstate  Com.  Com.  v.  Chicago, 
R.  I.  &  P.  Ry.,  218  U.  S.  88  (1910). 
The  court  here  refused  to  enjoin  a  re- 
duction of  rates  between  Mississippi 
river  points  and  Missouri  river  points 
by  the  interstate  commerce  commis- 
sion, there  being  no  proof  that  the  re- 
duction was  confiscatory. 

Interstate  Com.  Com.  v.  Union 
Pacific  R.  R.,  222  U.  S.  541  (1912). 
Here  the  court  sustained  reductions 
by  the  commission  on  lumber  rates 
by  three  trunk  line  railroads  in  the 
northwest,  there  being  no  proof  as  to 
the  separate  cost  of  that  part  of  the 
traffic.  The  court  said,  "The  matter 
has  to  be  determined  by  a  considera- 
tion of  many  facts,"  and  the  court 
would  not  interfere  unless  the  rate  was 
confiscatory  or  the  commission  acted 
arbitrarily  and  without  sufficient  evi- 
dence. The  court  said  (p.  .5.50)  :  "There 
is  no  possibility  of  solving  the  ques- 
tion as  though  it  were  a  mathematical 
problem  to  which  there  could  be  only 
one  correct  answer."  As  to  dividends 
the  court  said  (p.  549)  :  "Whether  the 
carrier  earned  di\adends  or  not  sheds 
little  light  on  the  question  as  to  whether 
the  rate  on  a  particular  article  is 
reasonable.  For,  if  the  carrier's  total 
income  enables  it  to  declare  a  dividend. 
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the  door  might  not  be  shut  to  remedy  new  forms  of  fraud,  so  here  the 
court  decHnes  to  lay  down  rules  which  will  limit  the  elements  which  it 
has  a  right  to  take  into  consideration,  in  determining  whether  a  par- 
ticular legislative  reduction  of  rates  is  confiscatory  and  hence  uncon- 
stitutional as  depriving  a  corporation  of  its  property  without  due  pro- 
cess of  law. 

The  last  and  perhaps  most  important  decisions  are  those  of  the 
Minnesota  railroad  rate  reduction  cases/  handed  down  by  the 
supreme  court  of  the  United  States  in  June,  1913.  The  question 
involved  was  the  legality  of  state  reductions  of  intrastate  rates  which 
the  railroads  claimed  were  illegal,  on  account  of  their  effect  upon 
interstate  rates.     The  court  held 

(1)  That  Congress  has  power  (not  yet  exercised),  under  the  commerce 
clause  of  the  constitution,  to  regulate  intrastate  as  well  as  interstate 
railroad  rates,  so  far  as  such  intrastate  rates  affect  interstate  rates.^ 


that  would  not  justify  an  order  re- 
quiring it  to  haul  one  class  of  goods 
for  nothing,  or  for  less  than  a  reason- 
able rate.  On  the  other  hand,  if  the 
carrier  earned  no  dividend,  it  would 
not  have  warranted  an  order  fixing  an 
unreasonably  high  rate  on  such  article." 

Lincoln  Gas,  etc.  Co.  v.  Lincoln,  223 
U.  S.  349  (1912).  Here  the  court  in 
passing  on  a  reduction  in  the  price  of 
gas  said  that  in  every  legislative  rate 
case  there  are  to  be  considered  the 
present  value  of  the  plant,  probable 
effect  of  a  reduction,  and  depreciation 
to  be  allowed  in  arriving  at  the  prob- 
able profit  at  the  reduced  rate.  The 
court  declined  to  consider  the  details 
in  the  absence  of  a  report  by  a  skilled 
master  as  to  the  value,  receipts,  ex- 
penses, amounts  paid  for  reconstruc- 
tion and  replacements  and  in  di\'idends. 

City  of  Louisville  v.  Cumberland 
Tel.  &  Tel.  Co.  225  U.  S.  430  (1912). 
Here  the  court  held  that  where  there  is 
doubt  as  to  whether  a  reduction  by  a 
city  of  telephone  rates  will  result  in  five 
or  six  per  cent,  on  the  investment  the 
court  will  allow  the  ordinance  to  go 
into  effect  and  see  how  it  works  out. 

Home  Tel.  &  Tel.  Co.  v.  Los  An- 
geles, 227  U.  S.  278  (1912).  Here  the 
court  held  that  a  telephone  company 
may  institute  suit  in  the  federal  court 
to  enjoin  a  municipality  from  putting 
into  force  a  confiscatory  reduction  of 
telephone  rates  and  need  not  first  test 


the  validity  of  the  ordinance  by  a  suit 
in  the  state  court. 

Simpson  v.  Shepard,  230  U.  S.  352 
(1913).  This  case  is  fully  explained  in 
the  text  above.     See  87  Atl.  Rep.  651. 

1  Simpson  v.  Shepard,  230  U.  S.  352 
(1913),  and  various  other  similar  cases 
decided  at  the  same  time. 

2  Simpson  v.  Shepard,  230  U.  S.  352 
(1913).  The  court  said  (p.  396) :  "If  a 
state  enactment  imposes  a  direct  bur- 
den upon  interstate  commerce  it  must 
fall,  regardless  of  federal  legislation." 

The  court  also  said  (p.  399) :  "The 
full  control  by  congress  of  the  sub- 
jects committed  to  its  regulations  is 
not  to  be  denied  or  thwarted  by  the 
commingling  of  interstate  and  intra- 
state operations." 

The  court  further  said  (p.  411) : 
"When,  however,  the  state,  in  dealing 
■with  its  internal  commerce,  undertakes 
to  regulate  instrumentalities  which  are 
also  used  in  interstate  commerce,  its 
action  is  necessarily  subject  to  the 
exercise  by  congress  of  its  authority 
to  control  such  instrumentahties  so  far 
as  may  be  necessary  for  the  purpose 
of  enabling  it  to  discharge  its  con- 
stitutional function.  *  *  * 

"And,  wherever  as  to  such  matters, 
under  these  established  principles, 
congress  may  be  entitled  to  act  by 
virtue  of  its  power  to  secure  the  com- 
plete government  of  interstate  com- 
merce,  the  state    power    nevertheless 
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(2)  That  the  courts  have  power,  under  the  due  process  of  law  pro- 
vision of  the  constitution,  to  declare  void  a  state  reduction  of  intra- 
state railroad  rates  where  such  reduction  affects  interstate  rates 
so  that  a  fair  return  on  the  investment  is  not  left  to  the  corporation 
after  paying  operating  expenses,  allowing  for  depreciation,  etc.^ 

(3)  That  in  ascertaining  what  is  a  fair  rate,  namely,  one  which  will 
net  a  fair  return  on  the  investment,  the  value  of  the  right  of  way  is  its 
value  equal  to  the  fair  average  market  value  of  similar  land  in  the  vicin- 
ity, plus  improvements,  less  depreciation ;    and  that  the  division  of 


continues  until  congress  does  act  and 
by  its  valid  interposition  limits  the 
exercise  of  the  local  authority." 

The  court  further  said  (p.  432) :  "  If 
the  situation  has  become  such,  by 
reason  of  the  interblending  of  the  in- 
terstate and  intrastate  operations  of 
interstate  carriers,  that  adequate  reg- 
ulation of  their  interstate  rates  can- 
not be  maintained  without  imposing 
requirements  with  respect  to  their 
intrastate  rates  which  substantially 
affect  the  former,  it  is  for  congress  to 
determine,  within  the  limits  of  its  con- 
stitutional authority  over  interstate 
commerce  and  its  instruments,  the 
measiu-e  of  the  regulation  it  should 
supply." 

Ex-President  Taft  in  commenting 
on  the  decision  said  :  "The  judgment  of 
the  court  is  a  broad  declaration  in  favor 
of  the  plenary  power  of  congress  to  vest 
the  interstate  commerce  commission 
and  the  federal  courts,  or  some  other 
appropriate  instrumentality,  with  the 
authority  to  regulate  and  restrict  such 
improper  or  prejudicial  interference 
with  interstate  commerce  as  the  fix- 
ing by  a  state  railroad  commission  of 
merely  state  rates  maj'  involve." 

Mr.  Taft  further  said  that  one  of 
the  main  issues  involved  in  the  case 
was  "whether  or  not  with  the  present 
federal  instrumentalities  given  by 
statute  for  regulating  interstate  com- 
merce in  the  interstate  commerce  act 
and  the  jurisdiction  of  the  federal 
courts  a  remedy  was  afforded  to  the 
railroads  engaged  in  interstate  com- 
merce to  prevent  a  state  railroad  com- 
mission from  enforcing  an  order  in 
respect  to  the  railroad's  rates  of  trans- 
portation business  within  the  state, 
which  prejudicially  and  unjustly'  and  of 


necessity  affected  the  rates  legally 
chargeable  by  it  for  interstate  busi- 
ness. .  .  .  The  court  holds  that  until 
congress  acts  in  respect  to  such  busi- 
ness -nathin  the  state  it  must  be  left 
to  the  action  of  the  state.  It  further 
holds  that  the  piesent  interstate  com- 
merce act  does  not  cover  or  seek  to  reg- 
ulate such  state  business  by  its  terms 
and  that  in  no  other  statute  has  congress 
declared  its  intention  to  take  over  con- 
trol of  this  class  of  state  business." 

1  Simpson  v.  Shepard,  230  U.  S.  352 
(1913).  The  master  appointed  in  the 
court  below  had  reported  in  regard  to 
the  Minneapohs  &  St.  Louis  Railroad 
Company  that  "along  its  entire  line 
it  comes  in  sharp  competition  with 
strong  intersecting  railroad  lines,  and 
while,  as  before  stated,  it  subserves 
a  useful  public  purpose  and  is  operated 
in  response  to  pubhc  demand  it  can 
be  maintained  only  by  the  exercise  of 
the  highest  economy  and  watchful- 
ness in  its  operation  and  to  succeed 
must  be  given  greater  latitude  than  is 
necessary  with  respect  to  the  more 
favorablj^  located  and  prosperous  lines 
of  railway"  (p.  470). 

The  supreme  court  accordingly  held 
that  "in  view  of  the  actual  results 
of  the  business  in  the  state  and  the 
clearly  established  facts  with  respect 
to  the  conditions  of  traffic  upon  this 
road,  the  conclusion  cannot  be  escaped 
that  the  rates  prescribed  by  the  acts 
and  orders  of  Minnesota  would  not 
permit  a  fair  return  to  this  company" 
(p.  470).  Accordingly  the  court  held 
that  a  reduction  of  the  reduced  rate  was 
confiscatory  as  to  that  particular  rail- 
road and  affirnied  the  decision  below 
declaring  the  reduction  void  as  to  that 
particular  railroad. 
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expenses  between  intrastate  and  interstate  business  must  be  shown, 
not  theoretically,  but  by  details  based  on  actual  shipments.^ 

(4)  That  a  state  reduction  of  intrastate  railroad  rates  may  be  con- 
fiscatory and  void  as  to  an  unprosperous  railroad  and  at  the  same  time 
be  legal  as  to  a  prosperous  railroad. 

The  courts  have  the  "  power  and  duty  to  inquire  whether  a  body  of 
rates  prescribed  by  a  legislature  or  a  commission  is  unjust  and  unrea- 
sonable, and  such  as  to  work  a  practical  destruction  to  rights  of  property, 
and,  if  found  so  to  be,  to  restrain  its  operation."  ^    The  supreme  court 


1  Simpson  v.  Shepard,  2.30  U.  S.  352 
(1913).  The  court  said  (p.  454) :  "It  is 
clear  that  in  ascertaining  the  present 
value  we  are  not  limited  to  the  con- 
sideration of  the  amount  of  the  actual 
investment.  If  that  has  been  reck- 
less or  improvident,  losses  may  be 
sustained  which  the  community  does 
not  underwrite.  As  the  company  may 
not  be  protected  in  its  actual  invest- 
ment, if  the  value  of  its  property  be 
plainly  less,  so  the  making  of  a  just 
return  for  the  use  of  the  property 
involves  the  recognition  of  its  fair 
value  if  it  be  more  than  its  cost.  The 
property  is  held  in  private  owner- 
ship, and  it  is  that  property  and  not 
the  original  cost  of  it  of  which  the 
owner  may  not  be  deprived  without 
due  process  of  law." 

The  court  further  said  (p.  458) : 
"The  apportionment  of  the  value  of 
the  property,  as  found,  between  the 
interstate  and  intrastate  business  was 
made  upon  the  basis  of  the  gross  rev- 
enue derived  from  each.  This  is  a 
simple  method  easily  applied,  and  for 
that  reason  has  been  repeatedly  used. 
It  has  not,  however,  been  approved 
by  this  court  and  its  correctness  is  now 
challenged." 

The  court  also  said  (p.  461)  : 
"When  rates  are  in  controversy  it 
would  seem  to  be  necessary  to  find  a 
basis  for  a  division  of  the  total  value  of 
the  property  independently  of  rev- 
enue, and  this  must  be  found  in  the 
use  that  is  made  of  the  property. 
That  is,  there  should  be  assigned  to 
each  business  that  proportion  of  the 
total  value  of  the  property  which  will 
correspond  to  the  extent  of  its  employ- 
ment in  that  business.  It  is  said  that 
this,  is   extremely   difficult   in   partic- 


ular because  of  the  necessity  for  mak- 
ing a  division  between  the  passenger 
and  freight  business  and  the  obvious 
lack  of  correspondence  between  ton 
miles  and  passenger  miles. 

"It  does  not  appear,  however, 
that  these  are  the  only  units  available 
for  such  a  division ;  and  it  would  seem 
that,  after  assigning  to  the  passenger 
and  freight  departments,  respec- 
tively, the  property  exclusively  used 
in  each,  comparable  use-units  might  be 
found  which  would  afford  the  basis 
for  a  reasonable  division  with  respect 
to  property  used  in  common." 

The  court  also  said  (p.  466) : 
"As  neither  the  share  of  the  expenses 
properly  attributable  to  the  intra- 
state business  nor  the  value  of  the 
property  employed  in  it  was  satis- 
factorily shown,  and  hence  it  did 
not  appear  upon  the  facts  proved  that 
a  fair  return  had  been  denied  to  the 
company,  we  are  of  the  opinion  that  the 
complainant  failed  to  sustain  his  bill." 

2  Smyth  V.  Ames,  169  U.  S.  466 
(1898).  A  subsequent  reduction  of 
rates  on  specific  articles  under  the 
Nebraska  statute  was  involved  in 
Higginson  v.  Chicago,  etc.  R.  R.,  100 
Fed.  Rep.  235  (1900).  The  value  of 
outstanding  stock  and  bonds  of  a 
railroad  is  not  the  basis  to  test  the 
vahdity  of  a  statute  reducing  railroad 
rates.  Texas  &  P.  Ry.  r.  Railroad 
Commission,  192  Fed.  Rep.  280  (1911). 
A  state  cannot  reduce  intrastate  rates 
to  a  point  where  the  entire  receipts 
from  all  rates  does  not  yield  seven 
per  cent,  on  the  value  of  the  prop- 
erty. Shepard  v.  Northern,  etc.  Ry., 
184  Fed.  Rep.  765  (1911).  In  determin- 
ing the  reasonableness  of  a  reduction 
of  railroad  rates  by  the  legislature  the 
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has  held  that  a  stockholder  in  a  railroad  may  maintain  a  suit  in  the 
United  States  court  to  have  declared  unconstitutional  and  void  a  statute 

value  of  the  property  is  to  be  con- 
sidered, and  while  the  market  value  of 
its  stock  and  bonds  and  the  cost  of 
construction  and  reproduction  are  not 
absolutely  controlling,  yet  each  may 
tend  to  show  the  fair  value.  Even 
though  the  reduced  rates  do  not  pay  a 
reasonable  return  on  the  investment, 
the  reduction  may  be  legal.  The 
power  to  reduce  the  rates  may  be  con- 
ferred upon  a  commission.  Southern 
Pac.  Co.  V.  Bartine,  170  Fed.  Rep. 
725  (1909).  As  a  condition  of  enjoin- 
ing a  legislative  reduction  of  rates, 
the  court  may  limit  the  rates  which 
a  railroad  shall  charge,  and  may 
restrict  it  to  one  third  more  than  the 
reduced  rate,  especially  where  the 
railroad  under  a  previous  injunction 
has  raised  the  rates  from  fifty  per  cent,  to 
two  hundred  per  cent.  Intrastate  rates 
may  not  legally  be  made  high  enough 
to  pay  the  interest  on  the  cost  of  exten- 
sive branch  lines  which  are  used  largely 
for  interstate  traffic.  Re  Arkansas 
Raih-oad  Rates,  168  Fed.  Rep.  720 
(1909);  s.  c,  187  Fed.  Rep.  290. 
In  determining  whether  a  reduction 
of  intrastate  receipts  is  confiscatory, 
the  cost  of  doing  the  business  is  ascer- 
tained by  apportioning  the  total 
expenses  between  intrastate  and  inter- 
state business  according  to  the  rela- 
tive earnings  of  each  class  of  business, 
and  the  profit  from  the  intrastate 
business  is  considered  in  regard  to  all 
the  property  in  the  state  at  a  fair 
valuation  without  regard  to  earnings 
from  interstate  business,  and  such 
profit  should  be  capitalized  on  the  basis 
of  an  annual  six  per  cent,  income. 
An  intrastate  income  less  than  that  is 
confiscatory  and  unconstitutional.  St. 
Louis,  etc.  R.  R.  v.  Hadley,  1G8  Fed. 
Rep.  317  (1909).  The  United  States 
court  may  issue  a  preliminary  injunc- 
tion against  railroad  commissioners 
enforcing  a  statute  reducing  railroad 
rates,  where  such  reduction  would 
amount  to  a  confiscation  of  the  prop- 
erty and  deprive  the  company  of  its 
property  without  due  process  of  law. 
Southern  Ry.  v.  M'Neill,  155  Fed. 
Rep.     756     (1907).     In     determining 


whether  a  reduction  of  railroad  rates 
by  state  statute  is  reasonable,  there  is 
considered  only  the  value  of  the  prop- 
erty,   which   is   devoted   to   intrastate 
commerce,    without    reference    to    its 
value  as  used  in  interstate  commerce 
and  the  same  rule  prevails  as  to  prof- 
its   and    losses.     Seaboard,    etc.     Ry. 
V.    Railroad    Commission,     155    Fed. 
Rep.    792     (1907).       In    determining 
whether    a    legislative    reduction    of 
railroad  rates  is  legal,  a  sinking  fund 
for  the  debt  need  not  be  provided  for. 
Houston,   etc.    R.    R.    v.    Storey,    149 
Fed.    Rep.    499    (1906).     The   legisla- 
tive   reduction    of    railroad    rates    in 
Pennsylvania    to    two    cents    a    mile 
was   declared   illegal  in   Pennsylvania 
R.    Co.    V.   Philadelphia   County,    220 
Pa.   St.   100   (1908).     A  federal  court 
may    grant    a    temporary    injunction 
against  a  reduction  of  railroad  rates 
which  probably  will  be  confiscatory, 
but  the  right  thereto  must  be  clearly 
shown.     Railroad  Commission  v.  Cen- 
tral of  Ga.  Ry.,    170    Fed.   Rep.   225 
(1909),    rev'g     161    Fed.     Rep.    925. 
A    court    of   equity    cannot    enjoin   a 
railroad  commission  from  fixing  rates, 
but  can  only  enjoin  such  rates  being 
enforced  after  they  have  been  fijced. 
Chicago,    etc.    Co.    v.    Winnett,    162 
Fed.  Rep.  242  (1908).     The  attorney- 
general   may   enjoin   a   railroad   from 
charging  higher  rates  than  those  which 
have  been  established  by  the  legisla- 
ture.    State    V.    Boston,    etc.    R.    R., 
75  N.  H.  327  (1909).     An  injunction 
obtained    by    a    railroad    against    a 
legislative  reduction  of  rates   on   the 
ground    that   the   reduction   is   exces- 
sive, should  contain  a  pro\asion  that 
the  decree  may  be  vacated  later  if  the 
reduced  rate  ceases  to  be  confiscatory. 
Coal  &  Coke  Ry.  v.  Conley,  07  W.  Va. 
129    (1910).     The    constitution    of    a 
state  cannot  prevent  the  courts  from 
reviewing     the    reasonableness     of    a 
reduction   of   raih-oad   rates   bj'    state 
railroad      commissioners.         Southern 
Pacific  Co.  ;;.  Raih-oad  Com'rs,  78  Fed. 
Rep.  236  (1896).     Railroad  rates  can- 
not   be    reduced    below    the    amount 
necessary    to   pay    the   interest   on   a 
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which  unreasonably  reduces  railroad  rates  to  a  point  of  confiscation  ;  that 
he  may  maintain  such  a  suit,  irrespective  of  citizenship,  inasmuch  as 
jurisdiction  is  based  on  taking  property  without  due  process  of  law  and 
denying  his  company  the  equal  protection  of  the  law ;  that  where  the 
penalties  are  so  great  as  to  prevent  the  company  from  resorting  to  the 
courts  to  test  the  validity  of  a  statute,  owing  to  the  danger  of  the  cor- 
porate property  being  confiscated  by  penalties,  and  the  officers  being 
in  prison  long  periods  of  time,  the  statute  is  void  for  that  reason  alone ; 
that  a  state  statute  regulating  intrastate  rates  ma}'  be  an  interference 
with  interstate  commerce ;  that  a  court  of  equity  is  a  proper  place  to 
test  the  validity  of  a  statute  reducing  rates ;  that  a  federal  court  has 
jurisdiction  to  grant  a  temporary  injunction  against  the  enforcement 
of  a  state  statute  which  reduces  rates  to  a  point  where  there  is  no  rea- 


valid  bonded  debt.  Chicago,  etc.  Ry. 
V.  Smith,  110  Fed.  Rep.  473  (1901). 
A  reduction  of  railroad  rates  by  the 
board  of  raihoad  commissioners  in 
North  Dakota  under  the  statute  of 
1897  was  declared  illegal  in  North  P. 
Ry.  V.  Keyes,  91  Fed.  Rep.  47  (1898). 
In  the  case  Metropolitan  Trust  Co. 
V.  Houston,  etc.  R.  R.,  90  Fed.  Rep. 
683  (1898),  the  court  enjoined  a  reduc- 
tion of  rates  where,  even  though 
the  raihoad  had  stock  and  bonds  out- 
standing for  $53,000  a  mile,  while  the 
state  claimed  that  the  road  could  be 
dupHcated  for  $21,000,  it  appeared 
that  the  road  was  mortgaged  for  $34,- 
000  a  mile,  and  that  no  dividends  had 
been  paid  on  the  stock.  The  court 
held  that  the  operation  of  the  road  for 
many  years  without  profit  was  to  be 
considered.  The  legislature  cannot 
reduce  the  rates  on  a  railroad  where 
the  original  charter  fixed  the  rates, 
and  even  a  reserved  right  to  amend 
the  charter  upon  compensation  being 
made  does  not  sustain  such  reduction 
of  rates,  no  compensation  being  pro- 
vided for.  Pingree  v.  Michigan,  etc. 
Co.,  118  Mich.  314  (1898).  As  to  the 
various  allegations  in  an  injunction 
suit  to  restrain  commissioners  from 
reducing  raihoad  rates,  see  Wil- 
mington &  W.  R.  R.  V.  Board,  etc., 
90  Fed.  Rep.  33  (1898).  Even  though 
there  is  serious  doubt  as  to  the  consti- 
tutionality of  a  statute  reducing  street 
railway  rates,  yet  a  preliminary  injunc- 
tion will  not  be  granted  unless  injury 
is  shown.     Ahern  v.  Newton,  etc.  Ry., 


105  Fed.  Rep.  702  (1900).  In  an 
opinion  rendered  to  the  legislature 
of  New  Hampshire  by  the  supreme 
court  of  that  state  in  1891  (Re  Opin- 
ion of  the  Justices,  66  N.  H.  629),  the 
court  advised  the  legislature  that  it 
could  not  confiscate,  either  partially 
or  wholly,  the  property  of  the  Con- 
cord railroad,  even  though  the  consti- 
tution of  the  state  did  not  require 
compensation  to  be  given  for  property 
taken  for  public  uses.  The  court 
advised  the  legislature  that  the  com- 
pensation must  be  for  the  right  of  way 
as  well  as  the  tangible  property.  In 
Minnesota  it  has  been  held  that  rail- 
road commissioners  may  reduce  rates, 
even  though  the  reduction  is  such 
that  the  fixed  charges  of  the  railroad 
company  cannot  be  paid,  the  court 
holding  that  a  reasonable  income  on 
the  cost  of  reproducing  the  road  at 
the  present  time  is  a  proper  basis. 
The  court  held  that  two  and  a  half 
per  cent,  net  income  on  the  cost  of 
reproducing  the  railroad  terminals, 
and  five  per  cent,  on  the  cost  of  repro- 
ducing the  rest  of  the  road,  were 
a  fair  basis.  Steenerson  v.  Great 
Northern  Ry.,  69  Minn.  353  (1897). 
Where  a  state  statute  delegates  to 
state  railroad  commissioners  the  power 
to  reduce  railroad  rates,  a  reduction 
is  unconstitutional  where  there  has 
been  no  proper  investigation  as  to  their 
reasonableness.  Mercantile  T.  Co.  v. 
Texas,  etc.  Ry.,  51  Fed.  Rep.  529 
(1892).  See  §§  922,  923,  927,  930,  931, 
932,  935,  infra. 
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sonable  doubt  that  the  result  will  be  confiscatory ;  and  that  a  federal 
court  may  enjoin  the  attorney-general  of  a  state  from  instituting  civil 
or  criminal  proceedings  against  railroads  and  other  officers  for  not 
reducing  rates  as  required  by  a  state  statute,  it  being  shown  that  the 
reduction  is  confiscatory  and  unconstitutional.^  It  of  course  is  ele- 
mentary law  that  a  corporation,  whether  foreign  or  domestic,  is  a  "  per- 
son "  whose  property  cannot  be  taken  without  due  process  of  law.^ 
A  state  cannot  maintain  a  suit  in  the  United  States  court  to  compel 
a  railroad  to  comply  with  a  statute  in  regard  to  railroad  rates.^ 

The  legislature  may  delegate  to  a  board  of  railroad  commissioners 
the  right  to  reduce  rates  where  the  existing  rates  are  unreasonably 
high.'*     In  some  jurisdictions  a  delegation  by  a  legislature  of   its  au- 


^  Ex   parte   Young,   209   U.   S.    123 
(1908). 

2  See  §  696,  supra. 

'  Oklahoma   v.  Atchison,  etc.    Ry., 
220  U.  S.  277  (1911). 

*  Georgia,  etc.  Co.  v.  Smith,  128 
U.  S.  174  (1888) ;  Raihoad  Commission 
Cases,  116  U.  S.  307  (1886),  rev'g  20 
Fed.  Rep.  270.  To  same  effect,  State 
V.  Chicago,  etc.  Ry.,  38  Minn.  281 
(1888) ;  State  v.  Fremont,  etc.  R.  R., 
22  Neb.  313  (1887) ;  Railroad  Com'rs 
V.  Oregon,  etc.  Co.,  17  Oreg.  65  (1888). 
See  also  §  900,  supra.  It  is  constitu- 
tional for  a  legislature  to  create  a 
railroad  commission  and  authorize  it 
to  establish  joint  through  rates  over 
connecting  railroads  and  apportion 
and  divide  the  joint  earnings,  pro- 
vided the  action  of  the  commission  is 
reasonable.  A  rate  fixed  by  the  com- 
mission on  coal  in  carload  lots  is  not 
necessarily  unreasonable,  even  though 
the  same  rate  on  all  classes  of  freight 
might  be  unreasonable.  Minneapo- 
lis, etc.  R.  R.  V.  Minnesota,  186  U.  S. 
257  (1902).  State  railroad  commis- 
sioners may  determine  railroad  rates 
in  Nebraska ;  but  where  the  railroad 
denies  the  reasonableness  of  the  reduc- 
tion there  arises  a  question  of  fact 
for  the  courts.  State  v.  Fremont, 
etc.  R.  R.,  23  Neb.  117  (1888).  The 
legislature  may  delegate  to  commis- 
sioners the  power  to  fix  railroad  rates, 
but  the  courts  ^vill  restrain  the  com- 
missioners from  reducing  the  rates  to 
a  ruinously  low  figure.  Chicago,  etc. 
Ry.  V.  Dey,  35  Fed.  Rep.  866  (1888) ; 
Chicago,  etc.  Ry.  v.  Railroad  Com'rs, 


35  Fed.  Rep.  883  (1888);  Pensacola, 
etc.  R.  R.  V.  State,  25  Fla.  310  (1889). 
Cf.  Chicago,  etc.  R.  R.  v.  Dey,  38 
Fed.  Rep.  6.56  (1889).  See  also  Mer- 
cantile T.  Co.  V.  Texas,  etc.  Ry.,  51 
Fed.  Rep.  529  (1892).  The  state  may 
compel  the  railroad  companies  to  pay 
the  expense  of  its  railroad  commission. 
Charlotte,  etc.  R.  R.  v.  Gibbes,  142 
U.  S.  386  (1892).  In  Florida,  where 
the  railroad  commissioners  are  given 
power  to  regulate  rates  and  do  so,  the 
courts  will  not  review  by  injunction  the 
reasonableness  of  the  reduction.  It 
will  be  left  to  the  test  of  experiment. 
Storrs  V.  Pensacola,  etc.  R.  R.,  29  Fla. 
617  (1892).  In  regard  to  the  power 
of  the  railroad  commissioners  in  Mas- 
sachusetts to  fix  rates  on  milk,  see 
Littlefield  v.  Fitchburg  R.  R.,  158 
Mass.  1  (1893).  In  Richmond,  etc. 
R.  R.  t'.  Trammel,  53  Fed.  Rep.  196 
(1892),  it  was  held  that  a  statute 
authorizing  railroad  commissioners  to 
reduce  rates,  and  making  their  deci- 
sion conclusive  as  to  the  reasonable- 
ness of  the  reduction,  was  unconstitu- 
tional, but  the  court  held  that  it 
would  not  enjoin  suits  in  the  state 
courts  to  collect  penalties  for  the  vio- 
lation of  the  orders  of  the  commis- 
sioners unless  it  was  shown  that  the 
railroad  company  was  not  allowed  to 
show  that  the  reductions  were  unrea- 
sonable. In  Southern  Pacific  Co.  v. 
Railroad  Com'rs,  71  Fed.  Rep.  437 
(1895),  a  suit  instituted  to  enjoin  the 
reduction  of  rates,  the  United  States 
government  was  allowed  to  intervene 
as   a   creditor.     Where   railroad   com- 


362: 


§  902.] 


STEAM   RAILROADS. 


CH.  LIII. 


thority  to  a  commission  is  held  to  be  illegal,  unless  the  statute  prescribes 
general  rules,  which  the  commission  is  merely  to  apply,  upon  facts 
being  proven  before  the  commission  to  bring  a  particular  case  within 
the  application  of  such  general  rules. ^  It  has  recently  been  held  in 
New  York,  however,  that  if  the  statute  prescribes  that  a  reduction 
of  rates  by  a  railroad  commission  shall  be  made  only  when  the  rates 
are  unreasonably  high,  this  is  not  an  illegal  delegation  of  legislative 
power.^  A  public  service  commission  may  be  authorized  by  statute 
to  order  connecting  street  railways  to  give  transfers  to  passengers  and 
to  divide  the  five-cent  fare ;  three  and  three  quarter  cents  to  one  com- 
pany and  one  and  one  quarter  cents  to  the  other.^  A  federal  court 
will  not  order  its  receiver  to  obey  an  order  of  a  state  public  service 


missioners  reduce,  rates,  the  railroad 
may  attack  the  reduction  on  the 
ground  that  it  is  unreasonable.  The 
court  will  pass  upon  the  unreasonable- 
ness of  the  reduction.  Clyde  v.  Rich- 
mond, etc.  R.  R.,  57  Fed.  Rep.  436 
(1893).  A  shipper  of  less  than  car- 
load lots  cannot  enjoin  the  state  rail- 
road commission  from  reducing  rail- 
road rates  on  carload  lots  to  a  lower 
figure  than  on  less  than  carload  lots. 
The  injury  to  him  is  not  clear  enough 
to  sustain  an  injunction.  Railroad 
Com'rs  V.  Symus  Grocer  Co.,  53  Kan. 
207  (1894).  In  Florida  the  pubhc 
service  commission  cannot  remedy 
individual  complaints  but  may  make 
administrative  rules  or  orders  which  it 
may  afterwards  enforce.  State  v. 
Southern,  etc.  Co.,  61  S.  Rep.  506 
(Fla.  1913).  Under  the  Oregon  stat- 
ute organizing  a  public  service  com- 
mission the  city  cannot  reduce  elec- 
tric light  company  rates,  that  being 
a  function  of  the  commission.  Cali- 
fornia, etc.  Co.  V.  City  of  Grants  Pass, 
203  Fed.  Rep.  173  (1913). 

1  The  supreme  court  of  Minnesota 
has  held  that  it  is  an  unconstitutional 
delegation  of  authority  for  a  legisla- 
ture to  authorize  state  railroad  com- 
missioners in  their  judgment  to  allow 
an  increase  of  capital  stock  only  for 
such  purposes  and  on  such  terms  as 
they  may  deem  advisable  or  in  their 
discretion  to  refuse  to  allow  such 
increase.  State  v.  Great  Xorthern  Ry., 
100  Minn.  445  (1907).  This  is  differ- 
ent from  delegating  to  the  commission 
the  ascertainment  of  facts  and  decid- 


ing whether  the  facts  bring  the  appli- 
cation within  the  specifications  of  a 
statute  authorizing  such  an  increase. 

2  The  power  to  fix  gas  rates  may 
be  delegated  to  commissioners  if  some 
standard  for  their  action  is  prescribed 
in  the  statute,  as,  for  instance,  where 
the  statute  says  that  the  commis- 
sioners may  fix  the  rates  "within 
the  limits  prescribed  by  law."  Espe- 
cially is  this  the  case  where  the  stat- 
ute makes  their  action  subject  to 
review  by  the  court.  Trustees,  etc.  v. 
Saratoga  Gas,  etc.  Co.,  122  N.  Y.  App. 
Div.  203  (1907) ;  aff'd  on  this  point, 
191  N.  Y.  123. 

5  People  V.  Willcox,  194  N.  Y.  383 
(1909),  the  court  declining  to  follow 
the  decision  in  Prentis  v.  Atlantic 
Coast  Line  Co.,  211  U.  S.  210,  where 
it  was  held  that  the  action  of  the  Vir- 
ginia public  service  commission  in 
fixing  railroad  rates  was  not  judicial 
but  legislative,  and  that  not  even  the 
constitution  of  a  state  could  authorize 
a  judicial  body  to  fix  rates.  The  New 
York  court  of  appeals  said  that  rate- 
making  may  be  judicial,  even  though 
it  pertains  to  the  future,  and  even 
though  judicial  inquiries  as  a  rule 
pertain  only  to  present  and  past  facts 
under  existing  laws.  The  New  York 
court  said  a  judicial  decision  often 
determines  in  advance  what  future 
action  will  be  a  discharge  of  existing 
obligations,  and  that  if  the  court  has 
power  to  declare  five  cents  too  much 
and  tliree  cents  too  small,  it  has  power 
to  declare  that  four  cents  is  reasonable 
and  shall  continue. 
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commission  requiring  the  receiver  to  establish  a  joint  rate  and  make 
free  transfers  with  an  independent  railroad,  where  it  is  showTi  that  this 
will  result  in  serious  loss,  and  that  the  power  of  the  commission  to 
make  the  order  is  doubtful.^  The  railroad  company  is  entitled  to  a 
hearing,  "  In  the  comparatively  few  cases  in  which  such  questions 
have  arisen  it  has  been  distinctly  recognized  that  administrative  orders, 
quasi-judicial  in  character,  are  void  if  a  hearing  was  denied ;  if  that 
granted  was  inadequate  or  manifestly  unfair;  if  the  finding  was  con- 
trary to  the  '  indisputable  character  of  the  evidence.'  "  -  The  United 
States  court  has  jurisdiction  of  a  suit  brought  by  a  railroad  corporation 
of  one  state  against  the  members  of  a  railroad  commission  in  another 
state,  such  suit  not  being  against  the  state  itself.^ 
!  A  statute  requiring  railroads  to  sell  thousand-mile  tickets  at  two 
cents  a  mile  for  the  benefit  of  the  purchaser  and  his  family,  good  for 
two  years,  with  a  right  to  have  the  same  redeemed  for  the  unused  por- 
tion at  the  end  of  such  two  years,  is  unconstitutional.  This  is  not  a 
statute  fixing  maximum  rates,  inasmuch  as  it  is  a  statute  compelling 
discrimination  in  favor  of  the  wholesale  buyer  of  tickets,  and  also  un- 
reasonably prescribing  the  time  during  which  such  tickets  may  be  used.* 
A  provision  in  the  constitution  of  a  state,  prohibiting  a  railroad  from 
charging  more  for  a  short  haul  than  a  longer  haul  on  the  same  line  and 
in  the  same  direction,  the  shorter  being  included  in  the  longer,  is  un- 
constitutional, so  far  as  it  affects  interstate  shipments.^  Where  the 
purchaser  at  the  foreclosure  sale  organizes  a  new  railroad  corporation 
to  take  over  the  property,  Such  new  railroad  corporation  is  bound  by 

1  Pennsylvania  Steel  Co.  v.  New  Colony  R.  R.,  160  Mass.  62  (1893), 
York  City  Ry.,  165  Fed.  Rep.  470  as  holding  that  the  legislature  could 
(1908).  In  one  case  the  court  de-  not  compel  railroad  corporations  to 
scribed  the  public  service  commission  issue  tickets  to  be  good  on  all  rail- 
as,  "practically  complainant,  prose-  roads  within  the  state.  Preferred 
cutor,  judge,  jury  and  sheriff."  Re  stockholders  in  a  railroad  may  file  a 
Metropolitan  Street  Ry.,  166  Fed.  bill  in  a  federal  court  to  enjoin  the 
Rep.   1006   (1909).  raihoad  from  obeying  a  state  statute 

2  Interstate  Com.  Com.  v.  Louis-  requiring  the  railroad  to  sell  mileage 
ville  &  N.  R.  R.,  227  U.  S.  88  (1913).  books  at  two  cents  a  mile,  such  rate 

3  Mississippi  R.  R.  v.  Illinois  Cen-  being  in  violation  of  a  charter  pro- 
tral  R.  R.,  203  U.  S.  335  (1906).  A  vision  giving  to  the  directors  the 
suit  against  an  indi^'idual  to  prevent  power  to  fix  rates  subject  to  reiision 
his  enforcing  an  unconstitutional  stat-  by  the  supreme  court.  Ball  v.  Rut- 
ute  reducing  railroad  rates  is  not  land  R.  R.,  93  Fed.  Rep.  513  (1899). 
a  suit  against  the  state,  even  though  ^  Louisville,  etc.  R.  R.  v.  Eubank, 
he  is  a  state  official.  Seaboard,  etc.  1S4  U.  S.  27  (1902).  A  state  statute 
Ry.  V.  Raihoad  Commission,  155  Fed.  forbidding  raihoads  to  charge  more 
Rep.  792  (1907).  for  a  short  haul  than  for  a  long  haul 

*  Lake  Shore,  etc.  Ry.  v.  Smith,  173  is  unconstitutional,  so  far  as  it  applies 
U.  S.  684  (1899).  The  court  referred  to  hauls  beyond  the  state.  Wabash, 
to.  the   case   Attorney-General  v.  Old    etc.  Ry.  r.  Illinois,  118  U,  S,  557  (1886). 
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existing  statutes  governing  rates  of  fare  and  incorporation  fees  exacted 
by  the  state. ^  A  stockholder  in  a  railroad  company  may  file  a  bill 
to  enjoin  an  unreasonable  reduction  of  the  rates  by  act  of  the  legis- 
lature.^ A  trustee  of  a  mortgage  may  file  a  bill  to  prevent  an  illegal  re- 
duction of  the  rates  of  the  mortgagor  company.^ 

Substantially  the  same  rules  apply  to  a  reduction  of  the  rates  of  a 
street  railway.  Where,  by  the  terms  of  a  street  railway  charter,  the 
company  is  given  the  right  to  fix  the  rates  of  fare,  the  legislature  can- 
not, prior  to  the  expiration  of  the  charter,  reduce  such  rates  from 
five  to  three  cents  per  passenger.^  A  street  franchise  granted  by  a 
city  to  a  street  railroad  is  the  same  as  an  act  of  the  legislature,  in  that 

An   injunction   obtained   by   a   street 


^  Grand  Rapids,  etc.  Ry.  v.  Osborn, 
193  U.  S.  17  (1904). 

2  Simpson  v.  Shepard,  230  U.  S.  000 
(1913).  Ames  u.  Union  Pae.Ry.,  64  Fed. 
Rep.  165  (1894).  A  stockholder  in  a 
railroad  company  may  enjoin  the  com- 
pany and  state  officers  from  enforcing 
a  state  statute  unreasonably  reducing 
railroad  rates,  and  the  United  States 
court  has  jurisdiction  on  the  ground 
that  it  deprives  the  company  of  its 
property  without  due  process  of  law 
and  denies  the  equal  protection  of  the 
law,  but  a  preliminary  injunction  will 
not  be  granted  if  the  railroad  is 
already  charging  only  the  reduced  rate. 
Perkins  v.  Northern,  etc.  Ry.,  155  Fed. 
Rep.  445  (1907).  A  stockholder  and 
bondholder  in  a  New  York  corporation 
may  maintain  a  bill  in  equity  in  the 
United  States  court  to  enjoin  the 
attorney-general  of  New  York  from 
enforcing  an  alleged  unconstitutional 
statute  affecting  the  property  of  the 
corporation,  and  he  need  not  first  com- 
ply with  rule  94,  inasmuch  as  juris- 
diction depends  on  a  constitutional 
question  irrespective  of  citizenship. 
Lindsley  v.  Natural,  etc.  Co.,  162 
Fed.  Rep.  954  (1908). 

^  See  §  816,  supra. 

^  Central  Trust  Co.  v.  Citizens* 
Street  Ry.,  82  Fed.  Rep.  1  (1897),  a 
case  arising  in  Indiana.  In  Central, 
etc.  Co.  V.  Citizens',  etc.  Ry.,  80  Fed. 
Rep.  218  (1897),  the  court  declared 
unconstitutional  the  same  Indiana 
statute  reducing  street  railway  fares 
in  Indianapolis  to  three  cents,  the 
ground  being  that  the  statute  was  a 
violation  of  the  constitutional  prohi- 
bition  against   local   or   special   laws. 
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railway  in  the  federal  court  against 
a  reduction  of  fares  by  a  state  statute 
on  the  ground  that  it  impairs  the 
validity  of  a  contract  may  be  appealed 
only  to  the  supreme  court  of  the 
United  States  directly  from  the  court 
of  original  jurisdiction,  and  the  appeal 
can  only  be  in  connection  with  the  final 
decree.  Indianapolis  v.  Central  T. 
Co.,  83  Fed.  Rep.  529  (1897).  In 
City  of  Indianapolis  v.  Navin,  151 
Ind.  139  (1897),  the  court  upheld  the 
statute  reducing  street  railway  fares 
in  the  city  of  Indianapolis  to  three 
cents.  A  street  railway  cannot  be 
compelled  to  sell  six  tickets  for  twenty- 
five  cents  when  on  a  five-cent  fare 
the  road  pays  only  four  and  a  half 
per  cent,  on  the  investment.  Mil- 
waukee, etc.  Co.  V.  Milwaukee,  87  Fed. 
Rep.  577  (1898).  A  city  ordinance 
granting  a  franchise  to  a  street  rail- 
way company  is  a  contract  after  it 
has  been  accepted  by  the  street  rail- 
way company,  and  is  protected  by  the 
fourteenth  amendment  to  the  consti- 
tution of  the  United  States,  and  the 
federal  court  may  enjoin  a  subsequent 
ordinance  which  reduces  the  street 
railway  fares  as  fixed  by  the  original 
ordinance,  even  though  the  original 
ordinance  reserved  the  right  of  regu- 
lation. A  reserved  right  in  the  orig- 
inal ordinance  to  reduce  fares  is 
waived,  where  in  subsequent  ordi- 
nances authorizing  consolidations  such 
reserved  right  is  not  mentioned. 
Cleveland  City  Ry.  v.  City  of  Cleve- 
land, 4  Fed.  Rep.  385  (1899);  aff'd» 
194  U.  S.  517,  538. 
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it  is  protected  by  the  contract  clause  of  the  constitution  of  the  United 
States,  and  hence  anything  impairing  such  contract  gives  jurisdiction 
to  the  federal  court. ^  A  bill  in  equity  lies  at  the  instance  of  a  street 
railway  to  enjoin  an  unreasonable  reduction  of  fargs,  even  though  the 
original  ordinance  reserved  the  right  to  reduce  fares,  but  subsequent 
ordinances  waived  that  right.^  A  bondholder  may  file  a  bill  to  enjoin 
the  enforcement  of  an  ordinance  fixing  street  railway  fares,  where  there 
is  a  well-grounded  apprehension  of  loss  to  him  if  the  ordinance  is 
enforced.^  A  state  may  reduce  street  railway  rates  one  half  for 
school  children  going  to  and  returning  from  school.^  Where  a  city, 
having  statutory  power  to  do  so,  makes  a  contract  with  a  street  rail- 
way company  fixing  the  fares,  such  contract  is  valid,  and  the  reserved 
right  of  the  city  to  make  rules  and  regulations  in  regard  to  the  road 
does  not  give  it  power  to  reduce  the  rates.''  A  provision  in  a  street 
railway  charter  that  the  rates  of  fare  shall  be  subject  to  the  approval 
of  the  city  authorities  does  not  authorize  the  latter  to  reduce  the  rates. ^ 
If  the  legislature  reduces  the  fare,  a  traffic  contract  affected  by  the  re- 
duction may  be  rendered  void.^  An  ordinance  that  a  passenger  in  a 
street  car  may  pay  a  lower  rate  if  he  is  not  given  a  seat,  cannot  be  en- 
forced by  revoking  the  franchise  of  the  company  or  subjecting  it  to 


^  Mercantile,  etc.  Co.  v.  Collins 
Park,  etc.  R.  R.,  99  Fed.  Rep.  812 
(1900).  An  ordinance  of  a  city  grant- 
ing rights  to  a  street  railway  company 
is  not  protected  by  the  impairment  of 
contract  clause  of  the  federal  constitu- 
tion where  such  ordinance  in  its  origin 
was  not  made  in  accordance  with  the 
statutes.  Pacific,  etc.  Ry.  v.  Los 
Angeles,  194  U.  S.  112  (1904),  being 
a  case  under  the  California  statutes 
where  the  right  was  sold  at  public 
auction  and  the  successful  bidder  did 
not  complete,  and  under  the  statute 
the  next  highest  bidder  was  entitled 
to  the  grant,  but  the  city  made  the 
grant   to  another  party. 

2  City  of  Cleveland  v.  Cleveland 
City  Ry.,  194  U.  S.  517  (1904). 

3  Old  Colony  T.  Co.  v.  Atlanta,  83 
Fed.  Rep.  39  (1897),  See  also  §  830, 
supra. 

*  Commonwealth  v.  Interstate,  etc. 
Ry.,  187  Mass.  436  (1905).  A  legisla- 
ture may  reduce  street  railway  rates 
if  sufficient  income  is  left  to  pay  repairs 
and  a  fair  income  on  the  investment. 
San  Antonio,  etc.  Co.  v.  Altgelt,  81 
S.  W.  Rep.  106  (Tex.  1904). 


^  Detroit  v.  Detroit,  etc.  Ry.,  184 
U.  S.  368  (1902).  A  city  under  a 
reserved  power  given  to  it  by  the 
legislature  to  regulate  the  pay  of 
hackmen,  omnibus  drivers,  and  "all 
others  pursuing  a  like  occupation" 
may  reduce  fares  charged  by  street 
railways,  and  may  compel  the  latter 
to  grant  transfers,  and  where  a  com- 
pany, which  was  organized  after  such 
power  was  reserved  to  the  city,  takes 
a  lease  of  a  line  which  was  constructed 
before  such  power  was  reserved,  the 
lessee  is  subject  to  such  reduction,  even 
on  that  line.  Unless  the  reduction  is 
proved  to  be  unreasonable,  it  is  pre- 
sumed to  be  reasonable.  Chicago, 
etc.  Co.  V.  City  of  Chicago,  199  lU. 
484  (1902) ;  Chicago,  etc.  Co.  v.  City 
of  Chicago,  199  111.  579  (1902). 

6  Old  Colony  T.  Co.  v.  Atlanta,  83 
Fed.  Rep.  39  (1897). 

'  Although  two  railroads  by  con- 
tract have  agreed  on  rates  to  be 
charged,  yet,  where  the  legislature 
reduces  the  rate  of  one  of  them,  the 
contract  is  thereby  rendered  void. 
Buffalo,  etc.  R.  R.  v.  Buffalo,  etc. 
R.  R.,  Ill  N.  Y.  132  (1888). 
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ruinous  penalties,  especially  where  the  reasonableness  of  the  ordinance 
itself  is  doubtful.^ 

The  legislature  cannot  reduce  the  rates  of  a  turnpike  road  to  such 
an  extent  as  not  to  leave  a  sufficient  income  to  pay  for  repairs  and  a 
fair  income  on  the  investment.^  A  statute  reducing  tolls  on  turnpikes 
does  not  apply  to  a  corporation  having  a  special  charter  which  was 
unrestricted  as  to  tolls.^ 

A  city  has  no  power  to  reduce  telephone  rates  to  a  point  where  they 
would  not  pay  operating  expenses,  maintain  the  plant  and  pay  a  fair 
return  on  the  investment.^  An  act  of  congress  reducing  telephone 
rates  is  illegal,  so  far  as  such  reduction  applies  to  telephones  rented 
to  individuals  for  their  private  use,  without  being  connected  with  the 
public  exchange,  such  business  being  entirely  private.^  A  state  may 
delegate  to  a  municipality  the  power  to  regulate  telephone  charges, 
and  such  reduction  may  be  made  without  previous  notice  to  the  com- 


1  Portland  Ry.,  etc.  v.  City  of  Port- 
land, 201  Fed.  Rep.  119  (1912), 
the  court  holding  also  that  a  city 
has  no  inherent  power  to  contract 
that  street  car  rates  shall  not  be  re- 
duced. 

2  Covington,  etc.  Co.  v.  Sandford, 
164  U.  S.  578  (1896).  The  court  held 
also  that  each  case  turns  on  its  own 
facts,  and  that  a  case  might  arise 
in  which  the  reduction  would  be 
held  to  be  reasonable,  even  though 
thereby  the  stockholders  would  not 
receive  any  dividends. 

3  Heath  v.  Manire,  114  Tenn.  105 
(1905). 

*  City  of  Owensboro  v.  Cumberland 
Tel.  &  Tel.  Co.,  174  Fed.  Rep.  739 
(1900).  A  telephone  company  en- 
joined a  reduction  of  telephone  rates 
by  a  cit3'^  in  Cumberland  Tel.  &  Tel. 
Co.  V.  City  of  Louis\ille,  187  Fed.  Rep. 
637  (1911),  the  court  holding  that  the 
company  is  entitled  to  seven  per  cent, 
for  depreciation  and  maintenance  on 
the  value  of  its  property,  exclusive  of 
its  real  estate  and  working  capital  and 
supplies  on  hand,  and  an  additional 
seven  per  cent,  on  all  of  its  property. 
In  a  suit  by  a  telephone  company  to 
enjoin  a  reduction  of  rates  by  a  city 
as  authorized  by  statute  the  company 
cannot  claim  depreciation  of  five  per 
cent,  where  allowance  is  made  else- 
where for  maintenance  and  repairs  and 
the  depreciation  fund  has  not  been  used 


at  all.  The  company  is  entitled  to 
at  least  six  per  cent,  on  its  investment. 
Home  Tel.  Co.  v.  City  of  Carthage, 
235  Mo.  644  (1911).  In  determining 
whether  a  reduction  of  telephone 
rates  is  reasonable  the  cost  of  repro- 
ducing the  property  Avill  be  considered, 
less  depreciation  but  plus  interest  on 
the  money  during  rebuilding,  and  the 
present  earning  power  should  also  be 
considered  where  for  some  time  the 
plant  was  operated  at  a  loss.  Pioneer 
Tel.  &  Tel.  Co.  v.  Westenhaver,  29 
Okla.  429   (1911). 

5  Chesapeake,  etc.  Co.  v.  Manning, 
186  U.  S.  238  (1902).  The  railroad 
commission  of  Louisiana  cannot  arbi- 
trarily reduce  telephone  rates  with- 
out an  investigation  of  the  facts  as  to 
the  reasonableness  of  the  rate,  and  it 
is  insufficient  for  the  commission  to 
consider  merely  the  tax  returns,  and 
the  net  earnings  as  shown  by  annual 
reports  and  the  value  of  the  com- 
pany's property  -ndthin  the  state, 
especially  where  it  is  shown  that  the 
company  could  not  earn  seven  per 
cent,  on  its  Louisiana  investment 
at  the  old  rates.  A  temporary  injunc- 
tion, however,  will  not  be  granted 
ex  parte.  Cumberland  Tel.  &  Tel. 
Co.  V.  Railroad  Commission,  156  Fed. 
Rep.  834  (1907);  rev'd  on  another 
point  in  Louisiana  R.  R.  Com.  v. 
Cumberland,  etc.  Co.,  212  U.  S.  414. 
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pany.^  Even  though  a  telephone  company  in  installing  its  plant  agreed 
with  the  city  to  charge  only  a  certain  price,  yet  if  that  price  turns  out 
to  be  ruinous  the  court  will  not  at  the  instance  of  a  user  of  a  telephone 
enjoin  the  company  from  charging  a  higher  price.^  A  city  having 
statutory  power  to  "fix  and  determine  rates"  cannot  agree  in  its  grant 
to  a  telephone  company  that  certain  telephone  rates  shall  be  binding  for 
a  specified  time,  and  hence  any  such  agreement  does  not  prevent  the 
city  thereafter  under  a  statute  from  reducing  rates  if  they  are  unrea- 
sonable, and  the  city  may  also  require  the  telephone  company  to  ren- 
der statements  of  its  receipts  and  expenditures  on  property  with  its 
cost  and  value.^  A  reduction  of  telegraph  rates  by  state  statute  to  a 
point  below  the  actual  cost  of  the  service  is  unconstitutional.'* 

A  suit  by  a  gas  company  to  enjoin  an  illegal  reduction  of  rates  cannot 
be  defeated  on  the  ground  that  the  company  had  violated  an  anti- 
trust statute.^  A  municipality  has  no  inherent  right  to  reduce  gas 
rates. ^  A  federal  court  has  jurisdiction  of  a  case  brought  by  a  gas 
company  to  enjoin  the  enforcement  of  a  city  ordinance  reducing  the 
price  of  gas  to  such  a  point  as  to  allow  no  reasonable  profit  to  the  com- 
pany.^    The  legality  of  a  legislative  reduction  of  gas  rates  turns  on  the 


» Home  Tel.  Co.  v.  City  of  Los 
Angeles,  155  Fed.  Rep.  554  (1907); 
aff'd,  211  U.  S.  265.  A  city  has  no 
inherent  power  to  regulate  telephone 
charges.  State  v.  Missouri,  etc.  Co., 
189  Mo.  83  (1905) ;  St.  Louis  v.  Bell 
Tel.  Co.,  96  Mo.  623  (1888).  A  tele- 
phone eompanj^  may  maintain  a  bill 
in  equity  to  declare  void  a  city  ordi- 
nance "unreasonably  reducing  tele- 
-phone  rates.  Ozark,  etc.  Co.  v.  City 
of  Springfield,  140  Fed.  Rep.  666 
(1905). 

-  Maryland,  etc.  Co.  v.  Simons' 
Sons  Co.,  103  Md.  136  (1906). 

'  Home  Tel.  Co.  v.  Los  Angeles,  211 
U.  S.  265  (1908). 

■»  Western,  etc.  Tel.  Co.  v.  Myatt, 
98  Fed.  'Rep.  335  (1899).  But  state 
commissioners  may  regulate  intra- 
state rates.  State  v.  Western  Union 
Tel.  Co.,  113  N.  C.  213  (1893).  A 
state  commission  has  no  authority 
to  reduce  intrastate  telegraph  rates 
to  a  point  where  the  intrastate  busi- 
ness does  not  earn  a  fair  return  on  a 
proportionate  part  of  the  telegraph 
property  within  the  state.  Western 
Union  Tel.  Co.  v.  State,  31  Okla.  415 
(1912). 


^  Peoria,    etc.    Co.    v.    Peoria,    200 
U.  S.  48  (1906). 

^  City  of  Rushville  v.  Rushville, 
etc.  Co.,  164  Ind.  162  (1905).  It  is 
an  implied  condition  of  a  municipal 
grant  to  a  gas  company  that  it  shall 
furnish  gas  at  a  reasonable  price, 
and  the  state  may  fix  such  price,  if 
reasonable,  and  the  courts  may  enforce 
it,  but  a  court  has  no  power  in  itself 
to  fix  the  price.  City  of  Madison 
V.  Madison,  etc.  Co.,  129  Wis.  249 
(1906).  A  consolidated  gas  company 
cannot  enjoin  a  city  from  reducing 
gas  rates  in  violation  of  the  charter 
of  one  of  the  constituent  companies, 
inasmuch  as  an  exemption  in  the 
charter  of  such  constituent  company 
does  not  pass  to  the  consolidated 
company,  and  inasmuch  as  the  suit 
involves  properties  not  owned  bj^  that 
particular  constituent  company.  Peo- 
ple's, etc.  Co.  V.  Chicago,  194  U.  S.  1 
(1904). 

'  Indianapolis  Gas  Co.  v.  Indian- 
apolis, 82  Fed.  Rep.  245  (1897).  See 
also  §  913,  infra.  An  ordinance  of  a 
city,  enacted  under  a  reserved  power 
of  the  statutes,  reducing  the  price 
of  gas,  is  not  illegal  unless  the  reduc- 
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reasonable  value  of  the  plant,  the  effect  of  the  reduction  on  future  in- 
come, and  allowances  for  depreciation,  the  last  of  which  presents  diffi- 
cult problems.^  In  determining  whether  a  reduction  in  the  price  of 
gas  is  reasonable  the  good  will  is  not  to  be  considered,  but  the  original 
cost,  and  the  cost  of  improvements,  and  the  market  value  of  the  bonds 
and  stock,  and  the  present  cost  of  construction,  and  the  probable  earn- 
ing capacity,  and  the  operating  expenses,  and  five  per  cent  profit  may 
be  considered ;  also  a  reasonable  amount  for  reconstruction.^  The 
value  of  a  monopoly  in  furnishing  gas  will  not  be  considered  in  deter- 
mining the  reasonableness  of  a  reduction  of  gas  rates.  A  court  in  sus- 
taining a  reduction  may  allow  the  company  to  try  the  case  over  again 
after  the  effect  of  the  reduction  is  ascertained.^ 

The  federal  courts  have  jurisdiction  of  a  bill  in  equity  to  enjoin  a 
city  from  enforcing  an  ordinance  unreasonably  reducing  water  rates, 
where  the  complainant  claims  that  the  reduction  amounts  to  a  taking 
of  its  property  without  just  compensation,  and  such  suit  may  be  by 
the  mortgagee  of  the  property,  the  mortgagor  being  a  necessary  party.* 


tion  is  unreasonable.  People's,  etc. 
Co.  V.  City  of  Chicago,  114  Fed. 
Rep.  384  (1902);  aff'd,  194  U.  S.  1. 
A  gas  company  may  enjoin  the  enforce- 
ment of  an  order  by  a  state  commis- 
sion reducing  the  price  of  gas  where 
the  company  alleges  that  it  is  con- 
fiscatory and  the  difference  in  price 
is  paid  into  court  to  await  the  deci- 
sion. Buffalo  Gas  Co.  v.  City  of  Buf- 
falo, 156  Fed.  Rep.  370  (1907).  In 
determining  whether  a  statutory  reduc- 
tion in  the  price  of  gas  is  confiscatory 
and'  unconstitutional,  the  actual  or 
reproductive  value  of  the  property 
is  taken  without  regard  to  its  original 
cost.  Land  not  needed  in  the  business 
is  excluded,  but  a  reasonable  working 
capital  is  included.  Stock  of  sub- 
sidiary companies  is  not  included  if 
their  business  is  collateral.  The  value 
of  the  capital  stock  of  the  parent  com- 
pany has  little  bearing  on  the  subject, 
and  an  abnormal  depreciation  fund  will 
not  be  allowed.  The  company  is 
entitled  to  a  profit  based  not  on  the 
legal  rate  of  interest,  but  on  invest- 
ments of  the  same  character  as  its 
business,  and  in  New  York  City  is 
entitled  to  six  per  cent.  The  value 
of  the  good-will  may  be  included, 
and  the  capital  issued  for  good-will 
or  franchises   will   be   included,   divi- 


dends having  been  paid  upon  it,  and 
the  price  paid  in  purchasing  fran- 
chises may  be  included.  An  excessive 
penalty  for  not  obeying  the  statute 
is  unconstitutional  as  a  denial  of  the 
equal  protection  of  the  laws.  Con- 
solidated Gas  Co.  V.  City  of  New  York, 
157  Fed.  Rep.  849  (1907);  rev'd  in 
212  U.  S.  19. 

1  Lincoln  Gas  Co.  v.  Lincoln,  223 
U.  S.  349  (1912).  In  determining  the 
legality  of  a  reduction  of  gas  rates  the 
amount  of  stock  and  bonds  of  the  com- 
pany will  not  be  considered  where  they 
are  several  times  the  cost  or  present> 
value  of  the  property.  A  reduction 
which  will  still  yield  five  per  cent,  on 
the  value  of  the  plant  is  not  illegal 
per  se,  inasmuch  as  the  consumption 
may  increase.  Lincoln,  etc.  Co.  v. 
City  of  Lincoln,  182  Fed.  Rep.  926 
(1909).    Cf.  156  N.  Y.  App.  Div.  603. 

2  Cedar  Rapids,  etc.  Co.  v.  City  of 
Cedar  Rapids,   144  Iowa,  426  (1909). 

'  Cedar  Rapids  Gas  Co.  v.  Cedar 
Rapids,  223  U.  S.  655  (1912). 

■*  Consolidated  W.  Co.  v.  San  Diego, 
84  Fed.  Rep.  369  (1897);  aff'd,  93 
Fed.  Rep.  849  (1899).  In  the  ease 
San  Diego,  etc.  Co.  v.  National  City, 
174  U.  S.  739  (1899),  involving  the 
reasonableness  of  a  reduction  of  water- 
works rates  by  a  municipal  corpora- 
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Where  the  constitution  of  the  state  gives  the  legislature  power  to  pre- 
vent excessive  charges  by  pubhc  service  corporations,  and  the  legisla- 
ture authorizes  cities  to  reduce  water  rates,  provided  no  contract  is 
thereby  invalidated,  a  city  may  reasonably  reduce  water  rates,  even 
though  it  had  made  a  contract  with  the  water  company  after  the  con- 
stitution was  enacted,  but  before  the  statute  was  passed.^  Under  the 
reserved  right  to  amend,  the  legislature  may  reduce  water  rates,  pro- 
vided the  reduction  is  reasonable  and  leaves  six  per  cent,  on  the  present 
value  of  the  property  used,  even  though  the  original  cost  was  much 
greater.-     The  federal  receiver  of  a  water  company  may  file  a  bill  in 

tion  in  California,  under  a  power  will  be  allowed  on  gross  income  in 
reserved  by  the  statutes  so  to  do,  ascertaining  the  net  income.  Spring 
the  court  said  that  it  would  not  inter-  Valley,  etc.  Co.  v.  City,  etc.  of  San 
fere  unless  the  rates  were  so  plainly  Francisco,  165  Fed.  Rep.  667  (1908). 
and  palpably  unreasonable  as  to  make  The  elements  to  be  taken  into  consider- 
their  enforcement  equivalent  to  the  ation  in  determining  whether  the 
taking  of  property  for  public  use  rates  of  a  water-works  company  are 
without  such  compensation  as  under  reasonable  were  discussed  fully  in 
the  circumstances  was  just  both  to  Spring  Valley  Waterworks  v.  City, 
the  owner  and  the  public.  etc.  of  San  Francisco,   192  Fed.  Rep. 

1  Tampa  Water  Works  v.   Tampa,     137   (1911).     In  fixing  water  rates  a 
199  U.  S.  241  (1905).  municipality  need    not   consider    past 

-  Stanislaus  County  v.  San  Joaquin,     depreciation  but  only  the  value  of  the 
etc.   Co.,    192  U.   S.   201    (1904).     In     property  at  that  time,  but  deprecia- 
the  case   Spring  Valley,   etc.   v.   City,     tion  of  the  year  must  be  allowed  for 
etc.,   124    Fed.    Rep.  574   (1903),   the     and  nothing  will  be  allowed  for  good- 
court  declared  unconstitutional  a  re-     wnll  if    the  water-works  company  has 
duetion  of  water  rates  which  left  prof-    a     monopoly.     Contra,    etc.     Co.     v. 
its    sufficient    to    pay    only    four   and     City  of  Oakland,  159  Cal.  323  (1911). 
four  tenths  per  cent,  on  the  value  of    A  water-works  company  is  entitled  to 
the    property    and     three    and    three     charge  rates  which  wdll  pay  operating 
tenths   per  cent,  on    the    stock   after     e.vpenses,  interest  on  debts  represent- 
paying    fixed    charges.     In    the    case     ing  money  expended  upon  the  prop- 
Spring  Valley,  etc.   Co.     .   City,   etc.     erty,    reasonable    dividends    on    stock 
of  San  Francisco,  165  Fed.  Rep.  657     representing  money  actually  invested, 
(1908),    the   coiu-t   enjoined    the   city     and  also  the  amount  of  annual  depre- 
from    reducing    water   rates    where    it     ciation,  and  if  its  income  as  reduced 
was    shown    that    the    reduced    price     maj^  be  less  than  five  per  cent,  on  the 
would  not  net  five  per  cent,   on   the     value  of  its  property    it  may  enjoin 
value  of  the  property.     In  determining     the    reduction.     Contra,    etc.    Co.     v. 
the  value,  the  estimated  cost  of  a  sim-     City  of  Oakland,   165  Fed.   Rep.  518 
ilar  system  may  be  considered  but  is     (1904  K     Where    a    city    condemns    a 
not    controlling.     The    value    of    the     water-works  plant  it  must  pay  for  the 
franchise     is     also     to    be     included,     franchise  as  well  as  the  other  property 
Only    such    property    as    is    actually    and  in  ascertaining  such  value  there 
used  is  to  be  considered,  and  is  to  be    will  be  considered  the  physical  property 
valued  at  what  it  is  worth  for  such    as  a  going    concern,  and  the    income 
purpose.     The  court  may  consider  also     on    reasonable    tolls,  and  the    market 
the  market  value  of  the  outstanding    value   of   the   capital    stock,    and    the 
stock  and  bonds.     The  cost  of  replae-     value  of  a  contract  with  the  city.     Re 
ing    property    destroyed    through    the    ISIonongahela     Water     Co.,     223     Pa. 
company's    fault    or    negligence    will     St.  323  (1909).      See  also  §  931,  infra. 
not    be    considered,    but    depreciation 
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equity  to  establish  his  right  to  fix  water  rates. ^  A  provision  in  a  water- 
works company's  charter  that  the  legislature  might  prescribe  such  regu- 
lations as  it  saw  fit  gives  the  legislature  power  to  regulate  water  rates, 
and  a  statute  authorizing  a  city  to  contract  with  a  water-works  com- 
pany to  furnish  water  "at  such  rates  as  may  be  fixed  by  an  ordinance" 
authorizes  the  city  to  fix  such  rates  from  time  to  time,  provided  the 
rates  are  fair  and  reasonable,  and  the  city  may  reduce  the  rate  which 
it  had  agreed  to  pay  for  the  supply  of  water  to  hydrants.^  Where  a 
city  has  entered  into  a  legal  contract  with  a  water-works  company  for 
a  term  of  years,  giving  to  the  latter  the  exclusive  right  to  supply  water, 
and  then  the  legislature  authorizes  the  city  to  construct  its  own  water- 
works in  competition,  and  the  city  is  about  to  do  so,  the  company  may 
file  a  bill  in  equity  to  enjoin  such  action,  and  such  bill  may  be  filed 
in  the  federal  court  on  the  ground  that  the  city  is  about  to  impair 
the  validity  of  the  contract.^ 

An  unreasonable  statutory  reduction  of  the  rates  charged  by  an  irri- 
gation company  is  illegal.^ 

company  for  public  and  private  use, 
especially  where  the  supreme  court 
of  the  state  has  held  that  the  city 
had  no  power  to  make  an  irrevocable 
contract  for  thirty  years  fixing  water 
rates.  Moreover,  the  words  ' '  at  such 
rates  as  may  fixed  by  ordinance" 
were  construed  as  giving  the  right  to 
reduce  rates  from  time  to  time.  Free- 
port,  etc.  Co.  V.  Freeport  City,  180 
U.  S.  587  (1901).  And  even  though 
the  original  ordinance  fixed  the  rates 
to  be  charged  for  private  as  well  as 
for  public  use,  yet  this  will  be  con- 
strued as  a  command  and  not  as  a 
contract,  and  hence  as  not  preventing  a 
subsequent  reduction  by  the  city. 
Rogers,  etc.  Co.  v.  Fergus,  180  U.  S. 
624  (1901).  It  is  to  be  noted  that 
in  the  two  preceding  cases  four  of 
the  nine  judges  dissented.  A  grant 
from  a  city  to  a  water-works  company 
Avhich  fixes  the  rates  to  be  charged 
for  water  does  not  prevent  a  subse- 
quent reduction  of  rates  under  a  re- 
served right  so  to  do.  A  consumer 
who  agrees  to  take  water,  subject  to 
the  regulations  of  the  company,  is  not 
thereby  bound  to  pay  the  first-named 
rates.  Rogers,  etc.  Co.  v.  Fergus,  178 
111.  571  (1899). 

'  Vicksburg,  etc.  Co.  v.  Vicksburg, 
185  U.  S.  65  (1902). 

*  In  fixing  rates  to  be  charged  by 


1  Lanning  v.  Osborne,  79  Fed.  Rep. 
657  (1897).  After  such  suit  is  started 
a  consumer  cannot  start  suit  in  a 
state  court  to  test  the  same  question. 
Ward  V.  San  Diego,  etc.  Co.,  79  Fed. 
Rep.  665  (1897). 

-  City  of  Danville  v.  Danville,  etc. 
Co.,  178  111.  299  (1899).  Where  a 
city  made  a  grant  to  a  water-works 
company  the  prices  to  be  as  agreed 
between  the  company  and  the  con- 
sumers, but  not  to  exceed  certain 
rates,  the  city  cannot  thereafter  re- 
duce the  rates  below  such  specified 
rates,  and  a  purchaser  of  the  plant 
at  foreclosure  sale  is  entitled  to  equal 
protection.  Omaha  Water  Co.  v.  City 
of  Omaha,  147  Fed.  Rep.  1  (1906). 
Even  though  a  city  has  power  by 
statute  to  contract  with  a  water- 
works company  for  a  supply  of  water 
for  public  and  private  use  for  a  period 
not  exceeding  thirty  years,  and  to 
charge  "such  rates  as  may  be  fixed 
by  ordinance,"  and,  even  though  it 
makes  such  a  contract  specifying  the 
rates  to  be  paid  by  the  city  for  hy- 
drants, yet  if  there  is  nothing  in  the 
contract  binding  the  city  not  to  there- 
after regulate  water  rates,  the  city 
may,  under  a  statute  existing  at  that 
time  giving  the  legislature  the  right 
to  regulate  water  rates,  reduce  the 
rates    charged    by    such    water-works 
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A  statute  regulating  the  rates  of  a  particular  stockyards  company 
is  unconstitutional  as  denying  it  the  equal  protection  of  the  laws.^ 

Where  a  state  statute  reduces  bridge  tolls,  a  receiver  of  the  bridge 
cannot  bring  suit  in  the  federal  court  to  enjoin  the  attorney-general 
and  public  prosecutor  of  the  state  from  bringing  suit  to  enforce  such 
reduction  by  criminal  proceedings.^  A  state  has  no  power  to  reduce 
the  tolls  charged  by  an  interstate  bridge  over  a  navigable  stream, 
even  though  the  company  owning  the  bridge  was  incorporated  in  the 
two  states.  Congress  has  exclusive  jurisdiction  over  such  a  bridge 
and  its  tolls.^ 

an  irrigation  company  as  allowed  by  Ry.  Co.,  14.5  N.  C.  495  (1907).  A 
statute,  the  price  which  the  plant  telegraph  company  may  enjoin  prose- 
brought  on  foreclosure  sale  may  be  cuting  attorneys  in  different  parts  of 
taken  into  consideration  in  arriving  the  state  from  instituting  suits  to 
at  the  value  thereof,  as  the  basis  on  recover  illegal  penalities  based  on  an 
which  the  company  is  entitled  to  a  unconstitutional  statute  requiring  an 
fair  return  from  its  rates.  San  Diego,  excessive  license  fee  from  the  foreign 
etc.  Co.  V.  Jasper,  189  U.  S.  439  telegraph  corporation  before  it  does 
(1903).  A  provision  in  the  charter  business  in  the  state.  W.  U.  Tel.  Co. 
of  an  irrigation  company  that  water  v.  Andrews,  216  U.  S.  165  (1910). 
rates  may  be  reduced  by  municipal  The  Kansas  statute  requiring  foreign 
authorities,  the  reduction  not  to  be  corporations  before  doing  business  in 
such  as  to  pay  less  than  one  and  one  the  state  to  pay  a  specified  license  fee 
half  per  cent,  a  month,  may  be  is  not  valid  as  against  foreign  cor- 
amended  so  as  to  authorize  a  reduc-  porations  engaged  in  interstate  com- 
tion  which  will  leave  only  six  per  merce  where  such  fee  is  a  tax  on 
cent,  per  annum.  Provisions  as  to  the  interstate  business  and  also  a  tax 
water  rates  are  strictly  construed  the  on  the  company's  property  outside  of 
same  as  provisions  limiting  the  right  the  state,  and  hence  a  judgment  of 
of  taxation.  Stanislaus  County  v.  the  state  court  ousting  a  foreign  tele- 
San  Joaquin,  etc.  Co.,  192  U.  S.  201  graph  corporation  from  doing  business 
(1904).  A  reduction  in  irrigation  in  the  state  because  it  did  not  pay  this 
water  rates  by  the  municipal  author-  fee,  which  amounted  to  $20,000,  is 
ities  as  allowed  by  statute  is  not  un-  invalid.  The  mere  fact  that  the 
reasonable,  even  though  it  does  not  statute  recited  that  it  was  not  intended 
leave  a  reasonable  income  on  the  to  burden  or  regulate  interstate  com- 
money  invested  where  the  plant  con-  merce  is  immaterial.  W.  U.  Tel. 
structed  was  much  larger  than  re-  Co.  v.  Kansas,  216  U.  S.  1  (1910), 
quired.  Boise  City,  etc.  Co.  v.  Clark,  rev'g  75  Kan.  609.  So  also  as  to  the 
131  Fed.  Rep.  415  (1904).  Arkansas     statute     where      the     fee 

1  Cotting  V.  Kansas  City,  etc.  Co.,  amounted     to     S25,050.      Ludwig     i>. 

183   U.    S.    79    (1901),    reviewing    the  W.  U.  Tel.  Co.,   210  U.  S.  146  (1910). 

cases  defining  the  line  between  quasi-  So  also  as  to  the  Pullman  Palace  Car 

public  and  private  corporations.  Company.     Pullman    Co.    v.    Kansas, 

^Fitts   V.  McGhee,   172  U.   S.  516  216  U.  S.  56  (1910).. 
(1899),  but  see  Ex  parte  Young,  209         3  Covington,  etc.  Bridge  Co.  y.  Ken- 

U.  S.  123  (1908),  and  note  2,  p.  3630,  tucky,    154    U.    S.    204    (1894).     The 

supra.     A  federal  court  has  no  power  railroad   commission   cannot   fix   tariff 

to  enjoin  a  criminal  prosecution  of  a  charges  beyond  the  limit  of  the  state. 

raih-oad   under   the   statute   of   North  Merrill  v.  Boston,  etc.  R.  R.,  63  N.  IT. 

Carolina  for  violating  a  statute  reduc-  259    (1884).     A   state   statute   forbid- 

ing   passenger   rates.     Such  a  suit   is  ding  railroads   to   charge   more  for   a 

against  the  state.     State  v.  Southern  short   haul    than   for   a   long   haul   is 
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A  state  may  regulate  elevator  charges  ^  and  express  charges.- 

The  jurisdiction  of  a  court  of  equity  to  enjoin  excessive  charges 
and  discriminations  by  common  carriers  on  the  ground  that  the  wrong 
is  a  constantly  recurring  one  for  which  there  is  no  adequate  remedy  at 
law,  is  generally  recognized.^ 

The  statute  of  1847  in  New  Hampshire  to  the  effect  that,  when 
the  net  receipts  of  any  railroad  corporation  exceed  the  average  of 
ten  per  cent,  on  its  expenditures,  from  the  commencement  of  its  oper- 
ations, the  excess  shall  be  paid  to  the  state,  is  constitutional  and  may 
be  enforced,  and  such  excess  may  be  collected  by  suit  by  the  state."* 

§  903.  A  railroad  must  operate  its  line,  and  for  refusal  to  do  so 
is  liable  to  indictment,  mandamus,  injunction,  or  forfeiture  of  fran- 
chises. — ■  A  state  may  require  a  railroad  to  construct  its  line  in  ac- 
cordance with  its  charter  and  may  enjoin  it  from  abandoning  a  part 
of  its  line,  and  the  decision  of  the  highest  court  in  that  state  constru- 
ing the  statute  will  not  be  reviewed  by  the  supreme  court  of  the  United 


unconstitutional,  so  far  as  it  applies 
to  hauls  bej'ond  the  state.  Wabash, 
etc.  Ry.  V.  Illinois,  118  U.  S.  557 
(1886). 

1  Brass  v.  North  Dakota,  153  U.  S. 
391  (1894). 

2  A  legislative  reduction  of  express 
rates  was  sustained  in  State  v.  Adams 
Express     Co.,     85    Neb.     25     (1909). 

^  Northern  Pac.  Ry.  v.  Pacific  Coast, 
etc.  Ass'n.,  165  Fed.  Rep.  1  (1908). 
But  see  191  Fed.  Rep.  112  as  to  juris- 
diction. 

■*  State  V.  Manchester,  etc.  R.  R.,  69 
N.  H.  35  (1897).  The  statute  of  limi- 
tations runs  against  the  claim  of  a 
state  for  a  proportion  of  the  profits 
of  a  canal  which  the  original  grant 
to  the  canal  created.  State  v.  Port- 
land, etc.  Co.,  50  Oreg.  502  (1908). 
Under  the  New  Hampshire  statute 
of  1844  to  the  effect  that  the  state 
should  be  entitled  to  the  net  profits 
of  railroads  in  excess  of  ten  per  cent, 
per  annum  on  the  money  invested 
by  the  stockholders,  the  state  must 
do  more  than  prove  that  more  than 
ten  per  cent,  dividends  have  been 
paid  to  the  stockholders.  The  state 
must  prove  that  the  excess  came  from 
the  earnings  of  the  road  and  was 
not  a  division  of  the  capital  or  de- 
rived from  some  source  other  than 
tolls    paid    by    the    public.     State    v. 


Manchester,  etc.  R.  R.,  70  N.  H. 
421  (1901).  A  provision  in  a  rail- 
road charter  that  the  city  may  regu- 
late tolls  so  that  only  a  certain  amount 
of  profits  shall  go  to  the  stockholders, 
and  the  surplus  shall  be  paid  to  the 
city,  does  not  give  the  state  the 
right  to  the  surplus,  unless  the  state 
demanded  the  same,  and  where  the 
company  surrendered  the  charter  and 
accepted  a  new  one  without  such 
provision,  the  state  has  no  cause 
of  action  for  past  profits.  Terre 
Haute,  etc.  R.  R.  v.  Indiana,  194 
U.  S.  579  (1904),  rev'g  65  N.  E.  Rep. 
401  (Ind.  1902).  Where  by  statute 
a  city  is  entitled  to  a  percentage  of 
a  railroad  company's  net  income 
from  passenger  traffic,  the  railroad 
cannot  deduct  its  general  expenses 
and  damages  to  property,  nor  inter- 
est on  money  used  in  construction, 
in  arriving  at  the  net  income.  City 
of  New  York  v.  Manhattan  Rv.  Co., 
119  N.  Y.  App.  Div.  240  (1907); 
aff'd,  192  N.  Y.  90.  For  a  case 
where  a  gas  company  was  precluded 
by  its  charter  from  paying  divi- 
dends in  excess  of  a  certain  rate, 
fixed  by  a  sliding  scale,  dependent 
upon  the  price  charged  for  gas,  see 
Attorney-General  v.  Ashton,  etc.  Co., 
[1904]  2  Ch.  621. 
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States.^  The  usual  remedy  of  the  state  to  compel  a  railroad  to  operate 
any  portion  of  its  line  which  the  railroad  has  ceased  to  use  is  a  man- 
damus.^   But  mandamus  does  not  lie  to  compel  a  railroad  to  operate 


1  Mobile,  etc.  R.  R.  Co.  v.  Missis- 
sippi, 210  U.  S.  187  (1908). 

*A  "strike"  among  the  employees 
is  no  defense.  People  v.  New  York, 
etc.  R.  R.,  28  Hun,  543,  553,  558 
(1883).  Where  a  shipper  has  been 
damaged  by  a  delay  caused  by  a 
strike,  he  has  an  action  for  such 
damage.  Blaekstock  v.  New  York,  etc. 
R.  R.,  20  N.  Y.  48  (1859).  But  where 
the  delay  is  caused,  not  by  the  in- 
ability of  the  company  to  procure 
men  to  operate  its  road,  but  by  the 
violence  of  others  who,  by  striking, 
iave  severed  their  connection  there- 
with, the  company  can  only  be  held 
to  the  exercise  of  due  care  and  dili- 
gence to  guard  against  delajs  and  to 
forward  the  goods  to  their  destina- 
tion. Geismer  v.  Lake  Shore,  etc. 
R.  R.,  102  N.  Y.  563  (1886) ;  Pitts- 
burgh, etc.  R.  R.  V.  Hazen,  84  111.  36 
(1876);  Pittsburgh,  etc.  Ry.  v.  Hol- 
lowell,  65  Ind.  188  (1879);  Indian- 
apolis, etc.  R.  R.  V.  Juntgen,  10  111. 
App.  295  (1881);  Lake  Shore,  etc. 
R.  R.  V.  Bennett,  89  Ind.  457  (1883). 
Yet  even  "the  fact  that  the  operation 
of  the  road  is  unprofitable  furnishes  no 
excuse  whatever  for  the  failure  to 
comply  with  the  conditions  of  [a 
land]  grant,  and  the  state  may  com- 
pel a  compliance  with  the  terms  of 
the  contract  by  mandamus  or  other 
appropriate  remedy."  State  v.  Sioux 
City,  etc.  R.  R.,  >  Neb.  359,  374 
(1878).  A  'peremptory  mandamus 
Avas  granted  to  compel  a  railroad  com- 
pany to  operate  a  terminal  bridge  as 
an  integral  portion  of  its  "one  con- 
tinuous line,"  instead  of  employing  a 
bridge-transfer  device,  to  the  great 
public  inconvenience.  U.  S.  v.  Union 
Pac.  R.  R.,  4  Dill.  479  (1875) ;  s.  c, 
28  Fed.  Cas.  345 ;  affirmed  sub  nom. 
Union  Pac.  R.  R.  v.  Hall,  91  U.  S. 
343  (1875).  The  state  will  employ 
a  mandamus  to  compel  a  railroad  com- 
pany to  continue  the  operation  of  a 
part  of  its  line  which  it  is  under  ille- 
gal contract  to  discontinue,  the  con- 
sideration   of    said    contract    being    a 


mutual  agreement  to  prevent  competi- 
tion. State  V.  Hartford,  etc.  R.  R.,  29 
Conn.  538  (1861).  The  remedy  in  case 
of  abandonment  of  a  part  of  the  line  is 
by  mandamus,  indictment,  or  bj'  the 
state,  by  proceedings  to  annul  the  char- 
ter of  the  corporation.  People  v.  Al- 
bany, etc.  R.  R.,  24  N.  Y.  261  (1862). 
In  Union  Pac.  Ry.  v.  United  States, 
59  Fed.  Rep.  813,  833  (1894),  where 
a  bill  in  equity  had  been  filed  by  the 
government  to  set  aside  an  alleged 
illegal  lease,  the  court  said,  speaking 
of  the  duty  of  the  lessor  to  continue 
to  operate  the  telegraph:  "We  know 
of  no  reason  why  this  precise  duty 
may  not  and  should  not  be  enforced 
by  mandamus  if  it  has  in  fact  been 
violated."  The  state  may  enjoin  a 
railroad  from  taking  up  its  tracks. 
State  V.  Dodge  City,  etc.  Ry.,  53 
Kan.  377  (1894).  But  the  court  may 
refuse  to  compel  the  company  to  relay 
tracks.  State  v.  Dodge  City,  etc.  'Ry., 
53  Kan.  377  (1894).  Mandamus  lies 
at  the  instance  of  a  state  to  compel 
a  street  railroad  to  operate  its  entire 
road  and  also  such  other  street  rail- 
ways as  it  has  legally  acquired,  and 
even  though  one  portion  of  its  road 
is  not  operated  because  the  company 
cannot  agree  with  a  munieipalitj'  as 
to  the  use  and  repair  of  a  bridge, 
nevertheless  the  company  must  oper- 
ate such  unconnected  end  by  itself. 
Bridgeton  v.  Bridgeton,  etc.  Co.,  62 
N.  J.  L.  592  (1899).  Mandamus 
lies  to  compel  a  street  car  company 
to  operate  its  lines.  State  v.  Spokane, 
etc.  Ry.,  19  Wash.  518  (1898).  Man- 
damus does  not  lie  to  compel  a  street 
railway  to  operate  a  particular  line, 
there  being  no  specific  provision  in 
the  charter  to  that  effect.  San  An- 
tonio, etc.  Ry.  V.  State,  90  Tex.  520 
(1897).  For  an  article  on  mandamus 
to  compel  corporations  to  perform 
their  duties,  see  45  Cent.  L.  J.  278. 
In  an  old  English  case,  a  tramroad 
having  been  put  in  operation  by  an 
incorporated  company,  and  subse- 
quently,   to   benefit   special   interests. 
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a  line  where  it  accommodates  all  the  traflBc  by  another  line  owned 
by  it.^  It  has  been  held  that  a  private  individual  may  enforce  this  obli- 
gation of  a  railroad  by  mandamus  ^  or  injunction.^  The  court  may 
authorize  its  receiver  to  dismantle  a  railroad  and  sell  the  materials 
where  it  has  been  and  would  have  to  be  operated  at  a  loss,  there  being 
no  statute  requiring  such  operation.^  The  court  will  not  direct  the  re- 
ceiver to  discontinue  the  line  over  a  portion  of  the  route,  where  this 
might  result  in  the  forfeiture  of  the  charter.^    In  the  foreclosure  sale 


torn  up,  it  was  held  that,  while  the 
ordinary  remedy  would  be  indictment, 
yet  the  more  perfect  remedy  of  man- 
damus would  issue  to  compel  the 
relaying  of  the  tram-plates.  King  v. 
Severn,  etc.  Ry.,  2  B.  &  Aid.  646 
(1819).  Mandamus  lies  to  compel  a 
road  to  run  all  its  trains  to  a  town 
specified  in  its  route,  the  road  having 
changed  its  main  line  and  having  re- 
sorted to  a  branch  line  for  that  town. 
People  V.  Louisville,  etc.  R.  R.,  120 
111.  48  (1887).  Where  a  railroad 
ceases  to  stop  its  trains  at  a  flourish- 
ing town,  the  county  seat  and  largest 
place  in  the  county,  but  stops  four 
miles  away  in  order  to  build  up  a 
speculative  town,  the  court  will  order 
the  railroad  to  stop  its  trains  at  the 
old  station.  Northern  Pae.  R.  R.  v. 
Territory,  3  Wash.  T.  303  (1887). 
Neither  a  railroad  nor  a  receiver  in 
the  absence  of  a  contract  can  be  com- 
pelled to  maintain  and  operate  a  spur 
track  for  the  use  of  private  parties 
in  shipments.  Mercantile  Trust  Co. 
V.  Columbus,  S.  &  H.  R.  R.,  90  Fed. 
Rep.  148  (1898). 

^  People  V.  Rome,  etc.  R.  R.,  103 
N.  Y.  95  (1886). 

-  A  private  individual  may  sue  for 
a  mandamus  to  compel  a  railroad  to 
operate  its  road.  People  v.  Colorado, 
etc.  R.  R.,  42  Fed.  Rep.  638  (1890). 
In  a  suit  by  a  taxpayer  to  compel  a 
non-resident  lessee  of  a  railroad  built 
by  municipal  aid  to  continue  the  use 
of  an  old  track,  the  lessor  domestic 
company  is  a  necessary  party.  Hence 
no  removal  to  United  States  court. 
Chicago,  etc.  Ry.  v.  Craue,  113  U.  S. 
424  (1885). 

'  A  lessor  of  a  railroad,   the  lease 


providing  for  dividends  on  the  lessor's 
capital  stock,  may  enjoin  the  lessee 
from  discontinuing  the  operation  of 
the  railroad  where  such  discontinu- 
ance would  subject  the  charter  of  the 
former  to  forfeiture.  Such  injunc- 
tion may  also  run  against  the  pur- 
chaser of  the  lease  from  the  lessee 
who  has  agreed  to  abide  by  the  terms 
thereof.  Southern  Ry.  v.  FrankUn, 
etc.  R.  R.,  96  Va.  693  (1899).  A 
shipper  who  is  served  by  a  switch 
running  over  private  property  cannot 
complain  that  the  railroad  has  sold 
the  switch  to  the  owner  of  the  pri- 
vate property  and  that  the  latter  does 
not  allow  the  railroad  to  serve  the 
shipper  by  such  switch.  Bedford- 
Bowling,  etc.  Co.  V.  Oman,  134  Fed. 
Rep.  441  (1904). 

^Jack  V.  Williams,  113  Fed.  Rep. 
823  (1902);  afif'd,  145  Fed.  Rep.  281. 
Where  a  worthless  railroad  has  been 
dismantled  by  the  receiver  and  the 
rails  and  rolUng-stoek  sold,  a  pur- 
chaser at  foreclosure  sale  cannot  be 
required  by  the  state  to  reconstruct 
and  operate  the  road.  State  v.  Jack, 
145  Fed.  Rep.  281  (1906).  The 
attorney-general  of  the  state  may  file 
a  bill  in  the  state  court  to  enjoin  a 
federal  receiver  from  tearing  up  a 
railroad  in  accordance  with  an  order 
of  the  federal  court.  Attorney-Gen- 
eral V.  Frost,  113  Wis.  623  (1902).  A 
court  may  authorize  a  receiver  in  a 
railroad  foreclosiire  suit  to  stop  the 
operation  of  unprofitable  parts  of  a 
railroad  and  to  tear  up  the  tracks  and 
sell  the  same,  and  the  state  court 
cannot  enjoin  the  receiver  from  so 
doing,  and  if  the  state  district  attorney 
and  sheriff  interfere  with  the  receiver 


6  Lorain  Steel  Co.  v.  Union  Ry.,  165  Fed.  Rep.  500  (1908). 
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of  a  street  railway  the  court  may  sell  the  rails  and  ties  without  obli- 
gating the  purchaser  to  continue  the  operation  of  the  road.^  A  state 
may  maintain  a  suit  to  compel  a  receiver  of  a  street  railway  to  remove 
the  street  railway  tracks  from  the  streets  on  account  of  the  tracks  having 
become  a  public  nuisance  by  not  being  properly  maintained,  and  the 
railroad  company  itself  is  not  a  necessary  party  defendant.-  In  Eng- 
land it  has  been  held  that  a  railroad  company  need  not  continue  to 
operate  its  road  unless  the  statutes  so  prescribe.^  The  remedy  of  for- 
feiture of  the  charter  is  considered  elsewhere.^ 

§  904.  Mandamus  to  compel  a  railroad  to  build  its  road,  operate 
more  trains,  stop  at  depots,  erect  stations,  etc.  —  Strikes  —  Forfei- 
ture for  failure  to  complete  the  road.  —  Theoretically  the  right  to 
enforce  all  these  duties  by  mandamus  exists,  but  practically  the  courts 
are  conservative  in  their  application  of  this  remedy."    Mandamus  does 


they  are  guilty  of  contempt  of  court. 
Royal  Trust  Co.  v.  Washburn,  etc. 
Ry.,  113  Fed.  Rep.  531  (1901) ;  modi- 
fied in  139  Fed.  Rep.  865.  See  also 
§  872,  su-pra. 

1  New  York  Trust  Co.  v.  Portsmouth 
etc.  Ry.,  192  Fed.  Rep.  728  (1911). 

2  City  of  New  York  v.  Montague, 
145  N.  Y.  App.  Div.  172  (1911). 

'  Reg  V.  Great  Western  Ry.,  69 
L.  T.  Rep.  572  (1893). 

*  See  ch.  XXXVIII,  supra. 

^  Mandamus  lies  to  compel  a  rail- 
road to  build  a  bridge  as  required  by 
its  charter.  People  v.  Boston,  etc. 
R.  R.,  70  N.  Y.  569  (1877) ;  State  v. 
Raih-oad  Co.,  9  Rich.  L.  (S.  C.)  247 
(1856) ;  to  deliver  grain  at  any  ele- 
vator, Chicago,  etc.  Rj-.  v.  People,  56 
111.  365  (1870);  to  run  daily  trains. 
Re  Brunswick,  etc.  Rj'.,  1  P*ugs.  &  B. 
(N.  B.)  667  (1878);  and  to  erect 
stations.  Commonwealth  v.  Eastern 
R.  R.,  103  Mass.  254  (1869).  Contra, 
People  V.  New  York,  etc.  R.  R.,  104 
N.  Y.  58  (1887).  Under  the  English 
statute  an  individual  cannot  sue  out 
an  injunction  to  compel  a  railroad 
company  to  run  through  trains  where 
public  convenience  is  already  suffi- 
ciently served.  Re  Barret,  1  C.  B. 
(N.  S.)  423  (1857).  That  at  com- 
mon law  a  carrier  is  under  no  obliga- 
tion to  provide  depots  for  passengers 
and  freight,  but  that  such  obligation 
may  be  imposed  by  statute,  see  People 
V.  New  York,  etc.  R.  R.,  104  N.  Y.  58 


(1887).  And  c/.  Caterham  v.  London, 
etc.  Co.,  1  C.  B.  (N.  S.)  410  (1857) ; 
State  V.  New  Haven,  etc.  Co.,  37  Conn. 
153  (1870).  Mandamus  not  granted 
to  compel  a  railroad  to  establish  a 
new  station.  People  v.  Chicago,  etc. 
R.  R.,  130  111.  175  (1889).  Mandamus 
will  not  be  granted  to  compel  a  rail- 
road to  stop  its  trains  at  a  station 
where  there  is  no  specific  duty  im- 
posed by  statute  to  do  so,  and  where 
the  trains  stop  at  a  station  near  by, 
even  though  the  near-by  station  was 
located  on  the  company's  land  in  order 
to  build  it  up  at  the  expense  of  the 
old  town.  The  residents  of  the  old 
town  had  mostly  moved  into  the 
new,  and  the  county  seat  was  also 
removed.  Northern  Pac.  R.  R.  v.  Dus- 
tin,  142  U.  S.  492  (1892).  A  raih-oad 
engaged  in  carrying  live-stock  must 
furnish  suitable  facilities  for  receiv- 
ing and  shipping  the  slock,  and  pro- 
vide suitable  yards.  Covington,  etc. 
Co.  V.  Keith,  139  U.  S.  128  (1891). 
Mandamus  does  not  lie  to  compel  a 
railroad  to  do  a  particular  act  except 
where  by  statute  there  is  a  specific 
legal  duty  on  its  part  to  do  that  act 
and  clear  proof  of  a  breach  of  the 
duty.  People  v.  Brooklyn,  etc.  R.  R., 
172'  N.  Y.  90  (1902),  applying  the 
above  rule  to  a  mandamus  to  compel 
the  railroad  company  to  restore  a  con- 
tinuous train  service  at  a  specified 
station.  Mandamus  does  not  lie  to 
compel    a    railroad    to    increase    the 


3641 


§  904.] 


STEAM   RAILROADS. 


[cH.  LIII. 


not  lie  to  compel  a  railroad  company  to  maintain  one  terminal  when 
the  same  business  can  be  done  through  another  terminal,  and  has 
been  done  through  the  former  terminal  at  a  loss.^  Mandamus  does 
not  lie  at  the  instance  of  a  town  to  compel  a  railroad  company  to  es- 
tablish a  depot  at  a  particular  point  according  to  a  contract.  Not  only 
is  such  a  contract  illegal,  but  mandamus  in  such  a  case  will  lie  only 
at  the  instance  of  the  state. ^ 

The  action  of  a  state  railroad  commission  in  ordering  a  railroad  in 
the  state  to  make  a  reasonable  connection  with  another  railroad  by  run- 
ning an  additional  train  is  not  a  denial  of  due  process  of  law  or  a  depriva- 
tion of  the  equal  protection  of  the  law,  or  a  taking  of  property  without 
compensation.^ 

A  railroad  company  cannot  build  part  of  its  line  and  abandon  the 
idea  of  building  the  rest.^     The  remedy  of  forfeiture  of  charter  and 


number  of  its  trains,  unless  the  stat- 
ute prescribes  a  larger  number  —  par- 
ticularly so  where  the  road  is  profit- 
less. Ohio,  etc.  Ry.  v.  People,  120  111. 
200  (1887).  A  railroad  may  be  com- 
pelled by  mandamus  to  operate  pas- 
senger trains  separate  from  freight 
trains.  People,  etc.  v.  St.  Louis,  etc. 
R.  R.,  176  111.  512  (1898).  Mandamus 
lies  at  the  instance  of  a  passenger  to 
compel  a  street  railway  to  give  trans- 
fers, in  accordance  with  the  contract 
between  the  company  and  the  city. 
Richmond,  etc.  Co.  v.  Brown,  97  Va. 
26  (1899).  Mandamus  will  not  issue 
to  compel  a  railroad  to  run  through 
cars,  as  it  has  been  accustomed  to  do, 
instead  of  having  the  passengers 
change  ears.  People  v.  Brooklyn,  etc. 
R.  R.,  69  N.  Y.  App.  Div.  549  (1902) ; 
afif'd,  172  N.  Y.  90.  Mandamus 
lies  at  the  instance  of  a  telegraph 
company  to  compel  a  railroad  company 
to  distribute  telegraph  material  along 
the  railroad  right  of  way,  where  such 
railroad  company  does  the  same  for 
another  telegraph  company,  and  a 
contract  between  such  latter  company 
and  the  railroad  company,  by  which 
the  railroad  company  agrees  not  to 
render  this  service  to  any  competing 
telegraph  company,  is  illegal  and  void. 
Cumberland,  etc.  Tel.  Co.  v.  Morgan's, 
etc.  R.  R.,  51  La.  Ann.  29  (1899). 
The  character  and  duties  of  a  railroad 
company  owning  a  belt  line  or  connect- 
ing tracks   between   various   railroads 


running  into  a  city  were  disciissed  in 
Te.xas,  etc.  R.  R.  v.  Gulf,  etc.  Ry.,  54 
S.  W.  Rep.  1031  (Tex.  1899).  Even 
though  a  railroad  company  occupying 
the  streets  commits  a  breach  of  the 
contract  between  the  company  and  the 
city,  under  which  contract  the  tracks 
were  laid,  yet  the  remedy  of  the  city 
is  not  a  resolution  forfeiting  the 
rights  of  the  company  and  instruct- 
ing the  city  officers  to  take  forcible 
possession  of  the  street  and  remove 
the  tracks.  Such  action  is  a  taking 
of  the  railroad  property  without  due 
process  of  law  and  may  be  enjoined 
in  the  federal  courts.  A  subsequent 
suit  brought  in  the  federal  court  by 
the  city  to  enforce  such  ordinance 
will  be  enjoined.  Iron  Mountain  R.  R. 
t'.  City  of  Memphis,  96  Fed.  Rep. 
113  (1899).  A  state  may  maintain  a 
suit  for  an  injunction  against  an  ele- 
vator company  using  all  its  capacity 
for  the  benefit  of  its  stockholders, 
where  the  objection  is  not  raised  that 
there  is  an  adequate  remedy  at  law. 
Central  Elevator  Co.  v.  People,  174 
111.  203  (1898). 

'  Sherwood  v.  Atlantic,  etc.  R.  R.,  94 
Va.  291  (1897). 

2  Florida,  etc.  Co.  v.  State,  31  Fla. 
482  (1893). 

'  Atlantic,  etc.  R.  R.  v.  North  Caro- 
lina, etc.,  206  U.  S.  1  (1907). 

4  Cohen  v.  Wilkinson,  12  Beav.  125 
(1849).  But  in  State  v.  Southern 
Minn.  R.  R.,  18  Minn.  40  (1871),  it 
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franchises  for  failure  to  complete  the  line,  or  to  complete  it  within 
a  specified  time,  or  for  refusal  or  neglect  to  operate  a  portion  or  all 
of  the  line,  is  considered  elsewhere.^  The  remedy  by  indictment  ap- 
plies in  some  cases.- 

It  is  a  criminal  conspiracy,  under  the  statutes  of  the  United  States, 
for  the  employees  of  a  railroad  company  to  combine  to  refuse  to  handle 
interstate  freight.  The  emploj'ees  may  stop  work,  but  cannot  dis- 
criminate as  to  the  freight  which  they  handle.^  It  is  contempt  of  court 
for  "  strikers  "  to  prevent  employees  of  the  receiver  from  working.* 

has   been   held    that,    upon   a   proper  etc.  Ry.  v.  Pennsylvania  Co.,  54  Fed. 

interpretation  of  all  the  acts  in  ques-  Rep.  746  (1893). 

tion,  mandamus  would  not  issue  to  ''  Secord  v.  Toledo,  etc.  Ry.,  7  Biss. 
compel  a  company  to  finish  its  road  513  (1877) ;  s.  c,  21  Fed.  Cas.  968, 
to  a  certain  point  named  in  such  acts,  where  the  court  committed  one 
C/.  §  638,  note,  supra.  Where  a  rail-  striker  to  jail  for  four  months  and 
road  company  mortgages  such  part  another  for  two  months,  and  then 
of  its  road  as  is  completed,  and  the  subsequently  released  them.  To  same 
mortgage  is  foreclosed,  the  purchasers  effect.  King  v.  Ohio,  etc.  Ry.,  7 
are  not  bound  to  go  on  and  complete  Biss.  529  (1877) ;  s.  c,  14  Fed.  Cas. 
the  road.  Failure  on  their  part  to  539.  In  Re  Higgins,  27  Fed.  Rep.  443 
complete  it  is  no  defense  to  an  action  (1886),  the  court  committed  to  jail, 
on  a  subscription.  Chartiers  Ry.  v.  for  terms  ranging  from  fifteen  to 
Hodgens,  85  Pa.  St.  501  (1877).  A  ninety  days,  several  strikers  who 
railroad  has  no  right  to  willfully  aban-  threatened  other  employees,  stoned 
don  any  part  of  its  charter  route,  the  ears,  and  otherwise  interfered 
even  though  the  statute  requires  the  with  property  in  the  hands  of  the 
companj^  to  build  its  road  within  ten  court.  The  court  will  punish  strik- 
years,  but  allows  it  to  operate  such  ers  who  by  threats  and  intimidation 
portion  as  is  not  then  built.  Kansas  interfere  with  the  operation  of  the 
City,  etc.  Ry.  v.  Davis,  197  Mo.  669  road  by  the  receiver.  Re  Doolittle, 
(1906).  An  obUgation  of  a  street  23  Fed.  Rep.  544  (1885);  U.  S.  v. 
railway  company  to  complete  its  line,  Kane,  23  Fed.  Rep.  748  (1885).  A 
as  specified  in  the  charter,  continues,  court  may  direct  its  receiver  to  ad- 
even  though  it  consolidates  with  an-  just  differences  between  the  receiver 
other  company.  Kent  v.  Common  and  the  emploj'ees,  but  the  court  will 
Council,  94  N.  Y.  App.  Div.  522  not  tolerate  a  rule  of  the  "Brother- 
(1904).  A  state  may  require  a  rail-  hood  of  Locomotive  Engineers"  which 
road  to  construct  its  line  in  accord-  prevents  employees  from  handling 
ance  with  its  charter  and  may  enjoin  freight  from  other  roads  with  which 
it  from  abandoning  a  part  of  its  line,  the  Brotherhood  is  in  conflict.  Water- 
and  the  decision  of  the  highest  court  house  r.  Comer,  55  Fed.  Rep.  149 
in  that  state  construing  the  statute  (1893).  For  various  cases  decided 
will  not  be  reviewed  by  the  supreme  in  1894  relative  to  strikers  and  rail- 
court  of  the  United  States.  Mobile,  roads,  see  the  following,  reported  in 
etc.  R.  R.  Co.  V.  Mississippi,  210  62  Fed.  Rep. :  Booth  v.  Brown,  p. 
U.  S.  187  (1908).  794;  Southern  Cal.  Ry.  v.  Rutherford, 
1  See  ch.  XXXVIII,  supra.  p.  796  ;  United  States  v.  Clune,  p.  798 
-  Commonwealth  v.  New  Bedford  United  States  v.  Elliott,  p.  801 
Bridge,  68  Mass.  339  (1854) ;  Boston,  Thomas  v.  Cincinnati,  etc.  Ry.,  p.  803 
etc.  R.  R.  i*.  State,  32  N.  H.  215  (1855).  United  States  v.  Agler,  p.  824 
^  Toledo,  etc.  Ry.  r.  Pennsylvania  Charges  and  Instructions  to  Grand 
Co.,  54  Fed.  Rep.  730  (1893).  A  man-  Juries,  pp.  828-847 ;  also  United  States 
datory  injunction  will  issue.     Toledo,  v.   Debs,   63  Fed.    Rep.   436 ;    United 
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The  court  will  punish  for  contempt  of  court  a  violation  of  its  injunction 
against  strikers  interfering  with  railroad  traffic.^  The  employees  of  a 
receiver  may  apply  to  the  court  to  remedy  grievances  which  they  have 
against  the  receiver  as  to  their  wages.  The  court  will  not  determine 
the  rate  of  wages,  but  if  the  court  is  satisfied  that  the  receiver  is  wrong, 
a  new  receiver  will  be  appointed.^  A  railroad  company  cannot  enjoin 
its  employees  from  striking  and  persuading  other  employees  to  strike, 
even  though  the  United  States  mails  are  thereby  delayed  and  inter- 
state commerce  interfered  with,  and  even  though  the  object  of  the  strike 
is  to  compel  the  railroad  to  employ  only  members  of  union  organizations, 
no  violence  being  involved.^  But  an  injunction  lies  at  the  instance  of 
an  employer  to  restrain  the  employees  from  intimidating  other  persons 
entering  the  employ  of  the  former.'*  A  workman  who  has  been  discharged 
by  his  employer  at  the  instance  of  a  delegate  of  a  workmen's  organization, 
because  he,  the  workman,  had  at  a  previous  time  done  work  other 
than  that  which  was  his  regular  trade,  cannot  hold  the  delegate  liable 
in  damages,  even  though  the  discharge  was  caused  by  threats  of  the 
delegate  to  the  employer  that  unless  the  discharge  was  made  all  the 
men  would  quit  work.^ 

§  905.  Eminent  domain  —  Railroads  may  he  authorized  by  the 
state  to  exercise  the  state's  power  of  eminent  domain  —  When  and 
what  property  may  he  taken  —  Remedies  as  to  land  occupied  with- 
out condemnation.  —  The  power  to  exercise  the  right  of  eminent 
domain  may  be  delegated  by  the  state  through  its  legislature  to  pri- 
vate  corporations.®    Statutes   delegating   to   corporations   the   power 


States    V.   Elliott,    64   Fed.  Rep.    27;  v.   Oakes,   63   Fed.    Rep.   310    (1894), 

United  States  v.  Debs,  64  Fed.  Rep.  rev'g  Farmers'  L.  &  T.  Co.  v.  North- 

724.  ern  Pae.  R.  R.,  60  Fed.  Rep.  803. 

1  Lake  Erie,  etc.  Ry.  v.  Bailey,  61  ^  Continental  Trust  Co.  v.  Toledo, 

Fed.    Rep.    494    (1893).     The    habeas  etc.  R.  R.,  59  Fed.  Rep.  514  (1894). 

corpus  case  in   the  supreme  court  of  *  Wabash  R.  R.  v.  Hannahan,   121 

the  United  States,  growing  out  of  the  Fed.  Rep.  563  (1903). 

decision   of    the    lower   court    in    To-  ■*  United    States    v.    Haggerty,    116 

ledo,  etc.  Ry.  v.  Pennsylvania  Co.,  54  Fed.  Rep.  510   (1902).     In  a  suit  by 

Fed.   Rep.  730   (1893),  is  reported  in  a  trustee  to  enjoin  strikers  from  in- 

Re  Lennon,  150  U.  S.  393  (1893),  the  timidation,  jeopardizing  the  property, 

ease    being    relative    to    the    right    of  a  request  to  the  corporation  to  bring' 

the   court   to   enjoin   a   strike   on   an  such   suit,    and   its   refusal,    must    be 

interstate    railroad.     In    Farmers'    L.  alleged,  and  the  corporation  is  a  nec- 

&  T.  Co.  V.  Northern  Pac.  R.  R.,  60  essary  party  defendant.     lUinois,  etc. 

Fed.   Rep.  803   (1894),  the  court  en-  Bank  v.  Minton,   120  Fed.   Rep.    187 

joined  the  executive  heads  of  various  (1902). 

organizations  of  employees  of  a  rail-  ^  Allen    v.    Flood,    [1898]  A.    C.    1. 

road  in  the  hands  of  the  court's  re-  Cf.   Curran   v.   Galen,    152  N.   Y.   33 

ceiver     from     ordering     a     strike.     A  (1897).     See  also  p.  1464,  note  2,  siipra. 

court    of    equity    cannot    enjoin    em-  ^  Beekman  v.  Saratoga,  etc.  R.  R.,  3 

ployees  from  stopping  work.     Arthur  Paige,  45,  73  (1831) ;  Willson  v.  Black- 
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to  exercise  the  right  of  eminent  domain,  being  in  derogation  of  the 
rights  of  private  owners,  are  to  be  strictly  construed;  they  cannot 
be  extended  by  impHcation,  unless  such  extension  is  necessary  to  carry 
out  the  intention  of  the  legislature.^ 

The  nature  of  this  extraordinary  power  of  eminent  domain  is  shown 
by  the  fact  that  unless  there  is  a  statute  expressly  authorizing  the 
taxation  of  real  estate  acquired  by  a  water-works  company  under  the 
power  of  eminent  domain,  or  by  purchase  in  lieu  thereof,  it  cannot  be 
taxed.-  A  corporation  can  appropriate  by  the  right  of  eminent  domain 
such  property  only  as  is  necessary  for  the  purpose  for  which  it  is 
authorized  to  take.^  A  state  may  enact  a  statute  authorizing  a 
railroad  corporation  to  condemn  a  minority  of  the  stock  in  another 


Bird  Creek  M.  Co.,  2  Pet.  251  (1829) ; 
Rensselaer,  etc.  R.  R.  v.  Davis, 
43  N.  Y.  137  (1870) ;  New  York,  etc. 
R.  R.  V.  Kip,  46  N.  Y.  546  (1871); 
Klramer  v.  Cleveland,  etc.  R.  R.,  5 
Ohio  St.  146  (1855);  Buffalo,  etc. 
R.  R.  V.  Brainard,  9  N.  Y.  100  (1853) ; 
Re  Buffalo,  68  N.  Y.  167  (1877).  The 
legislature  may  change  charter  pro- 
visions as  to  the  method  of  exercis- 
ing the  power  of  eminent  domain. 
Mississippi  Ry.  v.  McDonald,  12  Heisk. 
(Tenn.)  54  (1873);  Chattaroi  Ry.  v. 
Kinner,  81  Ky.  221  (1883).  Where  a 
company  has  a  charter  granted  when 
the  state  constitution  allowed  prop- 
erty to  be  taken  and  compensation 
made  afterwards,  a  change  in  the  con- 
stitution does  not  take  away  the  com- 
pany's right  under  the  first  constitu- 
tion. Lehigh  Valley  R.  R.  v.  McFar- 
lan,  31  N.  J.  Eq.  706  (1879). 

1  New  York,  etc.  R.  R.  v.  Kip,  46 
N.  Y.  546  (1871);  Rensselaer,  etc. 
R.  R.  V.  Davis,  43  N.  Y.  137  (1870) ; 
Bonaparte  v.  Camden,  etc.  R.  R.,  3 
Fed.  Cas.  821  (1830);  Browning  v. 
Camden,  etc.  R.  R.,  4  N.  J.  Eq.  47 
(1837) ;  Stevens  v.  Erie  Ry.,  21  N.  J. 
Eq.  259  (1871),  holding  that  power 
to  construct  a  railroad  along  a  river 
does  not  authorize  building  it  in  or 
upon  the  river ;  Cleveland,  etc.  R.  R. 
V.  Speer,  56  Pa.  St.  325  (1867).  Com- 
pare Locks  and  Canals  v.  Nashua, 
etc.  R.  R.,  104  Mass.  1  (1870) ;  Van 
Wickle  V.  Camden,  etc.  R.  R.,  14 
N.  J.  L.  162  (1833) ;  Doughty  v.  Somer- 
viUe,    etc.    R.    R.,    21    N.    J.    L.    442 


(1848);  State  v.  Jersey  City,  25 
N.  .J.  L.  309  (1855) ;  Zack  v.  Pennsyl- 
vania R.  R.,  25  Pa.  St.  394  (1855); 
Currier  v.  Marietta,  etc.  R.  R.,  11  Ohio 
St.  228  (1860);  Lackland  v.  North 
Missouri  R.  R.,  31  Mo.  180  (1860); 
Commonwealth  v.  Erie,  etc.  R.  R.,  27 
Pa.  St.  339  (1856).  In  this  case, 
where  a  company  built  and  was  oper- 
ating its  road  in  a  place  where  it 
was  not  authorized  so  to  do  by  its 
charter,  an  injunction  was  refused, 
but  a  decree  was  given  requiring  a 
relocation  and  reconstruction ;  Gilmer 
V.  Lime,  etc.  Co.,  19  Cal.  47  (1861); 
Lance's  Appeal,  55  Pa.  St.  16  (1867); 
A  power  given  by  statute  to  street 
railways  to  acquire  such  real  and  per- 
sonal property  as  may  be  necessary 
and  convenient  for  their  business 
does  not  confer  the  power  of  eminent 
domain.  Claremont,  etc.  Co.  v.  P*ut- 
ney,  73  N.  H.  431  (1905).  Even 
though  a  pneumatic  tube  company  is 
authorized  to  enter  on  such  lands  and 
streets  as  are  necessary,  this  does  not 
confer  the  power  of  eminent  domain. 
Re  American  Transfer  Co.,  85  Atl.  Rep. 
143  (Pa.  1912).  The  defense  may  be 
set  up  that  the  company's  time  to 
complete  its  road  has  e.xpired.  At- 
lantic, etc.  R.  R.  V.  St.  Louis,  66  Mo. 
228  (1877).  See  also  §§  637,  638, 
supra,  and  Kinston,  etc.  R.  R.  v. 
Stroud,  132  N.  C.  413  (1903). 

-  Milford,  etc.  Co.  v.  Town  of  Hop- 
kinton,  192  Mass.  491  (1906). 

'  Hill  V.  Western  Vermont  R.  R.,  32 
Vt.  68  (1859),  holding  that  a  railroad 
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company,  the  former  company  being  already  the  owTier  of  the 
majority  of  the  stock,  it  being  shown  that  the  pubHc  interest  so 
demands,  the  improvement  of  the  railroad  itself  being  of  sufficient 
public  interest.^ 

When  land  is  taken  by  a  corporation  for  a  specific  purpose,  its  use 
by  the  corporation  is  limited  to  that  particular  purpose.-  The  statute 
may  confer  power  upon  a  corporation  to  take  possession  of  land  pend- 
ing proceedings  to  condemn  it,^  but  otherwise  a  railroad  company 
has  no  right  to  seize  lands  and  construct  a  railroad  thereon,  and  then 
proceed  to  condemn  them  afterwards.'* 

The  legislature  is  the  sole  judge  of  whether  it  is  expedient  to  allow 
corporations  to  take  land  and  property  for  a  public  use ;  ^   but  it  is  for 


could  not  take  more  land  than  was 
necessary  for  its  use  ;  Lance's  Appeal, 
55  Pa.  St.  16  (1867);  Giesy  i-.  Cin- 
cinnati, etc.  R.  R.,  4  Ohio  St.  308 
(1854) ;  Oregon  Cascade  R.  R.  v. 
Baily,  3  Oreg.  164  (1869) ;  Rensselaer, 
etc.  R.  R.  V.  Davis,  43  N.  Y.  137 
(1870),  holding  that  the  taking  of 
land  for  the  purpose  of  speculation 
or  sale,  or  to  prevent  interference  by 
competing  lines,  or  in  aid  of  a  col- 
lateral line,  is  not  lawful.  May  take 
for  necessary  use  in  the  immediate 
future.  Re  Staten  Island  R.  T.  Co., 
103  N.  Y.  251  (1886).  A  raib-oad  may 
at  any  time  condemn  land  for  work- 
shops. Chicago,  etc.  R.  R.  v.  Wilson, 
17  111.  123  (1855) ;  Lodge  v.  Philadel- 
phia, etc.  R.  R.,  8  Phila.  345  (1871), 
holding  that  ground  may  be  taken 
for  the  deposit  of  waste  earth.  Land 
may  be  taken  for  terminal  facilities. 
Re  New  York,  etc.  R.  R.,  46  N.  Y. 
546  (1871);  Re  New  York,  etc.  R.  R., 
77  N.  Y.  248  (1874) ;  Re  New  York, 
etc.  R.  R.,  63  N.  Y.  326  (1875).  Land 
may  be  condemned  for  a  station, 
although  the  railroad  company  has 
other  available  land,  which,  however, 
is  used  in  ornamentation  of  the  place. 
Re  New  York,  etc.  R.  R.,  59  Hun,  7 
(1891).  As  to  whether  more  than  a 
fee  may  be  condemned,  see  §  906, 
infra. 

1  Offield  V.  N.  Y.,  etc.  R.   R.,  203 
U.  S.  372  (1906). 

2  See    §  906,    infra,    and    p.    3582, 
supra. 

3  Bonaparte  v.  Camden,  etc.  R.  R., 


Midw.  205  (1830) ;  s.  c,  3  Fed.  Cas. 
821;  Fo.x  I'.  Western  Pac.  R.  R..  31 
Cal.  538  (1867);  Cushman  v.  Smith, 
34  Me.  247  (1852)  ;  Nichols  v.  Somer- 
set, etc.  R.  R.,  43  Me.  356  (1857) ;  Cur- 
rier V.  Marietta,  etc.  R.  R.,  11  Ohio 
St.  228  (1860),  holding  that  a  general 
power  to  take  land  for  a  road  does 
not  authorize  taking  land  for  tempo- 
rary use ;  Hazen  v.  Boston,  etc.  R.  R., 
68  Mass.  574  (18,54),  holding  that 
taking  land  for  temporary  use  without 
authority  and  before  condemnation  is 
trespass ;  Baltimore,  etc.  R.  R.  v. 
Compton,  2  Gill  (Md.),  20  (1844), 
where  a  railroad  which  had  relocated 
its  line  was  held  liable  in  damages  to 
an  owner  upon  its  former  line.  The 
statute  authorizing  condemnation  can- 
not affect  acts  committed  before  the 
statute  was  passed.  Re  Townsend, 
39  N.  Y.  171  (1868).  The  statute 
may  provide  that,  upon  adequate 
provision  being  made  to  pay  just  com- 
pensation a  right  of  way  may  be  taken 
under  the  power  of  eminent  domain 
before  compensation  is  made.  Cher- 
okee Nation  v.  Kansas  Ry.,  135  U.  S. 
641  (1890). 

*  Re  St.  Lawrence,  etc.  R.  R.,  133 
N.  Y.  270  (1892). 

5  People  V.  Smith,  21  N.  Y.  595 
(1860) ;  Tidewater  Co.  v.  Coster,  18 
N.  J.  Eq.  518  (1866),  affirming  s.  c, 
18  N.  J.  Eq.  55 ;  Talbot  v.  Hudson,  82 
Mass.  417  (I860) ;  Water-works  Co.  v. 
Burkhart,  41  Ind.  364  (1872),  hold- 
ing that  the  legislature  may  delegate 
its  right  of  decision  upon   this  point 
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the  courts  to  decide  whether  or  not  the  contemplated  use  is  a  pubhe 
one.^  In  condemnation  proceedings  the  necessity  or  expediency  thereof 
cannot  be  questioned  unless  there  is  a  clear  abuse.^  A  property  owner 
cannot  contest  the  necessity  of  condemnation,  even  though  the  courts 
have  refused  to  pass  on  such  necessity.^  An  offer  to  the  owner  is  suffi- 
cient without  any  offer  to  a  lessee.^  A  petition  of  condemnation  need 
not  allege  that  the  board  of  directors  have  authorized  the  condemna- 
tion proceedings,  and  moreover,  the  subsequent  approval  of  such  pro- 
ceedings by  the  directors  is  sufficient.^ 

A  public  use  is  involved,  and  land  and  property  may  be  taken  un- 
der the  power  of  eminent  domain  by  railroads.^  This  is  the  most 
common  occasion  for  the  use  of  that  power.     It  may  be  used  also  by 


to  the  courts  or  to  other  bodies ;  Tyler 
V.  Beacher,  44  Vt.  648  (1871);  Con- 
cord R.  R.  V.  Greeley,  17  N.  H.  47 
(1845) ;  Chicago,  etc.  R.  R.  v.  Lake, 
71  111.  333  (1874);  Bankhead  v. 
Brown,  25  Iowa,  540  (1868) ;  Morris, 
etc.  R.  *R.  V.  Newark,  10  N.  J.  Eq.  352 
(1855) ;  Re  New  York,  etc.  R.  R.,  63 
N.  Y.  326  (1875),  affirming  5  Hun, 
201,  holding  that  within  the  limits  of 
its  charter  the  corporation  may  judge 
of  its  wants  and  fix  the  location  of 
lands  to  be  taken,  and  the  courts  will 
not  interfere  if  a  reasonable  necessity 
is  shown. 

1  Talbot  V.  Hudson,  82  Mass.  417 
(1860) ;  Tyler  v.  Beacher,  44  Vt.  648 
(1871);  Concord  R.  R.  v.  Greeley,  17 
N.  H.  47  (1845) ;  i2e  Deans ville  Ceme- 
tery, 66  N.  Y.  569  (1876) ;  Chicago, 
etc.  R.  R.  V.  Lake,  71  111.  333  (1874) ; 
Bankhead  v.  Brown,  25  Iowa,  540 
(1868);  Contra,  Costa,  etc.  R.  R.  v. 
Moss,  23  Cal.  324  (1863) ;  Oregon  Cas- 
cade R.  R.  V.  Bailey,  3  Oreg.  164 
(1869),  holding  that  a  grant  of  the 
power  for  any  other  than  a  public 
use  is  void.  Under  the  general  rail- 
road act  of  New  York  the  courts 
judge  of  the  necessity  of  exercising 
the  right  of  eminent  domain  by  rail- 
roads. Rensselaer,  etc.  R.  R.  v. 
Davis,  43  N.  Y.  137  (1870);  Re 
New  York,  etc.  R.  R.,  66  N.  Y.  407 
(1876). 

2  Terre  Haute  &  P.  R.  Co.  v.  Rob- 
bins,  247  111.  376  (1910).  Where  the 
condemnation  proceeding  is  in  bad 
faith  or  an  oppressive  abuse  of  discre- 


tion, the  property  owner  may  contest 
the  necessity  of  the  condemnation. 
Yadkin,  etc.  Co.  v.  Wissler,  76  S.  E. 
Rep.  267  (N.  C.  1912).  In  the  case 
State  ex  rel.  Postal  Tel.  etc.  Co.  v. 
Superior  Court,  64  Wash.  189  (1911), 
it  was  held  that  the  court  might 
decide  whether  the  specific  land  was 
reasonably  necessary  for  the  right  of 
way  of  a  telegraph  company. 

3  Oregon,  etc.  Co.  v.  Wilkinson,  188 
Fed.  Rep.  363  (1911). 

*  Matter  of  Rochester,  etc.  R.  R., 
110  N.  Y.  119  (1888);  Thomas  v. 
St.    Louis    Ry.,    164    111.    634    (1897). 

5  Kountze  v.  Proprietors  of  the 
Morris  Aqueduct,  58  N.  J.  L.  303 
(1895). 

«  Olcott  V.  Supervisors,  16  Wall.  678 
(1872) ;  Secombe  v.  Railroad  Co.,  23 
Wall.  108  (1874) ;  Bonaparte  v.  Cam- 
den, etc.  R.  R.,  Baldw.  205  (1830); 
s.  c,  3  Fed.  Cas.  821 ;  New  York,  etc. 
R.  R.  V.  Kip,  46  N.  Y.  546  (1871); 
Buffalo,  etc.  R.  R.  v.  Brainard,  9 
N.  Y.  100  (1853) ;  Bradley  v.  New 
York,  etc.  R.  R.,  21  Conn.  294  (1851) ; 
Davis  V.  Tuseumbia,  etc.  R.  R.,  4 
Stew.  &  P.  (Ala.)  421  (1833) ;  Brown 
V.  Beatty,  34  Miss.  227  (1857) ;  Swan 
V.  Williams,  2  Mich.  427  (18.52) ;  Weir 
V.  St.  Paul,  etc.  R.  R.,  18  Minn.  155 
(1872) ;  San  Francisco,  etc.  R.  R.  v. 
Caldwell,  31  Cal.  367  (1866) ;  Gibson 
V.  Mason,  5  Nev.  283  (1869) ;  Concord 
R.  R.  V.  Greeley,  17  N.  H.  47  (1845), 
holding  that  "public  use"  does  not 
mean  "public  owTiership." 
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a  mining  company ;  ^  by  manufactories ;  ^  also  for  booms ;  ^  for  a 
cemetery ;  ^  for  an  aqueduct ;  ^  and  for  parks. ^  A  natural  gas  com- 
pany may  be  given  the  right  to  exercise  the  power  of  eminent  domain.^ 
The  legislature  may  authorize  an  electric  power  company  to  condemn 

land.^    A  ditch  and  flume  company  may  be  given  the  power  of  eminent 

'  A  decision  of  the  supreme  court  *  Re  Deansville  Cemetery,  66  N.  Y. 

of   Utah,  that   a  statute   is  constitu-  569  (1876). 

tional    which    allows    a    mining    com-  ^  Lumbard  v.  Stearns,  58  Mass.  60 

pany  to  exercise  the  power  of  eminent  (1849). 

domain,  will  not  be  reversed  by  the  *  Re   Central   Park,    63    Barb.    282 

supreme  court  of  the  United  States.  (1872). 

Strickley   v.    Highland,   etc.    Co.,   200  ^  Charleston,  etc.  Co.  v.  Lowe,  52 

U.  S.  527  (1906).     A  mining  company  W.   Va.   662    (1901).     See  also   §927, 

may    be    authorized    to    exercise    the  infra. 

power  of  eminent  domain  to  build  a,  *  Rockingham,  etc.  Co.  v.  Hobbs,  72 
railroad.  New  York,  etc.  Co.  v.  Mid-  N.  H.  531  (1904).  A  corporation  to 
land,  etc.  Co.,  99  Md.  506  (1904).  A  furnish  heat,  light  and  power  to  mu- 
corporation  organized  to  construct  a  nicipalities  and  individuals  may  con- 
tunnel  to  drain  mines  and  transport  demn  a  right  of  way  even  before  it 
ore  may  be  given  the  right  to  exer-  has  made  contracts  to  furnish  heat, 
cise  the  power  of  eminent  domain,  light  and  power,  and  it  may  choose 
Tanner  v.  Treasury,  etc.  Co.,  35  Colo,  its  own  route  if  it  is  the  most  available 
593  (1906).  See  also  New  Central  and  is  compatible  with  the  greatest 
Coal  Co.  V.  George's  Creek,  etc.  Co.,  public  good.  Tuolumne  Water,  etc. 
37  Md.  537  (1872),  concerning  a  rail-  Co.  v.  Frederick,  13  Cal.  App.  498 
road  to  transport  coal.  See  also  Har-  (1910).  An  electric  light  and  power 
vey  V.  Thomas,  10  Watts  (Pa.),  65  company  may  be  given  the  power  of 
(1840) ;  Hand  Gold  Min.  Co.  v.  Par-  eminent  domain,  even  though  a  part  of 
ker,  59  Ga.  419  (1877),  giving  right  its  business  is  private.  Deerfield  River 
of  way  for  water  to  be  used  in  mining.  Co.    v.  Wilmington,    etc.    Co.,   83   Vt. 

2  Great  Falls  Mfg.  Co.  v.  Fernald,  548  (1910).     A  corporation  to  furnish 

47  N.  H.  444  (1867),  giving  the  right  electric    power  may  be  authorized    to 

to  back  water  upon  land  without  the  condemn.     Washington,     etc.     Co.     v. 

consent  of  the  owner  ;  Tyler  t'.  Beacher,  Waters,    186    Fed.    Rep.    572    (1910). 

44  Vt.  648  (1871)  ;  French  v.  Braintree  An    electric    light    company    which    is 

Mfg.  Co.,  40  Mass.  216  (1839),  hold-  obligated  to  furnish  electricity  to  the 

ing  that  the  rights  conferred  may  be  public  may  condemn.     State  v.  Supe- 

lost  by  not  using  them  for  an  unreason-  rior  Court,  127  Pac.  Rep.  591   (Wash, 

able  length  of  time.     Contra,   Hay  v.  1912).     State  v.   Superior  Court,    127 

Cohoes  Co.,  3  Barb.  42  (1848),  where  Pac.  Rep.  104  (Wash.  1912).     A  water 

it  was  said  that  in  New  York  the  right  power  company  may  be  authorized  to 

had  not  been  granted  to  mills  of  any  condemn.     Jones    v.    North    Georgia, 

kind,    and    that    Massachusetts    and  etc.  Co.,  125  Ga.  618  (1906).     A  water 

Maine    were    the    only    exceptions    to  company   to  store  and  furnish  water 

the    general    rule,     but    that    a    few  and  power  is  presumably  a  corporation 

states  afforded  facilities  in  such  cases  for     private     purposes     and     cannot 

to     a     limited    extent ;    Guernsey     v.  exercise  the  power  of  eminent  domain. 

BurHngton,  4  Dill.  372  (1877) ;  s.  c,  11  Peifly  v.  Mountain,  etc.  Co.,  214  Pa. 

Fed.  Cas.  98,  by  statute  of  Kansas.  St.  340  (1906).     A  corporation  formed 

'  Patterson     v.      Mississippi,      etc.  to    furnish    electrical    power    may    be 

Boom  Co.,  3  Dill.  465   (1875);  s.  c,  authorized  to  exercise  the  power  of  emi- 

18  Fed.  Cas.  1328 ;  Attorney-General  nent  domain  to  obtain  water  rights. 

V.  Evart  Booming  Co.,  34  Mich.  462  Grande,  etc.  Co.  v.  Drake,  46  Oreg.  243 

(1876).  (1905).     An    electric    street    railway 
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domain  to  convey  water  to  manufacture  electricity  to  sell  to  the  public.^ 
A  flour  and  feed  mill  cannot  be  given  the  right  to  exercise  the  power  of 
eminent  domain.-  A  company  organized  to  supply,  store,  and  transport 
water  and  water  power  for  commercial  and  manufacturing  purposes 
may  be  given  the  power  of  eminent  domain.^  In  Iowa  a  railroad  com- 
pany cannot  condemn  land  for  an  elevator.^  A  statute  authorizing 
condemnation  by  an  individual  for  irrigation  or  mining  purposes  may 
be  constitutional  in  one  state  and  not  in  another,  depending  upon  the 
situation  of  the  state  and  its  possibilities  for  agricultural  and  mining 
industries.  Hence,  in  Utah,  a  statute  authorizing  individuals  to  en- 
large an  irrigation  ditch  of  another  person,  and  thereby  obtain  water, 
is  constitutional.^ 

In  order  to  constitute  a  public  use  it  is  not  necessary  that  the  im- 
provement should  directly  benefit  the  people  of  the  whole  state,  but 
the  benefit  may  affect  only  a  particular  community.^  It  cannot, 
however,  be  for  the  benefit  of  a  few  individuals  only.'^    A  city  has  no 


authorized  by  a  statute  to  condemn 
land  for  power  purposes  may  do  so, 
even  though  by  its  charter  it  intends 
to  sell  power  as  well  as  use  it.  State 
V.  Centralia,  etc.  Co.,  42  Wash.  632 
(1906).  A  water  company  that  has  a 
franchise  to  furnish  the  public  with 
light,  heat  and  power,  and  electricity, 
may  be  given  the  power  to  condemn 
land.  Shasta  Power  Co.  v.  Walker, 
149  Fed.  Rep.  568  (1906) ;  afif'd,  160 
Fed.  Rep.  856.  The  power  of  emi- 
nent domain  cannot  be  exercised  by 
an  electric  power  companj^  which  has 
no  franchise  to  enter  cities  and  is 
under  no  contract  obligation  to  furnish 
electricity  to  any  person  or  for  any 
purpose.  State  v.  White  River,  etc. 
Co.,  39  Wash.  648  (1905).  A  company 
incorporated  to  furnish  electric  light 
and  power,  but  which  practically 
merely  furnishes  power,  cannot  obtain 
a  right  of  way  for  its  poles  and  wires 
by  condemnation,  since  it  is  not  a 
quasi-public  corporation.  Brown  v. 
Gerald,  100  Me.  351  (1905).  It  is 
held  in  Virginia,  however,  that  the 
legislatiire  cannot  delegate  the  power 
of  eminent  domain  to  a  corporation 
formed  to  generate  power,  light,  or 
heat  from  a  water  power  and  to  sell 
or  use  the  same.  Fallsburg,  etc.  Co. 
V.  Alexander,  101  Va.  98  (1902).  See 
§  931a,  infra. 

1  Walker  v.  Shasta  Power  Co.,  160 


Fed.  Rep.  856  (1908).  Water  power 
companies  may  be  given  the  power  of 
eminent  domain.  Hagerla  v.  Mis- 
sissippi River,  etc.  Co.,  202  Fed.  Rep. 
776  (1913). 

^  Howard  Mills  Co.  v.  Schwartz,  etc. 
Co.,  77  Kan.  599  (1908). 

^  Jacobs  V.  Clearview,  etc.  Co., 
220  Pa.  St.  388  (1908). 

*  Johnson  v.  Chicago,  etc'.  R.  R.,  58 
Iowa,  537  (1882).  See  al^o  State  v. 
United,  etc.  R.  R.,  43  N.  J.  L.  110 
(1881). 

5  Clark  V.  Nash,  198  U.  S.  361 
(1905).  An  irrigation  company  may 
be  authorized  to  condemn.  Imperial, 
etc.  Co.  V.  Jayne,  138  S.  W.  Rep. 
575  (Tex.  1911).  An  irrigation  com- 
pany may  be  given  the  power  of  emi- 
nent domain.  Borden  v.  Trespalacios, 
etc.  Co.,  98  Tex.  494  (1905). 

8  Bloomfield,  etc.  Gaslight  Co.  v. 
Richardson,  63  Barb.  437  (1872).  A 
railroad  company  having  power  to 
cross  any  pubUc  road  or  way  may  lay 
water  pipes  across  a  city  street  to 
supply  the  railroad  with  water.  Mayor, 
etc.  V.  Canton,  etc.  Co.,  84  Miss. 
268  (1904). 

^  A  railroad  to  be  built  solelj^  for 
the  private  business  of  its  chief  stock- 
holder cannot  exercise  the  power 
of  eminent  domain.  Weidenfeld  v. 
Sugar,  etc.  R.  R.,  48  Fed.  Rep.  615 
(1892);   Re  Niagara,  etc.   R.   R.,   108 


(229) 
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power  to  authorize  a  private  railroad  on  a  street.^  A  corporation  whose 
charter  gives  it  the  power  to  conduct  a  purely  private  business,  as  well 
as  construct  railroads,  etc.,  cannot  exercise  the  power  of  eminent  do- 
main.- But  a  railroad  may  condemn,  even  though  by  its  charter  it 
may  also  engage  in  private  business.^  A  right  of  way  cannot  be  con- 
demned for  a  water  pipe  Une  to  supply  water  to  extract  gold  from 
gravel.^ 

A  raihoad  may  condemn  a  right  of  way  for  a  branch  track  to  Hme- 
kilns,  even  though  all  its  stock  is  owned  by  a  limekiln  company.^  A 
corporation  may  condemn  property  even  though  it  is  a  "  dummy  '* 
corporation  and  all  its  stock  is  owned  by  another  corporation.^     In 


N.  Y.  375  (1888),  holding  that  a  pleas- 
ure railroad  to  a  whirlpool  was  not  a 
public  use.  A  coal  company  cannot 
take  land  by  eminent  domain  to  use 
for  a  tramway  to  run  coal  from  the 
mine  to  a  railroad.  Sholl  v.  German 
Coal  Co.,  118  111.  427  (1887).  A 
railroad  to  carry  limestone  may  con- 
demn a  right  of  way.  Farnsworth  v. 
Lime  Rock,  etc.  R.  R.,  83  Me.  440 
(1891).  A  contract  whereby  a  street 
railway  turns  over  part  of  its  line  to  a 
private  firm,  and  the  latter  uses  it 
exclusively  for  its  private  business 
and  uses  freight  cars,  the  contract 
is  void  as  against  public  policj\  A 
joint  property  owner  may  enjoin 
such  use.  Fanning  v.  Osborne,  102 
N.  Y.  441  (1886).  A  lumbering  com- 
pany which  has  organized  a  railroad 
corporation  to  construct  a  private 
railroad  cannot  condemn  property 
in  the  name  of  the  railroad  corporation. 
Garbutt,  etc.  Co.  v.  Georgia,  etc.  Ry., 
HI  Ga.  714  (1900).  A  property 
owner  cannot  maintain  a  bill  in  equity 
for  a  decree  that  a  railroad  corporation 
is  not  a  bona  fide  railroad  corporation 
and  is  not  operating  a  public  road  but 
only  a  private  road  for  its  use  in 
manufacturing,  even  under  the  stat- 
utes of  Pennsylvania,  and  even  though 
the  railroad  company  claims  the  right 
to  take  the  property  of  the  complain- 
ant under  the  power  of  eminent 
domain.  Windsor  Glass  Co.  v.  Car- 
negie Co.,  204  Pa.  St.  459.  Condem- 
nation cannot  be  had  to  reach  private 
factories.  Chattanooga  Term.  Ry. 
V.  Felton,  69  Fed.  Rep.  273  (1895). 
See  also  §  913,  infra. 


1  Hatfield  v.  Straus,  189  N.  Y.  208 
(1907). 

2  Louisiana,  etc.  Co.  v.  Doullut,  114 
La.  906  (1905).  A  phosphate  mining 
company  cannot  be  given  the  power 
of  eminent  domain  for  its  private 
railroad.  Alfred,  etc.  Co.  v.  Duck 
River,  etc.  Co.,  120  Tenn.  260  (1907). 

'  State  V.  Superior  Court,  56  Wash. 
214  (1909).  Wadsworth  Land  Co.  v. 
Piedmont  Traction  Co.,  78  S.  E.  Rep. 
299  (N.  C.  1913). 

*  Miocene,  etc.  Co.  v.  Lyng,  138 
Fed.  Rep.  544  (1905). 

5  Ulmer  v.  Lime,  etc.  Co.,  98  Me. 
579  (1904).  A  railroad  may  condemn 
a  right  of  way  for  a  branch  track  to 
reach  a  private  industrial  enterprise. 
Zircle  v.  Southern  Ry.,  102  Va.  17 
(1903).  The  decision  of  the  supreme 
court  of  Virginia  that  a  railroad  com- 
pany may  condemn  land  to  reach  a 
private  industry  was  upheld  in  Hair- 
ston  V.  Danville,  etc.  Ry.,  208  U.  S. 
598  (1908).  Condemnation  proceed- 
ings by  a  railroad  cannot  be  defeated 
on  the  ground  that  all  the  stock- 
holders are  also  stockholders  in  a 
granite  company,  which  will  be  chiefly 
benefited  by  the  proposed  railroad. 
Madera  Ry.  v.  Raymond,  etc.  Co., 
3  Cal.  App.  668  (1906). 

« A  railroad  company  regularly 
organized  is  entitled  to  condemn  a 
right  of  way  even  though  it  was 
organized  in  the  interest  of  a  coal 
company  which  furnished  the  capital 
for  such  railroad.  The  claim  that  the 
railroad  company  is  merely  a  dummy 
for  the  coal  company  is  no  defense  to 
the  condemnation  proceedings.     Kan- 
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North  Carolina  it  is  held  that  it  is  no  defense  to  a  condemnation  pro- 
ceeding by  a  railroad  corporation  that  it  was  intended  merely  as  a  lum- 
ber road  and  not  to  carry  freight  and  passengers.^  Even  though  a 
telephone  company  has  no  power  to  condemn  a  right  of  way,  it  may 
organize  a  telegraph  company  and  cause  the  latter  to  condemn,  as  al- 
lowed by  the  statute.-  But  in  West  Virginia  it  is  held  that  a  property 
owner  may  enjoin  condemnation  proceedings  by  a  railroad  company 
on  the  ground  that  it  was  not  intended  to  be  for  public  use,  but  was 
merely  a  dummy  for  a  coal  company.^  A  railroad  company  regularly 
organized  is  presumed  to  be  for  a  public  purpose  in  condemnation 
proceedings."*  A  land  owner  cannot  enjoin  condemnation  proceedings 
on  the  ground  that  the  railroad  was  an  illegal  merger  of  competing  lines. ^ 
It  is  no  defense  to  condemnation  proceedings  by  a  railroad  company 


sas,  etc.  Ky.  v.  Noi'thwestern,  etc.  Co., 
161  Mo.  288  (1901).  Where  a  railroad 
company  of  one  state  organizes  a 
railroad  company  in  another  state  to 
construct  and  operates  a  connecting 
railroad  in  the  latter  state,  and  owns 
a  majority  of  the  stock  and  bonds  of 
the  latter  corporation  and  controls  its 
policy,  and  divides  rates  on  a  mileage 
basis,  it  will  be  considered  as  doing 
business  in  the  latter  state  sufficiently 
to  enable  a  non-resident  to  bring  suit 
against  it  in  the  latter  state  for  an 
injury  occurring  outside  of  the  state. 
Buie  V.  Chicago,  etc.  Ry.,  95  Tex.  51 
(1901).  See  also  §§663,  664,  supra, 
and  §  934,  infra.  The  fact  that  a 
New  York  telegraph  corporation,  a 
parent  company,  owns  practically  all 
the  stock  of  an  Idaho  corporation  does 
not  prevent  the  latter  exercising  its 
power  of  eminent  domain  in  Idaho. 
Oregon,  etc.  R.  R.  v.  Postal,  etc.  Co.  of 
Idaho,  111  Fed.  Rep.  842  (1901). 
Even  though  a  telephone  company  has 
no  right  to  condemn  and  it  organizes 
a  telegraph  company,  which  com- 
mences the  condemnation  proceedings, 
it  is  no  defense  that  the  latter  is  but 
a  dummy  of  the  former.  Alabama, 
etc.  Ry.  Co.  v.  Cumberland,  etc.  Co., 
88  Miss.  438  (1906).  See  also  §934, 
infra.  Even  though  a  timber  com- 
pany holds  all  the  stock  of  a  railroad 
company,  yet  the  latter  may  exercise 
the  power  of  eminent  domain,  espe- 
cially where  other  timber  owners  will 
be  able  to  use  the  road.  State  v. 
Superior  Court,  62  Wash.  612  (1911). 


The  fact  that  the  subscribers  to  the 
stock  of  a  railroad  corporation  are 
lumber  companies  having  special  inter- 
ests does  not  prevent  the  railroad 
condemning  a  right  of  way.  State  v. 
Superior  Court,  56  Wash.  214  (1909). 

1  Hollv,  etc.  Co.  V.  Newton,  133 
N.  C.  1.32  (1903). 

2  Alabama,  etc.  Co.  v.  Cumberland 
Tel.  &  Tel.  Co.,  88  Miss.  438  (1906). 

2  Harman  v.  Caretta  Ry.,  61  W.  Va. 
356  (1907).  The  mere  fact  that  a 
branch  railroad  is  built  chiefly  to 
reach  coal  and  timber  owned  by 
another  corporation  does  not  prevent 
the  railroad  company  condemning  a 
right  of  way,  even  though  the  same 
party  controls  both  companies.  Ca- 
retta Rv.  V.  Virginia,  etc.  Co.,  62 
W.  Va.  185  (1907). 

^Deemer  v.  Bells  Run  R.  R.,  212 
Pa.  St.  491  (1905). 

5  Tibby  Bros.  Glass  Co.  v.  Penn- 
sylvania R.  R.,  219  Pa.  St.  430  (1908). 
In  condemnation  proceedings  by  a 
railroad  company  the  land  owner  can- 
not set  up  the  defense  that  the  com- 
pany has  not  completed  certain  work 
within  a  certain  time  as  required  by 
the  charter,  nor  the  defense  that  the 
company  had  entered  into  an  illegal 
combination  with  another  company. 
Terre  Haute  &  P.  R.  Co.  v.  Robbins, 
247  111.  376  (1910).  It  is  no  defense 
to  condemnation  proceedings  that  the 
railroad  was  an  illegal  consolidation 
of  two  other  railroads.  Oregon,  etc. 
Co.  V.  Wilkinson,  188  Fed.  Rep.  363 
(1911). 
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that  its  stock  was  subscribed  by  two  other  railroad  companies  which 
competed  with  each  other  and  that  the  statutes  prohibit  the  consoHda- 
tion  of  competing  lines.^  A  condemnation  proceeding  by  a  consoH- 
dated  railroad  cannot  be  defeated  by  the  defense  that  the  consolidated 
lines  were  parallel  and  were  competing,  nor  that  the  statute  authorized 
consolidation  of  only  two  companies.-  In  general  the  validity  of  the 
incorporation  of  the  condemning  company  cannot  be  questioned  in 
such  proceedings.^  A  railroad  may  acquire,  by  condemnation  or 
otherwise,  a  right  of  way  as  allowed  by  statute,  even  though  no  money 
has  been  paid  in  on  its  capital  stock.^  The  power  of  eminent  domain 
cannot  be  invoked  to  construct  a  railroad  to  run  four  months  in 
the  year  for  sight-seers.^  The  power  of  eminent  domain  may  be 
exercised  by  individuals  as  well  as  by  corporations  if  the  statute  so 
provides.® 

Where  a  water-works  company  is  condemning  at  the  time  when  it 
sells  its  property  to  another  water-works  company,  the  latter  may  be 
substituted  in  condemnation  proceedings."  An  uncompleted  condemna- 
tion proceeding  cannot  be  assigned  by  one  company  to  another.^  A 
railroad  succeeding  to  the  franchises  and  property  of  another  may  take 
up  and  complete  its  condemnation  proceedings.^     A   lessor  railroad 


1  State  V.  Superior  Court,  51  Wash. 
346  (1909). 

2  Chicago,  etc.  R.  R.  v.  Heidenreich, 
254  111.  231  (1912). 

3  See  §637,  supra.  Cf.  Sisters  of 
Charity  v.  Morris,  etc.  R.  R.,  86  Atl. 
Rep.  954  (N.  J.  1913).  Although  a 
property  owner  cannot  defend  against 
condemnation  proceedings  on  the 
ground  that  the  charter  of  the  con- 
demning company  has  expired,  yet 
he  may  compel  the  state  by  mandamus 
to  test  that  question.  People  v. 
Wayman,  99  N.  E.  Rep.  941  (111.  1912). 

*  Fayettville  St.  Ry.  v.  Aberdeen 
&  R.  R.,  142  N.  C.  423  (1906).  It  is 
a  defense  to  condemnation  proceed- 
ings that  the  corporation  has  no 
resources  to  carry  out  the  purposes  of 
its  charter.  New  Orleans  Terminal 
Co.  V.  Teller,  113  La.  733  (1904). 

^  Re  Niagara  Falls,  etc.  R.  R.,  108 
N.  Y.  375  (1888). 

«Moran  v.  Lydecker,  27  Hun,  582 
(1882).  A  railroad  may  be  built  by 
an  individual.  Bank  of  Middlebury 
V.  Edgerton,  30  Vt.  182  (1858).  But 
see  dictum  that  railroad  built  without 
express  authority  from  state  is  a  nui- 
sance.    Raritan    R.    R.    v.    Delaware, 


etc.  Canal  Co.,  18  N.  J.  Eq.  546,  570 
(1867).  Pennsylvania  R.  R.  v.  Na- 
tional Ry..  23  N.  J.  Eq.  441  (1873); 
Erie  Rv.  v.  Delaware,  etc.  R.  R.,  21 
N.  J.  'Eq.  283  (1871);  Fanning  t'. 
Osborne,  102  N.  Y.  441  (1886). 
Contra,  dictum,  Hughes  v.  Chester, 
etc.  Ry.,  1  Dr.  &  Sm.  524,  546  (1871) ; 
s.  c,  on  appeal,  3  De  G.,  F.  &  J.  352 
(1861);  Commonwealth  v.  Erie,  etc. 
R.  R.,  27  Pa.  St.  339  (18.56),  holding 
that  where  a  railroad  authorized  to 
be  built  on  a  certain  line  is  made 
upon  another,  it  is  a  nuisance  on 
every  highway  it  touches  in  its  ille- 
gal    course.     See     also     §  913,     infra. 

'  Contra,  etc.  Co.  v.  Van  Rens.se- 
laer,  155  Fed.  Rep.  140  (1907).  Where 
during  condemnation  proceedings  by 
a  corporation  it  becomes  consolidated 
with  another  corporation  the  new 
company  may  prosecute  an  api>eal 
from  the  award  if  it  succeeds  to  all 
the  old  company's  rights  by  statute. 
Union,  etc.  Co.  v.  Basey,  164  Ind. 
249  (1905). 

»  Mahoney  v.  Spring,  etc.  Co.,  52 
Cal.  159  (1877). 

"  Bradley  v.  Northern  Pac.  R.  R., 
38  Minn.  234  (1888). 
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may  condemn  land  for  the  use  of  the  lessee.^  The  lessee  of  a 
corporation  cannot  exercise  a  power  of  condemnation  conferred  upon 
the  lessor.^  Where  a  steam  railroad  is  condemning  land  to  be 
turned  over  to  a  trolley  company,  the  defendant  by  certiorari  may 
question  its  right.^ 

Foreign  corporations  are  often  authorized  by  statute  to  take  land  by 
right  of  eminent  domain  for  public  use.'*  There  has  been  considerable 
controversy  as  to  whether  a  statute  authorizing  condemnation  by  "  any 
person  "  or  "  any  corporation  "  or  "  all  companies  "  authorizes  con- 
demnation by  foreign  as  well  as  domestic  cori^orations.  The  weight 
of  authority  is  that  it  does,  provided,  of  course,  the  foreign  corporation 
has  complied  with  any  statutes  of  the  state  relative  to  qualifying  for 


1  Re  New  York,  etc.  Ry.,  99  N.  Y. 
12  (1885).  A  lessor  railroad  may 
condemn.  Snyder  v.  Baltimore,  etc. 
R.  R.,  210  Pa.  St.  500  (1904). 

2  Western  Union,  etc.  Co.  v.  Penn- 
sylvania R.  R.,  195  U.  S.  594  (1904). 

*  Sisters  of  Charity,  etc.  v.  Morris 
R.  R.,  81  Atl.  Rep.  817  (N.J.  1911); 
aff'd,  86  Atl.  Rep.  954.  Where  a 
private  corporation  having  no  power 
to  condemn  induces  a  city  to  con- 
demn and  then  exchange  the  land  with 
it,  the  proceedings  are  void.  Justis 
V.  Georgia,  etc.  Co.,  109  Va.  366  (1909). 

*Re  Townsend,  39  N.  Y.  171 
(1868).  Under  the  Arkansas  statute 
a  foreign  railroad  company,  upon 
filing  its  articles  of  incorporation,  etc. 
with  the  secretary  of  state,  may  exer- 
cise the  right  of  eminent  domain. 
Russell  V.  St.  Louis,  etc.  Ry.,  71  Ark. 
451  (1903).  A  foreign  railroad  cor- 
poration may  lay  water  pipes  across 
a  city  street  to  furnish  water  to  the 
railroad,  even  though  it  cannot  exer- 
cise the  power  of  eminent  domain. 
Mayor,  etc.  v.  Canton,  etc.  Co.,  84 
Miss.  268  (1904).  In  general  see  also 
Union  Branch  R.  R.  v.  East  Tennes- 
see, etc.  R.  R.,  14  Ga.  327  (1853). 
Frequently  the  statutes  authorize 
foreign  corporations  to  condemn  on  fil- 
ing certain  papers  with  the  secretary 
of  state.  In  Nebraska  the  constitu- 
tion prohibits  the  exercise  of  the 
power  of  eminent  domain  by  a  foreign 
corporation.  State  v.  Scott,  22  Neb. 
628  (1888);  Trester  v.  Missouri  Pac. 
Ry.,  23  Neb.  242  (1888).  See  Trester 
V.    Missouri    Pac.    Ry.    33   Neb.    171 


(1891).  Where  the  constitution  pro- 
hibits a  foreign  corporation  from  con- 
demning land,  such  condemnation  can- 
not be  by  a  "dummy"  domestic  cor- 
poration. Koenig  v.  Chicago,  etc. 
R.  R.,  27  Neb.  699  (1899).  Cf.  §  663, 
supra.  A  domestic  railroad  corpora- 
tion may  condemn  although  it  has 
leased  all  its  property  to  a  foreign  cor- 
poration. Matter  of  New  York,  etc. 
R.  R.,  99  N.  Y.  12  (1885).  A  constitu- 
tional provision  that  no  foreign  rail- 
road corporation  should  exercise  the 
power  of  eminent  domain  does  not 
prevent  such  foreign  corporation  from 
purchasing  a  right  of  way.  St.  Louis, 
etc.  R.  R.  V.  Foltz,  52  Fed.  Rep.  627 
(1892).  A  foreign  corporation  may 
condemn  land  in  Missouri  under  a 
statute  expressly  conferring  right  so 
to  do  on  domestic  corporations.  St. 
Louis,  etc.  R.  R.  v.  Lewright,  113  Mo. 
660  (1893).  Foreign  corporations  may 
be  given  power  to  condemn  land,  and 
where  the  statute  gives  power  to 
"every"  and  "all  existing"  railroad 
corporations,  foreign  ones  are  included. 
New  York,  etc.  R.  R.  v.  Welsh,  143 
N.  Y.  411  (1894).  A  foreign  corpora- 
tion has  no  power  to  exercise  the  power 
of  eminent  domain,  unless  the  stat- 
ute expressly  authorizes  it.  Saunders 
V.  Bluefield  Waterworks,  etc.  Co.,  58 
Fed.  Rep.  133  (1893).  A  statute  that 
a  foreign  corporation,  upon  filing  its 
charter,  shall  become  a  domestic  cor- 
poration, is  constitutional  as  to  the 
right  to  construct  a  railroad.  State  v. 
Southern  Ry.,  48  S.  C.  49  (1896). 
See  also  next  note. 
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doing  business  in  the  state. ^     A  railroad  may  institute  condemnation 
proceedings,  although  it  is  in  the  hands  of  a  receiver,  and  it  may  author- 

1  New  York,  etc.  R.  R.  v.  Welsh, 
143  N.  Y.  411  (1894),  where  the  New 
York  court  of  appeals  held  that  the 
statute  authorizing  condemnation  "by 
every  railroad  corporation"  and  "all 
existing  corporations"  authorized  con- 
demnation by  a  foreign  corporation. 
Kirk-Christy  Co.  v.  American  Assoc, 
128  Ky.  668  (1908),  where  it  was 
held  that  a  statute  authorizing  a 
"person"  to  condemn  authorized  for- 
eign corporations  to  condemn.  Cum- 
berland Tel.  &  Tel.  Co.  v.  Yazoo,  etc. 
R.  R.,  90  Miss.  686  (1907),  holding 
that  the  words  "all  companies" 
included  foreign  corporations  in  con- 
demnation proceedings.  Re  Marks, 
6  N.  Y.  Supp.  105  (1889),  holding  that 
a  statute  authorizing  condemnation 
by  "any  company"  allowed  condem- 
nation by  a  foreign  corporation. 
Southern,  etc.  Co.  v.  Stone,  174  Mo. 
1  (1903),  where  an  Illinois  bridge  com- 
pany had  authority  by  an  act  of 
Congress  to  build  a  bridge  across  the 
Mississippi  river  into  Missouri.  The 
Missouri  statute  allowed  condemna- 
tion only  to  Missouri  bridge  com- 
panies, but  another  Missouri  statute 
authorized  foreign  bridge  companies 
to  do  business  in  the  state  with  "no 
other  or  greater  powers  than  domestic 
companies  had,"  and  the  court  held 
that  this  gave  the  foreign  bridge  com- 
pany the  power  to  condemn.  In 
Dodge  V.  City  of  Council  Bluffs,  57 
Iowa,  560  (1881),  the  statute  author- 
ized the  city  to  condemn  for  water 
works  or  to  delegate  the  power  of 
condemnation  to  a  person  or  corpora- 
tion, and  the  court  held  that  this 
authorized  the  city  to  delegate  that 
power  to  a  foreign  corporation.  In 
Columbus  Water  Co.  v.  Long,  121 
Ala.  245  (1898),  the  statute  author- 
ized "any"  water-works  corporation 
to  condemn  and  it  was  held  that 
this  gave  power  to  a  foreign  water 
works  corporation  to  condemn.  In 
Gulf,  etc.  Ry.  v.  Southwestern  Tel. 
&  Tel.  Co.,  25  Tex.  Civ.  App.  488,  the 
statute  authorized  foreign  corporations 
to  qualify  to  do  business  in  the  state 
and  thereupon  to  have  all  the  powers 


of  domestic  corporations,  and  the  court 
held  that  this  authorized  a  foreign 
corporation  to  condemn.  In  South- 
western R.  R.  V.  Southern,  etc.  Tel. 
Co.,  46  Ga.  43  (1872),  the  court 
assumed  that  a  statute  authorizing 
"any"  telegraph  Company  having  the 
right  to  do  business  in  this  state  to 
condemn  authorized  condemnation 
by  a  foreign  telegraph  company.  The 
Ohio  statute  authorizing  any  foreign 
railroad  corporation  possessing  a 
railroad  partly  within  the  state  of 
Ohio  to  exercise  all  its  powers  in  Ohio, 
authorizes  it  to  condemn  in  Ohio. 
State  V.  Sherman,  22  Ohio  St.  411 
(1872).  Where  a  domestic  railroad 
corporation  having  the  power  to  con- 
demn is  sold  to  a  foreign  corporation, 
the  latter  by  implication  from  the  sub- 
sequent statutes  may  be  held  to  have 
the  power  of  eminent  domain.  Abbott 
V.  New  York,  etc.  R.  R.,  145  Mass. 
450  (1888).  It  has  been  held  that  a 
statute  providing  for  municipal  author- 
ities designating  the  location  of  the 
poles  of  telephone  companies  applies 
to  foreign  who  have  qualified  to  do  busi- 
ness in  the  state,  as  well  as  to  domestic 
telephone  companies.  State  v.  Mayor, 
etc.,  30  Mont.  338  (1904).  See  also 
cases  in  note  1,  p.  3543,  supra.  The 
following  cases  seem  to  be  to  the  con- 
trary :  Chestatee  Pvrites  Co.  v.  Caven- 
ders,  etc.  Co.,  119  Ga.  354  (1903), 
holding  that  a  statute  authorizing  any 
mining  "corporation"  to  condemn  did 
not  authorize  condemnation  by  a  for- 
eign mining  company.  Helena  Power, 
etc.  Co.  V.  Spratt,  35' Mont.  108  (1907). 
Here,  however,  the  decision  turned 
upon  the  peculiar  arrangements  of  the 
statutes,  which  indicated  that  the 
legislature  did  not  intend  foreign  cor- 
porations should  have  the  power  to 
condemn.  Immediately  the  legisla- 
ture, however,  showed  a  contrary 
intent  bj-  passing  a  statute  expressly 
allowing  foreign  corporations  to  con- 
demn, and  that  was  upheld  in  Spratt 
V.  Helena  Power,  etc.  Co.,  37  Mont. 
60  (1908).  Where  a  foreign  railroad 
corporation  is  authorized  to  condemn 
only  in  case  it   reincorporates   in  the 
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ize  a  contractor  to  do  so  in  its  name.^  A  receiver  may  be  authorized 
by  the  court  to  condemn  property,-  and  property  in  his  possession  may 
be  condemned  by  consent  of  the  court.^ 

A  grantor  of  a  right  of  way  to  a  tramway  company  cannot  repudiate 
the  deed  on  the  ground  that  the  company  was  not  authorized  to  con- 
struct a  railroad.^  If  a  landowner,  knowing  that  a  railroad  company 
has  entered  upon  his  land  and  is  engaged  in  constructing  its  road  with- 
out having  complied  with  a  statute  requiring  either  payment  by  agree- 
ment or  proceedings  to  condemn,  remains  inactive  and  permits  it  to 
go  on  and  expend  large  sums  in  the  work,  he  is  estopped  from  main- 
taining either  trespass  or  ejectment  for  the  entry,  and  will  be  regarded 
as  having  acquiesced  therein,  and  will  be  restricted  to  a  suit  for  damages.^ 

state,     it    cannot     condemn    without  the    right    to    exercise    the    power    of 

reincorporating.      Evansville,  etc.  Co.  eminent    domain.     San    Antonio,  etc. 

V.  Henderson,  etc.  Co.,  141  Fed.  Rep.  Ry.  v.  Southwestern  Tel.  &  Tel.  Co.,  93 

51    (1905),   aff'g   134  Fed.   Rep.   973.  Tex.  313  (1900).      Se^e   Western,    etc. 

If  the  old  statutes  of  a  state  expressly  Co.  v.  Superior  Ct.,  15  Cal.  App.  679 

exclude  foreign  corporations  from  con-  (1911). 

demning,     a     reenactment     of      such  '■  Detroit,  etc.   R.   R.   v.  Campbell, 

statutes    will    be    so    construed,    even  140  Mich.  384  (1905). 
though     the     phraseology     has     been  ^  See  §  872,  supra. 

changed,  there  being  nothing  to  show         ^  In   the   case      Malott    v.    CoUins- 

a  change  of  intent.     Postal,  etc.  Co.  ville,  etc.   R.   R.,   108  Fed.   Rep.  313 

V.  Cleveland,  etc.  Co.,  94  Fed.   Rep.  (1901),  where  a  receiver  was  in  charge 

234     (1899).     A    statute    authorizing  of  a  steam  railroad,  an  electric  street 

certain     foreign     railroad     companies  railway  wishing  to  condemn  the  right 

to  piirchase  a  railroad  in  a  state  and  to  cross  the  steam  railroad  applied  to 

exercise  the  power  of  eminent  domain,  the  equity  court  which  had  appointed 

provided   the  railroad  is  not  parallel  the  receiver  for  such  right  upon  com- 

or  competing,   does  not  apply  if  the  pensation  being  paid, 
railroad    is    parallel    and    competing.  *  Beasley  v.  Aberdeen,  etc.   R.   R., 

Illinois,  etc.  Co.  v.  St.  Louis,  etc.  Ry.,  145  N.  C.  272  (1907). 


208  111.  419  (1904).  Upon  a  new  trial 
it  being  shown  that  it  is  not  competing, 
a    different    conclusion    was    reached. 


5  Roberts  v.  Northern  Pac.  R.  R., 
158  U.  S.  1  (1895).  Ejectment  at 
the    instance    of    a    propertj^    o^^Tier 


Illinois   Trust   Co.    v.   St.    Louis   Ry.,  does  not  He  against  a  railroad  which 

217  lU.  504  (1905).     Where  the  stat-  has    constructed    its    tracks    on    his 

ute  by  its  terms  is  confined  to  domestic  land    without    right,     where    he    has 

corporations,    then    no    doubt    exists  remained  inactive  and  permitted  the 

that  foreign  corporations  are  excluded,  construction    to   go   on.     Donohue    v. 

Holbert  v.   St.   Louis,   etc.  R.   R.,  45  El  Paso,   etc.   R.   R.,   214  U.   S.   499 


Iowa,   23     (1876).     In    Arkansas    by 
statute  a  foreign  railroad  corporation. 


(1909).     "There  is  abundant  author- 
ity for  the  proposition  that,  while  no 


by  filing  its  articles  of  incorporation  man  can  be  deprived  of  his  prop- 
with  the  secretary  of  state,  becomes  erty,  even  in  the  exercise  of  the  right 
a  domestic  corporation  and  may  then  of  eminent  domain,  unless  he  is  corn- 
condemn  land  for  railroad  purposes,  pensated  therefor,  yet  that  the  prop- 
Russell  V.  St.  Louis,  etc.  Ry.,  71  Ark.  erty  holder,  if  cognizant  of  the  facts, 
451  (1903).  Where  the  statutes  con-  may,  by  permitting  a  railroad  com- 
fer  upon  foreign  corporations,  which  pany,  without  objection,  to  take  pos- 
have  obtained  a  permit  to  do  business  session  of  land,  construct  its  track, 
in  the  state,  all  the  pri\dleges  conferred  and  operate  its  road,  preclude  him- 
on  domestic  corporations,  this  includes  self  from  a  remedy  by  an  action  of 
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Where  a  riparian  owTier  unreasonably  delays  in  applying  for  an  in- 
junction against  a  city  diverting  the  water  from  above,  and  the  city 

ejectment.  His  remedy  must  be  of  the  respondents  are  public  corpo- 
sought  either  in  a  suit  in  equity  or  rations,  in  -whose  behalf  the  police 
in  a  proceeding  under  the  statute,  if  power  of  the  state  could  be  exercised 
one  be  pro\-ided,  regulating  the  appro-  to  condemn  a  necessary  part  of  com- 
priating  of  private  property  for  railroad  plainant's  right  of  way  for  public 
purposes."'  Northern  Pac.  R.  R.  v.  use  to  an  extent  which  would  not  pre- 
Smith,  171  U.  S.  260,  271  (1898).  vent  complainant  from  fully  perform- 
Where  a  railroad  has  used  a  right  ing  its  duty  to  the  public,  and  it  would 
of  way  for  forty  years,  ^ith  the  con-  seem  to  be  a  reasonable  and  just  rule 
sent  or  license  of  various  landowners,  to  say  that  property  which  can  be 
it  may  enjoin  them  from  interfering  acquired  bj-  the  exercise  of  the  power 
with  the  same  and  may  join  different  of  eminent  domain  may  be  acquired 
landowners  in  the  same  suit.  Louis-  for  the  same  public  use  by  the  appli- 
ville,  etc.  R.  R.  v.  Smith,  128  Fed.  cation  of  equitable  estoppel."  Where 
Rep.  1  (1904).  A  landowner  who  stands  a  property  owner  does  not  object  to  the 
by  and  sees  a  railroad  constructed  on  construction  of  a  steam  railroad  on  a 
his  lands  by  a  company  ha^^ng  the  street  he  cannot  over  twenty  years 
power  of  eminent  domain,  without  thereafter  maintain  a  suit  of  injune- 
preventing  the  construction,  acquiesces  tion  against  it.  His  remedy,  if  any, 
in  such  use  of  his  land  and  cannot  is  for  damages,  and  such  right  of 
recover  the  land  in  ejectment,  but  is  action  is  personal  and  cannot  be 
remitted  to  an  action  for  damages,  maintained  by  his  grantee.  Kakeldy 
Union,  etc.  Co.  v.  Felsenthal,  etc.  Co.,  i'.  Columbia,  etc.  R.  R.,  37  Wash. 
87  Ark.  117  (1908).  Where  a  steam  675  (1905).  A  landowner  who  has 
railway  company  acquiesces  in  a  allowed  a  railroad  company  to  build  its 
street  railway  crossing  the  steam  rail-  railroad  over  its  land  cannot  sLxteen 
way  on  the  highway  the  steam  rail-  years  thereafter  maintain  an  action  of 
way  cannot  several  years  thereafter  ejectment.  Buekwalter  v.  Atchison, 
maintain  ejectment  against  such  rail-  etc.  Ry..  64  Kan.  403  (1902).  A  pur- 
way.  The  remedj^  of  the  steam  rail-  chaser  of  land  upon  a  portion  of  which 
way,  if  any,  is  a  suit  for  damages,  a  railroad  has  been  constructed  and  is 
Fresno  St.  R.  R.  v.  Southern  Pac.  in  operation  cannot  maintain  ejectment 
R.  R.,  135  Cal.  202  (1901).  An  oral  nor  collect  damages.  He  takes  the 
permit  given  by  a  landowner  to  a  rail-  land  subject  to  the  burden  of  the  rail- 
road to  construct  its  railroad  across  road.  Green  v.  South-Bound  R.  R., 
his  land  on  condition  that  it  erect  a  112  Ga.  849  (1901).  Ejectment  does 
depot  thereon  and  stop  passenger  not  lie  to  recover  possession  of  land 
trains  cannot  be  revoked  several  years  which  has  been  occupied  bj'  a  railroad 
after  the  railroad  has  been  constructed  without  right.  Where  there  has  been 
and  put  in  operation,  even  though  the  long  delay  in  ejecting,  the  remedy  of 
railroad  ceases  to  stop  all  its  passenger  the  property  o"mier  is  at  law  for  dam- 
trains  at  that  point.  The  remedy  ages.  Saunders  v.  Memphis,  etc.  Co., 
of  the  landowner  is  an  action  for  dam-  101  Tenn.  206  (1898).  The  oral 
ages.  Southern  Cal.  Ry.  v.  Slauson,  agreement  of  a  property  ouTier  that 
138  Cal.  342  (1903).  By  acquies-  a  corporation  having  the  power  to  con- 
eence,  a  railroad  company  may  be  demn  a  right  of  way  over  his  land 
barred  from  claiming  that  telegraph,  may  take  such  right  of  way  without 
railroad,  and  other  public  service  cor-  compensation  and  without  condemna- 
porations,  which  have  used  for  many  tion  cannot  be  revoked  bj'  him  after 
years  and  are  using  a  portion  of  the  the  road  has  been  constructed.  Unca- 
former's  right  of  way,  are  doing  so  noonuck,  etc.  Co.  v.  Orr,  67  N.  H.  541 
without  legal  right.  Union  Pac.  R.  R.  (1894).  Where  a  property  owner 
V.  City  of  Greeley,  189  Fed.  Rep.  1  by  not  objecting  thereto  practically 
(1911),  the  court  saying  (p.  14)  :  :'Each  gives  a  license  to  a  railroad  to  build 
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expends  a  large  amount  of  money,  and  public  convenience  and  welfare 
are  affected,  a  court  of  equity  may  refuse  an  injunction,  on  condition 
that  the  city  pay  adequate  compensation  for  the  right  to  take  such 
water. ^  A  purchaser  of  land  cannot  recover  damages  from  a  railroad 
which  was  in  possession  of  a  right  of  way  over  such  land  at  the  time  of 
the  purchase,  inasmuch  as  such  damages,  if  any,  belong  to  the  vendor.- 
Where  a  corporation  entitled  to  condemn  property  enters  upon  the 
land  before  condemnation,  and  uses  the  same,  the  value  of  any  structures 
added  thereto  are  to  be  included  in  damages  subsequently  awarded 
in  condemnation  proceedings.-^     But  where  the  owner  stands  by  and 

upon  his  land,  he  cannot  after  the  owner  against  the  construction  of  a  trol- 
road  is  in  operation  revoke  the  implied  ley  road  on  a  highway,  the  defendant 
license.  Ft.  Worth,  etc.  Ry.  v.  Sweatt,  cannot  ask  that  the  amount  of  damages 
20  Tex.  Civ.  App.  543  (1899).  This  be  fixed  unless  the  plaintiff  has  asked 
same  question  has  arisen  in  regard  for  that  alternative  relief.  The  defend- 
to  a  telegraph  line  erected  on  a  high-  ant's  remedy  is  condemnation.  Ascher 
way.  The  courts  seem  to  have  decided  v.  South  Shore,  etc.  Co..  144  X.  Y.  App. 
that  ejectment  lies,  although  the  tele-  Div.  2.34  (1911).  Even  though  a  raU- 
graph  line  has  existed  for  many  years,  road  has  taken  possession  of  a  right  of 
See  §  933,  infra.  In  the  case  City  way  under  an  executory  contract  of 
of  Cleveland  v.  Cleveland,  etc.  Ry.,  the  owner  allowing  the  railroad  to 
93  Fed.  Rep.  113  (1899),  where  the  select  a  right  of  way,  yet  such  posses- 
city  endeavored  to  recover  possession  sion  is  not  notice  to  a  subsequent 
of  a  street  which  in  1849  the  city  had  bona  fide  purchaser  of  the  property, 
bv  contract  allowed  a  railroad  company  Wilson  r.  Muskegon,  etc.  Ry.,  132 
to  occupy  for  its  terminals,  the  court  ]SIieh.  469  (1903 ) ;  contra^,  Roberts 
held  that  ejectment  would  not  lie.  r.  Northern  Pac.  R.  R.,  158  U.  S.  1 
A  criminal  statute  against  disturbing  (1895).  See  205  Fed.  Rep.  328. 
a   railroad   applies   to   the    landowner  i  New    York    City    v.     Pine,     185 

who  tears  up  the  rails  of  a  raikoad  pass-  U.  S.  93  (1902).  The  mutual  cove- 
ing  over  his  land  without  authority,  nants  contained  in  a  contract  between 
The  court  said:  "His  only  justifica-  a  railroad  company  and  a  telegraph 
tion  for  his  acts  was  that  he  owned  the  company,  by  which  they  join  in  defray- 
land.  and  that,  as  the  raihoad  company  ing  the  expense  of  a  Une  of  telegraph  on 
had  failed  to  pav  him  the  damages  he  a  railroad  right  of  way  to  be  operated 
had  been  awarded,  he  had  a  right  for  their  joint  benefit,  is  a  sufficient 
to  resume  possession  of  it.  What-  consideration  for  sustammg  the  con- 
ever  the  rights  of  the  defendant  might  tract,  where  there  has  been  part  per- 
have  been  in  an  action  to  recover  the  formance  of  such  consideration.  West- 
land  occupied  bv  the  raihoad  company,  ern  Union,  etc.  Co.  v.  Pennsylvania  Co., 
he  had  no  right  to  take  the  law  into  129  Fed.  Rep.  849  (1904). 
his  own  hands,   and  proceed   to   tear  -Little    Rock.    etc.    Ry.    v.    Greer, 

up  the  railroad  track."  Wichita,  et<?.  77  Ark.  387  (1906) ;  contra,  Roberts 
Ry.  r.  Quinn,  57  Kan.  737  (1897).  v.  Northern  Pac.  R.  R..  loS  U.  S.  1 
a' person  gi^-ing  a  mere  verbal  license     (1895^.  •  ,    , -.,  x-  x-  q4i 

to  a  raikoad  to  construct  its  road  on  =  ViUage  etc.  r.  Smith.  1^4  N.  i .  ^41 

his  land  mav  revoke  it  and  bring  (1906).  Where  a  raikoad  company  en- 
ejectment.  The  companv  may.  under  ters  into  possession  of  property  with  the 
the  Minnesota  statute,  convert  this  consent  of  one  tenant  in  common  who  is 
action  into  condemnation  proceedings,  acting  for  himself  and  other  tenants  in 
Alinneapolis  Western  Rv.  v.  Minneap-  common,  the  value  of  the  rails  and  ties 
oUs  etc.  Rv..  58  Minn.  128  (1894).  In  will  not  be  considered  m  a  subsequent 
a  suit  for  an  injunction  by  a  property    condemnation  proceeding.     Matter  of 
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allows  a  structure  to  be  erected,  he  cannot  in  condemnation  recover 
the  value  of  the  structure  also.^ 

Adverse  possession  of  a  railroad  right  of  way  begins  at  once,  although 
the  owner  gave  the  railroad  a  parol  license  to  use  the  right  of  way, 
such  license  being  void  by  the  statutes  of  frauds.-  A  railroad  right 
of  way  by  prescription  is  limited  to  the  amount  of  land  originally  occu- 
pied. The  court  has  no  power  to  refuse  an  injunction  to  the  landowner 
absolutely  without  award  of  damages.^  A  grant  of  a  railroad  right  of 
way  to  a  railroad  company  may  be  subject  to  a  condition  subsequent, 
which,  upon  breach,  may  enable  the  grantor  to  retake  possession  and 
title.^  A  grant  of  land  to  a  railroad  on  conditions,  one  being  that  the 
grantor  shall  have  certain  free  passes  for  himself  and  others,  is  a 
condition  subsequent  and  not  a  covenant,  and  hence  the  grantor  may 
require  specific  performance  against  a  purchaser  at  foreclosure  sale 
of  the  railroad,  even  though  the  grant  provides  that  for  failure  to  per- 
form the  land  shall  revert.^  A  director  is  not  personally  liable  in  dam- 
ages to  a  property  owner  over  whose  premises  the  company's  road  runs 


Norwood,  etc.  R.  R.,  47  Hun,  489 
(1888).  Even  though  a  raihoad  has 
built  upon  land  without  the  consent 
of  the  owner  and  afterwards  con- 
demns, yet  the  owner  is  not  entitled 
to  the  value  of  the  railroad  iron,  ties, 
etc.,  where  the  owner  consented  to 
the  construction.  Omaha,  etc.  Ry.  v. 
Whitney,  68  Neb.  389  (1903).  See 
Consolidated,  etc.  Co.  v.  Norfolk,  etc. 
Ry.,  228  U.  S.  596  (1913). 

1  McClarren  v.  Jefferson  School  Tp., 
169  Ind.  140  (1907).  Even  though  a 
railroad  acquires  its  right  of  way  from 
a  mortgagor  and  the  mortgage  is  after- 
wards foreclosed,  yet  the  purchaser  at 
such  foreclosure  sale  does  not  acquire 
title  to  the  rails,  ties,  fish-plates,  etc., 
constituting  a  railroad.  Skinner  v. 
Ft.  Wayne,  etc.  R.  R.,  99  Fed.  Rep. 
465  (1900).  See  also  Monmouth, 
etc.  Co.  V.  Central,  etc.  R.  R.,  54  Atl. 
Rep.  140  (N.  J.  1903). 

2  Texas  &  Pac.  Ry.  v.  Scott,  77  Fed. 
Rep.  726  (1896).  Scott  v.  Texas  & 
Pac.  Ry.,  94  Fed.  Rep.  340  (1899). 
The  right  of  way  of  a  railroad  company 
is  not  an  easement,  but  is  an  interest 
in  the  land.  Hence  it  may  be  ac- 
quired by  adverse  possession.  Boyce 
V.  Missouri,  etc.  R.  R.,  168  Mo.  583 
(1902).  See  also  Spottiswoode  v.  Mor- 
ris &  Essex  R.   R.  61  N.  J.   L.  322 


(1898) ;  Hume  v.  Rogue  River  Packing 
Co.,  51  Oreg.  237  (1908).  A  pro^^sion 
in  a  railroad  charter  that  it  may  con- 
demn a  200-foot  right  of  way,  and  that 
in  the  absence  of  agreement  to  the  con- 
trary the  presumption  shall  be  that  the 
property  owners  had  granted  the  200- 
foot  right  of  way,  is  legal.  Earniiardt 
t;.  Southern  Ry.,  157  N.  C.  358  (1911). 

^  Jones  V.  Delaware,  etc.  R.  R., 
101  N.  E.  Rep.  763  (N.  Y.  1913). 

■•  Schlesinger  v.  Kansas  City,  etc. 
Ry.,  152  U.  S.  444  (1894).  Where  it 
is  a  condition  in  a  grant  of  a  right  of 
way  that  it  shall  be  used,  and  that 
depots,  etc.  shall  be  erected,  the 
grantor  may  maintain  a  bill  in  equity 
to  terminate  the  grant  on  the  ground 
that  it  was  not  so  used.  Lyman  r. 
Suburban  R.  R.,  190  111.  320  (1901). 
A  right  of  way  given  on  condition  that 
a  depot  would  be  maintained  at  a  cer- 
tain place  may  be  retained  by  a  rail- 
road, even  though  the  depot  is  abohshed 
after  thirty-six  years.  Scott  v.  Texas, 
etc.  Ry.,  94  Fed.  Rep.  340  (1899). 

^  Munro  v.  Svracuse,  etc.  R.  R.,  200 
N.  Y.  224  (1910).  In  the  case  State  v. 
Superior  Court,  60  Wash.  279  (1910), 
the  court  held  that  a  city  might  revoke 
a  grant  to  a  railroad  company  to  lay 
tracks  in  the  streets  where  the  condi- 
tions had  been  broken. 
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without  a  warrant.^  Where  damages  awarded  in  condemnation  pro- 
ceedings are  not  paid,  the  owner  has  a  Hen  which  is  ahead  of  any  mort- 
gage of  the  railroad.'^ 

The  constitutions  of  the  various  states  generally  prohibit  the  tak- 
ing of  private  property  for  public  use  without  just  compensation  to 
the  owner.  A  similar  provision  exists  in  the  federal  constitution, 
but  it  applies  only  to  the  federal  government  and  not  to  the  states.^ 
The  provision  in  the  federal  constitution  prohibiting  the  passing  of 
statutes  which  impair  the  obligation  of  contracts  does  not  limit  the 
state's  power  of  eminent  domain ;  ^  and  even  where  the  state  has  con- 
tracted with  a  corporation  to  give  it  exclusive  privileges,  or  exempt 
it  from  taxation,  or  confer  upon  it  any  other  valuable  rights  or  prop- 
erty, any  or  all  of  these  rights  may  be  taken  away  from  the  corpora- 
tion under  the  state's  power  of  eminent  domain.^  Even  though  a  rail- 
road has  made  a  survey  and  located  its  route,  yet,  if  it  has  not  condemned 
its  right  of  way  under  the  state  statute,  the  state  may  repeal  the  power 
to  so  condemn  under  the  reserved  right  to  amend  or  repeal.^  A  county 
in  condemning  a  turnpike  under  a  statute  need  not  make  the  creditors 
of  the  turnpike  company  parties  to  the  proceeding." 

The  federal  courts  have  jurisdiction  of  a  condemnation  case  where 
the  petition  alleges  that  over  three  thousand  dollars  are  involved  and 
the  necessary  diverse  citizenship  is  also  alleged.^  Condemnation  pro- 
ceedings in  the  state  court  may  be  removed  to  the  United  States  court 
if  there  is  diverse  citizenship  and  the  amount  involved  is  over  three 
thousand  dollars.^    As  a  rule  the  legality  of  the  corporate  existence 

1  Lamming  v.  Galusha,  81  Hun,  247  « Postal,  etc.  Co.  v.  Cleveland,  etc. 
(1894);  aff'd,  151  N.  Y.  648,  where  it  Co.,  94  Fed.  Rep.  234  (1899).  Even 
was  also  claimed  that  the  incorpora-  though  the  federal  court  has  taken 
tion  had  been  insufficient.  jurisdiction    in    a    case    in    which    a 

2  See  §  856,  supra.  street     railway     objects     to     another 

3  Barron  v.  Baltimore,  7  Pet.  243  street  railway  company  condemning 
(1833) ;  Withers  v.  Buckley,  20  How.  the  right  to  use  the  former's  tracks 
84  (1857) ;  Pumpelly  v.  Green  Bay  Co.,  as  being  a  \iolation  of  the  former 
13  Wall.  166  (1871).  As  to  the  right  company's  contract  with  the  city, 
of  the  federal  government  to  exercise  yet  this  does  not  give  the  federal 
the  power  of  eminent  domain,  see  Am.  court  jurisdiction  of  a  supplemental 
L.   Reg.,   March-April,    1887.  bill    to    pass    upon    a    condemnation 

*  West  River  Bridge  Co.  v.  Dix,  6  which  is  clearly  within  the  terms  of 

How.  507    (1847).  the  original  contract  between  the  city 

^  See  Cooley,  Const.  Lim.  (5th  ed.),  and  the  company.     Mercantile,  etc.  Co. 

p.  341,  and   Lock  Haven  Bridge  Co.  v.  Collins  Park,  etc.  R.  R.,   107  Fed. 

V.   Chnton   County,    157   Pa.   St.   379  Rep.  762  (1900). 
(1893).  ^  Madisonville,  etc.  Co.  v.  Saint  Ber- 

6  Adirondack  Ry.  ?;.  New  York  State,  nard,  etc.  Co.,  196  U.  S.  239  (1905). 

176  U.  S.  335  (1900).  South  Dakota,  etc.  Ry.  v.  Chicago,  etc. 

'  Ronsh  V.  Vanceburg,  etc.  Co.,  120  Ry.,   141  Fed.  Rep.  578  (1905).     See 

Ky.  165  (1905).  also  §  759,  supra. 
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cannot  be  questioned  in  condemnation  proceedings.^  In  condemnation 
proceedings  by  a  city  to  acquire  a  waterworks  plant  the  reasonable  earn- 
ing power  of  the  plant  is  to  be  paid  for,  but  this  is  based  on  a  reason- 
able profit  and  not  on  unreasonable  existing  water  rates.- 

§  906.  The  right  of  way  —  Obtaining  it  and  abandoning  it  —  One 
road  condemning  the  property  of  another  road  —  Monopolies.  — 
Where  one  corporation  has  taken  land  or  property  under  the  power 
of  eminent  domain,  or  holds  such  land  or  property  for  public  use,  an- 
other corporation  cannot  take  such  land  or  property  under  the  power 
of  eminent  domain,  unless  a  statute  expressly  or  by  necessary  impli- 
cation authorizes  the  latter  corporation  to  do  so.^    A  railroad  cannot 


'  See  §  637,  supra. 

2  Bruns-ndek,  etc.  v.  Maine  Water 
Co.,  99  Me.  371  (1904).  Where  by 
the  charter  of  a  gas  company  the  city 
has  a  right  to  take  over  the  property  at 
a  price  to  be  fixed  by  arbitration,  the 
price  must  be  fixed  as  of  a  going  con- 
cern, namely,  the  value  of  the  physical 
property  and  the  power  to  carry  on  the 
business.  Perth  Gas  Co.  v.  Corpora- 
tion of  Perth,  [1911]  A.  C.  506.  See 
also  §§  916,  931,  infra.  Where  the 
national  government  condemns  a  dam 
and  lock  of  a  canal  company  it  must 
pay  not  only  the  cost  of  the  dam  and 
lock,  but  compensation  for  the  taking 
of  the  franchise  to  exact  and  coUect 
tolls.  "The  whole  value  must  be 
paid,  and  that  value  depends  largely 
upon  the  productiveness  of  the  prop- 
erty, the  franchise  to  take  tolls." 
Monongahela,  etc.  Co.  v.  United  States, 
148  U.  S.  312  (1893).  In  the  appraisal 
of  the  value  of  water-works  which  a 
city  acquires  under  a  pro\'ision  in  the 
original  city  grant  to  the  company, 
the  going  value  of  the  business  for  the 
unexpired  period  of  the  franchise  must 
be  paid  for  in  addition  to  the  value  of 
the  physical  property.  City  of  Omaha 
V.  Omaha  Water  Co.,  218  U.  S.  180 
(1910).  Where  a  city  condemns  a 
water-works  plant  it  must  paj'  for  the 
franchise  as  well  as  the  other  property 
and  in  ascertaining  such  value  there 
will  be  considered  the  physical  prop- 
erty as  a  going  concern,  and  the  income 
on  reasonable  tolls,  and  the  market 
value  of  the  capital  stock,  and  the 
value  of  a  contract  with  the  city.  Re 
Monongahela  Water  Co.,  223  Pa.  St. 
323  (1909). 


^  Quoted  and  approved  in  Pacific 
Postal  Tel.  etc.  Co.  j;.  Oregon  &  Cal. 
R.  R.,  163  Fed.  Rep.  967  (1908); 
Re  Boston  R.  R.,  53  N.  Y.  574  (1873), 
holding  that  the  implication  does  not 
arise  if  the  powers  expressly  conferred 
can  be  exercised  without  appropriating 
such  land ;  Springfield  v.  Connecticut 
River  R.  R.,  58  Mass.  63  (1849); 
State  V.  Montclair  Ry.,  35  N.  J.  L. 
328  (1872);  Northern  R.  R.  v.  Con- 
cord, etc.  R.  R.,  27  N.  H.  183  (1853) ; 
Cleveland,  etc.  R.  R.  v.  Speer,  56  Pa. 
St.  325  (1867);  Little  Miami,  etc. 
R.  R.  V.  Dayton,  23  Ohio  St.  510 
(1872);  Re  Buffalo,  68  N.  Y.  167 
(1877),  where  the  city  attempted  to 
take  railroad  switching  grounds.  A 
railroad  cannot  condemn  land  already 
used  by  another  railroad  for  railroad, 
purposes,  unless  the  statute  expressly 
authorizes  it,  and  the  proceedings  in 
condemnation  are  not  vahd,  even  as 
to  land  not  so  used.  Atchison,  etc. 
Ry.  V.  Kansas  City,  etc.  Ry.,  67  Kan. 
569  (1903).  A  raihoad  cannot  con- 
demn a  right  of  way  longitudinally 
on  the  right  of  way  of  another  rail- 
road companj"  unless  the  statute 
clearly  and  explicitly  authorizes  it. 
South  Dakota,  etc.  Ry.  v.  Chicago,  etc. 
Ry.,  141  Fed.  Rep.  578  (1905).  A 
municipal  corporation  may  condemn 
a  railroad  right  of  way  for  the  pur- 
pose of  opening  a  street.  Re  Grand 
Rapids  V.  Grand  Rapids,  etc.  R.  R., 
66  Mich.  42  (1887).  One  mining 
company  cannot  take  under  em- 
inent domain  the  tunnel  of  another 
mining  company.  Amador,  etc.  Co.  v. 
Dewitt,  73  Cal.  482  (1887).  One  rail- 
road company  cannot  condemn  land 
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condemn  the  property  of  a  gas  company  in  the  absence  of  imperative 
necessity.^  A  right  of  way  of  a  street  railway  cannot  be  condemned 
by  another  street  railway.-  One  railroad  cannot  condemn  and  use  a 
parallel  track  of  another  for  eleven  miles,  under  a  statute  authorizing 
crossings.^  But  this  rule  that  one  corporation  cannot  by  eminent  do- 
main take  from  another  corporation  having  the  same  power  land  held 
by  the  latter  for  public  use,  does  not  prevent  the  former  acquiring  a 
right  of  way  in  such  land  where  the  right  of  way  may  be  used  by  both 
without  detriment  to  the  public  and  without  interfering  with  the  use  to 
which  the  land  is  already  devoted,  and  this  applies  to  land  held  by  a 
municipality  the  same  as  land  held  by  individuals.'' 

Subject  to  the  above  rules  the  right  of  eminent  domain  may  be  ex- 
ercised over  land  already  owned  by  corporations  which  have  acquired 
it  by  the  same  power. ^  Corporations  take  their  charters  and  exercise 
their  powers  subject  to  the  preeminent  right  of  the  state  in  this  re- 
spect.^   Under  the  reserved  power  to  amend  a  charter  congress  may 


occupied  by  the  main  line  and  side 
tracks  of  another  raihoad,  although 
the  land  was  purchased  by  the  latter. 
Re  Providence,  etc.  R.  R.,  17  R.  I. 
324  (1891).     Even  that  part  of  a  rail 


1  Scranton,  etc.  Co.  v.  Northern, 
etc.  Co.,  192  Pa.  St.  80  (1899). 

2  Suburban  R.  R.  v.  MetropoUtan, 
etc.  R.  R.,  193  111.  217  (1901),  the 
court  reviewing  the  eases  authorizing 


road  right  of  way  which  is  not  used     the    condemnation    of    such    property 


for  the  single-track  road  cannot  be 
taken  for  public  drains  or  ditches  un- 
less the  legislature  has  expressly  so 
provided.  Lake  Erie,  etc.  R.  R.  v. 
Seneca  County,  57  Fed.  Rep.  945 
(1893).  But  see  Baltimore,  etc.  Ry.  v. 
Board  of  Com'rs,  156  Ind.  260  (1901), 
overruUng     Baltimore,     etc.     Ry. 


as  was  not  used  for  quasi-public 
purposes.     Cf.  §  916,  infra. 

3  Illinois  Cent.  R.  R.  v.  Chicago,  etc. 
R.  R.,  122  111.  473  (1887).  Cf.  Mobile, 
etc.  R.  R.  V.  Alabama,  etc.  Ry.,  87  Ala. 
501  (1888). 

*  Matter  of  Rochester  Water  Com- 
missioners,    66    N.     Y.    413     (1876). 


North,   103   Ind.  486   (1885).     Where    Thus  a  city  may  acquire  by  condem- 


miUs  have  constructed  railroad  tracks 
alongside  their  mills  and  allow  a 
railroad  to  use  them,  and  then  sell 
them  to  another  railroad,  and  the 
latter  excludes  the  former  railroad, 
the  former  cannot  condemn  the  right 


nation  proceedings  a  right  to  lay  a 
sewer  under  railroad  tracks.  Matter 
of  City  of  Gloversville,  42  N.  Y.  Misc. 
Rep.  559  (1904).  See  also  Matter  of 
Rochester,  etc.  R:  R.,  110  N.  Y.  119 
(1888).     A    steam    raih-oad    company 


to  use  the  tracks  jointly,  unless  the  may  condemn  a  right  of  way  on  the 

statutes  ex-pressly  allow  it.     Minneap-  right  of  way  of  a  traction  company 

oUs  Western  Ry.   v.  MinneapoHs,  etc.  where  it  is  necessary  and  may  be  done 

Ry.,  61  Minn.  502  (1895).     The  ques-  without  material  injury  to  the  traction 

tion    of    whether    one    raihoad    may  company.     State  v.  Superior  Court  oi 

condemn    property    held    by   another  King  County,   59  Wash.   598    (1910). 

railroad     is    considered    in    the    case  *  Quoted   and   approved   in   Pacific 

Kansas,    etc.    Ry.    v.    Vicksburg,    etc.  Postal  Tel.  etc.  Co.  v.  Oregon  &  Cal 


R.  R.,  49  La.  Ann.  29  (1896).  One 
boom  company  cannot  condemn  lands 
owned  by  another  boom  company  and 
used  for  booming  purposes.  State  v. 
Superior  Court,  65  Wash.  129  (1911). 
See  also  §  934,  infra. 


R.  R.,  163  Fed.  Rep.  967  (1908). 

6  West  River  Bridge  Co.  v.  Dix,  6 
How.  507  (1848),  affirming  s.  c,  16 
Vt.  446  (1844),  holding  that  this  does 
not  conflict  with  the  clause  in  the 
United  States  constitution  which  for- 
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require  a  railroad  corporation  to  allow  other  railroads  to  use  a  bridge 
and  terminals  on  payment  of  reasonable  compensation,  if  such  use 


bids  state  legislatures  from  passing 
laws  impairing  the  obligations  of  con- 
tracts ;  Richmond,  etc.  R.  R.  v.  Louisa 
R.  R.,  13  How.  71  (1851) ;  New  York, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,  36 
Conn.  196  (1869);  Delaware  &  R. 
Canal  Co.  v.  Camden,  16  N.  J.  Eq.  321 
(1863);  Shorter  v.  Smith,  9  Ga.  529 
(1851);  Alabama,  etc.  R.  R.  v.  Ken- 
ney,  39  Ala.  (N.  S.)  307  (1864) ;  New- 
castle, etc.  R.  R.  V.  Peru,  etc.  R.  R.,  3 
Ind.  467  (1852),  holding  that  one  rail- 
road might  in  this  case  condemn  land 
owned  by  another ;  Red  River  Bridge 
Co.  V.  Clarksville,  1  Sneed  (Tenn.), 
176  (1853) ;  Illinois,  etc.  Canal  v.  Chi- 
cago, etc.  R.  R.,  14  111.  314  (1853); 
U.  S.  V.  Railroad  Bridge  Co.,  6  Mc- 
Lean, 517  (1855) ;  s.  c,  27  Fed.  Cas. 
686,  holding  that  a  state  may  make 
a  pubhc  road  through  lands  of  the 
United  States ;  Barber  r.  Andover,  8 
N.  H.  398  (1836),  where  a  turnpike 
was  taken  for  a  highway;  Newbury- 
port  Tump.  Co.  v.  Eastern  R.  R.,  40 
Mass.  326  (1839),  where  a  railroad 
was  authorized  to  raise  the  grade  of 
a  turnpike ;  Springfield  t-.  Connecticut 
River  R.  R.,  58  Mass.  63  (1849); 
Commonwealth  v.  Erie,  etc.  R.  R.,  27 
Pa.  St.  339  (1856);  Baltimore,  etc. 
Turnp.  Co.  v.  Union  R.  R.,  35  Md.  224 
(1871);  Chicago,  etc.  R.  R.  v.  Lake, 
71  111.  333  (1874) ;  MetropoHtan  City 
Ry.  V.  Chicago,  etc.  Ry.,  87  111.  317 
(1877) ;  Eastern  R.  R.  v.  Boston,  etc. 
R.  R.,  Ill  Mass.  125  (1872),  where  a 
statute  authorizing  a  railroad  to  take 
lands  of  another  was  held  la'w^'ul ; 
Boston,  etc.  R.  R.  v.  Lowell,  etc.  R.  R., 
124  Mass.  368  (1878);  New  York, 
etc.  R.  R.  1'.  Boston,  etc.  R.  R.,  36 
Conn.  196  (1869) ;  Peoria,  etc.  R.  R.  v. 
Peoria,  etc.  R.  R.,  66  111.  174  (1872), 
holding  that  a  leasehold  of  an  exist- 
ing railroad  may  be  appropriated  by 
another  railroad  duly  authorized.  A 
statute  authorizing  one  corporation 
having  the  power  of  eminent  domain 
to  acquire  property  of  another  corpo- 
ration possessing  the  same  power,  if 
such  property  is  not  necessary  to  the 
latter,     will     be     strictly     construed. 


Great  Falls,  etc.  Co.  v.  Great  Falls, 
etc.  R.  R.,  104  Va.  416  (1905).  The 
legislature  may  authorize  a  cemetery 
corporation  to  condemn  land  owned 
by  another  cemetery  corporation,  the 
former  being  practically  a  public  cor- 
poration. Starr,  etc.  Ass'n  v.  North, 
etc.  Ass'n,  77  Conn.  83  (1904).  An 
elevated  railroad  may  condemn  land 
used  by  a  street  railway  for  a  horse 
barn.  Chicago,  etc.  Rv.  v.  Metropoli- 
tan, etc.  R.  R.,  152  ill.  519  (1894). 
A  railroad  may  condemn  a  right  of 
way  alongside  of  and  owned  by  a 
union  depot  company  where  the  lat- 
ter's  use  of  the  same  is  not  materially 
interfered  ^^^th.  St.  Louis,  etc.  Ry.  v. 
Hannibal  Union  Depot  Co.,  125  Mo.  82 
(1894).  Land  leased  by  a  railroad  to 
a  manufacturing  corporation  may  be 
condemned.  St.  L<iuis,  etc.  R.  R.  v. 
Belleville,  etc.  Ry.,  158  111.  390  (1895). 
A  railroad  may  take  land  owned  by  a 
steamboat  companv.  Re  New  York, 
etc.  Ry.,  99  N.  Y.  12  (1885) ;  Re  New 
York,  etc.  R.  R.,  77  N.  Y.  248  (1879), 
where  water  fronts,  streets,  and  ave- 
nues were  taken  by  a  railroad  under 
a  special  statute.  But  a  railroad  can- 
not take  park  property  unless  ex- 
presslv  authorized  so  to  do.  Re  Bos- 
ton, etc.  R.  R.,  53  N.  Y.  574  (1873). 
One  railroad  cannot  enjoin  another 
railroad  from  using  land  purchased 
by  the  formt>r  at  a  crossing  of  streams 
for  a  road-bed,  unless  the  second  rail- 
road company  is  unable  to  respond  in 
damages  or  the  place  of  crossing  does 
not  admit  of  two  tracks.  Raleigh, 
etc.  Ry.  ('.  Glendon,  etc.  Co.,  112  N.  C. 
661  (1893).  Condemning  land  of  an- 
other railroad.  Colorado,  etc.  Ry.  v. 
Union,  etc.  Ry.,  41  Fed.  Rep.  293 
(1890).  A  market  owned  by  a  pri- 
vate corporation  may  be  condemned. 
Twelfth,  etc.  Co.  v.  Philadelphia,  etc. 
R.  R.,  142  Pa.  St.  580  (1891).  A 
street  railway  may  condemn  land 
owned  by  another  street  railway 
where  the  latter  does  not  need  such 
land  for  railway  purposes.  Orleans, 
etc.  Rv.  V.  Jefferson,  etc.  Ry.,  51  La. 
Ann.  1605  (1899). 
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does  not  interfere  with  the  business  of  the  first  corporation.^  Lands 
held  by  a  railroad  corporation,  but  not  used  for  or  necessary  to  a  pub- 
lic purpose,  may  be  taken  by  another  similar  corporation  for  railroad 
purposes  as  if  held  by  an  individual  owner.^  One  railroad  may  con- 
demn land  belonging  to  another  railroad  where  the  latter  is  not  nec- 
essarily using  the  same.^  A  railroad  may  condemn  land  owned  by  a 
bridge  corporation,  but  not  actually  in  use  or  necessary  for  the  pur- 
poses of  the  bridge  corporation.'*  A  water-power  and  irrigation  com- 
pany may  condemn  for  its  reservoir  land  on  which  there  is  a  railroad 
right  of  way,  such  right  of  way  never  having  been  used  by  the  rail- 
road, it  being  unnecessary  to  the  railroad.^ 

The  power  of  eminent  domain  cannot  be  contracted  away  by  a  legis- 
lature.    An  irrevocable  franchise  may  be  condemned  under  it.^ 

One  railroad  may  cross  another  railroad  or  highway  at  a  point  where 
there  is  no  station  or  special  use  made  of  the  land.  The  right  to  do 
so  arises  from  the  manifest  necessity,  and  the  power  need  not  be  specially 
conferred.^     The  general  powers  of  the  city  to  lay  out  streets  does  not 


1  Union  Pae.  R.  R.  v.  Mason  City,  way  is  broad  enough  for  two  tracks, 
etc.  R.  R.,  128  Fed.  Rep.  230  (1904).  Anniston,  etc.  R.  R.  v.  Jacksonville, 
Where,  in  a  charter  granted  by  con-  etc.  R.  R.,  82  Ala.  297  (1887). 
gress  to  a  railroad  corporation  for  a  '  Atchison,  etc.  Ry.  v.  Kansas  City, 
bridge,  the  right  is  retained  to  con-  etc.  Ry.,  67  Kan.  569  (1902).  One 
gress  to  alter,  amend,  or  repeal,  and  railroad  may  condemn  property 
thereafter  another  act  of  Congress  pro-  owned  by  another  railroad  if  such 
vides  that  such  bridge  shall  be  open  property  is  not  in  actual  use  or  neces- 
for  the  use  of  the  other  railroads  on  sary  to  the  present  needs  of  the  lat- 
a  reasonable  compensation,  and  there-  ter.  Atlanta,  etc.  R.  R.  v.  Atlanta, 
after  a  mortgage  given  by  the  corpo-  etc.  R.  R.,  124  Ga.  125  (1905). 
ration  is  foreclosed,  the  purchaser  *  Youghiogheny  Bridge  Co.  v.  Pitts- 
takes  the  bridge,  subject  to  the  obli-  burgh,  etc.  R.  R.,  201  Pa.  St.  457 
gation  to  allow  other  railroads  to  use  (1902). 


the  bridge,  even  though  the  mortgage 
was  executed  before  the  second  stat- 
ute was  enacted.  Union  Pacific  Co. 
V.  Mason  City  Co.,  199  U.  S.  160 
(1905). 

2  Matter  of  Application  of  Roches- 


^  Denver,  etc.  Co.  v.  Denver,  etc. 
R.  R.,  30  Colo.  204  (1902).  See  also 
§  934,  infra. 

^  See  §  905,  supra. 

^  Baltimore,  etc.  Turnp.  Co.  v.  Union 
R.  R.,  35  Md.  224  (1871);    Brooklyn, 


ter,  etc.  R.  R.,  110  N.  Y.  119  (1888),  etc.  R.  R.  v.  Brooklyn,  etc.  R.  R.,  33 

being   a   case   where   a   railroad    con-  Barb.    420     (1861),    involving    street 

demned  a  right  of  way  as  against  a  railways ;     New   York,   etc.    R.    R.   v. 

switch    of    another    railroad    running  Forty-second,  etc.  R.  R.,  50  Barb.  309 

to  a  brickyard.     As  to  the  pleadings  in  (1867) ;    Re  Central  R.  R.,  1  Thomp. 

an  action  by  one  corporation  to  con-  &  C.  419  (1873) ;   Starr  v.  Camden,  etc. 

demn  property  of  the  other,  see  Den-  R.  R.,  24  N.  J.  L.  592  (1854),  holding 

ver,   etc.   Co.   v.   Union,   etc.   Ry.,   34  that  a  railroad  cannot  cross  a  high- 

Fed.    Rep.   386    (1888).     In   order   to  way  without  compensating  the  owner 

run  through  a  narrow  pass,  one  rail-  of  the  soil ;   Morris,  etc.  R.  R.  v.  Cen- 

road  may  condemn  such  parts  of  an-  tral   R.   R.,   31   N.  J.   L.  205   (1865), 

other   railroad   right   of    way   as    the  holding   that   express   power   to   cross 

latter  is  not  using,  when  its  right  of  another      track     is     not     necessary; 
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enable  it  to  cross  railroad  tracks  where  the  depot  is  located.^  In  a 
city  street  opening  across  a  railroad  track  the  railroad  is  entitled  to  the 
value  of  the  land  taken  but  not  to  any  pay  for  the  expense  of  erecting 
a  new  structure  to  carry  its  right  of  way  over  the  street.^  WTiere  two 
street  railways  cross,  the  law  does  not  raise  a  presumption  that  one  has 
precedence  of  passage  over  the  other.^ 

If  due  authority  be  given,  a  railroad  may  be  constructed  on  a  street.^ 

In  New  York  a  railroad  acquires  an  exclusive  right  to  a  specified 

right  of  way  after  it  has  filed  its  maps  and  given  the  notice  required  by 

statute.^    Priority  in  occupation  must  give  way  to  priority  of  right 


Greenwich  v.  Easton,  etc.  R.  R.,  24 
N.  J.  Eq.  217  (1874),  holding  that 
power  to  change  the  grade  of  a  high- 
way cannot  be  exercised  merely  for 
the  convenience  of  a  railroad ;  a 
necessity  must  exist.  Under  a  state 
statute  a  railroad  may  cross  another 
railroad  which  is  chartered  by  the 
federal  government.  Union  Pac.  Ry. 
V.  Leavenworth,  etc.  Ry.  29  Fed.  Rep. 
728  (1887).  One  steam  railroad  has 
no  right  to  cross  another  steam  railroad 
without  condemnation  proceedings. 
Elkins,  etc.  Ry.  v.  Western,  etc.  R.  R., 
163  Fed.  Rep.  724  (1908) ;  aflf'd,  186 
Fed.  Rep.  1022.  An  agreement 
between  a  street  railway  and  a  steam 
railroad  whereby  the  former  crosses 
the  latter  on  the  street  and  agrees  to 
bear  the  expense  of  construction  and 
maintenance,  is  not  binding  on  a 
purchaser  of  the  street  railway  at 
foreclosure  sale.  Evans\ille,  etc.  Co. 
V.  Evansville  Ry.,  44  Ind.  App:  155 
(1909).  A  stockliolder  in  a  road  which 
is  in  a  receiver's  hands  may  enjoin  an- 
other road  from  crossing  it.  Howlett 
V.  New  York,  etc.  Ry.,  14  Abb.  N.  Cas. 
328  (1882).  One  railroad  may  con- 
demn the  right  of  way  to  cross  another 
railroad.  National  Docks,  etc.  Ry.  v. 
State,  53  N.  J.  L.  217  (1891).  A  pri- 
vate business  corporation  authorized 
to  build  a  private  railroad  may  be 
authorized  to  condemn  the  right  to 
cross  another  railroad.  Salem  R.  R. 
V.  Alderman  &  Sons  Co.,  78  S.  C.  1 
(1907).  As  to  street  railways  crossing 
steam  railroads,  see  §  915,  infra. 

1  Winona,  etc.  Ry.  v.  Watertown,  4 
S.  Dak.  323  (1893). 

^  Cincinnati,    etc.  Ry.   v.    Conners- 


viUe,  218  U.  S.  336  (1910).  The 
compensation  to  be  paid  by  a  city  to  a 
railroad  company  for  opening  a  new 
street  across  the  railroad  tracks  is 
based  on  the  actual  expense  caused  to 
the  railroad  company,  and  not  upon 
the  value  of  the  property  so  taken. 
Chicago,  etc.  R.  R.  v.  Chicago,  166 
U.  S.  226  (1897).  In  this  case  the 
verdict  and  judgment  was  one  dollar. 
See  also  §  934,  infra.  As  to  the 
measure  of  damages  where  a  new  road 
is  laid  out  across  a  railroad  track,  see 
Chicago,  etc.  Ry.  v.  Milwaukee,  97 
Wis.  418  (1897). 

'  Metropolitan  Street  Ry.  v.  Ken- 
nedy, 82  Fed.  Rep.  158  (1897). 

*  St>e  §  913,  infra. 

'  Rochester,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  110  N.  Y.  128  (1888).  Cf. 
Third  Ave.  R.  R.  v.  New  York  El. 
R.  R.,  Superior  Ct.,  N.  Y.  Daily  Reg., 
July  14,  1887.  See  Lewis  on  Eminent 
Domain,  §  306;  also  Morris,  etc.  R.  R. 
V.  Blair,  9  N.  J.  Eq.  635  (1866),  hold- 
ing that  if  neither  of  the  charters 
of  two  railroads  prescribes  rules  for 
the  determination  of  the  right  of 
way,  the  road  which  first  actually  sur- 
veys its  line  is  entitled  to  the  prior 
right.  See  also  Troy,  etc.  R.  R.  v. 
Boston,  etc.  R.  R.,  86  N.  Y.  107  (1881). 
See  Pierce,  Railroads,  p.  155,  for 
many  cases  on  conflict  and  interfer- 
ence of  prior  and  subsequent  grants, 
etc.  Prior  in  location  and  survey 
held  prior  in  right  to  another  th^,t 
actually  built.  Railway  Co.  v.  Ailing, 
99  U.  S.  463  (1878).  A  railroad  which 
has  located  but  not  acquired  its  route 
cannot  enjoin  another  company  from 
locating  on  and  acquiring  that  route. 
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as  between  two  railroads  claiming  the  same  location,  and  that  com- 
pany is  prior  in  right  which  first  definitely  adopts  the  route  by  corpo- 
rate action  and  files  a  map  of  the  same.^  A  mere  incorporation  of  a 
railroad  company  and  the  filing  of  a  map  and  profile  does  not  constitute 
a  contract  with  the  state  for  the  exclusive  use  by  the  railroad  of  the 
route  laid  down  in  the  map.  The  state  may  subsequently  authorize 
another  railroad  to  use  such  route.^  Where  no  specific  route  is  specified 
in  a  grant  of  a  right  of  way  to  a  railroad  company,  but  the  latter  oc- 
cupies a  particular  route  with  the  acquiescence  or  consent  of  the  grantor, 
this  identifies  and  locates  the  route  itself.^  Contracts  between  land- 
owners and  promoters  of  a  railroad  for  a  right  of  way  do  not  prevent 
condemnation  by  another  railroad  company."* 

The  right  of  a  railroad  to  property  taken  by  it  by  virtue  of  emi- 
nent domain  is  an  interest  in  the  land,  but  the  fee  remains  in  the  person 
from  whom  the  right  of  way  is  taken. ^  The  statute  may  authorize 
a  railroad  to  condemn  the  fee  and  not  merely  a  right  of  way.^  A  "  right 
of  way  "  of  a  railroad  or  other  quasi-public  corporation  may  mean  the 
fee  and  not  merely  the  right  of  passage. '^ 

It  has  been  held  in  some  cases  that  the  ow^ler  of  a  fee  subject  to  the 

New  York,  etc.  R.  R.  v.  New  York,  etc.    authorizes    it.     Hudson,    etc.    Co.    v. 

Wendel,  193  N.  Y.  166  (1908) ;  Aldrich 
V.  Drury,  8  R.  I.  554  (1867),  holding, 
however,  that  a  railroad  may  grade 
and  use  the  earth  for  fiUing,  etc.,  in 
other  places,  but  cannot  sell  the  earth 
to  other  parties.  Chapin  v.  SulUvan 
R.  R.,  39  N.  H.  564  (1859),  to  same 
effect.  A  deed  to  a  railroad  of  a 
right  of  way  may  be  so  drawn  as  to 
eonvev  a  fee.  Ballard  v.  Louisville, 
etc.  R.  R.,  5  S.  W.  Rep.  484  (Ky. 
1887).  The  fee  and  the  right  to  the 
trees,  etc.,  upon  it  and  to  the  miner- 
als, etc.,  below  it  remain  in  the  owner 
subject  to  such  easement.  Blake  v. 
Rich,  34  N.  H.  282  (18.56) ;  Henry  v. 
Dubuque,  etc.  R.  R.,  2  Iowa,  288 
(1855).  A  railroad  may  purchase  the 
fee  of  land.  New  York,  etc.  Ry.  v. 
ISIotil,  81  Conn.  466  (1908).  Where 
a  property  owner  sells  a  right  of  way 
for  a  raih'oad  to  its  agent  personally, 
and  to  others  whom  he  might  author- 
ize, the  agent  is  personally  liable. 
Polk  V.  Haworth,  95  N.  E.  Rep.  332 
(Ind.  1911). 

^  Currie  v.  New  York,  etc.  Co.,  66 
N.  J.  Eq.  313  (1904). 

^  New  Mexico  v.  United  States,  etc. 
Co.,  172  U.  S.  171  (1898). 


R.  R.,  11  Abb.  N.  Cas.  386  (1882). 
After  one  railroad  company  has  lo- 
cated and  staked  off  its  route,  it  has  a 
reasonable  time  within  which  to  con- 
demn the  same,  and  during  that  time 
another  railroad  company  cannot  ac- 
quire the  same  route.  Kanawha,  etc. 
R.  R.  V.  Glen,  etc.  R.  R.,  45  W.  Va. 
119  (1898).     See  also  §  913,  infra. 

1  Utah,  etc.  R.  R.  v.  Utah,  etc.  Ry., 
110  Fed.  Rep.  879  (1901).  As  between 
two  railroad  companies  priority  of  lo- 
cation in  point  of  time  is  superiority 
of  right,  but  a  mere  survey  not 
adopted  by  the  board  of  directors  is 
insufficient.  Chesapeake  &  O.  Ry.  Co. 
V.  Deepwater  Ry.  Co.,  57  W.  Va.  641 
(1905).  Priority  of  location  governs. 
Southern,  etc.  Co.  v.  IndianapoUs,  etc. 
Co.,  168  Ind.  360  (1907). 

2  Underground  R.  R.  v.  City  of  New 
York,  193  U.  S.  416  (1904). 

3  Gaston  v.  Gainesville,  etc.  Rv.,  120 
Ga.  516  (1904). 

^  Toledo,  etc.  Co.,  v.  Indiana,  etc. 
Ry.,  171  Ind.  213  (1908). 

*  Boyce  v.  Missouri,  etc.  R.  R.,  168 
Mo.  583  (1902).  In  a  condemnation 
by  a  private  corporation  the  fee  is  not 
taken    unless     the    statute    expressly 
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railroad  easement  has  some  right  to  use  the  land  taken  not  inconsistent 
with  the  easement,  but  the  weight  of  authority  holds  that  the  use  of  the 
railroad  company  while  the  easement  exists  is  exclusive  of  the  owner 
of  the  fee.^ 

This  right  of  way  is  property  and  it  belongs  to  the  company,  even 
though  it  has  been  abandoned  for  a  long  period  of  years.^    A  delay  of 


1  Roby  V.  New  York  C.  etc.  R.  R., 
142  N.  Y.  176,  180  (1894).  But  see 
Jackson  v.  Hathaway,  15  Johns,  447 
(1818) ;  Blake  v.  Rich,  34  N.  H.  282 
(1856);  Adams  v.  Rivers,  11  Barb. 
390  (1851).  And  see  Jackson  i'.  Rut- 
land, etc.  R.  R.,  25  Vt.  150  (1853); 
Dean  v.  Sullivan  R.  R.,  22  N.  H.  316, 
321  (1851) ;  Quinby  v.  Vermont  Cen- 
tral, etc.  23  Vt.  387  (1851);  Weston 
V.  Foster,  48  Mass.  297  (1843) ;  Giesy 
V.  Cincinnati,  etc.  R.  R.,  4  Ohio  St. 
308  (1854);  Henry  v.  Dubuque,  etc. 
R.  R.,  2  Iowa,  288  (1855) ;  New  Mex- 
ico V.  U.  S.  Trust  Co.,  172  U.  S.  171 
(1898);  Smith  v.  Hall,  103  Iowa,  95 
(1897) ;  Hazen  v.  Boston  &  Me.  R.  R., 
68  Mass.  574  (1854) ;  Wood  t-.  Truckee 
Turnpike  Co.,  24  Cal.  474  (1864).  An 
electric  light  company  has  no  right  to 
erect  its  line  on  a  railroad  right  of 
way  without  the  consent  of  the  rail- 
road, even  though  it  has  obtained  the 
consent  thereto  of  the  owners  of  the 
fee,  such  consent  not  being  a  deed  of 
any  right  in  the  land,  but  a  mere 
license.  The  railroad  is  entitled  to 
cut  down  the  poles  and  cannot  be  en- 
joined on  the  ground  of  irreparable 
injury,  inasmuch  as  the  line  had  not 
yet  been  put  into  use.  Consolidated, 
etc.  Co.  V.  Northern,  etc.  Ry.,  107 
Md.  671  (1908). 

^  The  Union  Pacific  right  of  way  in 
Colorado  is  400  feet  wide  even  though 
the  full  width  has  not  been  occupied 
and  used.  The  construction  of  the 
railroad  itself  was  a  selection  of  the 
exact  location  of  such  right  of  wav. 
Stuart  V.  Union  Pacific  R.  R.  Co.,  227 
U.  S.  342  (1912).  Non-user  of  the 
whole  right  of  way  is  no  abandonment 
of  it.  Pennsylvania  R.  R.  v.  Free- 
port,  138  Pa.  St.  91  (1890).  Abandon- 
ment of  any  part  of  a  right  of  way  is 
not  presumed  from  the  facts  that  the 
railroad  uses  only  a  part.  Hummel  v. 
Cumberland  Valley  R.  R.,  175  Pa.  St. 


537  (1896).  Mere  non-user  of  a  rail- 
road right  of  way  does  not  constitute 
abandonment.  Townsend  v.  Michigan, 
etc.  R.  R.,  101  Fed.  Rep.  757  (1900). 
Non-user  by  a  railroad  of  a  right  of 
way  for  five  years  is  not  an  abandon- 
ment. Searritt  v.  Kansas  City,  etc^ 
Ry.,  148  Mo.  676  (1899).  Even  non- 
user  by  a  railroad  of  its  right  of  way  for 
twenty  years  does  not  raise  a  pre- 
sumption of  abandonment  unless  the 
facts  indicate  it  has  no  intention  of 
using  such  right  of  way.  Lorick  & 
La%\Tance  i'.  Southern  Ry.,  68  S.  C.  71 
(1910).  A  railroad  right  of  way  may 
be  abandoned  the  same  as  any  other 
easement  and  this  may  be  showTi  by 
long  non-user  indicating  an  intent  to 
abandon.  Gurdon,  etc.  R.  R.  v. 
Vaught,  97  Ark.  234  (1911).  If  a 
railway  abandons  its  right  of  way  and 
leaves  its  rails  thereon,  the  rails  be- 
come the  property  of  the  abutting 
property  owner.  Missouri,  etc.  Ry. 
V.  Bradbury,  106  Mo.  App.  450  (1904). 
Proof  of  the  abandonment  or  non-user 
must  be  decisive  and  unequivocal  and 
the  question  is  a  mixed  one  of  law  and 
fact.  Gaston  v.  Gainesville,  etc.  Ry., 
120  Ga.  516  (1904).  A  purchaser  of 
a  street  railway  from  a  receiver 
may  abandon  operation  and  take  up 
the  rails.  French  v.  Jones,  191  Mass. 
522  (1906).  The  question  of  abandon- 
ment of  the  right  of  way  may  be  for 
the  jurv.  Tennessee,  etc.  R.  R.  v. 
Taylor, 'l 02  Ala.  224  (1894),  where  the 
original  location  was  on  government 
land  afterwards  taken  up  by  a  settler. 
The  abandonment  of  the  right  of  way 
by  a  railroad  is  no  ground  for  an  action 
of  trespass  by  the  former  owner  to  re- 
cover it.  Logan  v.  Vernon,  etc.  R.  R. 
90  Ind.  552  (1883).  A  railroad  right 
of  way  does  not  lapse  merely  because  it 
is  not  used  for  thirteen  years.  Barlow 
I'.  Chicago,  etc.  R.  R.,  29  Iowa,  276 
(1870).     The  state  may  convey  to  an- 
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five  years  after  a  survey-  is  made  does  not  constitute  an  abandonment 
of  a  proposed  right  of  way.^  An  unused  right  of  way  does  not  revert 
to  the  original  owner.-  But  where,  for  twenty  years,  a  railroad  has 
abandoned  a  part  of  its  right  of  way  and  the  same  has  been  held  in 
adverse  possession  by  a  private  individual,  the  right  of  the  railroad 
may  be  lost.^     It  may  be  a  question  for  the  jury  as  to  whether  a  rail- 


other  railroad  an  abandoned  right  of 
way.  Long  abandonment  does  not 
destroy  the  right  of  way.  Noll  v.  Du- 
buque, etc.  R.  R.,  32  Iowa,  66  (1871) ; 
Henderson  v.  Central,  etc.  Ry.,  21 
Fed.  Rep.  358  (1884).  See  also  Chi- 
cago, etc.  R.  R.  V.  Moulton,  etc.  R.  R., 
57  Iowa,  249  (1881),  holding  that 
where  a  railroad  company  built  and 
conducted  its  lines  over  a  portion  of 
the  route  set  forth  in  its  charter,  but 
failed  for  a  period  of  five  years  to 
build  its  road  over  another  portion, 
or  to  evince  an  intention  of  building 
the  same,  that,  as  to  the  part  not 
taken  and  used  for  the  purposes  of 
the  company,  there  had  been  an  aban- 
donment, and  another  company  was 
allowed  to  condemn  and  take  the 
same  for  railroad  purposes.  Under 
the  Iowa  statutes  an  abandonment  of 
a  right  of  way  for  eight  years  revests 
the  same  in  the  owner  of  the  fee. 
Smith  V.  HaU,  103  Iowa,  95  (1897). 
A  railroad,  by  long  abandonment  of  a 
right  of  way,  may  lose  it.  Beattie 
V.  Carolina  Cent.  R.  R.,  108  N.  C.  425 
(1891).  An  abandonment  for  ten 
years  of  a  right  of  way,  and  an 
adverse  possession  for  that  length  of 
time,  is  fatal  to  the  company's  claim. 
Brown  v.  Chicago,  etc.  Ry.,  101  Mo. 
484  (1890).  A  railroad  may  be  con- 
fined to  a  single  right  of  way.  Joy 
V.  St.  Louis,  138  U.  S.  1  (1891).  As 
to  the  right  of  one  railroad  to  obtain 
the  right  to  use  the  tracks  of  another 
company,  see  Lake  Shore,  etc.  Ry.  v. 
Cincinnati,  etc.  Ry.,  116  Ind.  578 
(1888).  In  Chicago,  etc.  Ry.  v.  Loe- 
wenthal,  93  111.  433  (1879),  a  mort- 
gage given  by  a  railroad  company 
which  had  done  a  little  grading  and 
then  abandoned  the  enterprise  was 
not  allowed  a  lien  upon  the  road  as 
completed  by  a  later  railroad  com- 
pany that  used  the  same  right  of 
way.     Where  one  road  has  possession 


of  a  right  of  way,  equity  will  enjoin 
another  road  from  interfering  until 
the  right  has  been  judicially  passed 
upon.  Montana  Cent.  R.  R.  v.  Helena, 
etc.  R.  R.,  6  Mont.  416  (1887).  Where 
two  parties  are  litigating  by  a  bill  to 
quiet  title  to  obtain  title  and  posses- 
sion of  an  unused  railroad  track,  both 
parties  being  out  of  possession,  the 
court  will  not  appoint  a  receiver.  St. 
Louis,  etc.  R.  R.  v.  Dewees,  23  Fed. 
Rep.  519  (1885).  Although  a  railroad 
company  takes  up  its  tracks  and 
abandons  its  right  of  way  for  ten 
years,  using  a  line  which  it  leases, 
yet,  at  the  end  of  that  time,  it  may  re- 
sume possession,  although  the  ad- 
jacent owners  have  fenced  it  in.  Dur- 
fee  V.  Peoria,  etc.  Ry.,  140  111.  435 
(1892).  On  this  subject  of  abandon- 
ment, see  also  §  913,  infra. 

1  Pittsburgh,  etc.  Ry.  v.  Pittsburgh, 
etc.    R.   R.,    159  Pa.   St.   331    (1893). 

=  McConihay  v.  Wright,  121  U.  S. 
201  (1887). 

3  Illinois,  etc.  R.  R.  v.  Moore,  43 
N.  E.  Rep.  364  (111.  1895) ;  West,  etc. 
Ry.  V.  Philadelphia,  etc.  Co.,  186  Pa. 
St.  459  (1898).  Non-user  is  not  an 
abandonment  of  a  right  of  way ;  yet, 
if  there  is  a  clear  intent  to  abandon, 
and  improvements  by  the  owner  of 
the  fee  are  allowed,  the  right  is  lost. 
Roanoke  Inv.  Co.  v.  Kansas,  etc.  Ry., 
108  Mo.  50  (1891).  Where  a  street 
railway  has  taken  up  its  tracks,  as 
allowed  by  charter,  it  cannot  twenty- 
eight  years  afterwards  claim  the  right 
to  relay  them,  it  having  raised  no 
objection  to  another  company  occupy- 
ing the  street.  West,  etc.  Ry.  v.  Phil- 
adelphia, etc.  Co.,  186  Pa.  St.  459 
(1898).  Even  though  a  railroad  al- 
lows an  abutting  property  owner  to 
use  land  which  the  railroad  is  not 
using,  nevertheless  he  does  not  ac- 
quire title  by  adverse  possession  until 
he  has  notified  the  company  that  his 
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road  intended  to  abandon  and  actually  did  abandon  a  right  of  way, 
thereby  justifying  the  owner  of  the  fee  in  taking  possession.^  Where 
a  grant  of  a  right  of  way  to  a  railroad  contains  a  provision  that  it  shall 
revert  if  the  company  does  not  build  within  five  years,  the  grant  is 
self-executing  and  the  right  ceases  ipso  facto  if  the  road  is  not  so  built.^ 
Even  though  a  railroad  allows  the  outer  portion  of  its  right  of  way  to 
be  used  by  abutting  property  owners  for  farm  purposes  for  fifteen  years, 
yet  this  does  not  constitute  adverse  possession,  and  the  railroad  may 
reclaim  the  same  at  any  time.^ 

When  land  is  taken  by  a  corporation  for  a  specific  purpose,  its  use 
by  the  corporation  is  limited  to  that  particular  purpose.^  But  land 
purchased  by  a  turnpike  company  may  be  sold  by  it,  although  the  rule 
is  different  as  to  land  condenmed,^  excepting,  of  course,  an  authorized 
sale  to  another  company  to  use  for  the  same  purpose,  as  always  happens 
where  a  railroad  is  sold  to  another  company  by  statutory  authority. 
Where  a  railroad  leases  surplus  land,  taken  under  power  of  eminent 
domain,  to  a  party  to  use  as  a  coal  yard,  this  is  not  an  abandonment  of 
the  easement.®  A  canal  right  of  way  owned  by  a  state  may  be  leased 
by  the  state  for  railroad  purposes,^  but  additional  compensation  must 
be  paid  to  the  owners  of  the  fee.* 

The  expiration  of  the  charter  of  the  company  does  not  put  an  end 
to  its  right  to  the  right  of  way.^ 

user    was    adverse.     Graham    v.     St.  Sandy,  etc.  R.  R.,  63  W.  Va.  18  (1907). 

Louis,  etc.   Ry.,  69  Ark.  562   (1901).  *  Miller  v.  Flemingsburg,  etc.  Co., 

1  Chicago,  etc.  R.  R.  v.  Clapp,  201  109  Ky.  475  (1900).  Where  the 
111.  418  (1903).  entire  interest  in  land  is  condemned 

2  McDowell  V.  Blue  Ridge,  etc.  Ry.,  for  water-works  by  a  city,  the  prop- 
144  N.  C.  721  (1907).  erty  does  not  revert,  even  though  not 

3  McLucas  V.  St.  Joseph,  etc.  R.  R.,  used  for  water-works.  Wood  v.  City 
67  Neb.  603  (1903).  of  Mobile,  107  Fed.  Rep.  846  (1901). 

•*  Strong  V.  Brooklyn,  68  N.   Y.   1,  "  «  Roby  «;.  New  York  Cent.  R.  R.,  142 

(1876).     Locks  &   Canals  v.   Nashua,  N.   Y.    176   (1894).     The  lower  court 

etc.  R.  R.,  104  Mass.  1  (1870),  where  held  that  where  a  railroad  has  merely 

land  taken  by  a  railroad  for  the  pur-  a  right  of  way  over  land,  and  leases 

posesof  its  business  was  rented  to  manu-  the  property  for  purposes  of  private 

facturers.     It  was  held  that  the  owmer  business,   the   owner   of   the  fee   may 

of  the  fee  might  maintain  a  writ  of  reclaim  the  land.     Roby  v.  Yates,  70 

entry    to   establish   his   right   and   re-  Hun,  35  (1893). 

cover     damages;      Imlay     v.     Union  ^  Vought  t;.  Columbus,  etc.  R.  R.,  58 

Branch  R.  R.,  26  Conn!  255   (1857),  Ohio  St.  123  (1898). 

holding  that  land  taken  for  a  high-  »  American  Tel.  &  Tel.  Co.  v.  Pearce, 

way  was  not  convertible  into  a  com-  71  Md.  535  (1889) ;    Phillips  v.  Postal 

mon.     See    Binney's    Case,    2    Bland  Tel.  etc.  Co.,  130   N.  C.  513   (1902); 

(Md.),  99,   142   (1829),  and  p.  3582,  Wadsworth    Land    Co.    v.    Piedmont 

supra.     A    property    owner   who    has  Traction  Co.,  78  S.  E.  Rep.  299  (N.  C. 

granted  a  right  of  way  for  a  railroad  1913)  ;  Strong   v.  BrookljTi,  68  N.  Y. 

to  transport  minerals  may  enjoin  the  1  (1876). 

railroad  from  using  the  right   of  way  '  Although  a  railroad   takes  but   a 

as  a  common  carrier.     Jackson  v.  Big  right  of  way,  yet  this  does  not  revert 
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The  legislature  has  power  to  grant  a  monopoly  to  a  railroad  and 
thus  bind  the  state  not  to  charter  another  parallel  railroad.^  But 
such  monopolies  are  never  created  by  implication,  and  are  construed 
away  whenever  possible.-  An  exclusive  right  given  by  a  private  prop- 
erty owTier  to  a  gas  company  to  construct  lines  across  his  premises, 
being  void,  neither  it  nor  the  grantee  is  entitled  to  damages  therefor 
in  condemnation  proceedings  by  another  company  to  cross  such  land.^ 

The  old  theory  that  a  railroad  is  similar  to  a  turnpike,  in  that  any 
person  may  run  his  cars  over  it,  has  long  since  been  abandoned.^ 


to  the  owner  of  the  fee  upon  the 
termination  of  the  railroad  charter. 
The  right  of  user  for  a  railroad  is 
held  to  be  perpetual.  Miner  v.  New 
York,  etc.  R.  R.,  12.3  N.  Y.  242  (1890). 
Even  if  it  should  be  conceded  that 
on  failure  of  a  railroad  company  to 
construct  ten  miles  of  road  within 
two  years  of  its  incorporation,  whereby 
it  forfeits  its  charter,  aU  rights  in  the 
road-bed  are  forfeited,  a  new  company 
cannot,  by  simply  taking  out  a  charter 
calling  for  the  same  termini  as  the  old 
company,  acquire  title  to  such  property. 
Sulphur  Springs,  etc.  Rv.  v.  St.  Louis, 
etc.  Ry.,  2  Tex.  Civ.  App.  650  (1893). 
A  grant  of  street  rights  by  the  legisla- 
ture to  a  railroad  corporation  does  not 
cease  upon  the  expiration  of  its  charter 
where  under  another  statute  it  has 
consolidated  with  another  company 
and  the  duration  extended.  New  York 
Central,  etc.  R.  R.  v.  City  of  New  York, 
202  N.  Y.  212  (1911).  See  also 
People  V.  O'Brien,  111  N.  Y.  1  (1888), 
and  §  641,  supra. 

1  An  exclusive  right  to  have  a  rail- 
road between  two  points  granted  by 
the  legislature  is  a  protected  contract, 
and  competitors  will  be  enjoined.  Bos- 
ton, etc.  R.  R.  V.  Salem,  etc.  R.  R.,  68 
Mass.  1  (1854).  The  legislature  can- 
not authorize  a  railroad  to  use  for  the 
distance  of  five  miles  the  tracks  of  a 
railroad  whose  charter  gave  it  exclu- 
sive right  to  the  use  of  the  track,  and 
there  was  no  reserved  right  of  amend- 
ment. Pennsylvania  R.  R.  v.  Balti- 
more, etc.  R.  R.,  60  Md.  263  (1883). 
The  United  States  court  has  jurisdic- 
tion of  a  suit  by  the  trustee  of  bond- 
holders of  a  water-works  company  to 
enjoin  the  city  from  constructing  its 
own   water-works   in   violation   of   an 


exclusive  right  granted  to  the  com- 
pany. Mercantile  Trust  Co.  v.  Colum- 
bus, 203  U.  S.  311   (1906). 

2  An  exclusive  right  to  a  railroad 
to  transport  passengers  between  two 
places  is  not  \'iolated  bj'  another  rail- 
road which  may  be  used  for  merchan- 
dise alone.  Richmond,  etc.  R.  R.  v. 
Louisa  R.  R.,  13  How.  71  (1851). 
Even  though  a  railroad  charter  gives 
a  monopoly  as  regards  a  parallel  line, 
this  does  not  prevent  a  parallel  line  for 
a  short  distance  for  local  purposes. 
Wheelwright  v.  Commonwealth,  103 
Va.  512  (1905).  In  Connecting  Ry. 
V.  Union  Ry.,  108  111.  265  (1884), 
the  court  said:  "The  mere  grant  of 
the  right  to  build  a  railroad  between 
given  termini  creates  no  implied  ob- 
ligation by  the  state  to  not  thereafter 
grant  the  right  to  other  companies  to 
build  other  railroads  parallel  with  it 
between  the  same  termini ;  nor  that 
other  railroads  with  their  tracks 
and  switches  shall  not  thereafter  be 
granted  the  right  to  cross  the  state  in 
a  different  direction,  and  thus  pass 
over  its  tracks  and  switches."  See 
also  §§  913,  922,  927,  931,  infra. 

^Calor,  etc.  Co.  v.  Franzell,  128 
Ky.  715  (1908).     See  also  §  934,  infra. 

■•  Some  of  the  earliest  Enghsh  rail- 
way acts  gave  free  liberty  to  all  per- 
sons to  use  the  railways  with  properly 
constructed  carriages  upon  payment 
of  certain  tolls  and  subject  to  the  com- 
pany's regulations.  Queen  v.  Lon- 
don, etc.  Ry.,  1  Q.  B.  558,  591  (1842) ; 
Queen  v.  Grand  Junction  Ry.,  4  Q.  B. 
18,  37  (1844).  The  idea  that  rail- 
ways are  public  highways  in  that 
sense  has  thoroughly  disappeared  in 
the  development  of  our  modem  sys- 
tem.    They  are  public  highways,  and 
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§  907.  A  railroad  may  contract  to  carry  passengers  or  freight  be- 
yond its  own  line}  —  WTiere  a  contract  to  deliver  at  the  point  of 
destination  is  entered  into,  the  contracting  raihoad  becomes  responsi- 
ble for  the  loss  or  damages  of  freight  and  injuries  to  passengers  occurring 
upon  other  lines  to  the  same  extent  as  if  the  loss,  damage,  or  injury 
happened  upon  its  own  line.^ 


■wHle  they  must  serve  the  public  on 
the  pain  of  forfeiting  domain  and 
franchise,  yet  they  are  not  open  to  all 
suitable  vehicles.  See  Beekman  v. 
Saratoga,  etc.  R.  R.,  3  Paige,  45,  74 
(1831);  Camblos  v.  Philadelphia,  etc. 
R.  R.,  4  Brewst.  (Pa.)  563,  597 
(1873).  The  old  theory  has  an  advo- 
cate in  Hudson,  Railways  and  the  Re- 
public, ch.  X.  In  Lake  Superior,  etc. 
R.  R.  V.  United  States,  93  U.  S.  442 
(1876),  Mr.  Justice  Bradley  adverts 
to  and  comments  on  the  fact  that  in 
England  and  in  this  country  rail- 
roads, when  first  constructed,  were 
by  the  legislatures  and  the  people  re- 
garded and  treated  as  pubhe  high- 
ways for  the  use  of  all  who  had  occa- 
sion to  run  their  vehicles  thereon. 
For  a  description  of  some  of  the  early 
charters  in  New  England,  whereby 
any  person  was  given  the  right  to  run 
cars  upon  the  tracks,  see  Opinion  of 
the  Justices,  66  N.  H.  629  (1891). 

1  Wheeler «'.  San  Francisco,  etc.  R.  R., 
31  Cal.  46  (1866);  Perkins  v.  Port- 
land, etc.  R.  R.,  47  Me.  573  (1859); 
Railway  Co.  v.  McCarthy,  96  U.  S.  258 
(1877);  Atchison,  etc.  R.  R.  v.  Den- 
ver, etc.  R.  R.,  110  U.  S.  667  (1883); 
Hill  Mfg.  Co.  V.  Boston,  etc.  R.  R., 
104  Mass.  122  (1870) ;  Noves  v.  Rut- 
land, etc.  R.  R.,  27  Vt.  110  (1854); 
Kessler  v.  New  York,  etc.  R.  R.,  7 
Lans.  63  (1872),  holding  that  selling 
a  ticket  with  coupons  attached  for 
other  roads  is  a  contract  for  transpor- 
tation upon  such  roads.  A  contract  to 
carry  beyond  the  line  of  a  railroad 
may  be  inferred  from  circumstances 
and  need  not  be  express.  Wilby  v. 
West  Cornwall  Ry.,  2  H.  &  N.  703 
(1858) ;  Candee  v.  Pennsylvania  R.  R., 
21  Wis.  582  (1867);  Baltimore,  etc. 
Steamboat  Co.  v.  Brown,  54  Pa. 
St.  77  (1867) ;  Converse  v.  Norwich, 
etc.  Transp.  Co.,  33  Conn.  166  (1865) ; 
Perkins  v.  Portland,  etc.  R.  R.,  47  Me. 


573  (1859),  holding  that  it  may  be  so 
bound  without  any  special  arrange- 
ment, if  by  its  agents  it  holds  itself 
out  to  be  a  common  carrier  to  a  place 
beyond  the  limits  of  its  own  road. 
Nashua  Lock  Co.  v.  Worcester,  etc. 
R.  R.,  48  N.  H.  339  (1869). 

2  Noyes  i-.  Rutland,  etc.  R.  R..  27  Vt. 
110  (1834) ;  Morse  v.  Brainerd,  41  Vt. 
550  (1869) ;  Railway  Co.  v.  Pratt,  89 
U.  S.  123  (1874);  Grover  &  Baker 
S.  M.  Co.  I'.  Missouri  Pac.  Ry.,  70 
Mo.  672  (1869) ;  Nashua  Lock  Co.  v. 
Worcester,  etc.  R.  R.,  48  N.  H.  339 
(1869) ;  Candee  v.  Pennsylvania  R.  R., 
21  Wis.  582  (1867) ;  Converse  v.  Nor- 
wich, etc.  Transp.  Co.,  33  Conn.  166 
(1865) ;  Baltimore,  etc.  Steamboat  Co. 
?'.  Brown,  54  Pa.  St.  77  (1867);  Stewart 
V.  Erie,  etc.  Transp.  Co.,  17  Minn.  372 
(1871);  Railway  Co.  v.  McCarthy,  96 
U.  S.  258  (1877);  Hill  Mfg.  Co.  v. 
Boston,  etc.  R.  R.,  104  Mass.  122 
(1870);  Raihoad  Co.  v.  Manufactur- 
ing Co.,  16  Wall.  324  (1872) ;  Bissell 
V.  Michigan,  etc.  R.  R.,  22  N.  Y.  258 
(1860),  holding  that,  where  two  roads 
chartered  by  different  states  united  in 
the  business  of  transporting  passen- 
gers over  a  third  line  in  another  state, 
they  were  jointly  liable  for  injuries 
caused  bv  the  latter;  Burtis  v.  Buf- 
falo, etc.'R.  R.,  24  N.  Y.  269  (1862), 
holding  that  under  the  New  York 
statute  a  railroad  is  liable  for  the 
delivery  of  freight  upon  a  connecting 
line  in  another  state ;  Buffit  v.  Troy, 
etc.  R.  R.,  40  N.  Y.  168  (1869),  hold- 
ing that,  where  a  raihoad  hired  a 
man  to  run  stages  from  a  village  to 
its  station,  and  to  sell  tickets  from 
the  village  to  points  on  its  line,  it 
was  liable  for  injuries  received  by  a 
passenger  on  the  stage.  Whether  the 
transaction  was  ultra  vires  or  not, 
the  road  was  liable  for  its  negligence 
in  executing  its  contract.  Upon  the 
last  point,  see  Hood  v.  New  York,  etc. 
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The  liability  of  a  road,  contracting  to  deliver  beyond  its  o\\ti  line, 
for  losses,  damages,  and  injuries  happening  upon  lines  other  than  its 

R.  R.,  22  Conn.  1,  502  (1853),  hold-    the  first  line  wall  not  give  a  cause  of 

action  against  the  line  which  receives 
the  goods  after  the  injury  occurs. 
Darling  v.  Boston,  etc.  R.  R.,  93  Alass. 
295  (1865);  Gass  v.  New  York,  etc. 
R.  R.,  9  Mass.  220  (1868).  Unless  a 
railroad  by  express  contract  limits  its 
liability,  it  is  Liable  for  loss  of  freight 
over  a  connecting  line  to  which  it  de- 
livers it.  Alabama,  etc.  R.  R.  v. 
Mount  Vernon  Co.,  84  Ala.  173  (1888). 
A  railroad  is  liable  for  the  delay  of  a 
connecting  line  in  delivering  goods 
sent  over  both  lines.  Savannah,  etc. 
Ry.  V.  Pritchard,  77  Ga.  412  (1887); 
but  see  Knott  v.  Raleigh,  etc.  R.  R., 
98  N.  C.  73  (1887) ;  Ortt  v.  Minneapo- 
lis, etc.  Ry.,  36  Minn.  396  (1887). 
Cf.  Independence  Mills  Co.  v.  Burling- 
ton, etc.  Ry.,  72  Iowa,  535  (1887) ; 
Pennsylvania,  etc.  Nav.  Co.  v.  Dan- 
dridge,  8  Gill.  &  J.  (Md.)  248  (1836), 
holding  that  a  corporation  chartered 
to  carry  between  two  points  is  not 
liable  for  property  lost  in  the  carriage 
by  the  corporation  to  a  third  point. 
St.  Louis,  etc.  Ry.  v.  Weakly,  50  Ark. 
397  (1888).  Suit  cannot  be  brought 
against  the  last  connecting  line  for 
baggage  lost  somewhere  or  other  on 
one  of  several  connecting  lines.  At- 
chison, etc.  R.  R.  V.  Roach,  35  Kan. 
740  (1886).  An  intermediate  line  is 
not  liable  for  the  negligence  of  sub- 
sequent connecting  lines.  Hill  v.  Bur- 
lington, etc.  R.  R.,  60  Iowa,  196 
(1882).  But  the  rule  may  be  other- 
wise where  all  the  Unes  are  partners 
in  the  fast-freight  line.  Block  t'. 
Fitchburg  R.  R.,  139  Mass.  308 
(1885).  The  right  of  a  railroad  to 
forward  freight  by  any  one  of  con- 
necting lines  cannot  be  limited  by  an 
oral  agreement.  Snow  r.  Indiana,  etc. 
R.  R.,  109  Ind.  422  (1887).  A  rail- 
road company  is  liable  for  the  negli- 
gence of  train  hands  on  an  excursion 
train  of  another  line  which  is  allowed 
to  run  on  the  tracks  of  the  former  com- 
pany. Washington  v.  Raleigh,  etc. 
R.  R.,  101  N.  C.  239  (1888).  Con- 
necting Hne  liabilitv.  Kerrigan  t-. 
Southern  Pac.  R.  R.,  81  Cal.  248  (1889). 
As  to  the  duty  of  a  common  carrier^ 


ing  that  such  a  contract  was  not 
within  the  powers  of  the  corporation, 
and  was  not  obligatory  upon  it ;  Angle 
V.  Mississippi,  etc.  R.  R.,  9  Iowa,  487 
(1859),  where  it  was  held  that  a  rail- 
road which  received  goods  marked  for 
a  point  upon  another  road  is  prima 
facie  bound  to  carry  and  deliver  them 
according  to  the  marks.  To  same 
effect,  Kyle  v.  Laurens  R.  R.,  10  Rich. 
L.  (S.  C.)  382  (1857).  But  see  Root 
V.  Great  Western  R.  R.,  45  N.  Y.  524 
(1871),  where  it  was  held  that  merely 
receiving  goods  marked  for  a  place 
beyond  its  own  terminus  will  not  ren- 
der a  road  liable  for  losses  not  oc- 
curring on  its  own  line,  unless  there 
be  proof  of  an  undertaking  to  deliver 
at  the  destination ;  McCleur  v.  Man- 
chester, etc.  R.  R.,  79  Mass.  124 
(1859),  where  a  railroad  was  held 
liable  for  freight  received  for  trans- 
portation over  a  leased  Une ;  and 
holding  also  that  parol  evidence  that 
a  foreign  corporation  has  held  itself 
out,  through  its  agents,  as  a  common 
carrier  over  a  road  in  Massachusetts, 
is  sufficient  to  sustain  an  action  for 
damages  to  freight.  The  agreement 
does  not  constitute  a  partnership. 
Mohawk,  etc.  R.  R.  v.  Niles,  3  Hill, 
162  (1842);  Illinois  Cent.  R.  R.  v. 
Copeland,  24  111.  332  (1860),  holding 
that  a  road  which  sells  tickets  over 
its  own  and  other  roads  is  liable  for 
the  safety  of  the  passengers  and 
baggage  to  the  point  of  destination ; 
Najac  V.  Boston,  etc.  R.  R.,  89  Mass. 
329  (1863),  holding  that  a  road  hav- 
ing sold  a  ticket  for  an  excursion 
over  its  own  line  and  others  is  Uable 
for  loss  of  baggage  upon  another 
road.  There  may  be  a  joint  liability ; 
Wylde  V.  Northern  R.  R.,  53  N.  Y. 
156  (1873) ;  Milnor  v.  New  York,  etc. 
R.  R.,  53  N.  Y.  363  (1873),  holding 
that,  if  there  is  no  contract  to  de- 
liver at  destination,  but  only  an 
agency  for  the  sale  of  tickets,  the 
road  selling  a  ticket  is  not  liable  for 
a  loss  of  baggage  upon  another  road. 
Where  goods  are  carried  by  connect- 
ing lines,  an  injury  to  the  goods  by 
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own,  may  be  limited  or  released  by  special  contract  with  the  consignor.^ 
But  a  mere  notice  by  which  the  road  seeks  to  avoid  its  liability  may 
not  be  sufficient  to  relieve  it  from  liability .^  Mileage  tickets  issued  by 
an  insolvent  railroad  company  over  another  line  and  redeemed  by  the 
latter  within  six  months  prior  to  the  receivership  may  be  repaid  out 
of  the  income  of  the  receivership,  but  not  out  of  the  corpus  of  the  mort- 
gaged property.^ 

At  common  law  a  common  carrier  is  not  bound  to  act  as  agent  in 
paying  a  connecting  line  over  which  the  sender  desires  freight  to  be 
sent.  The  carrier  is  obliged  to  deliver  the  freight  to  such  connecting 
line,  if  so  ordered,  but  is  not  obliged  to  make  any  special  arrangements 
with  such  connecting  line  in  regard  to  such  freight.  In  some  of  the 
states  there  are  statutes  to  the  contrary.  A  common  carrier  has  a 
right  to  select  its  own  carrier  to  forward  beyond  its  own  terminus  goods 
which  it  has  transported.''     Where  the  carrier  deviates  from  the  route 

'  Such  mileage  tickets  having  been 
issued  under  an  agreement  between 
two  companies,  the  tickets  actually 
issued  are  good  as  against  the  sol- 
vent company,  and  the  agreement  of 
the  receiver  to  pay  such  of  the  old 
mileage  tickets  as  are  honored  during 
the  receivership  does  not  change  the 
obligation  of  the  insolvent  company 
therefor  into  a  debt  of  the  receiver. 
Monsarrat  v.  Mercantile  T.  Co.,  109 
Fed.  Rep.  230  (1901). 

*  LouisAalle,  etc.  R.  R.  v.  West  Coast 
Co.,  198  U.  S.  483  (1905).  "At  com- 
mon law,  a  carrier  is  not  bound  to 
carry  except  on  his  own  line,  and 
we  think  it  quite  clear  that  if  he 
contracts  to  go  beyond  he  may,  in 
the  absence  of  statutory  regulations 
to  the  contrary,  determine  for  himself 
what  agencies  he  will  employ.  His 
contract  is  equivalent  to  an  extension 
of  his  line  for  the  purposes  of  the 
contract,  and  if  he  holds  himself  out 
as  a  carrier  beyond  the  line,  so  that 
he  may  be  required  to  carry  in  that 
way  for  all  alike,  he  may  nevertheless 
confine  himself  in  carrying  to  the  par 
ticular  route  he  chooses  to  use." 
Atchison,  etc.  R.  R.  v.  Denver,  etc. 
R.  R.,  110  U.  S.  667,  680  (1883). 
A  steamboat  company  receiving  freight 
and  giving  a  receipt  therefor  to  the 
effect  that  it  was  to  be  forwarded  by  a 
certain  boat  had  no  right  to  send  it  by 
another  boat.  Goodrich  v.  Thompson, 
44  N.  Y.  324  (1871),  the  court  saying 


when  it  is  unable  to  make  delivery  to 
the  designated  connecting  carrier,  see 
Fisher  v.  Boston,  etc.  R.  R.,  99  Me. 
338  (1904). 

1  Mosher  v.  St.  Louis,  etc.  R.  R.,  127 
U.  S.  390  (1888).  A  railroad  may 
contract  against  liability  on  a  con- 
necting line.  Nines  v.  St.  Louis,  etc. 
R.  R.,  107  Mo.  475  (1891) ;  Evansville 
R.  R.  V.  Androscoggin  Mills,  22  Wall. 
594  (1874).  In  this  case  an  exemp- 
tion from  loss  by  fire  was  held  to 
apply  to  the  whole  distance,  and  to 
release  the  road  from  liability  for 
such  a  loss  occurring  upon  another 
road.  Railroad  Co.  v.  Mfg.  Co.,  16 
Wall.  324  (1872) ;  Mobile,  etc.  R.  R.  v. 
Franks,  41  Miss.  494  (1867),  holding 
that  by  statute  of  Mississippi  a  rail- 
road is  liable  as  a  common  carrier, 
though  there  be  a  special  contract 
limiting  its  liability.  A  stipulation 
that  the  carrier  should  not  be  liable 
for  the  negligence  of  a  connecting 
road  is  void.  Gulf,  etc.  R.  R.  v. 
Vaughn,  16  S.  W.  Rep.  775  (Tex. 
1890).     See  also  §  908,  infra. 

2  Cincinnati,  etc.  R.  R.  v.  Pontius, 
19  Ohio  St.  221  (1869),  where  it  was 
said  that  such  a  notice  is  void  as 
being  against  public  policy ;  Railroad 
Co.  V.  Mfg.  Co.,  16  Wall.  324  (1872), 
in  which  an  unsigned  general  notice 
on  the  back  of  a  receipt  was  held  not 
to  amount  to  a  contract  of  release, 
though  accepted  by  the  consignor 
without  dissent. 
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stipulated  in  his  bill  of  lading  he  becomes  an  insurer  against  loss  to  the 
goods,  even  from  unavoidable  casualty.^ 


(pp.  333,  334):  "Assuming,  then, 
that  the  receipt  was  properly  given,  it 
was  obligatory  on  the  defendants  to 
forward  the  goods  to  New  Orleans  by 
the  steamer  designated  therein.  They 
were  received  for  that  and  for  no 
other  purpose,  and  the  defendants  had 
no  right,  on  the  failure  of  the  Ocean 
Bird  to  make  the  contemplated  voy- 
age, to  send  them  '  by  any  other  usual 
customary  and  proper  mode  of  con- 
veyance,' as  claimed  in  the  second 
ground  of  the  motion  for  the  dismissal 
of  the  complaint.  That  would  justify 
a  control  over  property  which  was 
never  authorized."  In  the  ease  Con- 
solidated Forwarding  Co.  v.  Southern 
Pac.  Co.,  9  Inter.  Com.  Rep.  182, 
204  (1902),  the  court  said:  "One 
important  question  presented  in  this 
case  is  whether  the  initial  carriers  can 
lawfully  reserve  to  themselves  the 
routing  of  shipments  and  deny  the 
shipper  his  choice  of  established  routes. 
Carriers  are  required  to  follow  the 
instructions  and  directions  given  by 
shippers,  whenever  practicable."  At 
page  206c,  "In  at  least  two  instances 
the  evidence  shows  that  the  initial 
carrier  receiving  the  freight  for  trans- 
portation has  against  specific  direc- 
tions of  the  shipper  turned  the  same 
over  to  its  competing  initial  carrier. 
We  know  of  no  decision  under  the 
common  law  or  any  statute  in  which 
sanction  is  found  for  such  an  arbitrary 
disregard  of  the  obligations  resting 
upon  a  common  carrier."  For  further 
decisions  on  this  subject  of  routing 
see  §§  898,  907,  supra,  and  §  939,  infra. 
A  shipper  cannot  prove  by  parol  that 
he  gave  instructions  as  to  the  route. 
Loomis  V.  New  York  Central,  etc.  Ry., 
203  N.  Y.  359  (1911). 

1  Robertson  v.  National  Steamship 
Co.,  139  N.  Y.  416  (1893).  A  carrier 
is  liable  for  damages  resulting  from  a 
disregard  of  a  shipper's  specific  routing 
instructions,  even  though  it  sends  the 
shipment  via  a  route  taking  a  lower 
rate  to  the  original  billed  destination. 
Switzer  Lumber  Co.  v.  Texas,  etc.  R.  R. 
21  Int.  Com.  Com.  Rep.  290  (1911). 
A  shipper  who  delivers  freight  to  the 
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New  York  Central  Railroad  at  Little 
Falls,  New  York,  with  instructions  to 
transport  it  to  Albany  and  from  there 
to  turn  it  over  to  a  certain  steamship 
line  to  carry  it  to  New  York,  is  liable 
if  on  the  steamship  line  refusing  to 
receive  it  at  Albany  it  (the  railroad) 
forwards  the  freight  by  another  steam- 
boat line  to  New  York  and  the  freight 
is  lost  on  the  latter  Une.  Johnson  v. 
New  York  Central  R.  R.  Co.,  33  N.  Y. 
610  (1865).  In  the  case  Atchison, 
etc.  R.  R.  V.  Denver,  etc.  R.  R.,  110 
U.  S.  680  (1884),  the  court  said: 
"At  common  law  a  carrier  is  not 
bound  to  carry  except  on  its  own 
line,  and  we  think  it  quite  clear  that 
if  he  contracts  to  go  beyond,  he  may, 
in  the  absence  of  statutory  regulations 
to  the  contrary,  determine  for  him- 
self what  agencies  he  will  employ. 
His  contract  is  equivalent  to  the 
extension  of  his  line  for  the  purpose 
of  the  contract,  and,  if  he  holds 
himself  out  as  a  carrier  beyond  the 
line,  so  that  he  may  be  required  to 
carry  in  that  way,  he  may  never- 
theless confine  himself  to  the  par- 
ticular route  he  chooses  to  use.  He 
puts  himself  in  no  worse  position  by 
extending  his  route  with  the  help  of 
others  than  he  would  occupy  if  the 
means  of  transportation  were  all  his 
own.  He  certainly  may  select  his  own 
agencies  and  his  own  associates  for 
doing  his  own  business."  See  also 
Gulf,  etc.  Ry.  v.  Miami  S.  S.  Co.,  86 
Fed.  Rep.  416  (1898),  the  court  say- 
ing also  that  where  the  shipper  with 
the  assent  of  the  carrier  designates  a 
route,  that  route  must  be  pursued, 
and  a  deviation  therefrom  is  at  the 
risk  of  the  carrier.  A  shipper  cannot 
maintain  a  bill  in  equity  to  compel  a 
railroad  to  forward  his  freight  by  a 
certain  route,  even  though  he  claims 
that  the  reason  it  is  not  forwarded  by 
that  route  is  because  of  an  agreement 
between  the  railroads  fixing  the  rate 
and  fixing  the  percentage  of  traffic 
which  each  was  to  carry.  But  if  the 
carrier  selects  an  insolvent  company 
to  forward  such  freight,  and  thereby 
the  freight  is  lost,  the  first  carrier  is 
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It  has  been  held  that  railroads  cannot  establish  steamboat  lines, 
nor  own  steamboats  to  run  in  connection  with  their  roads.^ 

§  908.  Contracts  by  a  railroad  against  its  liabilities  for  negli- 
gence. —  There  is  a  wide  difference  of  opinion  as  to  whether  a  rail- 
road company  may  shield  itself  from  liability  for  its  own  negligence 
by  a  contract  with  the  shipper  to  that  effect.  The  weight  of  authority 
holds  that  it  cannot.^     In  England,  however,  and  several  of  the  states. 


liable  therefor.  Post  v.  Southern  Ry., 
103  Tenn.  184  (1899),  the  court  say- 
ing that  the  rule  may  be  different 
where  the  shipper  pays  the  local  rate 
to  the  termination  of  the  first  car- 
rier's route,  and  directs  that  the 
freight  then  be  turned  over  to  a  par- 
ticular connecting  line. 

1  Lyde  v.  Eastern  Bengal  Ry.,  36 
Beav.  10  (1866);  Pearce  v.  Madison, 
21  How.  441  (1858),  holding  a  note 
given  for  a  steamboat  not  collectible ; 
Central  R.  R.  v.  Smith,  76  Ala.  572 
(1884);  Gunn  v.  Central  R.  R.,  74 
Oa.  509  (1885),  holding  that  a  road 
«annot  enter  into  a  partnership  ^\^th 
an  individual  to  run  a  line  of  boats 
to  carry  passengers ;  St.  Joseph  v. 
SaviUe,  39  Mo.  460  (1867),  holding 
"that  officers  and  agents  of  a  railroad 
cannot  use  its  funds  in  running  a 
steamboat  in  connection  with  it ;  a 
■contract  for  that  purpose  is  not  legal. 
To  same  effect,  Hoagland  v.  Hannibal, 
etc.  R.  R.,  39  Mo.  451  (1867) ;  Rut- 
land, etc.  R.  R.  V.  Proctor,  29  Vt.  95 
(1856),  holding  that,  if  a  railroad  has 
purchased  steamboats  without  author- 
ity, yet,  if  it  did  so  without  objection 
from  its  stockholders  or  the  state,  it 
may  sell  them  and  hold  the  purchaser 
for  the  price ;  Downing  r.  ISIt.  Wash- 
ington Road  Co.,  40  N.  H.  230  (1860), 
holding  that  a  railroad  corporation 
lias  no  power  to  establish  a  stage  hue 
for  transportation  purposes,  nor  to 
purchase  horses  and  carriages  for  that 
purpose,  and  may  defeat  an  action  for 
not  accepting  the  stages.  But  where 
the  railroad  has  purchased  a  steam- 
boat and  given  a  draft  therefor  and 
is  sued  on  the  draft,  it  is  liable. 
Parish  v.  Wheeler,  22  N.  Y.  494 
(1860).  One  who  contracts  to  run  a 
boat  in  connection  wath  a  railroad, 
and  furnishes  a  poor  boat,  causing  a 
loss   of  freight,   is   Uable   therefor   to 
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the  railroad.  South  Wales  Ry.  v. 
Redmond,  10  C.  B.  (N.  S.)  675 
(1861);  Wheeler  v.  San  Francisco, 
etc.  R.  R.,  31  Cal.  46  (1866),  holding 
that  a  railroad  may  own  and  con- 
trol steamboats  for  transporting  its 
freight  and  passengers  over  navigable 
streams  on  its  line  and  constituting  a 
part  of  its  route ;  Baltimore  i'.  Balti- 
more, etc.  R.  R.,  21  Md.  50  (1863), 
holding  that  two  railroads  may  be 
connected  by  a  ferry ;  Forest  v.  Man- 
chester, etc.  Ry.,  30  Beav.  40  (1861), 
holding  that  a  railroad  authorized  to 
keep  steamboats  for  a  ferry  may  use 
them  when  not  employed  in  the  ferry 
for  excursion  purposes ;  Calloway, 
etc.  Mfg.  Co.  V.  Clark,  32  Mo.  305 
(1862),  holding  that  a  corporation  char- 
tered to  mine  and  transport  coal  is 
empow^ered  to  purchase  and  use  a 
steamboat  for  transporting ;  Shawmut 
Bank  v.  Pittsburgh,  etc.  R.  R.,  31  Vt. 
491  (1859),  holding  that  a  railroad  au- 
thorized by  charter  to  contract  for 
deliver}'  bej'ond  its  line  may  purchase 
a  steamboat  to  transport  freight  and 
passengers  from  its  own  line  to  an- 
other ;  Morgan  v.  Donovan,  58  Ala. 
241  (1877),  holding  that,  where  a 
railroad  company  was  authorized  to 
purchase  such  steamboats  as  the  di- 
rectors might  deem  necessary  for  the 
use  of  the  road,  the  purchase  of  boats 
from  an  opposition  line  for  the  pur- 
pose of  withdrawing  them  from  busi- 
ness was  not  within  the  charter,  and 
that  a  mortgage  covering  steamboats 
used  in  connection  with  the  road  did 
not  include  the  boats  so  purchased. 
Cf.  Leslie  v.  Lorillard,  110  N.  Y.  519 
(1888). 

2  In  the  federal  courts  a  common 
carrier's  contract  exempting  itself 
from  its  own  negligence  is  void. 
Liverpool,  etc.  Co.  v.  Phenix,  Ins.  Co., 
129  U.  S.  397  (1889) ;  Thomas  v.  Wa- 
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such  a  contract  is  upheld.^     The  supreme  court  of  the  United  States 
holds  that  a  provision  on  a  steamboat  ticket  hmiting  the  habiUty  of 


bash,  etc.  Ry.,  63  Fed.  Rep.  200 
(1894).  The  tendency  in  the  United 
States  courts  is  against  any  further 
relaxation  of  the  common-law  liabil- 
ity. Eels  V.  St.  Louis,  etc.  Ry.,  52 
Fed.  Rep.  903  (1892);  Hart  v.  Chi- 
cago, etc.  Ry.,  69  Iowa,  485  (1886); 
Railroad  Co.  v.  Manufacturing  Co., 
16  Wall.  318  (1872);  Wabash,  etc. 
R.  R.  V.  Jaggerman,  115  111.  407  (1886), 
holding  void  a  contract  exemption 
of  the  road  from  Uability  for  its  own 
negligence.  In  Texas  the  statute  for- 
bids railroads  from  hmiting  their  Ua- 
bility at  common  law.  Gulf,  etc.  Ry. 
V.  Trawick,  68  Tex.  314  (1887).  The 
reasonableness  of  a  rule  that  notice 
of  damage  must  be  given  before  the 
property  is  removed  is  for  the  jury. 
International,  etc.  Rv.  v-  Garrett,  5 
Tex.  Civ.  App.  540  (1893).  In  Indi- 
ana and  Alabama  a  railroad  cannot 
by  contract  limit  its  liabiUty  to  that 
of  gross  negligence.  Alabama,  etc. 
R.  R.  V.  Thomas,  83  Ala.  343  (1888) ; 
Rosenfield  v.  Peoria,  etc.  Ry.,  103  Ind. 
121  (1885);  Bartlett  v.  Pittsburgh, 
etc.  Ry.,  94  Ind.  281  (1883).  The 
sender  of  a  telegraph  message  is 
bound  by  a  provision  printed  on  the 
back  of  such  message  to  the  effect 
that  the  telegraph  company  will  not 
be  liable  for  errors  in  transmitting 
or  the  delivery  of  the  message  beyond 
the  sum  paid  by  the  sender  for  send- 
ing, unless  the  message  is  telegraphed 
back  for  comparison,  the  cost  of  so 
repeating  the  message  to  be  one  half 
in  addition  to  the  regular  charge. 
Primrose  v.  Western  U.  Tel.  Co.,  154 
U.  S.  1  (1894),  reviewing  conflicting 
decisions  in  the  various  states,  and 
also  discussing  the  measure  of  dam- 
ages in  such  cases. 

1  In  England  the  rule  seems  to  be 
that  the  carrier  may  even  shield  it- 
self from  the  consequences  of  its  own 
negligence  by  an  actual  special  con- 
tract. Carr  v.  Lancashire,  etc.  Ry., 
14  Eng.  L.  &  Eq.  340  (1852) ;  s.  c,  7 
Exch.  707;  McManus  v.  Lancashire, 
etc.  Ry.,  2  H.  &  N.  693  (1858) ;  Ste- 
vens V.  Great  Western  Ry.,  52  L.  T. 
Rep.  324  (1885) ;    Austin  v.  Manches- 


ter, etc.  Ry.,  10  C.  B.  454  (1850); 
Morville  v.  Great  Northern  Ry.,  10 
Eng.  L.  &  Eq.  366  (1852).  In  Eng- 
land a  statutory  duty  to  carry  dogs 
prevents  the  railway  from  contracting 
for  no  liability  beyond  a  certain  sum, 
unless  an  extra  price  is  paid.  Dick- 
son V.  Great  Northern  Ry.,  L.  R.  18 
Q.  B.  D.  176  (1886).  But  contra. 
Great  Western  Ry.  v.  McCarthy, 
L.  R.  12  App.  Cas.  218  (1887),  as  to 
cattle.  Cf.  Cutler  v.  North  London 
Ry.,  L.  R.  19  Q.  B.  D.  64  (1887),  as 
to  baggage ;  Goldsmith  v.  Great  East- 
ern Ry:,  44  L.  T.  Rep.  181  (1881); 
and  contra.  Brown  v.  Manchester,  etc. 
Ry.,  L.  R.  10  Q.  B.  D.  250  (1882), 
reversing  L.  R.  9  Q.  B.  D.  230  (1882), 
and  holding  that  a  certain  contract 
against  liability  was  void.  In  Amer- 
ica the  authorities  are  agreed  that 
carriers  may  stipulate  for  a  less  de- 
gree of  responsibility  than  that  im- 
posed by  common  law,  but  they  differ 
as  to  the  degree.  Southern  Express 
Co.  V.  Caldwell,  21  Wall.  264  (1874) ; 
York  Co.  V.  Central  R.  R.,  3  Wall.  107 
(1865) ;  Field  v.  Chicago,  etc.  R.  R., 
71  lU.  458  (1874);  Squire  v.  New 
York,  etc.  R.  R.,  98  Mass.  239  (1867) ; 
Powell  V.  Pennsylvania  R.  R.,  32  Pa. 
St.  414  (1859).  But  some  of  the 
states,  as  New  York,  are  much  more 
inclined  to  adopt  the  liberal  view  of 
the  English  courts.  Kirkland  v.  Dins- 
more,  62  N.  Y.  171  (1875) ;  Hinckley 
V.  New  York,  etc.  R.  R.,  56  N.  Y.  429 
(1874) ;  Magnin  v.  Dinsmore,  56 
N.  Y.  168  (1874) ;  CoUender  v.  Dins- 
more,  55  N.  Y.  200  (1873).  An  exemp- 
tion of  a  railroad  from  liability  for 
accident  to  a  person  riding  on  a  free 
pass  containing  such  exemption  is 
valid.  Uhich  v.  New  York,  etc.  R.  R., 
108  N.  Y.  80  (1888).  A  raih-oad  may 
restrict  its  Uability  for  freight  ex- 
cept in  cases  of  its  own  negligence. 
Hutchinson  v.  Chicago,  etc.  Ry.,  37 
Minn.  524  (1887).  In  Pennsylvania  a 
common  carrier  may  limit  its  com- 
mon-carrier liability  by  special  con- 
tract. Pennsylvania  R.  R.  v.  Raior- 
don,  119  Pa.  St.  577  (1888).  A  Um- 
ited-liability   contract,   legal   where   it 
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the  steamboat  to  a  small  sum,  without  any  provision  for  increased  lia- 
bility on  the  payment  of  an  increased  rate,  is  void.^  But  a  steamship 
company  may,  in  selling  a  ticket  for  passage,  limit  its  liability  for  bag- 
gage, unless  regular  freight  chaTges  are  paid  on  baggage  in  excess  of  a 
certain  amount.^  And  as  recently  as  1913  the  Supreme  Court  of  the 
United  States  has  said,"  It  has  therefore  become  an  established  rule 
of  the  common  law  as  declared  by  this  Court  in  many  cases  that  such 
a  carrier  may  by  a  fair,  open,  just  and  reasonable  agreement  limit  the 
amount  recoverable  by  a  shipper  in  case  of  loss  or  damage  to  an  agreed 
value  made  for  the  purpose  of  obtaining  the  lower  of  two  or  more  rates 
of  charges  proportioned  to  the  amount  of  the  risk.  That  such  a  car- 
rier might  fix  his  charges  somewhat  in  proportion  to  the  value  of  the 
property  is  quite  as  reasonable  and  just  as  a  rate  measured  by  the  char- 
acter of  the  shipment.  The  principle  is  that  the  charge  should  bear 
some  reasonable  relation  to  the  responsibility,  and  that  the  care  to 
be  exercised  shall  be  in  some  degree  measured  by  the  bulk,  weight, 
character  and  value  of  the  property  carried."  ^  A  provision  in  the  char- 
ter of  a  railroad  company  that  it  shall  not  be  liable  for  the  death  of 
its  employees,  even  if  caused  by  its  own  negligence,  may  be  repealed 
by  the  legislature  under  its  police  power.^ 

Directors  are  not  criminally  liable  for  accidents  where  they  were 
not  personally  in  charge  of  the  running  of  the  road.^  Neither  can  the 
corporation  be  indicted  for  manslaughter.^ 

§  909.  Miscellaneous  ultra  vires  and  intra  mres  acts  of  railroad 
companies.  —  It  is  a  violation  of  the  interstate  commerce  act  for 
a  railroad  company  engaged  in  interstate  commerce  to  buy  and  sell 

is  made,  is  legal  on  the  route  in  an-  ^The    Kensington,    183   U.   S.   263 

other   state,    though   the   latter   state  (1902). 

holds  such  contracts  to  be  void.     West-  ^Tg-^rgg  j,_  North,  etc.  Co.,  186  N.  Y. 

ern,  etc.  R.  R.  v.  Exposition  Cotton  151  (1906). 

Mills,  81  Ga.  522  (1888).     A  provis-  ^  Adams  Express  Co.  v.  Croninger, 

ion    requiring   notice    of    damage    to  226  U.  S.  491  (1913),  holding  that  the 

live-stock  to  be  given  within  five  days  Carmack  amendment  making  the  ini- 

is  legal.     Black  v.  Wabash,  etc.  R.  R.,  tial   carrier   liable   for   the   negligence 

111    111.    351    (1884).     Limitation   of  of  a  connecting  carrier  renders  inap- 

eommon   carrier's    habihty  for    negh-  plicable  to  an  express  company  a  state 

gence.     Central,  etc.  Co.  v.  Smitha,  85  statute   prohibiting   an   exemption   of 

Ala.    47    (1888).     In   Pennsylvania   a  the    express    company    from    Uability 

common  carrier  may  contract  against  beyond  a  certain  figure  unless  a  higher 

losses  due  to  negligence.     Forepaugh  rate  is  paid. 

V.  Delaware,  etc.   R.  R.,  128  Pa.  St.  *  Texas,  etc.    R.   R.   v.  Miller,  221 

217  (1889).     See  also,  oh  this  subject,  U.  S.  408  (1911). 

Peterson    v.    Chicago,    etc.    Ry.,    80  ^  People  v. ,  9  Ry.  &  Corp.  L.  J. 

Iowa,     92     (1890);      Louisville,     etc.  439  (N.  Y.   1891).     See  §682,  supra. 

R.  R.  V.  Gilbert,  88  Tenn.  430  (1890) ;  « People  v.   Rochester  Ry.  etc.,  59 

Richmond,  etc.  R.  R.  v.  Payne,  86  Va.  N.  Y.  Misc.  Rep.  347   (1908) ;    aff'd, 

481  (1890).  129  N.  Y.  App.  Div.  843 ;    aflf'd,  195 

N.  Y.  102. 
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coal  at  prices  which  do  not  net  the  railroad  the  cost  of  purchase  and 
the  cost  of  delivery  and  the  published  freight  rates.^  The  board  of 
directors  may  at  the  expense  of  the  corporation  publish  and  also  issue 
to  the  stockholders  notice  of  a  proposed  scheme  of  consolidation  or 
for  an  exchange  of  the  stock  for  stock  in  another  corporation,  even 
though  the  plan  is  not  consummated.-  Although  the  officers  of  a  rail- 
road company  take  in  their  names  lands  which  are  donated  to  the 
railroad,  yet  the  railroad  cannot  compel  them  to  give  up  the  lands, 
if  the  railroad  company  had  no  power  to  acquire  such  lands.^  An 
agreement  of  a  railroad  with  a  competing  line  not  to  complete  the 
road  is  illegal  and  void."*  A  railroad  company  cannot  improve  a  river 
although  it  has  power  to  build  wharves ;  ^  and  a  stockholder  in  a  rail- 
road company  may  enjoin  it  from  subscribing  for  stock  in  another 
company.^  A  railroad  cannot  go  into  the  water  transportation  busi- 
ness.^ The  state  may  enjoin  a  foreign  railroad  company  from  carry- 
ing on  the  warehouse  business,  except  so  far  as  the  same  is  incidental 
to  the  railroad  business,  the  charter  of  such  company  not  including 
warehouse  business  as  a  business  in  itself.^  But  where  a  railroad  com- 
pany has  been  adjudicated  to  have  no  power  to  own  warehouses  it 
may  lease  them.^    A  state  has  no  right  to  enjoin  a  railroad  from  dis- 


^  New  York,  etc.  R.  R.  v.  Interstate, 
etc.,  200  U.  S.  361  (1906). 

2  Rascover  v.  American,  etc.  Co.,  135 
Fed.  Rep.  341  (1905). 

3  Case  v.  KeUy,  133  U.  S.  21  (1890). 
An  agreement  to  convey  land  to  a 
person  in  consideration  of  his  en- 
deavoring to  have  a  depot  located  on 
the  land  is  illegal  and  not  enforce- 
able, where  such  person  already  had 
an  agreement  with  the  officers  of  the 
railroad  by  which  they  were  to  re- 
ceive a  part  of  such  land.  Reed  v. 
Johnson,  27  Wash.  42  (1901). 

*  Hartford,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  3  Rob.  (N.  Y.)  411  (1865); 
State  V.  Hartford,  etc.  R.  R.,  29  Conn. 
538  (1861).  A  perpetual  lease  which 
enables  one  raihoad  to  run  over  the 
tracks  of  another  is  enforceable,  al- 
though the  lease  contains  a  provision 
that  its  operation  shall  cease  during 
any  period  of  time  within  which  the 
lessee  extends  its  road  into  certain 
coal  territory  or  receives  coal  from 
other  railroads  running  through  that 
territory.  This  last  provision  is  con- 
trary to  public  policy  and  is  void, 
but  being  a  condition  subsequent  does 
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not  affect  the  vaKdity  of  the  lease  it- 
self. Metropolitan,  etc.  Co.  v.  Colum- 
bus, etc.  Ry.,  95  Fed.  Rep.  18  (1899). 
Railroads  may  agree  that  in  con- 
structing branch  lines  they  will  keep 
out  of  each  other's  territory.  Ives 
V.  Smith,  8  N.  Y.  Supp.  46  (1889). 
See  also  §  915,  infra. 

^  Munt  V.  Shrewsbury,  etc.  Ry.,  13 
Beav.  1  (1850). 

6  Maunsell  v.  Midland,  etc.  Ry.,  1 
Hem.  &  M.  1.30  (1863).  Or  buying 
stocks.  Central  R.  R.  v.  Collins,  40 
Ga.  582  (1869);  Salomons  v.  Laing, 
12  Beav.  339  (1850).  See  chs.  IV, 
XIX,  etc.,  supra.  And  there  are  many 
other  similar  acts  which  are  ultra 
vires  acts,  and  which  the  stockholders 
may  enjoin.  The}'  have  been  treated 
and  explained  in  the  various  chapters 
of  this  work,  under  appropriate  head- 
ings, q.  V. 

'  Hartford,  etc.  R.  R.  v.  Crosswell,  5 
Hill,    383    (1843),    per   Nelson,    C.   J. 

^  State  V.  Southern,  etc.  Co.,  52  La. 
Ann.  1822  (1900). 

^  State  V.  New  Orleans,  etc.  Co.,  109 
La.  64  (1902). 
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continuing  the  operation  of  its  elevators  as  public  warehouses  where 
it  has  no  power  to  act  as  a  public  warehouseman.^  A  stockholder  may 
enjoin  a  railway  from  donating  its  funds  to  an  exhibition,  even  though 
it  is  claimed  that  thereby  the  corporate  receipts  will  be  increased.-  A 
railroad  company  has  no  power  to  subscribe  to  the  stock  of  a  military 
association.^  A  railroad  may  agree  to  give  an  injured  employee  a 
life  position.^  Where  a  railroad  company  is  about  to  extend  its  line 
beyond  the  limits  fixed  by  the  charter,  a  dissenting  stockholder  may 
enjoin  it  from  so  doing. ^  A  railroad  is  bound  by  its  contract  to  give 
its  patronage  to  a  hotel  if  built. ^  A  stockholder's  action  to  prevent 
his  company  from  devoting  all  its  resources  to  completing  one  line  in- 
stead of  all  the  lines  will  fail.^  Under  a  statute  authorizing  incorpora- 
tion of  railroads  to  carry  freight  and  passengers,  a  railroad  to  carry 
passengers  only  cannot  be  organized.* 

Where  a  railway  supply  company  contracted  to  advance  funds 
to  a  railway  construction  company,  and  the  latter  sued  the  former 
for  non-fulfillment  of  its  contract,  the  suit  failed,  although  the  stock- 
holders had  expressly  ratified  the  ultra  vires  contract.^  A  railroad 
cannot  pay  for  prosecuting  criminals. ^°  But  a  railroad  may  be  liable 
for  running  a  special  train  to  carry  a  mob  to  a  l\Tiching." 

A  corporate  contract  which  is  contrary  to  public  policy  is  void  exactly 
as  it  is  void  when  entered  into  by  an  individual.^- 

*  People  V.  Illinois,  etc.  Co.,  233  ^  Riche  v.  Ashbury,  etc.  Co.,  L.  R., 
111.  378  (1908).                                              7   H.    L.   653    (1875),   rev'g   L.    R.   9 

2  Tomkinson  v.  South-Eastem  Ry.,  Exeh.  224  (1874). 
L.  R.  35  Ch.  D.  675  (1887).     See  also  i"  Marshall  v.  Baltimore,  etc.  R.  R., 

§§  64,  680,  775,  supra.  16  How.  314  (1853) ;    Caledonian  Ry. 

'  Military,    etc.    v.    Savannah,    etc.  v.  Solway,  etc.  R.  R.,  49  L.  T.  Rep. 

Ry.,  105  Ga.  420  (1898).  526    (1883) ;     Pingry   v.   Washburn,    1 

*  Where  it  is  customary  for  a  rail-  Aik.  (Vt.)  264  (1826) ;  Ricord  v.  Cen- 
road  so  to  do,  the  superintendent  may  tral  Pac.  Ry.,  15  Nev.  167  (1880) ; 
bind  the  company  by  his  agreement  Kelsey  v.  Crawford  County  Nat.  Bank, 
that  the  company  will  give  a  hfe  job  69  Pa.  St.  426  (1871),  holding  that 
to  a  person  who  has  been  injured  by  the  corporation  may  offer  a  reward 
the  railroad,  and  it  is  for  the  jury  for  the  detection  of  a  criminal ;  Amer- 
to  say  whether  such  promise  was  ican  Exp.  Co.  v.  Patterson,  73  Ind. 
made.  Jackson  v.  Illinois,  etc.  R.  R.,  430  (1881),  holding  that  a  corporation 
76  Miss.  607  (1889).  may  employ  and  pay  an  agent  to  de- 

*  Bagshaw  v.  Eastern  Union  Ry.,  7  tect  crime  against  it. 

Hare,   114   (1849).     Even  though  the  "  Rogers  t;.  Vicksburg,  etc.  R.   R., 

extension  be  authorized  by  an  amend-  194  Fed.  Rep.  65  (1912). 

ment.     See   Stevens   v.    Rutland,   etc.  ^-  Such  as  a  contract  to  obtain  a, 

R.  R.,  29  Vt.  545  (1851).  law  from  the  legislature,  Marshall  v. 

«  Texas,  etc.  R.  R.  v.  Robards,  60  Baltimore,  etc.   R.   R.,   16  How.   314 

Tex.  545  (1883).  (1853);   a  contract  by  a  railroad  com- 

'  Hodgson  V.  Powis,  1  De.  G.,  M.  &  pany  not  to  have  or  use  a  depot  with- 

G.  6  (1851).  in   a   certain   distance   of   a   specified 

8  Chicago,  etc.  Ry.  v.  Oshkosh,  etc.  place,  St.  Joseph,  etc.  R.  R.  i'.  Ryan, 

R.  R.,  107  Wis.  192  (1900).  11   Kan.   602    (1873);    a  contract  to 
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It  has  been  a  difficult  question  whether  a  change  of  the  location 
or  route  of  a  railroad  company  by  the  directors  or  the  majority  of 
the  stockholders  is  an  ultra  vires  act  of  which  a  stockholder  fnay  com- 
plain. The  prevailing  opinion  seems  to  be  that  it  is  ultra  vires  if  the 
change  is  a  material  one.^  And  there  are  many  other  acts  which  the 
stockholders  may  remedy  as  being  ultra  vires.  Any  act  of  the  corpo- 
ration that  will  render  the  charter  liable  to  forfeiture,  or  heavy  fines 
and  penalties,  may  be  enjoined  by  a  stockholder.^  But  a  stockholder 
cannot  prevent  the  corporation  from  applying  to  one  purpose  moneys 
raised  for  another  purpose ;  ^  nor  can  he  compel  a  cessation  of  work  by 
the  corporation  merely  because  it  has  not  completed  its  line  within 
the  time  prescribed  by  the  charter ;  ^  nor  can  he  prevent  a  reasonable 
application  of  the  profits  of  the  company  to  an  extension  of  the  busi- 
ness ;  ^  but  he  may  enjoin  the  organization  of  the  company  when  it 
is  about  to  be  made  by  a  fraud  on  the  law  and  on  the  state.®  And  it 
has  been  held  that  he  may  enjoin  the  company  from  proceeding  to  build 
a  part  only  of  the  line  of  railroad  prescribed  by  the  charter.^ 

The  directors  cannot  legally  use  the  funds  of  the  corporation  to 
induce  promoters  to  abandon  a  proposed  rival  company.^    A  stock- 


locate  a  railroad  depot  upon  the 
plaintiff's  land,  and  at  no  other  place 
in  the  town,  Marsh  v.  Fairbury,  etc. 
R.  R.,  64  111.  414  (1872)  (c/.  §§82, 
83,  supra) ;  a  contract  not  to  build 
any  railroad  station  within  three 
miles  of  a  specified  place,  St.  Louis, 
etc.  R.  R.  V.  Mathers,  71  111.  592 
(1874) ;  a  contract  by  the  president 
and  directors  of  a  railroad  company 
for  the  purchase  of  claims  against 
the  company,  McDonald  v.  Houghton, 
70  N.  C.  393  (1874) ;  a  contract  for 
the  sale  and  transfer  of  the  property 
and  franchise  of  a  railroad  company 
before  its  road  has  been  completed, 
Clark  V.  Omaha,  etc.  R.  R.,  5  Neb. 
314  (1877) ;  an  agreement  on  the  part 
of  a  turnpike  corporation  to  grant 
to  individuals  the  privilege  of  pass- 
ing the  gate  free  of  toll,  in  considera- 
tion that  they  would  withdraw  their 
opposition  to  a  legislative  act  touch- 
ing the  alteration  of  the  road,  Pingry 
V.  Washburn,  1  Aik.  (Vt.)  264  (1826). 
Where  the  parties  to  a  contract  which 
is  void  for  this  reason  are  not  equally 
guilty,  if  the  relief  asked  for  is  con- 
sistent with  public  poUey  it  will  be 
given.     Ohio    Life,    etc.    Co.    v.   Mer- 


chants' Ins.  &  T.  Co.,  11  Humph.  1 
(1850),  holding  that  a  prohibition 
against  engaging  in  mercantile  busi- 
ness refers  only  to  making  such  a 
business  the  general  or  principal 
business  of  the  corporation,  and  does 
not  forbid  an  exceptional  or  single 
venture  in  trade. 

1  See  §§  187,  499,  500,  supra;  Tippe- 
canoe County  V.  Lafayette,  etc.  R.  R., 
50  Ind.  85  (1875). 

2Bhss  V.  Anderson,  31  Ala.  612 
(1858). 

3  Yetts  V.  Norfolk  Ry.,  3  De  G.  & 
Sm.  293  (1849). 

*  Ffooks  V.  Southwestern  Ry.,  1  Sm. 
&  G.  142  (1853). 

^  See  ch.  XXXII,  supra. 

^  Cass  V.  Ottawa,  etc.  Ins.  Co.,  22 
Grant  (U.  C),  512  (1875),  the  capital 
stock  not  having  been  paid  in  as 
certified  in  the  certificate. 

'  Cohen  v.  Wilkinson,  1  Macn.  &  G. 
481  (1849). 

^  Russell  V.  Wakefield  Water-works 
Co.,  L.  R.  20  Eq.  474  (1875),  holding- 
also  that  the  promoters  may  be  made 
parties  defendant,  and  be  compelled 
to  refund  the  money. 
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holder  may  enjoin  the  directors  from  making  free  of  tolls  a  bridge 
from  which  the  corporation  derives  its  income.^  The  directors  may 
be  held  liable  for  allowing  the  president  to  use  the  corporate  funds 
for  lobbying  purposes.^  An  unreasonable  use  of  the  corporate  profits 
of  a  leased  railroad  to  build  up  and  improve  the  lessee  railroad,  with- 
out reference  to  the  rights  of  the  lessor,  has  been  held  to  be  a  good 
cause  of  complaint  on  the  part  of  a  stockholder  in  the  lessor  railroad 
company.^  The  lessee  from  the  city  of  New  York  of  the  under- 
ground electric  railways  of  New  York  may  use  the  same  to  transmit 
and  sell  to  other  electric  railways  surplus  electric  current  manufactured 
by  such  lessee.*  But  a  railroad  which  has  no  further  use  for  certain 
terminal  land  cannot  deed  it  to  trustees  to  develop  and  sell  for  the 
benefit  of  the  railroad  company  and  other  persons  who  might  become 
interested  in  the  trust. ^  A  railroad  may  construct  a  telegraph  line,^ 
and  may  rent  surplus  rolling-stock."  A  railroad  corporation  has  im- 
plied power  to  lease  and  maintain  a  summer  hotel  at  its  seaside  ter- 
minus.^ A  railroad  may  own  and  run  a  hotel  not  for  profit  but  for  the 
convenience  of  its  passengers.^ 

A  railroad  having  power  to  construct  a  broad-gauge  railroad  may 
construct  a  narrow-gauge  one  also.^°  It  cannot  pay  an  exorbitant 
price  for  land  in  consideration  of  the  landowner  withdrawing  opposi- 
tion to  the  charter."     It  cannot  aid  improvement  schemes,^-  nor  apply 

1  East  Rome,  etc.  Co.  v.  Nagle,  58  '  Louisville  Property  Co.  v.  Com- 
Ga.  474  (1877).  monwealth,  146  Ky.  827  (1912). 

2  Shea  t'.  Mabry,  1  Lea  (Tenn.),  i"  Beman  v.  Rufford,  6  Eng.  L.  &. 
319  (1878).     And  the  case  York,  etc.  Eq.  106  (1851). 

Ry.  V.  Hudson,  16  Beav.  485  (1853),  "  A  landow-ner  who  withdraws  op- 
held  a  director  liable  to  the  corpora-  position  to  an  extension  of  a  railway 
tion  for  money  used  for  "secret  ser-  in  consideration  of  an  agreement  of 
\ice"  purposes.  payment   to   him   of   a   large   sum   as 

3  March  v.  Eastern  R.  R.,  43  N.  H.  damages  cannot  enforce  the  contract. 
515  (1862) ;   s.  c,  40  N.  H.  548.  Gage  v.  Newmarket  Ry.,  18  Q.  B.  457 

*  City  of  New  York  v.  Interborough,  (1852) ;   Preston  v.  Liverpool,  etc.  Ry., 

etc.    Co.,    125   N.  Y.  App.    Div.    437  5  H.  L.  Cas.  605  (1856).     In  Maunsell 

(1908) ;  aff'd,  194  N.  Y.  528.  v.  Midland,  etc.  Ry.,  1  Hem.  &  M.  130 

^  Williams    v.    Johnson,    208   Mass.  (1863),    a    stockholder    enjoined    the 

544  (1911).  directors    from    contributing    towards 

« Western   Union  Tel.  Co.  v.  Rich,  the     promotion     of     another    railway 

19  Kan.  517  (1878).     Cf.  §  934,  infra,  bill;    also  from  agreeing  to  subscribe 

^  Attorney-General  r.  Great  Eastern  to    stock    of    another    company,    such 

Ry.,  L.  R.  11  Ch.  D.  449,  481  (1879).  subscriptions   being  iegal    only   on    a 

8  Jackson\ille,     etc.     Nav.     Co.     v.  three-fourths  vote  of  the  stockholders ; 

Hooper,  160  U.  S.  514  (1896).  also     from     making     traffic     arrange- 

1-  Where  a  railroad  company  issues    celed  so  far  as  they  are  in  the  hands 
bonds    to   raise   funds   for   aiding   im-    of   persons   taking   them   with  notice, 
provement,     gas,     water,     and     land    Chicago    v.    Cameron,     120    111.    447 
companies,   the  bonds  are  ultra  vires.     (1887). 
A   stockholder   may   have   them   can- 
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funds  raised  under  a  charter  amendment  for  one  purpose  to  another 
purpose.^  It  cannot  improve  a  harbor.^  It  cannot  buy  oil  products 
and  then  refuse  to  pay  for  them.^  It  may  change  the  gauge  of  the  rail- 
road.^ A  railroad  may  be  enjoined  from  illegally  constructing  branch 
lines. ^  A  railroad  may  grant  an  exclusive  privilege  to  a  hackman, 
and  may  exclude  all  hackmen  from  doing  business  on  the  sidewalk.^ 
But  an  exclusive  contract  from  a  railroad  to  an  advertising  company 

ments  in  excess  of  those  allowed  by    shaw  v.  Eastern,  etc.  Ry.,  7  Hare,  114 


statute.  But  he  cannot  complain 
that  the  acts  are  ultra  vires  of  the 
other  corporation.  Reed  v.  Peper, 
etc.  Co.,  2  Mo.  App.  82  (1876).  In 
this  case  the  agreement  of  a  corpora- 
tion which  collected  the  fees  of  state 
inspection  officers,  whereby  it  was  to 
retain  a  part  of  such  fees  in  consid- 
eration of  forbearing  its  efforts  to 
procure  a  repeal  of  the  law  by  which 
they  were  appointed,  was  held  void. 
Low  V.  Connecticut,  etc.  R.  R.,  46 
N.  H.  284  (1865).  But  in  this  case  in- 
demnity given  in  consideration  of  a 
withdrawal  of  opposition  to  the  grant- 
ing of  a  charter  was  enforced,  it  ap- 
pearing that  the  legislature  was  not 
influenced  by  the  transaction.  A  eon- 
tract  of  railway  promoters  to  pay  a 
certain  price  for  land,  the  main  part 
of  the  price  being  a  bribe  for  the  in- 
fluence of  the  landowner,  cannot  be 
enforced  against  the  company.  Earl 
of  Shrewsbury  i'.  North  Staffordshire 
Ry.,  L.  R.  1.  Eq.  593  (1865).  Where 
a  railroad  erected  a  pier  for  a  bridge 
without  license,  and  bought  off  local 
opposition  by  agreeing  to  pay  a  for- 
feit if  the  bridge  was  not  duly  com- 
pleted, etc.,  the  forfeit  cannot  be  col- 
lected. Norwich  v.  Norfolk  Ry.,  4  El. 
&  Bl.  397  (1855).  Landowners  who 
have  conveyed  property  to  a  railroad 
on  the  contract  of  the  latter  to  con- 
struct wharves,  etc.,  may  have  spe- 
cific performance  of  the  contract.  Wil- 
son V.  Furness  Ry.,  L.  R.,  9  Eq.  27 
(1869). 

1  A  stockholder  may  enjoin  a  rail- 
,  way  from  applying  funds  raised  un- 
der an  amendment  of  the  charter  au- 
thorizing the  same  for  building  a 
specified  branch  to  the  construction 
of  another  branch.  The  stockholder 
here  was  a  recorded  scripholder,  but 
not    a    registered    stockholder.     Bag- 


(1849). 

2  A  stockholder  may  enjoin  a  rail- 
way company  from  using  its  funds  to 
promote  an  act  of  parliament  for  the 
improvement  of  a  harbor  at  public 
expense.  Munt  v.  Shrewsbury,  etc. 
Ry.,  13  Beav.  1  (1850).  Caledonian, 
etc.  Ry.  V.  Helensburgh,  etc.  Trus- 
tees, 5  Jur.  (N.  S.)  695  (H.  of  L. 
1856),  holds  that  a  promoter's  con- 
tract that  a  railroad  will  make  a  loan 
to  a  harbor  improvement  and  build 
an  extension  to  it  is  not  enforceable, 
even  though  the  railroad  received  a 
free  street  privilege  therebj'. 

3  Where  an  oil  transportation  com- 
pany contracted  to  deliver  all  its  oil 
to  a  railroad,  which  was  to  pay  a 
certain  price  therefor,  the  oil  com- 
pany may  collect  after  it  has  de- 
livered. The  railroad  cannot  set  up 
tdtra  vires.  Oil  Creek,  etc.  R.  R.  v. 
Pennsylvania  Transp.  Co.,  83  Pa.  St. 
160  (1876). 

•*  A  railroad  may  change  its  gauge 
from  narrow  to  wide.  Millvale  v. 
Evergreen  Ry.,  131  Pa.  St.  1  (1890). 

5  Ives  V.  Smith,  8  N.  Y.  Supp.  46 
(1889).  A  railroad  has  power  to  con- 
struct spurs,  under  the  Alabama  stat- 
ute. Arlington  v.  Savannah,  etc.  R.  R., 
95  Ala.  434  (1892). 

^  A  railroad  company  may  make  a 
reasonable  arrangement  wdth  a  single 
concern  to  supply  hacks  and  cabs  at 
its  terminals.  Donovan  v.  Pennsjd- 
vania  Company,  199  U.  S.  279  (1905). 
An  exclusive  grant  to  a  hack  or  trans- 
fer company  by  a  railroad  was  up- 
held in  State  r.  Union  Depot  Co.,  71 
Ohio  St.  379  (1905).  A  railroad  may 
give  to  a  'bus  and  baggage  company 
the  exclusive  privilege  of  soliciting 
business  on  its  premises.  Old  Colony 
R.  R.  I'.  Tripp,  147  Mass.  35  (1888). 
Contra,  McConnell  v.  Pedigo,  92  Ky. 


(231) 
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to  place  advertisements  on  the  railroad  box  cars  is  void.^  In  England 
it  is  held  that  a  railway  company  has  no  power  to  operate  omnibuses 
to  collect  and  distribute  passengers.-  A  railroad  company  may  dedi- 
cate a  portion  of  its  land  as  a  public  highway.^  Even  though  a  rail- 
road is  giving  a  lower  rate  to  one  customer  than  to  another,  yet  a  stock- 
holder cannot  maintain  a  suit  of  injunction  to  compel  the  party  to  pay 
what  he  should  have  paid.  AMiile  the  act  is  illegal,  it  is  not  ultra  vires, 
and  as  to  the  illegal  act  it  is  for  the  corporation  to  decide  whether  or 
not  it  will  sue.^  A  carrier  "  has  the  right  to  make  and  enforce  reasonable 
regulations  which  may  lawfully  fix  the  times,  the  places,  the  methods,, 
and  the  forms  in  which  it  will  receive  the  various  commodities  it  under- 
takes to  carry,  and  the  rules  which  it  thus  adopts  are  presumptively 
right  and  reasonable.  The  burden  is  on  him  who  assails  them  to  prove 
that  they  are  unfair  and  unjust,  and  it  is  only  when  it  clearly  appears 
by  competent  evidence  that  they  are  unreasonable  that  commissions 
or  courts  may  lawfully  interfere  to  annul  or  to  change  them."  ^ 

§  910.  An  interstate  consolidated  railroad  corporation  is  a  sepa- 
rate corporation  in  each  state,  although  it  has  one  capital  stock,  board 
of  directors,  and  name.  —  This  is  now  an  established  principle  of 
law.  The  question  has  been  involved  most  frequently  in  cases  turning 
on  the  jurisdiction  of  the  federal  courts. 

For  the  purposes  of  jurisdiction  a  distinction  is  made  between  a 
corporation  chartered  by  two  or  more  states  and  one  that  is  char- 

465  (1892) ;  Kalamazoo,  etc.  Co.  v.  Exclusive  rights  to  a  haekman  may 
Sootena,  84  Mich.  194  (1890).  A  rail-  be  given  by  a  depot  company.  God- 
road  company  may  grant  to  a  car-  bout  v.  St.  Paul,  etc.  Co.,  79  Minn, 
riage  company  the  exclusive  right  to  188  (1900).  A  depot  corporation  has 
have  the  latter's  agents  solicit  busi-  no  right  to  give  a  monopoly  to  one 
ness  on  the  trains  and  to  have  its  person  of  the  right  to  solicit  cab  busi- 
carriages  in  the  grounds  of  the  for-  ness  at  the  entrance  of  the  depot, 
mer.  Brown  v.  New  York  Cent.  etc.  even  though  such  entrance  is  on  the 
R.  R.,  75  Hun,  355  (1894).  A  rail-  company's  grounds.  Indianapolis,  etc. 
road  company  cannot  grant  an  ex-  Ry.  v.  Dohn,  153  Ind.  10  (1899). 
elusive  right  to  one  hack  line,  except  ^  National,  etc.  Co.  v.  Louisville^ 
so  far  as  such  exclusive  right  is  exer-  etc.  Co.,  110  Va.  413  (1909). 
cised  on  the  railroad  company's  o^\ti  ^  Attorney-General  v.  Mersey  Ry. 
property.  Pennsylvania  Co.  v.  City  Ltd.,  [1907]  App.  Cas.  415,  rev'g- 
of   Chicago,    181    111.    289    (1899).     A  [1907]  1  Ch.  81. 

railroad     cannot     give     an     exclusive         ^  People  v.  Eel  River,  etc.  R.  R.,  98 

right    to  a  baggage   carrier    to   solicit  Cal.  665  (1893).     A  railroad  company 

business     in     the     railroad     stations,  has    power    to    dedicate    land    for    a 

Hedding  v.  Gallagher,  69  N.   H.   650  street   intersecting   its   right   of   way. 

(1899).     A  railroad  may  give  to  one  Northern  Pac.   R.   R.   v.  Spokane,  56  * 

person  the  exclusive  privilege  of  solic-  Fed.  Rep.  915  (1893). 
iting  the  business  of  transferring  pas-  "  Anderson  v.   Midland  Ry.,   [1902) 

sengers  and  baggage  in  a  city  through  1  Ch.  369.     See  §§  187,  499,  500,  supra. 
which  the  railroad  passes.     N.  Y.,  etc.  ^  piatt  v.   Lecocoq,   158  Fed.   Rep. 

R.  R.  V.  Scovill,  71  Conn.  136  (1898).  723  (1907). 
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tered  by  but  one  state,  and  merely  authorized  by  the  laws  of  other 
states  to  do  business  in  them.  Where  it  is  chartered  by  two  or  more 
states,  it  is  considered  a  citizen  of  each  of  the  chartering  states.^ 

1  Graham  v.  Boston,  etc.  R.  R.,  118  a  foreign  railroad  company  creates 
U.  S.  161,  168  (1886) ;  Ohio,  etc.  Ry.  a  corporation  in  each  state.  Smith  v. 
V.  Wheeler,  1  Black,  286  (1861);  Cleveland,  etc.  Ry.,  170  Ind.  382  (1907). 
Nashua,  etc.  R.  R.  v.  Boston,  etc.  R.  An  interstate  consolidated  railway  com- 
R.,  8  Fed.  Rep.  458  (1881).  Even  pany  is  a  domestic  corporation  in 
though  a  railroad  is  incorporated  in  each  of  the  states  wherein  it  is  or- 
Connecticut  and  Massachusetts  and  a  ganized.  Baldwin  v.  Chicago,  etc. 
citizen  of  jSIassachusetts  may  sue  the  Ry.,  86  Fed.  Rep.  167  (1898) ; 
corporation  in  Connecticut  in  the  Nashua,  etc.  R.  R.  i'.  Boston,  etc.  R. 
United  States  court,  yet  he  cannot  sue  R.,  136  U.  S.  356  (1890) ;  Home  v. 
the  same  corporation  in.  JMassachu-  Boston,  etc.  R.  R.,  18  Fed.  Rep.  50 
setts  in  the  United  States  court.  (1883) ;  Nashua,  etc.  R.  R.  v.  Boston, 
Goodwin  v.  New  York,  etc.  R.  R.,  124  etc.  R.  R.,  19  Fed.  Rep.  804  (1883) ; 
Fed.  Rep.  358  (1903),  carefully  re-  Covington,  etc.  Co.  v.  Mayer,  31  Ohio 
viewing  the  decisions,  and  the  court  St.  317  (1877) ;  Re  Sage,  70  N.  Y.  220 
stating  that  such  a  corporation  is  but  (1877) ;  Quincy,  etc.  Bridge  Co.  v. 
one  corporation,  but  it  is  a  citizen  Adams  County,  88  111.  615  (1878),  a 
of  each  state  and  in  each  state  is  taxation  ease ;  Port  Royal  R.  R.  v. 
treated  as  a  citizen  of  that  state.  A  Hammond,  58  Ga.  523  (1877),  hold- 
New  Hampshire  railroad  corporation,  ing  that  the  courts  of  one  of  the 
which  afterwards  becomes  a  citizen  chartering  states  cannot  compel  it  to 
of  Massachusetts  and  Maine  by  con-  perform  specifically  a  contract  to  be 
solidation,  cannot  be  sued  in  the  executed  in  one  of  the  others ;  Eaton, 
United  States  court  by  a  citizen  of  etc.  R.  R.  v.  Hunt,  20  Ind.  457  (1863), 
New  Hampshire  on  the  ground  of  a  case  of  consolidation ;  Hart  v.  Bos- 
diverse  citizenship.  Goodwin  v.  Bos-  ton,  etc.  R.  R.,  40  Conn.  539  (1873), 
ton,  etc.  R.  R.,  127  Fed.  Rep.  986  holding  that  a  decree  of  dissolution. 
(1904).  A  consolidated  interstate  in  one  of  the  states  affects  only  its 
railroad  company  is  a  corporation  in  franchises  in  that  state ;  State  v. 
each  and  both  states,  and  if  sued  in  Metz,  32  N.  J.  L.  199  (1867),  a  taxa- 
the  state  court  in  one  of  the  states,  tion  case ;  Richardson  v.  Vermont,  etc. 
cannot  remove  the  case  to  the  United  Ry.,  44  Vt.  613  (1872) ;  Memphis,  etc. 
States  court  on  the  ground  of  diver-  R.  R.  v.  Alabama,  107  U.  S.  581 
sity  of  citizenship.  Wasley  v.  Chi-  (1882) ;  Blackburn  v.  Selma,  etc.  R. 
cago,  etc.  Ry.,  147  Fed.  Rep.  608  R.,  2  Flip.  525  (1879) ;  s.  c,  3  Fed. 
(1906).  Where  a  manufacturing  com-  Cas.  526 ;  State  v.  Northern,  etc.  R. 
pany  is  incorporated  first  in  New  R.,  18  Md.  193  (1861);  Colglazier  v. 
Hampshire  and  then  in  Maine,  but  Louisville,  etc.  R.  R.,  22  Fed.  Rep. 
its  principal  place  of  business  con-  568  (1884) ;  Pacific  R.  R.  v.  Missouri 
tinues  to  be  in  New  Hampshire,  it  is  Pac.  Ry.,  23  Fed.  Rep.  565  (1883) ; 
a  citizen  of  New  Hampshire  in  decid-  Racine,  etc.  R.  R.  i'.  Farmers'  L.  & 
ing  the  jurisdiction  of  the  United  T.  Co.,  49  111.  349  (1868),  a  case  of 
States  coiirt.  Fairfield  v.  Great  Falls,  consolidation.  Hence,  if  the  corpora- 
etc.  Co.,  175  Fed.  Rep.  305  (1910).  tion  is  sued  in  one  of  these  states,  it 
Consolidation  of  two  corporations  cannot  assert  that  it  is  a  corporation 
created  by  different  states  can  only  of  the  other  state  and  thus  remove 
be  by  legislative  authority  of  both  the  case  to  the  federal  courts.  Union 
states,  and  the  consolidated  company  Trust  Co.  v.  Rochester,  etc.  R.  R.,  29 
is  a  separate  and  distinct  corporation  Fed.  Rep.  609  (1886),  holding  also 
in  each  state.  Whaley  v.  Bankers',  that  a  judgment  against  it  is  con- 
etc,  39  Tex.  Civ.  App.  385  (1905).  elusive  on  it  as  a  corporation  in  both 
The  consolidation  of  a  domestic  with  states ;    Re  U.   S.   Rolling  Stock  Co., 
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A  corporation  which  is  created  by  the  joint  act  of  two  or  more  states 
is  considered  to  consist  of  as  many  corporations  as  there  are  states 
which  have  joined  in  creating  it.  The  relation  of  these  constituent 
corporations  towards  each  other  is  the  same  as  though  they  were  dif- 
ferent corporations  having  the  same  name.^    A  contract  by  a  consoli- 


57  How.  Pr.  16  (1878),  passing  upon 
receiver's  certificates  issued  in  dif- 
ferent states ;  Cleveland,  etc.  R.  R.  v. 
Speer,  56  Pa.  St.  325  (1867),  that  the 
covirts  of  one  state  follow  the  courts 
of  the  other  in  its  construction  of  the 
charter ;  Commonwealth  v.  Pittsburg, 
etc.  R.  R.,  58  Pa.  St.  26  (1868),  hold- 
ing that  reincorporating  in  another 
state  is  not  cause  for  forfeitiu-e  of 
charter ;  Ohio,  etc.  R.  R.  v.  Weber, 
96  111.  443  (1880),  a  taxation  case; 
Chicago,  etc.  Ry.  v.  Auditor-General, 
53  Mich.  79  (1884),  the  same;  Mc- 
Gregor V.  Erie  Ry.,  35  N.  J.  L.  115 
(1871).  A  consolidated  railroad  run- 
ning into  two  states  is  a  separate  cor- 
poration in  each  state,  and  being  sued 
in  one  state  cannot  remove  the  case 
to  the  federal  court  on  the  ground 
that  it  is  a  citizen  of  the  other  state. 
Paul  V.  Baltimore,  etc.  R.  R.,  44  Fed. 
Rep.  513  (1890).  A  consolidated  cor- 
poration running  into  two  states  is 
a  separate  corporation  in  each  state. 
Colglazier  i-.  Louisville,  etc.  Rv.,  22 
Fed.  Rep.  568  (1884) ;  Central  T.  Co. 
t;.  St.  Louis,  etc.  Ry.,  41  Fed.  Rep. 
551  (1890).  A  consolidated  corpora- 
tion running  into  three  states  is  a 
separate  domestic  corporation  in  each 
of  those  states.  It  may  transact  its 
corporate  business  in  one  state  for 
aU.  Fitzgerald  v.  Missouri  Pac.  Ry., 
45  Fed.  Rep.  812  (1891).  See  also 
Pierce,  Railroads,  pp.  17-23.  As  re- 
gards the  jurisdiction  of  the  federal 
courts,  an  interstate  corporation  is 
treated  as  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  into 
which  it  runs.  Phinizy  v.  Augusta, 
etc.  R.  R.,  56  Fed.  Rep.  273  (1893). 

1  Farnum  v.  Blackstone  Canal  Corp., 
1  Sumn.  46  (1830) ;  s.  c,  8  Fed.  Cas. 
1059,  where  it  was  said  that  their 
corporate  existence  is  not  merged, 
but  that  a  unity  of  stock  and  interest 
only  is  created.  To  same  effect, 
Quincy  Bridge  Co.  v.  Adams  County, 


88  111.  615  (1878);  Covington,  etc. 
Bridge  Co.  v.  Mayer,  31  Ohio  St.  317 
(1877),  holding  that  it  has  a  legal 
domicile  in  each  state  and  may  hold 
its  meetings  in  either ;  but  as  to 
meetings,  see  contra,  Aspinwall  v. 
Ohio,  etc.  R.  R.,  20  Ind.  492  (1863) ; 
Re  Sage,  70  N.  Y.  220  (1877),  holding 
that  the  consolidation  of  foreign  and 
domestic  corporations  creates  a  do- 
mestic corporation.  Cf.  Chicago,  etc. 
R.  R.  V.  Minnesota,  etc.  R.  R.,  29  Fed. 
Rep.  337  (1886);  Sprague  v.  Hart- 
ford, etc.  R.  R.,  5  R.  I.  233  (1858), 
holding  that  it  is  not  so  far  a  foreign 
corporation  as  to  render  it  liable  to 
attachment ;  State  i'.  Northern  Cen- 
tral R.  R.,  18  Md.  193  (1861);  Fisk 
V.  Chicago,  etc.  R.  R.,  4  Abb.  Pr.  (N.*fe.) 
378  (1868),  holding  that  its  ultra 
vires  acts  are  not  rendered  valid  by 
the  action  of  the  legislature  of  one 
of  the  states  which  created  it,  con- 
firming them ;  Port  Royal  R.  R.  v. 
Hammond,  58  Ga.  523  (1877),  holding 
that  the  courts  of  one  of  the  states 
creating  it  cannot  compel  it  to  go  into 
the  other  state  and  specifically  exe- 
cute a  contract ;  LluUer  r.  Dows,  94 
U.  S.  445  (1876),  holding  that,  for 
the  purpose  of  the  jurisdiction  of  the 
federal  courts,  a  corporation  created 
by  one  state,  though  consolidated  with 
another  of  the  same  name  incorpo- 
rated by  another  state,  is  considered 
as  existing  under  the  law  of  the  for- 
mer state  alone.  To  similar  effect, 
Clark  t'.  Barnard,  108  U.  S.  436 
(1883) ;  Blackburn  v.  Selma,  etc.  R. 
R.,  2  Flip.  525  (1879) ;  s.  c,  3  Fed. 
Cas.  526,  a  foreclosure  case;  Cope- 
land  V.  Memphis,  etc.  R.  R.,  3  Woods, 
651  (1878) ;  s.  c,  6  Fed.  Cas.  501 ; 
Co\'ington  v.  Co\angton,  etc.  Co.,  10 
Bush  (Ky.),  69  (1873),  upholding  a 
charter  amendment  made  by  one  state 
only ;  but  see  Canal  Co.  v.  Railroad 
Co.,  4  Gill  &  J.  (Md.)  1,  131  (1832) ; 
Railroad  Co.  v.  Harris,   12  Wall.  65 
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dated  interstate  corporation  signed  in  its  name  is  not  presumed  to  bind 
the  corporation  in  each  state.^  A  consoHdated  railroad  corporation 
of  several  states  may  be  compelled  by  any  one  of  the  states  to  comply 
with  its  statutes  so  far  as  acts  within  that  state  are  concerned.^  Thus 
a  consolidated  railroad  company  of  Massachusetts  and  Connecticut 
cannot  buy  or  hold  stocks  in  Massachusetts  if  prohibited  by  the  stat- 
utes of  that  state,  even  though  it  is  allowed  so  to  do  by  the  laws  of 
Connecticut.^  A  consolidated  Connecticut,  Massachusetts,  and  Rhode 
Island  steam  railroad  company  may  be  compelled  by  a  bill  in  equity 
in  Connecticut  to  execute  its  guaranty  of  dividends  on  street  railway 
stock  in  accordance  with  its  agreement  to  that  effect,  even  though  the 
same  consolidated  railroad  company  cannot  do  so  under  the  laws  of 
Massachusetts.'* 

An  interstate  railroad  running  into  Illinois  is  not  bound  to  have 
a  majority  of  its  directors  citizens  of  Ilhnois,  even  though  the  Illinois 
constitution  requires  such  from  all  corporations  created  in  that  state.^ 

(1870),  where  a  railroad  chartered  Riverdale,  etc.  Mills,  127  Fed.  Rep. 
by  two  states  was  held  to  be  a  unity  497  (1904).  A  company  organized 
as  related  to  its  responsibility  for  by  the  consolidation  of  a  North  Caro- 
damages  for  injuries  to  a  passenger.  Una  railroad  company  with  a  Vir- 
A  foreign  railroad  corporation,  hav-  ginia  railroad  company  is  still  a  do- 
ing complied  with  the  law  of  Ne-  mestic  corporation  in  North  Carolina, 
braska  as  to  filing  its  charter,  etc.,  Staton  t^.  Atlantic,  etc.  R.  R.,  144  N.  C. 
was  held  to  be  a  corporation  of  that  135  (1907). 


state.  Stout  v.  Sioux  City,  etc.  R.  R., 
8  Fed.  Rep.  794  (1881).  Contra,  Chi- 
cago, etc.  R.  R.  V.  Minnesota,  etc.  R. 


1  Louisville,  etc.  Ry.  v.  Louis\'ille 
Trust  Co.,  174  U.  S.  552  (1899),  rev'g 
on  this  point  Louisville  Trust  Co.  v. 


R.,  29  Fed.  Rep.  337  (1886).     But  a    Louisville,  etc.  Ry.,  75  Fed.  Rep.  433 


foreign  corporation  does  not  become 
a  Nebraska   corporation  by   purchas- 


(1896).       Stock  in  a  consolidated  in- 
terstate railroad  holding  a  charter  in 


ing  a  railroad  in  Nebraska.     Chicago,  Massachusetts  and  also  in  New  York 

etc.  Ry.  V.  Dakota  Co.,  28  Fed.  Rep.  is   subject   to    the   Massachusetts   in- 

219    (1886).     A    corporation    of    Vir-  heritance   tax.     Moody   v.   Shaw,   173 

ginia  became  a  corporation   of  West  Mass.  375  (1899). 

Virginia  by  the  creation  of  the  latter  ^  Attorney-General    v.    New    York, 

state,    the    corporation    being    in    its  etc.  R.  R.,  198  Mass.  413  (1908). 

jurisdiction.     Farmers'   Bank   v.   Get-  ^  Attorney-General    v.    New    York, 

tinger,  4  W.  Va.  305  (1870).     See  also  etc.  R.  R.,  198  Mass.  413  (1908). 

Chicago,  etc.  R.  R.  v.  Auditor-General,  *  Mackay   v.  New  York,   etc.   Co., 

53  Mich.  79  (1884),  involving  a  ques-  82  Conn.  73  (1909). 

tion  of   taxation.     Where  a  corpora-  ^  Ohio,  etc.  R.  R.  v.  People,  123  111. 

tion  is  incorporated  in  two  states  by  467    (1888).     Where    a    consolidation 

the   same   name   and   with   the   same  of  a  domestic  with  a  foreign  railroad 

officers  and  incorporators,  each  state  company  is  to  be  in  accordance  with 

giving    the    corporation    certain   ripa-  the  laws  of  the  other  state,  irregular- 

rian   rights    on    a   river,    a    mortgage  ities  as   to   making  up   the  board  of 

given    by    one    of    the    corporations,  directors,    etc.,    as    required    by    the 

without  stating  which  one,  when  fore-  laws  of  such  other  state,  will  not  be 

closed,  must   be  foreclosed  as  against  inquired    into    collaterally.      Smith    v. 

both  corporations  in  order  to  convey  Cleveland,  etc.  Ry.,  170  Ind.  382  (1907). 
complete  title.     Alabama,  etc.  Co.  v. 
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Even  though  a  Nebraska  railroad  corporation  sells  all  Its  property  to 
an  Illinois  railroad  corporation  in  exchange  for  stock  of  the  latter, 
which  is  issued  to  the  stockholders  of  the  former,  the  latter  does  not 
thereby  become  a  Nebraska  corporation,  preventing  the  removal  of 
cases  to  the  federal  court.^  Where  a  railroad  runs  through  five  states 
and  is  owned  by  five  separate  corporations,  one  in  each  state,  and  then 
a  new  corporation  is  created  in  one  of  these  states,  and  all  the  five 
convey  their  property  to  that  one,  in  accordance  with  an  agreement 
of  consolidation  contemplating  such  new  corporation  and  conveyances, 
it  has  been  held  that  the  new  corporation  is  a  citizen  only  of  the  state 
in  which  it  was  first  incorporated.-  This  same  consolidation,  however, 
came  before  the  federal  court  in  Missouri,  and  it  was  there  held  that 
the  consolidation  of  four  railroad  corporations  of  four  different  states 
creates  a  consolidated  corporation,  which  is  a  citizen  of  each  of  the  four 
states,  and  hence  it  cannot  remove  a  suit  to  the  federal  court  in  one  of 
the  states  on  the  ground  of  its  being  a  non-resident.^  The  supreme 
court  of  the  United  States  finally  held  that  a  consolidated  railroad  in 
dift'erent  states  is  a  citizen  of  each  state  and  in  a  suit  in  one  of  the  states 
it  cannot  remove  the  case  to  the  federal  court  on  the  ground  that  it  is 
a  citizen  of  another  state."  An  interstate  railroad  chartered  by  act  of 
congress  may  have  its  domicile  in  a  state  distant  from  the  railroad  it- 
self.^ In  valuing,  for  collateral  inheritance  tax  purposes,  the  stock  of 
a  consolidated  interstate  railroad  company,  the  value  should  be  on  a 
basis  of  such  part  of  the  property  as  is  within  the  state.^ 

1  Walters  r.  Chicago,  etc.  R.  R.,  104  other;  (3)  the  creation  of  the  con- 
Fed.  Rep.  377  (1900) ;  aff'd,  186  U.  S.  solidated  corporation  as  a  new  cor- 
479.  The  fact  that  the  C,  B.  &  Q.  R.  poration,  and  the  extinction  at  the 
R.  Co.,  an  Illinois  corporation,  first  same  time  of  the  constituent  corn- 
took  a  lease  of  and  then  purchased  panies  as  separate  entities."  West- 
the  road  of  the  B.  &  M.  R.  R.  Co.  in  heider  v.  Wabash  R.  R.,  115  Fed.  Rep. 
Iowa,  does  not  make  the  former  com-  840  (1902). 

pany   an   Iowa   corporation.     It   con-  ^  ^inn  v.  Wabash  R.  R.,  118  Fed. 

tinues   an   Illinois   corporation.     Conn  Rep.  55  (1902). 

V.  Chicago,  etc.  R.  R.,  48  Fed.  Rep.  "  Patch  v.  Wabash  R.  R.  Co.,  207 

177  (1891).  U.  S.  277  (1907). 

2  It  is  not  even  a  citizen  of  one  of  ^  In  Interstate  Com.  Com'rs.  v. 
the  other  states  which  permitted  eon-  Texas  &  Pac.  Ry.,  57  Fed.  Rep.  948 
solidation  upon  such  terms  as  might  (1893),  the  court  held  that  the  prin- 
be  agreed  upon.  The  court  said:  cipal  office  and  domicile  of  the  de- 
"The  courts  have  recognized  at  least  fendant  was  in  New  York  city,  where 
three  distinct  forms  of  railroad  con-  the  company  held  its  stockholders' 
solidations:  (1)  An  agreement  of  and  directors'  meetings  and  kept  its 
consolidation  between  two  companies,  stock-books  and  records,  even  though 
and  the  continuance  in  existence  of  the  general  or  administrative  offices 
both  corporations;  (2)  the  merger  of  of  the  heads  of  departments  were  in 
one  corporation  into  another,  and  the  Texas.  The  company  itself  existed 
continuance  in  existence  of  one  of  under  a  charter  granted  by  congress, 
the   two,    and    the   extinction   of   the  «  Kingsbury  v.  Chapin,   196  Mass. 
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Where  a  corporation  created  in  one  state  is  merely  authorized  by 
statute  to  transact  business  in  others,  it  is  a  citizen  only  of  the  state 
which  chartered  it.^  A  requirement  that  a  foreign  corporation  shall 
file  its  charter  with  the  secretary  of  state  does  not  create  a  domestic 
corporation  of  such  company  so  far  as  the  jurisdiction  of  the  United 
States  courts  is  concerned,  even  though  the  statute  says  that  a  domes- 
tic corporation  is  thereby  created.-     IMerely  being  licensed  to  do  busi- 

533  (1907).  The  inheritance  tax  in  State  v.  Delaware,  etc.  R.  R.,  30 
New  York  on  stock  applies  to  stock  in  N.  J.  L.  473  (1864) ;  Milnor  v.  New 
a  consolidated  raikoad  corporation . of  York,  etc.  R.  R.,  53  N.  Y.  363  (1873), 
New  York  and  Massachusetts,  but  the  but  holding  that  a  foreign  railroad  eor- 
valuation  will  be  such  part  of  the  actual  poration  authorized  to  extend  its  line 
value  as  the  value  of  the  corporate  into  another  state  is  liable  the  same 
property  in  the  state  bears  to  the  whole  as  a  domestic  corporation.  Cf.  Penn- 
Dronertv  Matter  of  Cooley,  186  N.  Y.  sylvania  R.  R.  v.  St.  Louis,  etc.  R.  R., 
220  (1906).  118  U.  S.  290  (1885) ;    but  see  Mem- 

1  Pennsylvania  R.  R.  v.  St.  Louis,  phis,  etc.  R.  R.  v.  Alabama,  107  U.  S. 
etc  R  R  118  U.  S.  290  (1885);  581  (1882),  and  Clark  v.  Barnard, 
County  Court  v.  Baltimore,  etc.  R.  R.,  108  U.  S.  436,  451  (1882).  The  whole 
35  Fed  Rep  161  (1888) ;  Baltimore,  question  turns  upon  the  wording  of 
etc  R  R  V  Ford,  35  Fed.  Rep.  170  the  statute.  Goodlett  v.  Louisville 
(1888);  Raih-oad  Co.  v.  Koontz,  104  R.  R.,  122  U.  S.  391  (1887),  a  case 
U  S  5  (1881);  Missouri,  etc.  R.  R.  where  the  rule  stated  m  the  text  pre- 
i;  Texas,  etc.  Ry.,  10  Fed.  Rep.  497  vaUed.  As  contrary  to  the  rule,  see 
(1881)-  '  Callahan  v.  Louisville,  etc.  Goshorn  v.  Super^dsors,  1  W.  Va.  308 
R  R  ,  11  Fed.  Rep.  536  (1882),  where  (1865).  In  Baltimore,  etc.  R.  R.  v. 
the  defendant  also  operated  a  leased  Wightman,  29  Gratt.  (Va.)  431  (18/7), 
line  in  the  state ;  Moore  t-.  Chicago,  a  foreign  corporation  which  had  leased 
etc  Ry  21  Fed.  Rep.  817  (1884),  a  railroad  in  the  state  was  held  to  be  a 
passing  upon  the  right  to  remove  a  domestic  corporation  as  regards  the 
cause  to  the  United  States  court.  To  right  to  remove  a  case  to  the  federal 
same  effect  is  Wilkinson  v.  Delaware,  court.  See  also  Wilmer  v.  Atlanta, 
etc  R  R  22  Fed.  Rep.  353  (1884),  etc.  Ry.,  2  Woods,  409  (1875) ;  s.  c, 
where  it  operated  a  leased  line  in  the  30  Fed.  Cas.  73,  holding  that  a  fed- 
state  ;  Baltimore,  etc.  R.  R.  v.  Galla-  eral  court  sitting  m  one  state  will 
hue  12  Gratt.  (Va.)  658  (1885) ;  Den-  appoint  a  receiver  over  the  property 
nistoun  V.  New  York,  etc.  R.  R.,  1  Hilt,  in  both  ;  Bishop  i-.  Brainerd  28  Conn 
(N  Y  )  62  (1856) ;  Baltimore,  etc.  289  (1859) ;  Wheeling  v.  Baltimore,  1 
R  R  V.  Wightman,  29  Gratt.  (Va.)  431  Hughes.  90  (1862) ;  s.  c,  29  Fed.  Cas. 
(1877)  holding  that  it  may  be  sued  914,  holding  that  a  stockholder  id  one 
for  injuries  received  on  a  leased  line  state  may  sue  the  duplicate  corpora- 
in  the  state  where  such  leased  line  tion  in  the  other  state  in  the  federal 
is  situated.  To  same  effect,  Balti-  courts  on  a  stockholder's  cause  of 
more  etc  R.  R.  v.  Noell,  32  Gratt.  action.  An  Illinois  and  Wisconsin 
(Va  )'  394  (1879)  ;  Phillipsburgh  corporation  is  a  Wisconsin  corpora- 
Bank  V.  Lackawanna  R.  R.,  27  N.  J.  tion  only  as  regards  injuries  inflicted 
L  206  (1858),  holding  that  in  New  there.  Rariroad  Co.  v.  VVhitton,  13 
Jersey  attachment  will  not  lie  against  Wall.  270  (1871).  Cf.  in  general, 
a  foreign  corporation  owning  prop-  Allegheny  County  ^-Cleveland  etc. 
erty  there,  and  authorized  by  that  R.  R.,  51  Pa.  St.  228  (I860) ;  Ohio 
state  to  do  business  there.     To  same    etc.   R.   R.   v.  Wheeler,   1   Black,  286 


effect,  Martin  v.  Mobile,  etc.  R.  R.,  7 
Bush    (Ky.),    116    (1870).     Neverthe- 


(1861). 

2  St.  Louis,  etc.  Ry. 


V.  James,  161 


less    such  "a    corporation    is    foreign.     U.    S.    545    (1896);     Stephens   v.    St. 
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ness  in  the  state  does  not  make  a  foreign  corporation  a  resident  of  the 
state.^  \Miere  a  domestic  railroad  is  leased  to  a  foreign  corporation, 
under  a  statute  which  thereby  expressly  makes  the^  latter  a  domestic 
corporation,  it  becomes  such  for  purposes  of  jurisdiction.^ 

§911.  Contracts  for  the  construction  of  a  railroad. —The 
chief  cause  of  litigation  between  a  railroad  company  and  contractors 
is  in  regard  to  the  specifications  and  extra  work.^  Generally  all  these 
matters  are,  by  the  terms  of  the  contract,  to  be  determined  by  the  chief 
engineer  of  the  company,  and  his  decision  is  made  final. ^     Sometimes 

ing.  Martinsburg,ete.  R.  R.  v.  March; 
114  U.  S.  549  (1885).  Where  the 
engineer's  decision  is  to  be  binding 
on  the  parties,  it  can  be  impeached 
onlj'  for  fraud  or  such  gross  error 
as  to  imply  bad  faith.  Chicago,  etc. 
R.  R.  t'.  Price,  138  U.  S.  185  (1891). 
Where  the  chief  engineer  is  to  be 
the  final  umpire  his  decision  can  be 
impeached  onlj'  for  fraud  or  the 
equivalent  of  fraud.  Choctaw,  etc. 
R.  R.  V.  Newton,  140  Fed.  Rep.  225 
(1905).  Where  the  price  of  extra 
work  must  be  passed  upon  by  the  en- 
gineer, according  to  contract,  suit 
does  not  lie  until  after  such  price  has 
been  fixed  by  him,  except  in  case  of 
fraud,  collusion,  or  gross  mistake  im- 
pljdng  bad  faith  or  failure  to  exer- 
cise an  honest  judgment.  North 
American,  etc.  Co.  v.  R.  E.  McMath, 
etc.  Co.,  116  Fed.  Rep.  169  (1902). 
Even  though  the  contract  provides 
that  the  engineer's  certificate  should 
be  conclusive,  yet  his  error  of  judg- 
ment or  mistake  may  be  so  gross  as 
to  imply  bad  faith,  notwithstanding 
he  had  no  intention  of  defrauding. 
Cornell  &  Co.  v.  Steele,  109  Va.  589 
(1909).  A  provision  that  the  engi- 
neer's decision  shall  be  conclusive  is 
binding,  except  for  fraud.  Williams 
V.  Chicago,  etc.  Ry.,  1.5.3  Mo.  487 
(1899).  A  construction  contract  may 
make  the  engineer's  decision  as  to  work 
conclusive.  Wood  v.  Chicago,  etc. 
R.  R..  39  Fed.  Rep.  52  (1889).  As  to 
a  contractor's  work  and  the  decision  of 
the  chief  engineer,  see  McCauley  v. 
Keller,  130  Pa.  St.  53  (1889).  The 
rule  in  regard  to  the  engineer's  deci- 
sion under  a  construction  contract 
whereby  his  decision  is  made  con- 
clusive  is   as   follows:     ."The   second 


Louis,  etc.  R.  R.,  47  Fed.  Rep.  530 
(1891).     See  §§  696-700,  759,  supra. 

1  Martin  v.  Baltimore,  etc.  R.  R., 
151  U.  S.  673  (1894). 

-  Western,  etc.  R.  R.  v.  Roberson, 
61  Fed.  Rep.  592  (1894).  The  fact 
that  by  statute  a  foreign  corporation 
by  filing  certain  papers  is  declared 
to  be  a  domestic  corporation  does  not 
prevent  it  from  remo\-ing  a  ease  to 
the  federal  court  as  being  a  foreign 
corporation.  Markwood  v.  Southern 
Ry.,  65  Fed.  Rep.  817  (1895).  Al- 
though a  statute  authorizes  a  foreign 
corporation  to  build  a  road  in  the 
state,  this  does  not  make  the  corpora- 
tion a  domestic  corporation  so  far 
as  the  jurisdiction  of  the  federal 
courts  is  concerned.  Chapman  i'.  Ala- 
bama, etc.  R.  R.,  59  Fed.  Rep.  370 
(1894). 

3  A  contractor  who  has  not  com- 
plied with  the  contract  on  his  part 
cannot  obtain  equitable  performance 
on  the  companv's  part.  Wood  v. 
Boney,  21  Atl.  Rep.  574  (N.  J.  1891). 
Suits  by  railroad  contractors  on  their 
contract  to  construct  the  railroad 
frequently  involve  complicated  ques- 
tions growing  out  of  the  specifications. 
Central  Trust  Co.  v.  Condon,  67  Fed. 
Rep.  84  (1895) ;  Galveston,  etc.  Ry. 
V.  Johnson,  74  Tex.  256  (1889).  Con- 
cerning the  liability  of  a  railroad  to 
pay  contractors  for  extra  work,  where 
the  plans  are  changed,  see  Henderson 
Bridge  Co.  v.  AIcGrath,  134  U.  S.  260 
(1890).  As  to  the  classification  of 
work  see  also  Rieker  v.  Collins,  81 
Tex.  662  (1891);  Gulf,  etc.  Rv.  v. 
Rieker,  17  S.  W.  Rep.  382  (Tex.  1891). 

^  Where  a  construction  contract 
refers  matters  to  the  company's  engi- 
neer for  decision,  his  decision  is  bind- 
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the  company  undertakes  to  obtain  the  right  of  way.^  The  agreement 
of  a  contractor  to  pay  five  pounds  as  Hquidated  damages  for  each  day 
exceeding  the  number  of  days  within  which  the  work  is  to  be  completed  is 
legal  and  may  be  enforced.^  Under  the  ordinary  construction  contract, 
a  subcontractor  has  no  contract  relations  with  the  railroad  company.* 


clause  in  the  contract,  declaring  that 
the  engineer's  measurements  and  cal- 
culations of  the  quantity  and  amount 
of  the  several  kinds  of  work,  and 
also  that  his  classification  of  the  ma- 
terial contained  in  excavations,  shall 
be  final  and  conclusive,  is  a  valid 
pro^'ision,  and  is  binding  upon  the 
parties  to  the  agreement.  Therefore 
there  can  be  no  recovery  in  excess 
of  the  engineer's  final  estimate,  un- 
less such  estimate  is  successfully  as- 
sailed for  fraud,  gross  errors,  or  mis- 
take." Lewis  V.  Chicago,  etc.  Ry.,  49 
Fed.  Rep.  708  (1891);  Martinsburg, 
etc.  R.  R.  V.  March,  114  U  S.  549 
(1885) ;  Wood  v.  Chicago,  etc.  R.  R., 
39  Fed.  Rep.  52  (1889),  and  cita- 
tions; Sweet  V.  Morrison,  116  N.  Y. 
19  (1889) ;  Brush  v.  Fisher,  70  Mich. 
469  (1888) ;  Mundy  t-.  Louis\dlle,  etc. 
R.  R.,  67  Fed.  Rep.  633  (1895).  For 
a  complicated  and  difficult  case,  where 
the  final  certificate  of  the  engineer 
was  to  be  binding  upon  the  contract- 
ors, see  O'Brien  i'.  Mayor,  etc.,  139 
N.  Y.  543  (1893).  As  to  the  rights  and 
duties  of  the  chief  engineer  under 
the  usual  contract  of  construction, 
where  the  contract  has  been  modified  by 
parol  agreement,  see  Malone  v.  Phila- 
delphia, etc.  Co.,  157  Pa.  St.  430  (1893). 

1  Where  a  construction  contract  re- 
quires the  railroad  to  procure  the 
right  of  way  or  to  act  under  the 
orders  of  the  construction  company 
in  obtaining  it,  the  former  is  not 
responsible  to  the  owners  of  the  latter 
for  not  obtaining  it,  the  road  having 
been  built.  Fitzgerald  v.  Missouri 
Pac.  Ry.,  45  Fed.  Rep.  812  (1891). 

-  Stegmann  r.  O'Connor,  81  L.  T. 
Rep.  627  (1900).  Penalties  due  by 
reason  of  a  contractor  not  complet- 
ing his  contract  within  a  specified 
time  may  be  used  for  dividends. 
Such  penalties,  however,  may  be  re- 
leased. Aleoy,  etc.  Co.  v.  Greenhill, 
79  L.  T.  Rep.  257  (1898).     A  deposit  as 


a  forfeit  in  case  the  purchaser  does  not 
fulfill  may  be  kept  by  the  vendor  if  the 
purchaser  does  not  fulfill.  Sprague  v. 
Booth,  [1909]  A.  C.  576.  If  in  an  agree- 
ment between  two  parties  to  organize 
a  business  and  incorporate  it,  one  to 
furnish  the  capital  and  the  other  his 
ser\'ices,  there  is  a  sufficient  considera- 
tion, and  if  the  contract  provides  for 
liquidated  damages  for  breach,  which 
are  not  unreasonable,  that  pro\T[sion 
should  be  enforced.  Doan  v.  Rogan, 
79  Ohio  St.  372  (1909).  Where  a 
person  agrees  to  buy  stock  for  S8,000 
and  gives  his  note  for  $1,500  to 
secm"e  performance,  that  amount  to 
be  credited  if  the  balance  is  paid, 
this  is  liquidated  damages  if  the 
balance  is  not  paid,  and  may  be 
collected.  Moyses  t'.  Sehendorf,  238 
111.  232  (1909).  Liquidated  damages 
for  delay  in  performing  a  contract 
cannot  be  collected  if  the  delay  was 
caused  by  both  parties,  and  it  is 
impossible  to  apportion  the  damages. 
Champlain,  etc.  Co.  v.  O'Brien,  117 
Fed.  Rep.  271  (1902).  A  contract 
may  pro\'ide  for  liquidated  damages, 
to  be  paid  by  the  contractor  for  fail- 
ure to  complete  the  contract  m  ac- 
cordance with  its  terms,  and  such 
damages  may  be  collected  if  reason- 
able and  if  the  exact  damage  cannot 
be  accurately  determined.  Curtis  v. 
Van  Bergh,  161  N.  Y.  47  (1899).  A 
penalty  was  enforced  in  Robinson  v. 
Centenary,  etc.,  68  N.  J.  L.  723  (1902), 
the  court  construing  the  penalty 
as  liquidated  damages,  it  being  im- 
possible to  ascertain  the  real  damages 
and  the  penalty  being  reasonable.  A 
forfeit  of  liquidated  damages  for  de- 
lay is  legal  if  there  is  some  damage 
and  the  amount  specified  is  reasonable, 
when  it  would  be  difficult  to  estimate 
the  actual  damage.  Pressed,  etc.  Co. 
V.  Eastern  Ry.,  etc.  121  Fed.  Rep.  609 
(1903). 

*  A    subcontractor    cannot    collect 
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Questions  relative  to  contractor's  liens  at  common  law  ^  and  under 
the  mechanic's  lien  law  ^  are  considered  elsewhere.  A  contract  giving 
the  railroad  a  lien  on  the  contractor's  property,  in  case  of  default  in 
the  contract,  is  valid  as  a  pledge  after  the  railroad  takes  possession.^ 
A  railroad  is  liable  for  an  accident  occurring  while  the  road  is  being 
operated  by  the  contractors."* 

Where  payments  are  not  made  in  accordance  with  the  contract, 
the  contractor  constructing  the  road  may  stop  and  sue  for  materials 
already  furnished  or  services  rendered,  or  may  proceed  and  sue  for  the 
past-due  installment.  If  the  contractor  can  show  that  the  payment 
not  made  was  so  inexcusable,  or  unreasonable,  or  indicative  of  an  utter 
inability  to  perform  the  entire  contract  as  to  be  equivalent  to  a  refusal 
to  perform,  then  he  may  sue  for  profits  which  he  would  have  earned 
if  the  contract  had  been  fully  performed.^     Failure  on  the  part  of  one 


from  the  railroad  company  for  extra 
work  where  no  contract  relation  is 
shown.  Woodruflf  v.  Rochester,  etc. 
R.  R.,  108  N.  Y.  39  (1888).  Where 
contractors  with  the  receiver  have 
failed  to  comply  and  nothing  is  duo 
them,  the  subcontractors  have  no 
equitable  claim  on  the  receiver.  Deni- 
son,  etc.  Ry.  v.  Ranney-Alton,  etc.  Co., 
104  Fed.  Rep.  .595  (1900).  Where  a 
subcontractor  sues  the  contractor  the 
latter  may  set  up  claims  which  the 
former  should  have  paid,  but  did  not, 
and  the  latter  was  obliged  to  pay. 
Damages  for  stopping  the  work  are 
to  be  limited.  Moore  v.  Taylor,  42 
Hun,  45  (1886).  A  railroad  company 
is  not  liable  for  the  acts  of  the  sub- 
contractors in  tearing  down  fences, 
etc.  St.  Louis,  etc.  Ry.  v.  Knott,  54 
Ark.  424  (1891).  The  railroad  is  not 
liable  for  trespasses  committed  by  a 
subcontractor.  Alabama  Midland  Ry. 
V.  Martin,  101  Ala.  511  (1893).  The 
certificate  of  the  trust  company  en- 
titling a  subcontractor  to  bonds  does 
not  prevent  the  subcontractor  suing 
the  contractor  for  the  money  eqiiiva- 
lent  to  the  bonds,  where  the  bonds 
have  already  been  disposed  of  by  the 
trustee  and  contractor.  Revnolds  v. 
Manhattan  T.  Co.,  83  Fed.  Rep.  593 
(1897).  Under  the  usual  contract  by 
which  a  construction  company  takes 
all  the  stock  and  bonds  and  does 
all  the  work,  and  the  railroad  com- 
pany  is    dormant    until    the    road    is 


finished,  a  creditor  of  the  construc- 
tion company  may  file  a  lien,  under 
the  statute,  the  same  as  though  he 
furnished  the  labor  and  materials  to 
the  railroad  company  itself.  McDon- 
ald V.  Charleston,  etc.  R.  R.,  93  Tenn. 
281  (1893).  Where  the  contractor 
to  construct  the  road  is  merely  a 
"dummy"  for  the  officers  and  stock- 
holders, and  there  is  evidence  that 
the  company's  name  and  credit  were 
used  to  construct  the  road,  it  is  for 
the  jury  to  say  whether  the  company 
is  liable  for  the  debts  incurred  by  the 
contractor  in  construction.  Hirseh- 
mann  v.  Iron,  etc.  R.  R.,  97  Mich.  384 
(1893).     Cf.  §§  6G3,  664,  supra. 

'■  See  §  860,  supra. 

^  See  §  859,  supra. 

'  Champlain,  etc.  Co.  v.  O'Brien,  104 
Fed.  Rep.  930  (1900). 

'  Suburban  R.  R.  v.  Balkwill,  195 
111.  .535  (1903). 

5  Wharton  v.  Winch,  140  N.  Y.  287 
(1893).  A  railroad  contractor  may 
enforce  his  construction  contract  with 
a  railroad  corporation,  although  he 
made  it  with  the  president,  and  the 
board  of  directors  did  not  pass  upon 
it,  where  the  contractor  proceeded  to 
perform.  The  contractor  was  justi- 
fied in  stopping  work  when  he  was 
not  paid  according  to  the  contract. 
Cunningham  v.  Massena,  etc.  R.  R., 
63  Hun.  439  (1892) ;  aflf'd,  138  N.  Y. 
614.  Where  a  part  of  the  work  is 
completed  as  called  for  by  the  con- 
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party  to  perform  a  contract  is  not  good  cause  for  the  other  party  re- 
fusing to  perform  unless  such  failure  is  substantial  and  fundamental 
and  defeats  the  object  of  the  parties  in  making  the  contract.^  Where 
a  contractor  has  but  partially  completed  his  contract,  and  a  receiver 
is  appointed,  he  is  entitled  to  consider  the  contract  as  abandoned  on 
that  day,  but  before  deciding  he  may  wait  a  reasonable  time  to  see  what 
the  parties  in  interest  or  the  receiver  do  in  regard  to  the  completion  of 
the  contract.-  ^Yhere  a  party  to  an  executory  contract  renounces 
the  contract  the  other  party  may  sue  for  future  as  well  as  past  damages, 
less  any  abatement  b\-  reason  of  circumstances  of  which  he  ought  rea- 
sonably to  avail  himself.^  A  contractor  cannot  by  a  bill  in  equity  com- 
pel the  company  to  allow  him  to  complete  his  contract,  even  though  the 
company  is  insolvent  and  is  about  to  make  a  contract  with  other  parties 
and  to  dispose  of  securities  pledged  to  the  first  contractor.''  Even  though 
the  receivers  of  a  railway  company  do  not  adopt,  but,  on  the  contrary, 
refuse  to  carry  out  a  contract  wdth  an  express  company,  yet  the  latter 
cannot  prove  a  claim  against  the  insolvent  estate  for  loss  of  expected 
future  profits,  where  there  was  no  breach  before  the  appointment  of 
the  receivers.^  A  contractor  who  is  fraudulently  prevented  from  com- 
pleting his  contract  may  have  his  remedy  against  the  guilty  parties.® 


tract,  and  is  accepted,  the  party  ac- 
cepting waives  its  right  to  rescind 
entirely  for  failure  to  complete  the 
contract.  Florence  Gas,  etc.  Co.  v. 
Hanby,  101  Ala.  15  (1893).  Where 
the  president  had  been  accustomed 
to  act  and  contract  for  the  company 
without  express  authority,  and  his 
acts  had  always  been  accepted,  his 
order  to  a  contractor  to  stop  work 
binds  the  company.  Leroy,  etc.  R.  R. 
V.  Siddell,  66  Fed^  Rep.  27  (1895).  If 
the   owner   prevents   performance   by 


the  contractor,  the  latter  may  recover 
for  the  breach  of  the  contract  the 
profits  which  he  would  have  made  by 
performance.  2  Sutherland,  Dam- 
ages, §  713 ;  Clark  v.  Mayor,  4  N.  Y. 
338  (1850) ;  Devlin  v.  Mayor,  63 
N.  Y.  8  (1875) ;  Wakeman  v.  Wheeler, 
etc.  Mfg.  Co.,  101  N.  Y.  205  (1886). 
But  the  price  at  which  the  contract 
had  been  sublet  is  not  proper  e\-i- 
dence  to  prove  the  amount  of  profit. 
Devlin  v.  Mayor,  63  N.  Y.  8  (1875). 
Even  though  the  contract  is  silent  as 


1  Callanan  v.  K.  A.  C,  etc.  R.  R., 
199  N.  Y.  268  (1910). 

2  Commonwealth,  etc.  Co.  v.  North 
American  T.  Co.,  135  Fed.  Rep.  984 
(1905).  Where  a  contractor  is  pre- 
vented from  completing  his  contract 
by  the  appointment  of  a  receiver  he 
may  claim  a  statutory  lien  for  work 
already  done.  Wetzel,  etc.  Ry.  v. 
Tennis  Bros.  Co.,  145  Fed.  Rep.  458 
(1906). 

3  Roehm  v.  Horst,  178  U.  S.  1 
(1900). 

^  Strang  v.  Richmond  R.  R.,  93  Fed. 
Rep.  71  (1899). 


5  Re  New  York  City  Ry.,  188  Fed. 
Rep.  339  (1911). 

5  Angle  V.  Chicago,  etc.  Ry.,  151 
U.  S.  1  (1894).  Cf.  Farmers'  L.  &  T. 
Co.  I'.  Chicago,  etc.  Ry.,  163  U.  S.  31 
(1896).  Where  a  contractor  is  con- 
structing a  railroad,  and  another  rail- 
road company  fraudulently  and  for- 
cibly converts  his  property  by  an 
illegal  attachment,  and  where  such 
attaching  railroad  by  proceedings  ac- 
quires the  property  fraudulently,  the 
contractor  may  hold  it  liable  in  dam- 
ages. Shirley  v.  Waco  Tap  Ry.,  78 
Tex.  131  (1889). 
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The  rights  of  a  contractor  and  of  the  company,  where  bonds  and  stock 
have  been  issued  or  are  to  be  issued  for  construction  work,  and  where 
the  construction  work  is  not  done  or  the  stock  or  bonds  not  dehvered 
in  accordance  with  the  contract,  are  considered  elsewhere.^  Where 
a  contractor  to  construct  a  railroad  owns  all  the  stock  and  bonds  for 
which  he  is  to  build  the  railroad,  and  he  buys  material  and  pays  therefor 
in  bonds,  a  chattel  mortgage  which  he  individually  gives  to  a  director 
of  the  company  on  the  engines  and  cars  which  he  turns  over  to  the  rail- 
road company  is  not  prior  in  right  to  the  mortgage  bonds  of  the  com- 


to  the  time  of  performance,  the  per- 
formance is  to  be  within  a  reasonable 
time.  McMaster  v.  State,  108  X.  Y. 
542  (1888),  holding  also  that  where 
the  contract  requires  a  large  number 
of  acts  in  a  series  of  years,  a  sum 
should  be  deducted  from  the  profits 
for  the  release  from  the  time,  care, 
trouble,  risk,  and  responsibility  of 
performance.  It  is  the  duty  of  the 
contractor,  upon  reeei\-ing  notice  not 
to  perform,  to  save  loss  as  much  as 
possible.  Dillon  v.  Anderson,  43  N.  Y. 
231  (1870),  holding  also  that  the 
contractor  may  be  entitled  to  pay- 
ment for  the  materials  and  labor 
already  expended.  A  railroad  con- 
tractor, in  sixing  the  construction  com- 
pany, may  join  also  the  railroad 
company  on  an  allegation  that  the  con- 
struction company  is  a  mere  dummy 
of  the  railroad  company.  O'Brien  v. 
Champlain,  etc.  Co.,  10?' Fed.  Rep.  338 
(1901).     Cf.  §  663,  supra. 

1  See  §§  766c,  816,  supra.  Where  a 
railroad  construction  contract  is  as- 
signed to  trustees  to  be  carried  out 
and  the  profits  to  be  paid  to  the  stock- 
holders of  a  designated  corporation, 
the  stockholders  may  compel  the  trus- 
tees to  pay  over  such  profits.  The 
trustees  cannot  set  up  that  they  were 
also  directors  of  the  railroad.  Hazard 
t'.  Dillon,  34  Fed.  Rep.  48.5  (188SK 
Where  a  pledgee's  debt  has  really 
been  paid  and  yet  he  retains  the 
stock,  and  by  reason  thereof  the 
pledgor  is  unable  to  enter  a  reorgan- 
ization, the  pledgor  can  recover  for 
the  actual  damages  sustained,  but 
such  value  must  be  shown  by  him ; 
otherwise  it  wiU  be  inferred  that  it 
had  little  or  no  value.     Griggs  v.  Day, 


158  N.  Y.  1  (1899).  The  preceding 
case  arose  out  of  a  controversy  be- 
tween a  contractor  in  the  construc- 
tion of  a  railroad  and  the  chief  stock- 
holder and  promoter,  who  advanced 
money  on  the  security  of  stock  and 
corporate  notes.  Where  parties  who 
suppose  they  own  a  timber  tract 
worth  ?.500,000  sell  the  same  to  a 
corporation  for  S.500,000  full-paid 
stock,  and  it  afterwards  transpires 
that  their  title  is  defective  as  to  a 
part  of  the  property,  and  the  corpo- 
ration, in  order  to  perfect  title,  pays 
out  .?215,000,  although  the  stock 
actually  issued  for  that  part  of  the 
property'  was  only  S55,000,  the  parties 
to  whom  the  stock  was  so  issued  are 
liable  only  for  the  $55,000,  especially 
where  a  settlement  has  been  made 
with  some  of  them  on  that  basis.  A 
contract  between  the  original  parties 
by  which  some  guaranteed  others 
against  liability  on  account  of  any 
defects  in  the  title  cannot  be  en- 
forced by  the  corporation,  and  hence 
cannot  be  made  the  basis  of  the  meas- 
ure of  damages.  On  the  other  hand, 
the  parties  recei\'ing  the  $55,000  of 
stock  cannot  return  it  and  avoid  lia- 
bility on  the  ground  that  the  con- 
sideration for  the  issue  of  the  stock 
had  failed.  If  the  stockholders  are 
few  in  number,  the  court  may  decree 
payment  to  the  stockholders  who 
complain  and  to  such  of  the  stock- 
holders as  are  entitled  to  participate 
in  the  distribution  of  the  S55,000. ' 
Jenkins  v.  Bradley,  104  Wis.  540 
(1899).  A  vendor's  Hen  may  apply  to 
a  sale  of  property  for  stock.  Harter 
V.  Capital  City,  et<j.  Co.,  64  N.  J.  Eq. 
155  (1902). 
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pany,  even  though  such  chattel  mortgage  was  recorded.^  AMiere  a 
director,  who  afterwards  became  a  contractor  for  the  construction  of 
the  railroad,  purchased  land  for  a  right  of  way  and  also  lots  for  terminals, 
he  may  be  compelled  to  turn  over  to  the  company  such  lots  upon  repay- 
ment to  him  of  the  price  therefor,-  ^^^^ere  a  contractor  taking  stock 
and  bonds  in  payment  for  work  sub-contracts  tiie  work  for  the  stock 
and  then  forecloses  the  mortgage  and  buys  the  property  in,  the  sub- 
contractor cannot  hold  him  liable  for  the  stock.^  A  pledgee  of  bonds 
from  a  contractor,  the  money  advanced  on  the  pledge  to  be  used  to  com- 
plete the  road,  may  defend  against  garnishee  process  levied  on  such 
money  for  an  antecedent  debt  of  the  contractor.^  ^Miere  the  vendee 
pays  for  bonds,  but  the  vendor  does  not  deliver,  the  measure  of  damages 
is  not  necessarily  the  market  value  of  the  bonds,  but  they  may  be  shown 
to  be  worth  more  or  less  than  the  market  value.  If  there  is  no  market 
value  the  real  value  may  be  proved  by  other  facts. ^  A  person  entitled 
to  stock  from  a  corporation  for  services  cannot  maintain  a  bill  in  equity 
for  specific  performance  unless  he  ^ows  that  the  legal  remedy  would 
be  inadequate  and  the  damages  not  easily  estimated,  there  being  no 
element  of  trust.^  If  a  contractor  under  the  usual  contract  for  the 
construction  of  a  telephone  system  is  not  an  independent  contractor, 
the  telephone  company  may  be  liable  for  its  negligence."  A  contractor 
who  has  assigned  his  contract  to  a  corporation,  wliich  latter  then  pro- 
ceeds to  carry  it  out,  is  not  personally  liable  to  the  employees,  even 
though  the  assignment  was  prohibited  by  law  and  the  employees  may 
not  have  known  for  whom  they  were  working.^  A  financing  company 
may  be  liable  for  the  obligations  of  a  construction  company  to  contrac- 
tors constructing  a  railroad,  where  the  financing  company  practically 
takes  charge.® 

1  Flanagan  Bank  i.  Graham,  42 Oreg.  ^  Bemier    v.    Griscom-Spene^r    Co., 

403  (1903).  161  Fed.  Rep.  438  (1908).     See  §  705, 

-  Seacoast  R.  R.  v.  Wood,  65  N.  J.  supra. 
Eq.  530  (1903).  '  Larsen    v.    Home,    etc.    Co.,    164 

^McLane  v.   King,   144  U.   S.   260  Mich.  295  (1911). 
(1892).  s  Patton  ;•.  McDonald,  204  Pa.  St. 

^WilHs  V.  Curtze,  203  Pa.  St.  Ill  517  (1903). 
(1902).  9  Alabama    Security  Co.    i-.    Dewy, 

5  Henry    v.    North    American,    etc.  156  Ala.  530  (1908). 
Co.,  158  Fed.  Rep.  79  (1907). 
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§  912.  The  incorporation  of  street  railways.  —  Street  railways 
came  into  use  about  the  year  1850,  being  twenty  years  later  in  their 
origin  than  steam  railroads.  In  New  York  one  of  the  first  street  rail- 
ways was  the  outgrowth  of  an  omnibus  line,  and  at  first  difi'ered  but 
little  from  it  except  in  the  fact  that  it  was  confined  to  a  track.  So 
little,  in  fact,  was  the  importance  of  street  railways  understood  in  those 
days  that  no  act  was  provided  for  their  incorporation.  In  New  York, 
from  1850  to  1884,  all  street  railways  were  incorporated  under  the  gen- 
eral steam  railroad  act.^ 


1  People  V.  Third  Ave.  R.  R.,  112 
N.  Y.  396,  400,  401  (1889) ;  Re  Wash- 
ington, etc.  R.  R.,  115  N.  Y.  442 
(1889).  See  also  §  915,  infra.  Al- 
though a  street  railway  company  is 
organized  under  the  general  railway 
act,  yet  where  it  accepts  a  subsequent 
act  for  the  incorporation  of  street 
railway  companies,  the  legality  of  its 
organization  cannot  be  questioned. 
Cincinnati,  etc.  Ry.  v.  Cumminsville, 


14  Ohio  St.  523  (1863).  An  elevated 
railroad  may  be  incorporated  in  Illi- 
nois under  the  general  railway  act, 
although  there  is  another  act  for  in- 
corporating elevated  ways.  Lieber- 
man  v.  Chicago,  etc.  R.  R.,  141  111.  140 
(1892).  Although  the  act  requires 
the  certificate  of  incorporation  to 
specify  the  termini,  and  the  certificate 
merely  says  the  termini  are  in  a  cer- 
tain city,  yet  if  the  legislature  sub- 
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§  913.  The  right  to  use  the  streets  is  a  contract  —  Who  may  grant 
it,  and  the  mode  of  granting  it  —  Occupation  without  a  grant  — • 
Repeal  of  rights,  and  condemnation  of  same  —  Suits  to  protect  the 
same  —  Duration  of  the  franchise — Exclusive  rights  —  Priority 
in  occupying  street — When  conditions  may  he  imposed  —  Limita- 
tion on  time  of  construction,  and  forfeiture  of  grant  for  failure  to 
comply  with  its  terms — Abandonment  of  route  —  Purchaser  at 
foreclosure  sale.  —  Very  soon  after  street  railways  began  to  come  into 
general  use,  difficulties  arose  in  regard  to  their  right  to  construct  and 
operate  their  tracks  in  the  public  streets.  It  was  at  first  supposed  that 
the  city  in  which  the  tracks  were  to  be  laid  had  power,  under  its  general 
power  over  streets,  to  authorize  a  street  railway  company  to  construct 
and  operate  its  tracks  in  the  streets.  But  the  courts  decided  that  the 
legislature  alone  could  give  this  right.  The  municipality  cannot  do 
80.^    This  power  the  legislature  may  exercise  without  reference  to  the 


sequently  by  special  act  recognizes 
the  company,  the  legality  of  its  exist- 
ence cannot  be  questioned.  Koch  v. 
North  Ave  Ry.,  75  Md.  222  (1892). 
In  this  ease  the  organization  was 
under  the  general  railway  law.  Under 
such  a  charter  the  route  and  its  ter- 
mini are  to  be  determined  by  the 
mayor  and  the  city  council  "under 
their  general  power  of  control  and 
regulation  of  the  streets." 

In  1865  Judge  Redfield  made  a  re- 
port (1  Redf.  Railw.  316)  to  the 
legislature  of  Massachusetts  on  the 
nature,  rights,  and  duties  of  street 
railways.  The  general  nature  of  that 
report  indicates  how  little  the  status 
of  street  railways  had  been  developed 
even  at  that  comparatively  recent 
date.  The  first  street  railway  com- 
pany in  this  country  (the  New  York 
&  Harlem  Railroad  Company)  was 
organized  in  1831  (N.  Y.  L.  f831,  eh. 
263).  In  1832  it  was  compelled  to 
propel  a  part  of  its  cars  by  horses. 
The  first  decision  on  street  railways 
seems  to  be  that  of  Hamilton  v.  New 
York,  etc.  R.  R.,  9  Paige,  171  (1841), 
holding  that  an  abutting  property 
owner  could  not  enjoin  the  construc- 
tion of  the  road  in  the  street. 

1  A  city  has  no  inherent  power  to 
grant  a  right  to  a  street  railway  com- 
pany to  lay  down  tracks.  Potter  v. 
Collis,  156  N.  Y.  16  (1898).  The 
grant  to  Jacob   Sharp  and   others  in 


1853,  by  the  board  of  aldermen  of 
New  York  City,  giving  the  right  to 
lay  down  street-car  tracks  on  Broad- 
way, was  illegal  and  void,  inasmuch 
as  the  city  has  no  express  authority 
from  the  legislature  to  make  such 
grants.  State  v.  Mayor,  etc.,  3  Duer, 
119  (1854).  A  municipality  cannot 
authorize  a  real  estate  corporation  to 
construct  a  street  railway  where  the 
statutes  do  not  provide  for  it.  Inter- 
national, etc.  Co.  V.  American,  etc. 
Co.,  137  N.  W.  Rep.  395  (Minn. 
1912).  A  city  has  no  right  to  author- 
ize the  construction  of  street  rail- 
ways without  some  legislative  enact- 
ment vesting  the  municipal  authorities 
with  such  power.  Covington,  etc. 
Ry.  V.  Covington,  9  Bush.  (Ky.), 
127  (1872);  Chicago  v.  Evans,  24 
lU.  52  (1860).  Under  a  general 
power  to  open,  grade,  improve,  and 
control  its  streets,  a  city  has  power 
to  authorize  the  construction  of  a 
street  railway.  State  v.  Corrigan  St. 
Ry.,  85  Mo.  263,  274  (1884) ;  DiUon, 
Mun.  Corp.,  §  727.  Under  its  charter 
power  to  regulate  and  control  the 
streets,  a  city  has  no  power  to  au- 
thorize the  construction  of  a  street 
railwav.  Davis  v.  Mayor,  etc.,  14 
N.  Y.  506  (1856).  The  charter  power 
of  a  city  to  regulate  the  laying  of 
railway  iron  and  the  passage  of  rail- 
way cars  through  the  city  does  not 
authorize   it   to   authorize   horse   rail- 
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city,  and  may  give  to  a  company  the  right  to  lay  down  tracks  in  the 


•ways,  nor  does  the  power  to  grant 
privileges  in  the  use  and  enjoyment 
of  the  streets.  People's  R.  R.  v.  Mem- 
phis R.  R.,  10  Wall.  38  (1869).  A 
city  cannot  grant  a  franchise  to  ^  a 
street  railway  company  to  use  its 
streets  "in  \irtue  of  the  ordinary 
powers  possessed  by  such  municipal- 
ities," and  the  court  even  doubted 
whether  the  legislature  could  ex- 
pressly delegate  this  power  to  a  city. 
People's  R.  R.  v.  Memphis  R.  R.,  10 
WaU.  38  (1869).  An  offer  by  the  city 
to  indi\iduals  to  aUow  them  to  lay 
down  street  railway  tracks  on  cer- 
tain conditions  does  not  bind  a  city, 
although  the  offer  is  accepted  in  writ- 
ing and  a  corporation  is  formed  to 
construct  the  road.  People's  R.  R. 
V.  Memphis  R.  R.,  10  WaU.  38  (1869). 
A  city  has  no  inherent  power  to  grant 
to  individuals  the  right  to  lay  down 
tracks.  Coleman  v.  Second  Ave.  etc. 
R.  R.,  38  N.  Y.  201  (1868).  "Kent 
says  :  '  The  pri\alege  of  making  a  road 
or  estabhshing  a  ferry  and  taking 
tolls  for  the  use  of  the  same  is  a 
franchise.'"  A  municipality  has  no 
inherent  power  to  grant  to  individ- 
uals the  franchise  to  lay  down  street 
railway  tracks.  A  street  railway 
franchise  is  a  contract  irrevocable, 
and  one  which  the  city  cannot  enter 
into  unless  expressly  authorized. 
Milhau  V.  Sharp,  27  N.  Y.  611  (1863). 
In  Finch  v.  Riverside,  etc.  Ry.,  87  Cal. 
597  (1891),  a  street  railway  franchise 
was  granted  to  indi\'iduals  and  con- 
veyed by  them  to  a  corporation.  The 
right  to  lay  down  the  tracks  and  use 
them  is  a  franchise.  "The  ordinary 
and  incidental  powers  of  a  municipal 
corporation  are  not  broad  enough  to 
include  the  power  to  grant  a  railway 
company  the  right  to  lay  tracks  and 
conduct  the  business  of  transporting 
passengers  upon  and  over  the  streets 
of  the  municipality."  An  adjoining 
owner  is  not  entitled  to  compensation 
from  a  horse  railway.  See  Cooley, 
Const.  Lim.  556 ;  Eichels  v.  Evans- 
ville,  etc.  St.  Ry.,  78  Ind.  261  (1881). 
Under  the  power  to  make  regulations 
concerning  omnibuses  and  other 
vehicles,    and   to   regulate   and   make 


improvement  to  the  streets,  a  city 
may  authorize  the  construction  of  a 
street  railway  by  indi\'iduals.  Brown 
I'.  Duplessis,  14  La.  Ann.  842  (1859). 
A  city  may  grant  to  indi%'iduals  the 
right  to  construct  and  operate  a 
street  railway.  Henderson  v.  Ogden 
City  Ry.,  7  Utah,  199  (1891).  A 
street  railway  seeking  to  enjoin  an- 
other street  railway  from  crossing  its 
tracks  cannot  question  the  right  of 
the  city  to  authorize  the  laying  of 
tracks  nor  the  right  of  the  company 
using  them,  where  the  latter  is  in 
fact  in  actual  possession  and  use. 
Market  St.  Ry.  i'.  Central  Ry.,  51  Cal. 
583  (1877).  A  city  has  no  implied 
power  to  grant  the  right  to  lay  down 
street  railway  tracks  (re\-iewing  and 
e.xplaining  certain  authorities  to  the 
contrary).  A  grant  subject  to  future 
incorporation,  which  must  be  accept- 
able to  the  city,  does  not  become  a 
contract  until  it  is  acceptable  to  the 
city.  People's  Pass.  R.  R.  v.  Mem- 
phis, 16  S.  W.  Rep.  973  (Tenn.  1875). 
A  city  cannot  authorize  a  railway  to 
use  the  streets  unless  the  statutes 
give  the  city  that  power.  Atlantic, 
etc.  R.  R.  I'.  St.  Louis,  66  Mo.  228 
(1878).  A  stockholder  may  sue  to 
enjoin  his  company  from  lajing 
tracks  on  a  city  street  without  au- 
thority. Teachout  v.  Des  Moines,  etc. 
Ry.,  75  Iowa,  722  (1888).  See  also 
Wiggins  Ferrv  Co.  v.  East  St.  Louis, 
etc.  Ry.,  107  111.  450  (1883),  where  an 
extension  was  held  to  be  authorized 
by  the  charter.  The  power  of  a  city  to 
"open,  close,  and  widen  streets,"  and 
to  "prescribe,  control,  and  regulate 
the  manner  in  which  the  highways, 
streets,  avenues,"  etc.,  "shall  be  used 
and  enjoyed,"  enables  the  city  to 
grant  street  rights  to  a  street  rail- 
way company,  but  it  is  doubtful 
whether  such  grant  can  be  made  irrev- 
ocable or  for  a  definite  period.  Legis- 
lation may  be  necessary'  to  do  that. 
Detroit  Citizens'  St.  Ry.  v.  Detroit, 
64  Fed.  Rep.  628  (1894).  Under  its 
general  powers  a  city  may  authorize 
the  construction  of  a  street  railway. 
Baltimore  Trust,  etc.  Co.  v.  Balti- 
more,  64  Fed.    Rep.    153    (1894).     A 


3696 


CH.   LIV.] 


STREET   RAILWAYS. 


[§  913. 


streets  of  a  city  without  the  consent  of  the  city  or  its  authorities.^ 
Generally,  however,  the  legislature  refuses  to  grant  such  a  right,  except 
upon  condition  that  the  city  consents  thereto,  and  in  many  of  the  states 
the  consent  of  the  municipal  authorities  is  required  by  statutory  or 
constitutional  enactment.  WTiere  the  constitution  prohibits  street 
railways  without  the  consent  of  a  municipality,  a  street  railway  having 
such  consent  cannot  permit  other  companies  to  use  its  tracks  without 
similar  consent  and  against  the  protest  of  the  municipality.^  The  con- 
sent of  the  legislature,  under  general  laws  for  the  incorporation  of 
street  railways,  is  given  in  advance,  but  the  consent  of  the  municipality 
in  which  the  tracks  are  to  be  laid  is  given  in  each  particular  case.^ 
Generally  a  grant  of  a  street  railway  franchise  may,  under  the  statute, 
be  made  only  to  a  corporation.*    A  grant  by  a  city  of  the  right  to  build 


grant  to  a  street  railway  by  a  city 
without  authority  to  make  it,  but  rati- 
fied by  the  city  after  authority  is 
given  by  the  legislature,  is  good  at 
least  until  revoked.  Denver  Tram- 
way Co.  V.  Londoner,  20  Colo.  150 
(1894). 

1  Where  a  general  railroad  has 
power  to  use  the  streets  it  may  use 
them  without  consulting  the  city, 
even  though  the  company  has  on  one 
occasion  obtained  from  the  city  the 
right  to  use  a  particular  street.  At- 
lantic, etc.  R.  R.  V.  St.  Louis,  66  Mo. 
228  (1877).  The  legislature  has  un- 
quaUfied  constitutional  power  "  to 
take  possession  of  the  streets  of  an 
incorporated  city,  and  appropriate 
them  to  the  purpose  of  a  railroad, 
either  directly  or  through  a  company 
created  for  that  purpose."  Philadel- 
phia V.  Empire  Ry.,  3  Brewst.  (Pa.) 
547  (1869).  The  legislature  may  au- 
thorize a  railroad  to  lay  down  its 
tracks  in  the  streets  of  a  city  and 
use  the  same.  Re  Philadelphia,  etc. 
R.  R.,  6  Whart.  (Pa.)  25  (1840).  The 
legislature  may  authorize  the  con- 
struction and  operation  of  a  street 
railway,  even  in  opposition  to  the 
wish  and  \\'ill  of  the  city  wherein  the 
road  is  located.  Savannah,  etc.  R.  R. 
V.  Savannah,  45  Ga.  602  (1872). 
The  legislature  may  authorize  the 
construction  of  a  horse  railway  in  the 
streets,  irrespective  of  the  municipal- 
ity. State  V.  Jacksonville  St.  R.  R., 
29  Fla.  590  (1892).  Where  a  rail- 
road by  its  charter  has  the  right  to 


cross  a  street  in  a  city,  the  city  can- 
not prevent  it.  Allen  v.  Jersey  City, 
53  N.  J.  L.  522  (1891).  Local  per- 
mission need  not  be  obtained  unless 
the  charter  or  statute  requires  it. 
Stroudsburg  v.  Stroudsburg  Pass.  R.  R., 
2  Pa.  Dist.  35  (1892). 

2  City  of  Erie  v.  Erie  Traction  Co., 
222  Pa.  St.  43  (1908). 

3  Where  an  act  of  the  legislature 
enables  a  city  to  authorize  a  railroad 
through  the  streets  of  the  city,  the 
city  may  authorize  a  street  railway. 
There  is  no  implication  that  the  road 
must  be  a  steam  railroad.  Hender- 
son V.  Central,  etc.  Ry.,  21  Fed.  Rep. 
358  (1884).  Where  a  special  act  of 
incorporation  granted  the  right  to  lay 
down  tracks  in  the  streets,  pro\-ided 
the  city  council  consented  thereto,  a 
refusal  by  the  council  to  assent  puts 
an  end  to  the  charter  rights.  The 
council  cannot  subsequently  revive 
those  rights  by  assenting.  Musser  v. 
Fairmount,  etc.  St.  Ry.,  7  Am.  L.  Reg. 
284  (Pa.  1858).  Where  the  city  has 
power  to  grant  the  right,  an  injunc- 
tion does  not  lie  to  prevent  it  from 
granting  that  right.  People  v.  Mavor, 
etc.,  20  How.  Pr.  144  (1861);  Whit- 
ney V.  Mayor,  etc.,  28  Barb.  233  (1858). 
Cf.  Stuy\'esant  v.  Pearsall,  15  Barb. 
244  (1853). 

*  In  New  York  a  municipalitj^  may 
grant  to  an  individual  the  right  to 
construct  a  street  railway.  Village 
of  Phoenix  v.  Gannon,  195  N.  Y.  471 
(1909).  Under  the  New  York  stat- 
ute requiring  the  sale  at  public  auc- 
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a  city  railway  over  certain  streets,  and  also  "  all  other  streets  "  within 
the  city,  is  illegal  as  to  such  other  streets,  under  the  ordinary  statute 
giving  a  city  power  to  designate  the  streets  upon  which  a  road  may  be 
built.^    A  separate  assent  of  a  township  committee  to  the  construction 

tion  of  street  railway  franchises  an 
individual  may  bid.  Trojan  Ry.  Co. 
V.  City  of  Troy,  125  N.  Y.  App. 
Div.  362  (1908) ;  aff'd,  195  N.  Y.  614. 
Under  the  statutes  of  New  York  a 
municipality  has  no  power  to  grant 
to  individuals  the  right  to  lay  down 
railway  tracks.  Case  v.  Cayuga 
County,  88  Hun,  59  (1895).  A  grant 
by  a  municipality  to  individuals  of 
the  right  to  construct  a  street  railway 
is  illegal  unless  the  statute  expressly 
authorizes  it.  Allen  v.  Clausen,  114 
Wis.  244  (1902).  Where  a  statute 
authorizes  a  city  to  grant  street  fran- 
chises, but  provides  that  no  exclusive 
franchise  shall  be  granted  to  an  in- 
dividual or  corporation,  the  city  may 
grant  to  an  individual  the  right  to 
construct  and  operate  a  street  rail- 
way. Watson  V.  Fairmont,  etc.  Ry., 
49  W.  Va.  528  (1901).  Under  the 
West  Virginia  statute  a  franchise 
may  be  granted  to  a  street  railway 
not  yet  incorporated.  Clarksburg,  etc. 
Co.  V.  City  of  Clarksburg,  47  W.  Va. 
739  (1900).  Application  to  the  coun- 
cil may  be  made  before  incorporation 
if  the  grant  is  made  after  incorpora- 
tion. Sloane  v.  People's  El.  Ry.,  7 
Ohio  Cir.  Ct.  Rep.  84  (1891).  In 
Santa  Rosa,  etc.  R.  R.  v.  Central  St. 
Ry.,  38  Pac.  Rep.  986  (Cal.  1895),  the 
franchise  was  granted  to  two  in- 
dividuals, who  then  organized  a  cor- 
poration which  assumed  the  franchise 
without  any  formal  transfer,  and  it 
was  upheld.  The  question  whether 
the  city  may  grant  the  right  to  in- 
dividuals cannot  be  raised  collater- 
ally by  the  grantee,  who  assigned  and 
was  defrauded.  Atkinson  v.  Asheville 
St.  Ry.,  113  N.  C.  581  (1893).  A  mu- 
nicipal consent  alone  cannot  suffice  to 
create  a  right  to  lay  a  track  without 
being  joined  with  a  corporate  exist- 
ence possessing  a  proper  franchise. 
A  company  incorporated  November 
16,  and  obtaining  municipal  consent 
on  December  19,  is  prior  in  right  to  a 
company  that  obtained  municipal  con- 


sent on  November  19  and  incorporated 
on  November  29.  The  former  was 
entitled  to  a  reasonable  time  to  obtain 
municipal  consent.  Homestead  St. 
Ry.  V.  Pittsburg,  etc.  St.  Ry.,  166  Pa. 
St.  162  (1895).  A  telephone  system 
may  be  owned  and  operated  by  an 
individual  instead  of  by  a  corpora- 
tion, where  there  is  no  statute  to  the 
contrary.  Magee  v.  Overshiner,  150 
Ind.  127  (1898). 

1  Knoxville  v.  Africa,  77  Fed.  Rep. 
501,  506  (1896),  rev'g  Africa  v.  Knox- 
ville, 70  Fed.  Rep.  729.  A  grant  to  a 
street  railway  on  such  streets  as  the 
company  may  designate  in  writing  is 
not  void  for  uncertainty.  Thurston 
V.  Huston,  123  Iowa,  157  (1904).  A 
city  cannot  authorize  a  street  railway 
company  to  build  on  streets  which 
are  not  specified  in  the  charter.  Citi- 
zens' Ry.  V.  Africa,  100  Tenn.  26 
(1897).  In  the  case  City  Ry.  v. 
Citizens',  etc.  R.  R.,  52  N.  E.  Rep. 
157  (Ind.  1898),  where  the  statute 
required  the  consent  of  the  city  to 
street  railway  tracks  on  the  streets, 
and  the  city  had  given  a  grant  to  a 
company  to  construct  its  tracks  on 
any  of  the  streets,  and  the  company 
then  did  so  on  some  of  the  streets, 
and  many  years  afterwards  desired  ta 
build  on  other  streets,  the  court  held 
that  a  new  permit  must  be  obtained 
as  to  the  latter.  The  court  held  also 
that  where  a  street  railway  has  a 
right  to  construct  tracks  on  any 
streets,  and  thereafter  a  grant  is 
made  to  another  street  railway  to 
construct  its  tracks  on  a  certain  street 
not  already  occupied  by  the  former 
company,  the  company  which  first 
constructs  its  tracks  on  such  streets 
has  an  exclusive  right  thereto  so  far 
as  is  necessary  for  its  tracks.  lu 
the  case  Logansport  Ry.  v.  City  of 
Logansport,  114  Fed.  Rep.  668  (1902), 
it  was  held  that  where,  under  the 
usual  statutory  authority,  a  city  had 
granted  street  rights  to  a  street  rail- 
way   on    certain    streets,    and    such 


3698 


CH.   LIV.I 


STREET   RAILWAYS. 


[§  913. 


of  a  street  railway  is  illegal.^  In  New  York,  Connecticut,  and  some 
other  states  the  consent  of  the  railroad  commissioners  is  required  be- 
fore a  street  railway  can  be  constructed.^  The  construction  and  main- 
tenance of  a  street  railway  by  any  individual  or  corporation,  without 
legislative  authority,  is  a  public  nuisance,  and  subjects  those  main- 
taining it  to  a  private  action  in  favor  of  any  person  sustaining  special 
injury  therefrom.^  Tracks  unlawfully  constructed  are  a  nuisance  which 
the  city  may  lawfully  remove."^  The  question  of  who  may  complain  is 
considered  elsewhere.^  In  a  suit  by  a  city  against  a  street  railway  com- 
pany and  its  lessee  to  compel  them  to  remove  tracks  from  the  street 
a  mortgagee  of  the  lessee  is  not  a  necessary  party .^    A  bill  filed  by  the 


other  streets  as  it  might  from  time 
to  time  elect  to  use,  the  city  might 
withdraw  such  grant  as  to  any  street 
prior  to  the  time  when  the  company 
had  actually  occupied  that  street. 
The  court  also  stated  that  the  city 
had  no  power  to  grant  perpetual 
rights  as  to  any  street. 

1  West  Jersey  Traction  Co.  v.  Cam- 
den, etc.  Co.,  53  N.  J.  Eq.  163  (1895). 
A  municipal  grant  cannot  be  by  sep- 
arate consent  of  the  town  supervisors. 
It  must  be  at  a  meeting  duly  held. 
Union  Street  Ry.  v.  Hazelton,  etc.  Ry., 
3  Pa.  Dist.  785  (1894).  An  extension 
of  the  time  within  which  the  road 
must  be  constructed  cannot  be  given 
by  the  township  committee  acting 
separately  as  individuals.  The  con- 
struction may  be  enjoined  until  the 
consent  is  regularly  obtained.  Grey 
V.  New  York,  etc.  Co.,  56  N.  J.  Eq. 
463  (1898).     See  also  §  713a,  supra. 

2  The  reasons  for  the  New  York 
statute,  requiring  approval  of  the  rail- 
road commissioners  before  a  new  rail- 
road is  constructed,  are  given  in 
People  V.  Bd.  of  R.  R.  Com'rs,  160 
N.  Y.,  202,  210  (1899).  A  parallel 
scheme  was  refused  in  Re  Kings,  etc. 
R.  R.,  6  N.  Y.  App.  Div.  241  (1896). 
In  New  York  by  statute  an  electric 
road  cannot  be  built  unless  the  railroad 
commissioners  certify  that  public  con- 
venience and  necessity  require  its 
construction.  Re  Amsterdam,  etc. 
R.  R.,  86  Hun,  578  (1895). 

3  Fanning  ;-.  Osborne,  102  N.  Y.  441 
(1886).     See  also  §905,  supra. 

4  Knoxville  v.  Africa,  77  Fed.  Rep. 
501   (1896).     A  street  surface  railway 


constructed  without  legal  authority  is 
a  pubHc  nuisance.  Forty-Second  St. 
etc.  R.  R.  V.  Thirty-Fourth  St.  R.  R., 
52  N.  Y.  Super.  Ct.  252  (1885).  A 
street  railway  line  laid  down  without 
legislative  authority,  the  powers  of 
the  municipaUty  being  too  limited  for 
that  purpose,  is  a  nuisance,  and  may 
be  indicted  as  such.  Reg.  v.  Train, 
31  L.  J.  Mag.  Cas.  169  (1862).  Where 
it  has  been  decided  that  a  street  rail- 
way's use  of  the  streets  is  unauthor- 
ized, the  mortgagee,  being  a  party  to 
such  suit,  cannot,  by  having  a  re- 
ceiver appointed,  prevent  the  city 
from  insisting  on  the  removal  of  the 
tracks.  Louisville  Trust  Co.  v.  Cin- 
cinnati, etc.  Ry.,  78  Fed.  Rep.  307 
(1897).  A  raih-oad  constructed  longi- 
tudinally upon  a  street  without  legis- 
lative authority  is  a  nuisance  and  the 
railroad  is  Uable  for  all  damages 
caused  thereby.  Pittsburgh,  etc.  Ry. 
V.  Hood,  94  Fed.  Rep.  618  (1899). 
Where  an  individual  owning  a  water- 
power  makes  a  contract  with  a  city  by 
which  for  a  specified  time  he  fur- 
nishes arc  Ughts  to  the  city  at  a  fixed 
price,  and  he  is  given  authority  to 
erect  poles  in  the  street  for  that  pur- 
pose, the  city  upon  the  termination  of 
the  contract  may  compel  him  to  re- 
move the  poles  and  wires  from  the 
street,  the  construction  thereof  not 
having  been  under  any  statute  or  any 
corporate  charter.  Horner  v.  City  of 
Eaton  Rapids,  122  Mich.  117  (1899). 

^  See  §  914,  infra. 

«  Suburban  Ry.  v.  City  of  Chicago, 
204  111.  306  (1903). 
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attorney-general  to  enjoin  the  construction  of  an  electric  street  rail- 
way will  be  dismissed  where  it  was  filed  really  at  the  instance  of  rival 
companies.^  Where  competing  applicants  for  a  street-railway  franchise 
agree  to  act  together,  whereby  one  is  to  withdraw  and  the  other  is  to 
obtain  the  grant,  and  the  benefits  are  to  be  divided  equally,  which  is 
done  with  the  full  knowledge  of  the  municipal  authorities,  and  then  the 
one  who  secured  the  grant  refuses  to  divide  with  the  other,  the  remedy  of 
the  latter  is  at  law  and  not  in  equity,  even  if  the  agreement  should  be 
held  to  be  valid. ^ 

In  any  case  where  a  street  railway  company  has  been  legally  au- 
thorized to  construct  and  operate  its  tracks  in  the  streets,  whether 
that  authority  has  been  given  by  the  legislature  alone,  or  by  the  legis- 
lature and  the  municipality,  the  right  of  the  company  to  construct  and 
operate  its  tracks,  when  accepted  and  acted  upon  by  the  company, 
becomes  a  contract  which  cannot  subsequently  be  withdra^^'n,  repudi- 
ated, or  impaired  by  the  city  or  state .^     A  street  franchise  granted  by  a 


1  People  V.  General  Electric  Ry.,  172 
111.  129  (1898).     See  also  §  6.34,  supra. 

2  Hyer  v.  Richmond  Traction  Co., 
168  U.  S.  471  (1897),  modifying  80 
Fed.  Rep.  839. 

3  A  grant  from  a  city  to  a  railroad 
to  use  the  streets  upon  the  consent  of 
the  city  cannot  be  withdrawn  by  the 
city  after  it  has  consented  to  the  grant 
and  the  grant  has  been  used.  New 
York  Central,  etc.  R.  R.  v.  City  of 
New  York,  202  N.  Y.  212  (1911).  A 
city  grant  to  a  street  railway  on  condi- 
tion that  the  company  grade  and 
gravel  the  street  and  pay  $1(X)  a 
year  for  a  term  of  years  is  a  contract, 
after  the  company  has  expended 
money,  and  the  city  cannot  there- 
after revoke  a  part  of  the  grant.  Har- 
vey V.  Aurora,  etc.  Ry.,  186  111.  283 
(1900).  The  contract  between  a  mu- 
nicipality and  a  street  railway  company 
authorizing  the  construction  of  a 
street  railway  is  a  franchise  and  a 
contract  and  cannot  be  revoked  by 
the  municipality.  Township  of  Ham- 
tramck  v.  Rapid  Ry.,  122  Mich.  472 
(1899).  In  Milhau  v.  Sharp,  27  N.  Y. 
611,  620,  621  (1863)  the  court  said: 
!'It  was  not,  as  has  been  insisted,  an 
act  of  legislation,  but  on  the  contrary 
it  possesses  all  the  characteristics  of, 
and  was  in  fact,  a  contract.  It  was 
held   to   be   a   contract   in   People   v. 
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Sturtevant,  9  N.  Y.  273  (1853),  and 
but  a  slight  examination  of  its  provis- 
ions is  requisite  to  show  the  correct- 
ness of  that  decision.  Prior  to  its 
acceptance  by  the  defendants  the  reso- 
lution was  only  a  proposition,  having 
no  binding  force  whatever.  It  was 
certainly  not  then  a  law,  and  since  that 
time  the  common  council  have  taken 
no  action  upon  it.  Upon  its  accept- 
ance (if  valid)  it  became  a  contract* 
between  two  parties,  binding  each  to 
the  observance  of  all  its  provisions. 
It  was  something  more  than  a  mere 
executory  contract  between  the  par- 
ties." The  acceptance  by  a  railway 
of  a  license  from  a  municipal  corpora- 
tion to  lay  down  and  operate  its  tracks 
in  the  streets  constitutes  a  contract. 
Mayor,  etc.  v.  Troy,  etc.  R.  R.,  49 
N.  Y.  657  (1872).  The  ordinance 
giving  to  a  street  railway  company 
the  right  to  construct  its  road  through 
a  public  square  is  a  contract,  and  th*^ 
citj'  will  be  enjoined  from  ^^olating 
it  by  inclosing  the  square  with  an  iron 
railing.  "The  ordinance,  when  ac- 
cepted, and  certainly  when  acted  upon, 
takes  on  many  of  the  elements  of  a 
contract.  It  is  not  within  the  power 
of  the  city  to  abrogate  the  contract  at 
pleasure,  nor  to  destroy  the  rights 
thus  given  and  acquired.  It  can  no 
more  do  this  than  can  an  individual. 
00 
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city  to  a  street  railroad  is  the  same  as  an  act  of  the  legislature,  in  that 
it  is  protected  by  the  contract  provision  of  the  constitution  of  the 


.  .  .  Equity  will  interfere  to  pro- 
tect and  secure  the  enjoyment  of  a 
franchise  secured  by  statute,  because 
it  affords  the  only  plain  and  adequate 
remedy."  Springfield  Ry.  v.  Spring- 
field, 85  Mo.  674  (1885).  An  ordi- 
nance of  a  city  granting  rights  to  a 
street  railway  company  is  not  pro- 
tected by  the  impairment  of  contract 
clause  of  the  federal  constitution 
where  such  ordinance  in  its  origin  was 
not  made  in  accordance  with  the  stat- 
utes. Pacific,  etc.  Ry.  v.  Los  Angeles, 
194  U.  S.  112  (1904),  being  a  case  under 
the  California  statutes  where  the  right 
was  sold  at  public  auction  and  the 
successful  bidder  did  not  complete, 
and  under  the  statute  the  next  high- 
est bidder  was  entitled  to  the  grant, 
but  the  city  made  the  grant  to  another 
party. 

The  supreme  court  in  St.  Louis  v. 
Western,  etc.  Co.,  148  U.  S.  92  (1893), 
referred  with  approval  to  the  prin- 
ciple of  law  that  an  ordinance  gi\'ing 
a  quasi-public  corporation  the  right  to 
use  the  stfeets  of  the  city  is  an  irrev- 
ocable contract,  but  held  that  that 
principle  did  not  apply  to  the  case  at 
bar.  The  right  granted  by  a  city  to 
a  street  railway  company  is  a  con- 
tract and  cannot  be  violated  by  the 
city.  The  supreme  court  of  Mis- 
souri has  said:  "We  cannot  give  our 
consent  to  the  doctrine  contended  for, 
that  by  virtue  of  the  ordinance  of 
1869  defendant  obtained  simply  a 
license  to  expend  large  sums  of  money 
in  constructing  its  railway,  and  at 
a  time  when  the  success  of  such  a 
scheme  was  experimental,  equipping 
it  at  great  cost,  assuming  an  obliga- 
tion to  keep  in  repair  a  certain  part 
of  the  street,  which  license  was  and 
is  revocable  at  the  pleasure  of  the 
city.  If,  as  we  think,  the  author- 
ities herein  cited  establish  the  prop- 
osition that  the  general  power  of  con- 
trol given  the  city  in  its  charter  over 
the  streets  carries  with  it  a  street 
railroad  operated  by  horses  or  mules, 


of  the  ordinance  of  1869,  and  granted, 
permitted,    or    licensed    defendant    to 
build   and    operate   its   railroads,    and 
defendant    accepted    the    grant,    ex- 
pended large  sums  of  money  on  the 
faith  of  it,  and  was  permitted  by  the 
city  to  do  so,  the  license  referred  to 
was  a  contract,   the   terms   of  which 
are  binding  on  both  parties  to  it.     If 
any  one  thing  is  guarded  in  the  law 
more  particularly   than  another  it  is 
the  inviolability  of  a  contract,  and  all 
attempts    to    impair    such    obligations 
under  whatever  guise  they  are  made, 
whether   directly   or   indirectly,    must 
prove    abortive.     State    v.    Miller,    66 
Mo.   329   (1877);   State  v.  Miller,   50 
Mo.  129  (1872) ;  Hovelman  v.  Kansas 
City  Horse  R.  R.,  79  Mo.  632  (1883)." 
State  V.  Corrigan  St.  Ry.,  85  Mo.  263, 
282    (1884).     A   city   grant    of   rights 
constitutes  a  contract.     Nash  v.  Low- 
rv,  37  Minn.  261  (1887).     In  Africa  v. 
Knoxville,   70  Fed.   Rep.   729    (1895), 
the  court  said :     "It  may  not  be  out  of 
place  in  this  connection  to  say  that 
the  great  number  of  cases  in  which  it 
has  become  necessary  for   the  courts 
to  rule  upon^  the  question  furnishes  a 
somewhat  suggestive  lesson  as  to  the 
freedom   wdth  which   municipal  legis- 
latures  in   this   country   have   under- 
taken    to     strike     down     enterprises 
which  they  were  anxious  to  encoiu-age 
in  the  first  instance  with  liberal  grants 
and  large  declarations  of  good  faith." 
A   city   cannot   repeal   a   street   right 
which    it    has    given    to    a    raikoad. 
East  Louisiana  R.  R.  v.  New  Orleans, 
46  La.  Ann.  526   (1894).     The  street 
right  conferred  by  ordinance  is  neither 
a  franchise  nor  a  mere  license,  but  is  a 
contract    between    the    city   and    the 
company,  and,  when  once  acted  upon, 
cannot  be  revoked  by  the  city.     BeUe- 
\dlle    V.     Citizens'     Horse     Ry.,     152 
111.     171     (1894).     A     street    railway 
company  "ha^^ng  accepted  the  grant 
and    built    its    railroad,    there    existed 
between   it    and    the    people  —  repre- 
sented,   as   we   may   assume,    by    the 


to  be  constructed  and  operated  on  and  plaintiff  —  an  obligation  in  the  nature 
over  its  streets,  when  the  city  exer-  of  a  contract."  Binghamton  v.  Bmg- 
eises  the  power  as  it  did  in  the  passage    hamton,  etc.  Ry.,  61  Hun,  479  (1891). 
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United  States,  and  hence  anything  impairing  such  contract  gives  juris- 


Speaking  of  street  railways'  rights  a 
New  Jersey  court  said:  "The  grant 
in  this  case  must  be  conceded  to  be 
of  a  franchise.  It  includes  the  right 
to  lay  down  tracks,  to  run  carriages 
thereon,  to  carry  passengers,  and  to 
exact  tolls."  Citizens'  Coach  Co.  v. 
Camden,  etc.  R.  R.,  33  N.  J.  Eq.  267 
(1880).  In  Davis  v.  Mayor,  etc.,  14 
N.  Y.  506,  523  (1856),  the  court  said: 
"The  right  granted  to  these  associates 
would  be  the  very  definition  of  a  fran- 
chise. The  privilege  of  making  a 
road  or  bridge,  or  of  establishing  a 
ferry,  and  of  taking  tolls  from  the 
citizens  for  the  use  of  the  same,  are 
among  the  most  common  examples  of 
a  franchise."  For  a  definition  of  the 
word  "franchise,"  including  the  mean- 
ing of  the  right  to  run  ears,  see  Mor- 
gan V.  Louisiana,  93  U.  S.  217,  223 
(1876).  In  New  York  v.  Second  Ave. 
R.  R.,  32  N.  Y.  261  (1864),  the  court 
said  that  there  is  a  "right  of  prop- 
erty in  the  franchise,  which  the  com- 
mon council  could  not  take  away  nor 
impair  by  any  subsequent  act  of  its 
own.  The  resolutions  which  were 
incorporated  into  the  contract  were  not 
an  act  of  legislation,  which  the  com- 
mon council  could  modify  or  repeal 
without  the  consent  of  the  other 
party  to  the  instrument."  Speaking 
of  a  street  railway  franchise,  the  court 
in  Brooklyn,  etc.  R.  R.  v.  Brooklyn 
City  R.  R.,  32  Barb.  358,  364  (1860), 
said:  "Rights  acquired  under  a  stat- 
ute of  a  state  which  is  in  its  nature 
a  contract,  and  which  does  not  reserve 
to  the  legislature  the  power  of  repeal, 
cannot  be  divested  by  subsequent 
legislation."  The  grant  and  its  accept- 
ance, and  the  expenditure  of  money 
relying  thereon,  invests  "the  company 
with  the  right  of  property  in  the  fran- 
chise, of  which  it  cannot  be  deprived 
without  its  consent  or  against  its 
will."  Chancellor  Kent  (3  Com.  458) 
says  of  franchises :  ' '  They  contain 
an  implied  covenant  on  the  part  of 
the  government  not  to  invade  the 
rights  vested,  and  on  the  part  of  the 
grantees  to  execute  the  duties  and 
conditions  prescribed  in  the  grant;" 
and  on  page  459,  "an  estate  in  such 


a  franchise  and  an  estate  in  land  rest 
upon  the  same  principles,  being  equally 
grants  of  a  right  and  privilege  for  an 
adequate  consideration."  A  city  or- 
dinance in  violation  of  a  prior  con- 
tract made  bj'  the  city  is  the  same  as 
a  state  law  impairing  the  validity 
of  a  contract,  and  is  unconstitutional. 
The  federal  courts  have  jurisdiction 
of  such  a  case,  irrespective  of  the  citi- 
zenship of  the  parties.  Saginaw,  etc. 
Co.  V.  Saginaw,  28  Fed.  Rep.  529 
(1886).  In  a  suit  by  a  city  to  recover 
a  license  tax  levied  by  it  on  a  street 
railwaj',  the  city  cannot  question  the 
legality  of  the  city's  grant  of  the  right 
to  construct  such  road  to  certain 
individuals,  nor  their  assignment  of 
the  same  to  the  defendant  corporation. 
Such  a  grant  "has  all  the  properties 
of  a  contract."  New  York  v.  Second 
Ave.  R.  R.,  32  N.  Y.  261  (1864).  A 
grant  by  a  city  to  a  railroad,  under 
statutory  permission,  of  a  right  to 
occupy  a  street  is  irrevocable.  Port 
of  Mobile  v.  Louisville,  etc.  R.  R.,  84 
Ala.  115  (1888).  A  grant  of  street 
rights  is  a  contract  not  subject  to 
revocation,  although  the  constitution 
prohibits  the  grant  of  "irrevocable 
or  uncontrollable  grant  of  special 
privileges."  Houston  v.  Houston,  etc. 
Ry.,  83  Tex.  548  (1892).  In  Cit- 
izens' St.  R.  R.  V.  Memphis,  53  Fed. 
Rep.  715  (1893),  it  was  held  that 
where  a  city  had  granted  the  right 
to  build  its  tracks  on  various  streets, 
such  right  could  not  afterwards  be 
withdrawTi,  there  being  no  provision 
in  the  charter  reserving  the  right  to 
amend  or  repeal.  An  abandonment  of 
the  right  does  not  exist  unless  the 
intent  to  abandon  is  clear  and  deci- 
sive. See  also  §  906,  supra.  Where 
a  street  railway  franchise  is  repealed 
within  a  week  after  its  passage,  and 
for  ten  years  the  company  does  not 
claim  it  and  apparently  acquiesces  in 
the  repeal,  a  court  of  equity  will  not 
restrain  the  city  from  preventing  con- 
struction under  such  franchise.  East 
St.  Louis,  etc.  Ry.  v.  Citv  of  East  St. 
Louis,  182  111.  433  (1899).  A  grant 
from  a  city  to  a  company  to  construct 
and     operate     a     street     railway     by 
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diction  to  the  federal  court.^    An  ordinance  of  a  city  impairing  the 


liorses  ceases  when  it  transpires  that 
it  is  impossible  on  account  of  the 
grade  to  operate  the  road  by  horses, 
and  the  city  may  cause  the  tracks  to 
be  removed.  Southern  Ry.  v.  City 
of  Memphis,  97  Fed.  Rep.  819  (1899). 
A  contract  by  which  a  city  gives  to  a 
steam  raib*oad  the  right  to  use  the 
street  cannot  be  revoked  after  the  rail- 
road has  been  constructed,  but  the 
railroad  has  no  right  to  monopolize 
the  use  of  the  street  or  to  unreason- 
ably obstruct  its  use  by  the  public. 
Town  of  Mason  v.  Ohio,  etc.  R.  R.,  51 
W.  Va.  183  (1902). 

'  An  ordinance  of  a  city  may  be 
such  an  exercise  of  legislative  power, 
delegated  to  the  city,  as  to  give  it 
the  force  of  a  statute  and  may  be  a 
violation  of  a  contract  prohibited  by 
the  constitution  of  the  United  States. 
An  ordinance,  however,  refusing  to 
pay  certain  gas  rates  is  not  such  a 
violation.  St  Paul,  etc.  Co.  v.  St. 
Paul,  181  U.  S.  142  (1901).  A  mort- 
gagee of  a  street  railway  may  main- 
tain a  bill  of  injunction  to  prevent  the 
city  forfeiting  the  franchise  of  the  com- 
pany peremptorily.  The  bill  is  in 
the  nature  of  interpleader,  the  com- 
pany being  made  a  party  to  compel 
it  to  comply  with  the  franchise  and 
the  mortgagee  giving  security  that 
that  will  be  done,  and  the  court  deter- 
mining whether  a  forfeiture  is  proper. 
Knickerbocker  T.  Co.  v.  City  of  Kala- 
mazoo, 182  Fed.  Rep.  865  (1910). 
A  suit  by  a  state  in  the  state  court 
against  a  street  railway  company  and 
its  federal  receivers  to  forfeit  the  fran- 
chises cannot  be  removed  to  the 
United  States  court.  The  federal 
court  has  no  power  to  forfeit  street 
railway  franchises  granted  by  a  city 
under  a  statute.  People  v.  Bleecker 
St.,  etc.  R.  R.,  178  Fed.  Rep.  156  (1910). 
The  federal  court  has  jurisdiction  irre- 
spective of  citizenship  in  a  suit  insti- 
tuted by  a  street  railway  company 
to  enjoin  a  city  from  violating  its 
grant.  Des  Moines,  etc.  Ry.  v.  City 
of  Des  Moines,  151  Fed.  Rep.  854 
(1907).  A  statute  authorizing  quo 
warranto  to  test  a  "franchise"  applies 
to  a  street  railway  grant  from  a  city. 


City  of  Olathe  v.  Missouri,  etc.  Ry., 
78  Kan.  193  (1908).  A  city  ordinance 
passed  under  the  authorization  of  a 
statute  is  a  law,  within  the  meaning 
of  the  constitution  of  the  United  States 
prohibiting  any  law  that  impairs  the 
validity  of  a  contract.  Pike's  Peak, 
etc.  Co.  V.  Colorado  Springs,  105 
Fed.  Rep.  1  (1900).  A  contract 
between  a  city  and  a  water-works 
company  whereby  the  latter  is  given 
exclusive  rights,  under  the  statutory 
power  of  the  city,  is  a  contract  and  is  a 
law  of  the  state,  within  the  meaning 
of  the  contract  clause  of  the  federal 
constitution,  and  the  United  States 
court  has  jurisdiction  to  enjoin  any 
violation  thereof.  American,  etc.  Co. 
V.  Home,  etc.  115  Fed.  Rep.  171  (1902). 
A  street  franchise  granted  by  a  city 
to  a  street  railroad  is  the  same  as  an 
act  of  the  legislature,  in  that  it  is  pro- 
tected by  the  contract  clause  of  the  con- 
stitution of  the  United  States,  and 
hence  anything  impairing  such  con- 
tract gives  jurisdiction  to  the  federal 
court.  Mercantile,  etc.  Co.  v.  Collins 
Park,  etc.  R.  R.  99  Fed.  Rep.  812 
(1900).  A  city  ordinance  granting  a 
franchise  to  a  street  railway  company 
is  a  contract  after  it  has  been  accepted 
by  the  street  railway  company  and 
is  protected  by  the  fourteenth  amend- 
ment to  the  constitution  of  the  United 
States,  and  the  federal  court  may 
enjoin  a  subsequent  ordinance  which 
reduces  the  street  railway  fares  as 
fixed  by  the  original  ordinance,  even 
though  the  original  ordinance  reserved 
the  right  of  regulation.  A  reserved 
right  in  the  original  ordinance  to  reduce 
fares  is  waived  where  in  subsequent 
ordinances  authorizing  consolidations 
such  reserved  right  is  not  mentioned. 
Cleveland  City  Rv.  v.  City  of  Cleve- 
land, 94  Fed.  Rep.  385  (1899) ;  aflf'd, 
194  U.  S.  517,  538.  Where  a  city 
makes  a  grant  to  a  street  railway  com- 
pany in  violation  of  an  existing  con- 
tract between  the  city  and  another 
street  railway  company,  the  circuit 
court  of  the  United  States  has  juris- 
diction of  the  case,  even  though  the 
parties  are  both  citizens  of  the  same 
state,  the  suit  being  by  the  old  com- 
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obligation  of  a  contract  is  unconstitutional^  This  principle  of  law  is 
important,  owing  to  the  fact  that  municipalities  after  making  more  or 
less  improvident  grants  of  street  rights  are  then  inclined  to  seek  to  re- 
pudiate such  grants  and  involve  the  property  of  street  railways,  gas 
companies,  and  other  quasi-public  corporations,-  An  exclusive  right 
to  a  street  railway  company  may  be  repealed  under  a  reserved  right  by 
the  legislature  to  revoke,  and  such  repeal  may  be  by  -implication.^  A 
city  cannot  repeal  a  street  railway  right  to  use  the  streets,  granted  by  a 
city  ordinance,  even  though  the  legislature  under  its  reserved  power 
might  repeal  it,  and  even  though  a  statute  reserved  to  the  city  the  same 
right  to  repeal  that  the  city  had  in  reference  to  ordinances  passed 
under  the  city's  general  powers.'*  A  suit  lies  to  declare  null  and  void 
an  ordinance  which  illegally  repeals  a  grant  of  street  rights  by  a  city 


pany  to  enjoin  the  new  company  from 
using  such  grant  and  from  proceeding 
under  the  grant.  City  Ry.  v.  Citizens' 
St.  R.  R.,  166  U.  S.  557  (1897).  In 
this  case  the  court  held  also  that  when 
the  original  grant  by  the  city  was  for 
thirty  years,  and  after  a  period  of 
time  the  city  extended  it  to  thirty- 
seven  years,  such  extension  was  a 
contract,  the  consideration  being  the 
continued  operation  of  the  road.  The 
court  held  also  that  a  reserved  right 
of  the  legislature  to  amend  the  charter 
could  not  be  exercised  by  the  city,  but 
only  by  the  legislature.  The  court 
declined  to  pass  upon  the  question  of 
whether  the  city  could  limit  the  grant 
to  thirty-seven  years  where  the  char- 
ter was  perpetual.  The  coiu-t  held 
that  no  formal  acceptance  of  the  exten- 
sion was  necessary.  Where,  in  viola- 
tion of  the  federal  constitution,  a  city 
seeks  to  repeal  a  street-railway  ordi- 
nance, the  federal  courts  have  juris- 
diction of  the  case,  even  though  both 
parties  are  citizens  of  the  same  state. 
Baltimore  Trust,  etc.  Co.  v.  Baltimore, 
64  Fed.  Rep.  153  (1894) ;  rev'd  on 
another  point  in  Baltimore  v.  Balti- 
more Trust,  etc.  Co.,  166  U.  S.  673 
(1897).  Although  it  is  true  that  the 
supreme  court  has  held  that  a  city 
ordinance  violating  a  prior  contract 
between  the  city  and  a  street  railway 
is  not  a  violation  of  the  obligation  of 
the  contract,  such  as  is  forbidden  by 
the  constitution  of  the  United  States 
(Hamilton  Gas,  etc.  Co.  v.  Hamilton, 
146    U.    S.    258  —  1892),    yet,    where 
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such  ordinance  is  in  pursuance  of  a 
statute  passed  after  the  contract  with 
the  street  railway  was  made,  then  the 
new  ordinance  is  such  a  violation  of 
the  contract  as  is  forbidden  by  the 
federal  constitution.  Citizens'  St. 
R.  R.  V.  City  Ry.,  56  Fed.  Rep.  746 
(1893).  See  also  §902,  supra,  and 
§  931,  infra. 

1  Grand  Trunk,  etc.  Ry.  v.  South 
Bend,  227  U.  S.  544  (1913). 

2  See  Detroit  v.  Detroit  City  Ry., 
56  Fed.  Rep.  867  (1893);  s.  c,  54 
Fed.  Rep.  1  (1892);  reversed  in  64 
Fed.  Rep.  628.     See  also  §  902,  supra. 

3  Wilmington  City  Ry.  v.  Wilming- 
ton, etc.  Ry.,  46  Atl.  Rep.  12  (Del. 
1900).  Under  the  right  reserved  in 
the  constitution  of  the  state  to  revoke 
charters,  the  legislature  may  disre- 
gard an  exclusive  right  granted  to  a 
street  railway  by  its  special  charter 
and  may  grant  rights  to  another  com- 
pany. Wilmington,  etc.  Ry.  v.  Peo- 
ple's Ry.,  47  Atl.  Rep.  245  (Del.  1900). 
Cf.  §  501,  supra. 

*  Baltimore  Trust  Co.  v.  Baltimore, 
64  Fed.  Rep.  153  (1894),  holding  also 
that  power  to  "regulate"  does  not  give 
power  to  destroy.  The  court  refused 
to  follow  Lake  Roland  Elev.  Ry.  v. 
Baltimore,  77  Md.  352  (1893).  and 
said  that  on  such  constitutional  sub- 
jects the  decisions  of  the  state  courts 
are  not  binding.  Where  a  ci  ty  reserves 
the  right  in  its  grant  to  a  telephone  com- 
pany to  repeal  it,  such  repeal  is  legal. 
Southern,  etc.  Co.  v.  City  of  Richmond, 
98  Fed.  Rep.  671  (1899). 
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to  a  railroad  company.^  A,  purchaser  of  the  property  and  franchises 
of  a  street  railway  company  at  foreclosure  sale  may  file  a  bill  in  equity 
to  protect  such  franchises.^  A  street  railway  operating  its  railway 
under  a  franchise  right  may  enjoin  another  company  from  tearing  up 
its  tracks,  and  need  not  prove  its  franchise  right ;  possession  is  enough.^ 
Even  though  a  city,  by  statute,  has  a  right  to  change  the  location  of  a 
street  railway,  it  cannot  order  the  street  railway  off  from  the  street 
and  on  to  private  property,  and  the  fact  that  the  street  railway  has 
power  to  condemn  does  not  compel  it  to  condemn.^  A  trustee  of  a 
mortgage  may  file  a  bill  to  declare  void  an  ordinance  repealing  a  street- 
railway  franchise,  although  there  has  been  no  default.^ 

"  The  right  to  be  a  corporation  is  frequently  called  a  franchise,  as 
it  is  in  one  sense,  but  not  in  the  sense  that  the  grant  of  a  right  to  build 
a  railroad  in  a  public  street  is  a  franchise."  ^  This  right  to  use  the  streets 
is  property.  It  consists  of  a  vested  interest  in  the  streets  for  the  time 
indicated  in  the  grant. ^  In  Massachusetts  a  different  rule  prevails 
on  account  of  the  statutes.^ 


1  East  Louisiana  R.  R.  v.  New 
Orleans,  46  La.  Ann.  526  (1894); 
reversed  on  another  point  in  166  U.  S. 
673.  See  also  cases  below.  Where  a 
city  has  forfeited  a  street  grant  on 
the  ground  of  non-compliance  within 
the  time  specified  in  the  grant,  the 
grantee  may  file  a  bill  in  equity  to 
declare  void  such  forfeiture,  he  having 
substantially  complied  with  the  grant 
and  the  city  not  having  lived  up  to  its 
contract  with  him.  Pike's  Peak,  etc. 
Co.  V.  Colorado  Springs,  10.5  Fed. 
Rep.  1  (1900).  The  mere  threat  of 
a  city  to  claim  that  the  street  railway 
grant  has  expired  is  not  such  action 
as  will  sustain  a  bill  in  equity  to  enjoin 
any  action.  Elkins  v.  City  of  Chicago, 
119  Fed.  Rep.  957  (1902). 

2  Knoxville  v.  Africa,  77  Fed.  Rep. 
501  (1896). 

3  Santa  Rosa,  etc.  R.  R.  v.  Central 
St.  Ry.,  38  Pac.  Rep.  986  (Cal.  1895). 
See  also  §  914,  infra. 

*  Harvey  v.  Aurora,  etc.  Ry.,  186 
lU.   283    (1900). 


^  Baltimore  Trust,  etc.  Co.  v.  Balti- 
more, 64  Fed.  Rep.  153  (1894) ;  rev'd 
on  another  point  in  166  U.  S.  673. 
Where  a  municipality  has  repealed  an 
electric-light  franchise  after  the  plant 
has  been  in  operation  for  eight  years, 
a  trustee  of  a  mortgage  given  by  the 
owner  of  the  plant  may  file  a  bill  to 
enjoin  the  city  from  acting  on  the 
repeal  and  from  cutting  down  the 
poles.  Newton  v.  Levis,  79  Fed.  Rep. 
715     (1897).     See    also     §§816,     830. 

«  Lord  V.  Equitable,  etc.  Soc,  194 
N.  Y.  212,  226  (1909). 

^  A  franchise  to  operate  a  street 
railway  on  a  street  is  real  estate ;  as 
is  also  the  right  of  way  over  the 
property  of  abutting  street  owners. 
Thompson  v.  Schenectady  Ry.,  124 
Fed.  Rep.  274  (1903).  There  is  noth- 
ing in  the  nature  of  the  property 
rights  involved  in  a  grant  of  an  ease- 
ment in  the  streets  for  street  railway 
uses  which  distinguishes  it  from  other 
property  acquired  by  a  corporation  in 
the   exercise    of   its   franchises.    .    .    . 


8  In  Massachusetts  the  rails  and 
ties  of  a  street  railway  are  personal 
property,  because  a  street  railway 
does  not  own  the  right  of  way  in  the 
manner  that  a  steam  railroad  owns 
its  right  of  way.  Hence  a  contractor 
who  by  his  contract  retains  title  until 


he  is  paid  may  until  so  paid  claim 
title,  even  as  against  a  bona  fide  mort- 
gagee of  the  street  railway,  and  may 
sue  for  conversion  if  possession  is 
refused.  Lorain,  etc.  Co.  v.  Norfolk, 
etc.  Ry.,  187  Mass.  500  (1905).  See 
also  §  916,  infra,  notes. 
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The  legislature  may,  under  its  reserved  power  so  to  do,  repeal  the 
charter  of  the  company,  but  if  such  repeal  is  made,  the  right  to  operate 
the  road  continues.  It  constitutes  assets  of  the  company  and  belongs 
to  the  stockholders  after  the  creditors  are  paid.^     A  city  is  not  entitled 


Consent  to  such  use  of  the  streets 
constitutes  a  typical  easement,  and 
the  right  granted  thereby  is  an  inter- 
est in  realty,  being  an  incorporeal 
hereditament."  Detroit  Citizens'  St. 
Ry.  I'.  Detroit,  64  Fed.  Rep.  628, 
635,  643  (1894).  "The  right  to  use 
the  street  for  a  railway  is  an  ease- 
ment." Detroit,  etc.  Ry.  v.  Common 
Council,  125  Mich.  673  (1901).  "A 
right  of  way  upon  a  public  street, 
whether  granted  by  act  of  the  legis- 
lature or  ordinance  of  city  council,  or 
in  any  other  valid  mode,  is  an  ease- 
ment, and  as  such  is  a  property  right, 
capable  of  assignment,  sale  and  mort- 
gage, and  entitled  to  all  the  constitu- 
tional protection  afforded  other  prop- 
erty rights  and  contracts.  .  .  . 
The  'consent,'  when  given  by  ordi- 
nance duly  passed,  constitutes  a  grant 
of  a  right  of  waj'  on  and  over  the 
streets  named  or  described  in  the  ordi- 
nance, and  constitutes  a  contractual 
ordinance,  conferring  an  easement 
which  is  irrevocable.  By  such  an 
ordinance  an  incorporeal  hereditament 
is  created  and  vested  in  the  grantee." 
Knox\ille  v.  Africa,  77  Fed.  Rep.  501, 
507,  508  (1896).  In  Milhau  v.  Sharp, 
27  N.  Y.  611  (1863),  the  court  said 
that  this  right  was  "an  immediate 
grant  of  an  interest,  and,  it  would 
seem,  of  a  freehold  interest  in  the  soil 
of  the  streets  to  the  defendants.  The 
rails,  when  laid,  would  become  a  part 
of  real  estate,  and  the  e.xclusive  right 
to  maintain  them  perpetually  is  vested 
in  the  defendants,  their  successors 
and  assigns.  I  say  perpetually, 
because  there  is  no  limitation  in  point 
of  time  to  the  continuance  of  the  fran- 
chise, and  no  direct  power  is  reserved 
to  the  corporation  to  terminate  it." 
In  People  v.  O'Brien,  111  X.  Y.  1 
(1888),  the  court  said:  "We  are 
therefore  of  the  opinion  that  the 
Broadway  Surface  Company  took  an 
indefeasible  title  to  the  land  neces- 
sary to  enable  it  to  construct  and 
maintain  a  street  railroad  in  Broad- 
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way,  and  to  run  cars  thereon  for  the 
transportation  of  freight  and  passen- 
gers, which  survived  its  dissolution." 
Speaking  of  a  street  railway's  right 
of  way,  the  supreme  court  of  Califor- 
nia has  said  (North  Beach,  etc.  R.  R.'s 
Appeal,  32  Cal.  499  —  1867):  "This 
right  of  way  is,  at  least,  an  easement 
in  said  street.  .  .  .  It  is  an  incor- 
poreal hereditament,  but  it  is  still  a 
tenement  and  an  interest  in  the  land. 
...  It  is  real  property,  and  it  is 
created  bv  grant."  In  Pro^^dence  Gas 
Co.  V.  fhurber,  2  R.  I.  21  (1851), 
gas-pipes,  ha\'ing  been  permanently 
attached  to  the  soil  and  united  to  the 
easement  of  the  company  in  the  land, 
were  held  to  become  a  part  of  the 
realty,  and  to  be  properlj-  taxed  as 
real  estate.  Under  the  clause  in  a 
mortgage  covering  after-acquired  prop- 
erty, the  right  of  a  railroad  subse- 
quently acquired  from  a  city  to  build 
tracks  on  certain  streets  is  covered 
bv  the  mortgage.  Quincv  v.  Chi- 
cago, etc.  R.  R..  94  111.  537  (1880). 
1  People  V.  O'Brien,  111  N.  Y.  1 
(1888).  "The  charter  of  a  corpora- 
tion is  the  law  which  gives  it  existence 
as  such.  That  is  its  general  fran- 
chise, which  can  be  repealed  at  the 
will  of  the  legislature.  A  special  fran- 
chise is  the  right,  granted  bj'  the  public, 
to  use  public  property  for  a  public 
use,  but  A\-ith  private  profit,  such  as  the 
right  to  build  and  operate  a  railroad 
in  the  streets  of  a  city.  Such  a  fran- 
chise, when  acted  upon,  becomes 
property  and  cannot  be  repealed, 
unless  power  to  do  so  is  reserved  in 
the  grant,  although  it  may  be  con- 
demned upon  making  compensation." 
Lord  V.  Equitable,  etc.  Soc,  194  N.  Y. 
212,  225  (1909).  The  legislature  may 
repeal  the  charter  of  a  street  railway 
under  the  reserved  right  to  repeal,  and 
may  cause  the  property  to  be  turned 
over  to  a  new  corporation  upon  com- 
pensation being  paid.  Greenwood  v. 
Freight  Co.,  105  U.  S.  13  (1881). 
Upon  dissolution  of  a  corporation,  its 
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to  street  railway  rails,  poles,  and  operating  equipment,  even  though  the 
franchise  has  expired ;  neither  can  it  compel  the  company  to  sell  the 
same  to  a  new  company.^ 

The  legislature  may,  of  course,  cause  to  be  taken,  under  condemna- 
tion proceedings,  the  property  and  franchises  of  a  street  railway.  The 
compensation  to  be  paid  in  such  a  case  and  in  cases  where  the  city  re- 
tains the  right  to  purchase  the  property  is  considered  elsewhere.^  Under 
the  constitution  of  Michigan  prohibiting  the  state  from  becoming 
interested  in  any  work  of  internal  improvement,  a  statute  authorizing 
a  city  to  acquire  a  system  of  street  railways  is  unconstitutional.^  It 
has  been  held  that,  where  a  street-railway  charter  is  perpetual,  the  city 
cannot  limit  its  grant  of  street  rights  to  thirty-seven  years,^  but  it  is 
doubtful  whether  this  may  be  considered  sound  law.  Where  the  street 
grant  is  for  a  limited  number  of  years,  it  may,  by  agreement,  be  termi- 
nated before  its  expiration,  and  a  new  grant  given. ^  Under  power  to 
grant  street-railway  franchises  a  city  may  extend  existing  ones.®  A 
municipality  which  has  made  a  grant  to  a  street  railway  for  twenty- 
five  years  may  subsequently  amend  the  same  by  striking  out  the  pro- 
vision as  to  twenty-five  years,  thus  making  the  grant  perpetual.  The 
court  has  no  power  to  declare  such  amendment  illegal  on  the  ground 
that  the  municipal  authorities  were  recreant  to  their  trust. ^  The  right 
to  construct  and  operate  tracks  on  a  street  may  be  granted  for  a  longer 
period  than  the  charter  duration  of  the  corporation  which  takes  such 
grant ;  ^   and,  where  there  is  no  express  limitation  of  time  specified  in 

contract  right  to  use  a  street  does  not  francMse  providing  for  a  surrender  of 

revert  to  the  state.     The  state  may  the  old  is  not  an  extension  of  the  old 

grant  an  unused  street  railway  fran-  franchise,    within    the    meaning    of    a 

chise   to   another   company.     Hender-  charter    pro\asion    that    an    extension 

son  V.  Central,  etc.  Ry.,  21  Fed.  Rep.  shall    not    be    granted    except    within 

358     (1884).     See    also    §  641,    supra,  three  years  of  the  termination  of  the 

1  Cleveland,  etc.  Ry.  v.  Cleveland,  franchise.  Wood  v.  City  of  Seattle, 
204  U.  S.  116  (1907).  23    Wash.    1     (1900).     An    ordinance 

2  See  §  916,  infra.  authorizing   the   consolidation  of   sev- 
^  Attorney-General  v.   Pingree,   120    eral    street    railway    lines    does    not 

Mich.  550  (1899).  extend  the  limited  duration  of  any  one 

*  Citizens'  St.  R.  R.  v.  City  Ry.,  64  of  them,  unless  expressly  so  pro^^ded 
Fed.  Rep.  647  (1894) ;  s.  c,  166  U.  S.  in  the  new  ordinance.  Central,  etc. 
557 ;  Africa  v.  Knoxville,  70  Fed.  Rep.  Co.  v.  Municipal,  etc.  Co.,  169  Fed. 
729   (1895).     Cf.   s.   c,  77  Fed.   Rep.  Rep.  308  (1909). 

601.     But  see  Louisville  Trust  Co.  v.  ^  Moore  v.  West  Jersey,  etc.  Co.,  62 

Cincinnati,    76    Fed.    Rep.    296,    315  N.  J.  L.  386,  792  (1898). 

(1896).  8  "The  mere  fact   that  a  contract 

^  Detroit  v.  Detroit,  etc.   Ry.,   184  may  extend  beyond  the  term  of  the 

U.  S.  368  (1902) ;  State  v.  East  Cleve-  Ufe  of  a  corporation  does  not  destroy 

land  R.  R.,  6  Ohio  Cir.  Ct.  Rep.  318  it."     Minneapolis   v.   Street   Ry.,   215 

(1891).  U.   S.  417,  430   (1910).     A  city  ma;y 

*  Linden,  etc.  Co.  v.  Milwaukee,  grant  to  a  street  railway  the  right  to 
etc.  Co.,  107  Wis.  493  (1900).     A  new  construct  and  operate  its  lines  of  raii- 
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the  charter  or  ordinance  giving  this  right,  it  is  granted  in  perpetuity 
and  exists  forever.^  A  railroad  charter  under  a  special  act,  which  does 
not  specify  when  it  expires,  will  expire  in  fifty  years  if  the  general  laws 
prescribe  that  period.-  Where  a  grant  from  the  city  is  limited  in  dura- 
tion, a  street  railway  company  has  no  right  to  operate  its  lines  after 
the  expiration  of  the  time.^ 
way  for  a  period  longer  than  the  dura- 
tion of  the  charter  of  the  corporation. 
Detroit  v.  Detroit,  etc.  Ry.,  1"64  U.  S. 
368  (1902).  A  street  railway  company 
may  legally  receive  from  a  city  a 
grant  of  street  rights  for  a  period 
extending  beyond  the  chartered  life 
of  the  corporation.  Detroit  Citizens' 
Ry.  V.  Detroit,  64  Fed.  Rep.  628 
(1894),  rev'g  Detroit  v.  Detroit  City 
Ry.,  56  Fed.  Rep.  867 ;  s.  c,  60  Fed. 
Rep.  161,  a  ease  where  a  thirty-year 
street  easement  was  given  to  a  corpo- 
ration having  only  fourteen  years  of 
corporate  hfe.  People  v.  O'Brien, 
111  N.  Y.  1  (1888);  State  v.  Laclede 
GasUght  Co.,  102  Mo.  472  (1890). 
Quo  warranto  at  the  instance  of  the 
state  does  not  He  merely  because  a 
street  railway  company  has  been  given 
street  rights  in  perpetuity,  although 
the  statute  limits  its  corporate  exist- 
ence to  thirty  years.  Attorney-Gen- 
eral V.  Detroit  Suburban  Ry.,  96 
Mich.  65  (1893).  See  also  §641, 
supra.  Where  the  charter  runs  for 
fifty  years,  the  street  rights  may  be 
granted  for  thirty  vears.  Houston  v. 
Houston,  etc.  Ry.,  83  Tex.  548  (1892). 
Where  one  street  railway  by  contract 
assigns  its  street  franchises  to  another 
company  in  consideration  of  four 
cents  per  mile  for  every  mile  traveled 
by  each  car  of  the  company  which 
operates  the  tracks,  the  latter  com- 
pany cannot  repudiate  the  contract 
on  the  ground  that  the  charter  of  the 
former  company  has  expired  subse- 
quently to  the  contract.  Canal,  etc. 
R.  R.  V.  St.  Charles  St.  R.  R.,  44 
La.  Ann.  1069  (1892). 

*  Owensboro  v.  Cumberland  T.  &  T. 
Co.,  230  U.  S.  58  (1913)  ;  Old  Colony 
T.  Co.  V.  Omaha,  230  U.  S.  58  (1913)  ; 
People  V.  O'Brien,  111  N.  Y.  1 
(1888);  Milhau  v.  Sharp,  27  N.  Y. 
611  (1863);  Davis  ;-.  Mayor,  etc.,  14 
N.  Y.  506  (1856).  A  franchise  granted 
by  a  municipality  to  erect  an  electric- 


light  line  is  presumed  to  be  perpetual 
where  there  is  no  limit  of  time  men- 
tioned in  the  grant.  Suburban,  etc. 
Co.  V.  Inhabitants,  etc.,  41  Atl.  Rep. 
865  (N.  J.  1898).  See  also  §628, 
supra,  and  §  931,  infra.  A  street  rail- 
way grant  which  is  not  limited  as  to 
time  is  perpetual,  and  this  rule  is  not 
changed  by  the  fact  that  its  exclusive 
right  is  limited  to  thirty  years.  Des 
Moines,  etc.  Ry.  v.  City  of  Des  Moines, 
151  Fed.  Rep.  8.54  (1907).  A  grant  by 
a  municipahty  to  a  street  railwaj"^  will 
not  be  construed  as  perpetual  where 
other  grants  of  other  parts  of  the  sys- 
tem are  limited  to  twenty-five  years 
and  there  was  no  intention  indicated 
of  making  the  grant  unlimited.  Blair 
V.  Chicago,  201  U.  S.  400,  485  (1906). 
A  city  grant  to  a  telephone  company 
without  limit  as  to  time  does  not 
extend  beyond  the  life  of  the  corpora- 
tion itself.  People  v.  Chicago,  etc. 
Co.,  220  111.  238  (1906).  A  street 
railway  grant  not  limited  as  to  time 
continues  for  at  least  the  corporate 
life  of  the  grantee.  Mercantile  T. 
Co.  V.  City  of  Denver,  161  Fed.  Rep. 
769  (1908).  A  city  grant  to  a  street 
railway  to  construct  its  Unes  on  any 
streets  it  deems  best  from  time  to  time 
and  without  limit  of  time  is  unreason- 
able and  invalid  unless  authorized 
by  statute,  but  is  a  good  grant  so  far 
as  streets  have  been  actually  occupied. 
City  of  Denver  v.  JVIercantile  T.  Co., 
201  Fed.  Rep.  790  (1912). 

2  People  t'.  Wayman,  99  N.  E.  Rep. 
941  (111.  1912).  A  city  grant  to  a 
street  railway  is  not  perpetual  where 
an  exclusive  feature  of  it  is  limited  to 
thirty  years.  Parol  evidence  may 
show  whether  it  was  intended  to  be 
perpetual.  State  t'.  Des  Moines,  etc. 
Ry.,  140  N.  W.  Rep.  437  (Iowa,  1913). 

3  Citv  Ry.  V.  Citizens',  etc.  R.  R.,  52 
N.  E.  Rep.  157  (Ind.  1898),  holding 
also  that  a  grant  by  a  city  to  a  street 
railway  is  a  contract  which  the  legis- 
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Although  the  statutes  require  the  consent  of  the  municipahty  in 
order  to  make  the  right  to  use  the  streets  a  vahd  right,  yet  the  city 
cannot  impose  additional  terms  other  than  police  regulations  on  the 
company  that  seeks  the  right.^ 


lature  cannot  abrogate,  but  where  the 
grant  by  the  city  was  limited  the 
legislature  may  enact  that  upon  the 
termination  of  the  grant  the  right  to 
use  the  street  shall  cease.  A  mu- 
nicipality may  enjoin  a  street  railway 
company  from  laying  its  tracks  in  the 
street,  and  may  compel  it  to  restore 
the  street  to  its  original  condition, 
where  the  municipal  consent  has  ex- 
pired by  lapse  of  time.  Town  of  East- 
chester  v.  N.  Y.,  etc.  Co.,  30  N.  Y. 
Misc.  Rep.  571  (1900). 

1  As  to  conditions  that  might  be  im- 
posed by  the  city  on  a  grant  to  a 
street  railway  under  the  New  York 
statute,  see  People  v.  Barnard,  110 
N.  Y.  548  (1888).  Where  a  statute 
authorizes  telephone  companies  to 
construct  their  lines  in  streets  and 
highways,  a  city  cannot  attach,  as  con- 
ditions to  its  consent,  a  provision  that 
it  shall  have  the  power  to  regulate 
rates,  and  purchase  the  property  at 
an  appraised  value,  and  string  the 
wires  on  poles  free  of  charge,  and  for- 
feit the  property  to  the  city  in  case 
the  line  is  not  operated.  Such  condi- 
tions are  not  proper  police  regula- 
tions. State  V.  City  of  Sheboygan,  111 
Wis.  23  (1901).  Where  a  statute  re- 
quires telephone  companies  to  obtain 
the  consent  of  municipalities  as  to  the 
construction,  maintenance,  and  oper- 
ation of  their  lines  in  such  munici- 
palities, the  municipality  may  attach 
conditions  to  its  consent,  and  one  of 
the  conditions  may  be  a  reservation 
to  the  municipality  of  the  rigTit  to 
repeal  its  consent,  and  even  if  the 
municipality  had  no  power  to  impose 
such  condition,  yet  if  a  company  ac- 
cepts it  it  is  bound  thereby.  South- 
ern, etc.  Co.  V.  City  of  Richmond,  103 
Fed.  Rep.  31  (1900).  A  city  in  grant- 
ing rights  to  a  water-works  company 
may  attach  conditions  protective  of 
public  interests  and  germane  to  the 
subject.  If  the  company  does  not  ob- 
ject thereto  third  parties  cannot  raise 
objection.     Lake    v.    Ocean    City,    62 


N.  J.  L.  IGO  (1898).  Where  stock  is 
issued  to  a  city  by  a  street  railway 
company  in  payment  for  its  street 
rights,  a  provision  in  the  grant  of  the 
street  rights  that  in  case  the  company 
became  indebted  the  city  should  have 
a  lien  on  the  company's  franchise 
and  property  does  not  give  the  city  a 
lien  in  preference  to  creditors  of  the 
company,  but  onlj'  in  preference  to 
other  stockholders.  Guaranty,  etc. 
Co.  V.  Galveston,  etc.  R.  R.,  107  Fed. 
Rep.  311  (1901).  Where  by  statute  a 
telephone  company  is  to  apply  to  the 
municipality  before  erecting  its  poles, 
and,  if  the  municipality  does  not  act 
within  a  certain  time,  to  apply  to  the 
court  for  an  order  authorizing  the 
erection  of  the  poles,  the  court  has  no 
power  to  insert  conditions  and  re- 
quirements not  specified  in  the  stat- 
ute. State  V.  E.  Jersev  Tel.  &  Tel.  Co., 
61  N.  J.  L.  136  (1897).  CJ.  Pacific 
R.  R.  V.  Leavenworth,  1  Dill.  393 
(1871);  s.  c,  18  Fed.  Cas.  953.  In 
Louisiana  the  city  may  lease  or  sell  the 
grant  for  twenty  years  instead  of 
granting  it  absolutely  for  all  time. 
Brown  v.  Duplessis,  14  La.  Ann.  842 
(1859).  In  general,  see  23  Am.  & 
Eng.  Encyc.  of  Law  (1st  ed.),  964 
et  seq.,  989.  A  city  cannot  exact  as  a 
condition  of  a  franchise  to  a  street 
railway  company  that  the  latter  shall 
give  a  bond  to  complete  the  road  -nithin 
a  certain  time,  even  though  the  city 
might  impose  such  restrictions  as  it 
saw  fit.  Such  a  bond  given  by  individ- 
uals is  unenforceable,  being  without 
consideration  as  to  them.  Where  the 
bond  is  to  be  given  by  the  company,  it 
is  not  enforceable  if  given  by  individ- 
uals. The  damages  are  not  the  penal 
sum,  but  onlv  actual  damages.  Aber- 
deen V.  Honey.  8  Wash.  251  (1894). 
Where  the  legislature  grants  the  right 
to  use  the  streets  upon  the  munici- 
pality consenting  thereto,  the  latter 
may  attach  reasonable  conditions  to 
such  consent,  Dillon,  ISIuu.  Corp., 
§  706 ;   Indianapolis,  etc.  R.  R.  v.  Law- 
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The  local  authorities  in  granting  a  franchise  cannot  exact  a  sum 
of  money  in  pajTuent  therefor  where  the  statute  prescribes  how  much 
shall  be  paid.^    Thus  where  a  telephone  company  has  a  right  by  stat- 


reneeburg,  34  Ind.  304  (1870) ;  Rich- 
mond, etc.  R.  R.  r.  Richmond,  96  U.  S. 
521  (1877);  Detroit  v.  Detroit  City 
Ry.,  76  Mich.  421  (1889) ;  but  such 
conditions  must  be  free  from  oppres- 
sion and  fraud,  Savannah  v.  Hancock, 
91  Mo.  54  (1886);  Kansas  City  v. 
Baird,  98  Mo.  215  (1889) ;  St.  Louis 
Ry.  V.  Southern  Ry.,  105  Mo.  577 
(f891);  American  Union  Tel.  Co.  v. 
Harrison,  31  N.  J.  Eq.  627  (1879); 
and  must  not  destroy  the  franchise, 
Jersey  City,  etc.  R.  R.  v.  Jersey  City, 
etc.  Horse  R.  R.,  20  X.  J.  Eq.  61 
(1869);  Jersey  City  v.  Jersey  City, 
etc.  R.  R.,  20  N.  J.  Eq.  360  (1869) ; 
Paterson,  etc.  Horse  R.  R.  v.  Pater- 
son,  24  X.  J.  Eq.  158  (1873) ;  and  the 
city  cannot  attach  conditions  other 
than  those  relating  to  the  kind  of 
poles,  etc..  State  v.  Flad,  23  Mo.  App. 
185  (1886);  Electric  Ry.  v.  Grand 
Rapids,  84  Mich.  257   (1890). 

1  Beekman  v.  Third  Avenue  R.  R., 
153  X.  Y.  144, 1.58  (1897).  In  Central, 
etc.  Co.'s  Appeal,  67  Conn.  197  (1896), 
it  was  held  that  the  city  might  im- 
pose as  a  condition  to  the  la^•ing  of 
tracks  that  the  company  pay  to  the 
city  an  amount  which  the  city  would 
be  annually  subject  to  in  maintaining 
and  repairing  the  streets,  so  far  as 
the  same  was  caused  by  the  construc- 
tion of  the  road,  and  might  impose  a 
condition  requiring  trips  to  be  made 
every  twenty  minutes,  but  the  city 
cannot  impose  a  condition  that  the 
company  use  fenders  on  the  cars.  The 
condition  may  be  attached  that  the 
company  shall  pay  the  e.xpense  of  the 
municipaUty  in  advertising  the  no- 
tice, etc.,  and  also  a  reasonable  coun- 
sel fee.  Hutchinson  v.  Mayor,  etc.,  61 
X.  J.  L.  443  (1898).  Where  a  mu- 
nicipality demands  pay  for  its  consent 
to  a  water  company  to  lay  pipes,  it 
cannot  obtain  an  injunction  against 
the  laj'ing  of  the  pipes  without  con- 
sent. Saddle  River  v.  Garfield  W.  Co., 
32  Atl.  Rep.  978  (X.  J.  1895).  For 
various  propositions  made  to  Xew 
York  city  in  1854  for  the  franchise  to 
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operate  a  street  railway  on  Broad- 
way, see  State  v.  Mayor,  etc.,  3  Duer, 
123  (1854).  Wtere'the  franchise  is 
to  be  sold  to  the  highest  bidder,  it 
means  the  highest  bidder  in  money, 
and  not  in  amount  of  pa^'ing.  Buck- 
ner  v.  Hart,  52  Fed.  Rep.  835  (1892). 
A  proiision  that  the  franchise  must 
be  offered  for  sale  at  public  auction 
after  three  months'  publication  pre- 
vents a  subsequent  enlargement  of  the 
franchise  by  including  additional 
streets.  Buckner  v.  Hart,  52  Fed. 
Rep.  835  (1892).  A  city  cannot  main- 
tain an  action  in  order  to  have  a 
judicial  decision  as  to  which  is  the 
highest  bidder  for  a  street-railway 
franchise.  Mayor  v.  Fitch,  9  N.  Y. 
App.  Div.  452  (1896).  In  one  in- 
stance in  Xew  York  state  two  com- 
peting companies  ran  the  bids  up  to 
7,000  per  cent,  of  the  gross  receipts; 
in  other  words,  the  final  bidder  agreed 
to  pay  to  the  city  of  Xew  York  sev- 
enty times  all  the  gross  receipts  that 
the  company  might  take  in  on  the 
line.  The  other  company  was  willing 
to  bid  more,  but  the  comptroller  of 
the  city  adjourned  the  sale.  Of 
course  neither  company  expected  to 
fulfill  in  good  faith  any  such  con- 
tract. Southern  Boulevard  R.  R.  v. 
People's  Traction  Co.,  5  X.  Y.  App. 
Div.  330  (1896).  The  statute  in  Mis- 
souri requiring  street  railway  and 
other  quasi-public  franchises  to  be 
sold  at  public  auction  was  declared 
void  on  the  ground  of  its  being  vague 
and  impossible  of  being  understood. 
State  V.  West  Side  Ry.,  146  Mo.  155 
(1898).  Where  by  statute  street  rail- 
way franchises  are  to  be  sold  to  the 
highest  bidder,  the  bids  to  be  sealed, 
and  after  being  opened  oral  bids  to  be 
allowed  at  once,  an  oral  bid  made  sub- 
sequently cannot  be  accepted.  Pa- 
cific, etc.  Co.  V.  City  of  Los  Angeles, 
118  Fed.  Rep.  746  (1902);  aff'd,  194 
U.  S.  112.  Under  the  Xew  York  stat- 
ute requiring  the  sale  at  public  auc- 
tion of  street  railway  franchises  an 
indi\idual  may  bid.  Trojan  Ry.  Co. 
10 
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ute  to  construct  its  lines  on  the  highways,  subject  to  agreement  with 
the  municipahty  as  to  the  mode  of  use,  the  municipahty  cannot  exact 
pay  therefor,  excepting  what  is  necessary  to  restore  the  streets  to  the 
former  state  of  usefuhiess,  and  the  municipahty  cannot  require  free  tele- 
phone service  nor  require  an  agreement  as  to  telephone  rates  to  be 
charged  to  the  public.  Even  though  the  telephone  company  has 
agreed  thereto,  it  cannot  be  required  by  mandatory  injunction  to 
carry  out  such  agreement,  and  especially  is  a  citizen  without  remedy 
in  such  a  case.^  A  provision  in  a  grant  by  a  village  to  a  water-works 
company  under  the  New  York  statute  for  the  supply  of  water  for  munic- 
ipal and  fire  purposes  to  the  effect  that  the  village  shall  have  the  right 
to  buy  the  water-works  plant  at  the  end  of  stipulated  periods  by  giving 
a  year's  notice,  is  ultra  vires  and  void  and  cannot  be  enforced  by  or 
against  the  village.^  But  in  Missouri  it  is  held  that  a  street  railway 
company  that  accepts  a  grant  from  the  city  is  bound  by  the  conditions 
contained  therein  and  cannot  afterwards  say  that  they  are  unreason- 
able, the  city  having  the  power  to  absolutely  refuse  any  grant  whatso- 
ever.^ A  city  may  attach  reasonable  conditions  which  protect  the 
interests  and  well-being  of  the  city,  but  cannot  attach  conditions  that 
damages  to  adjacent  property  shall  be  arbitrated  by  city  assessors, 
and  that  the  road  shall  be  constructed  within  a  given  time.  Such  condi- 
tions are  not  reasonable  or  lawful,  inasmuch  as  they  relate  to  matters 
over  which  the  legislature  has  sole  control.^  The  city  cannot  require 
transfers  as  a  consideration  for  allowing  the  use  of  a  certain  kind  of 
poles,  the  consent  of  the  city  to  the  erection  of  the  line  having  previ- 
ously been  given. ^  A  city  cannot,  in  its  grant  of  the  right  to  use  its 
streets,  attach  a  condition  fixing  the  fare  outside  of  the  city.^     But  a 

V.  City  of  Troy,  125  N.  Y.  App.  Div.  agreement  to  pay  a  certain  sum  to  tlie 

362  (1908) ;  aff'd,  195  N.  Y.  614.  city,    such    agreement,    although    not 

1  Farmer,  etc.  v.  Columbiana,  etc.  legal  in  its  inception,  may  be  en- 
Co.,  72  Ohio  St.  526  (1905).  forced  if  the  company  thereafter  pro- 

2  Matter  of  Water  Com'rs  of  White  ceeds  to  construct  its  line,  the  court 
Plains,  176  N.  Y.  239  (1903).  Even  holding  that  ultra  vires  contracts  are 
though  the  condition  in  a  grant  by  a  binding  after  benefits  have  been  re- 
city  to  a  steam  railroad  to  occupy  a  ceived.  Potter  v.  Calumet,  etc.  Ry., 
street  to  the  effect  that  the  city  may  158  Fed.  Rep.  521  (1908).  But  see 
revoke  the  grant  at  any  time,  may  be  §  935,  injra. 

unreasonable,   yet  if  the  railroad   ac-  *  Re  Kings  County  Elev.  R.  R.,  105 

cepts  it  it  is  bound  thereby  and  the  N.  Y.  97  (1887). 

city  may  so  revoke  the  grant.     Dela-  ^  Electric  Ry.  v.  Grand  Rapids,  84 

ware,  etc.  R.  R.  v.  City  of  Oswego,  92  Mich.  257  (1890). 

N.  Y.  App.  Div.  551  (1904).  «  South    Pasadena    i-.    Los    Angeles 

3  In  re  Topping  Avenue,  187  Mo.  Term.  Ry.,  109  Cal.  315  (1895),  hold- 
146  (1905).  Thus  where  the  mayor  ing  also  that  the  city  cannot,  for  a 
of  a  city,  before  signing  an  ordinance  violation  thereof,  enjoin  the  company 
granting  rights  to  a  street  railway,  nor  tear  up  its  tracks.  Where  a 
insists  that  the  company  execute  an  street  railway  is  authorized  by  stat- 
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condition  in  a  grant  from  the  city  that  a  street  railway  shall  not  charge 
more  than  a  certain  fare  between  certain  points  is  legal  and  may  be 
enforced  by  mandamus  at  the  instances  of  any  citizen.^  An  ordinance 
granting  rights  to  a  street  railway  company  on  condition  that  it  shall 
be  subject  to  all  future  ordinances  does  not  authorize  a  city  to  reduce 
street  railway  fares.^  A  city  in  granting  a  street  railway  franchise 
cannot  impose  conditions  be^'ond  the  scope  of  its  authority.  The  condi- 
tions are  not  binding  although  the  franchise  is  binding  on  the  city.  A 
condition,  however,  restricting  the  fares  to  be  charged  is  legal  and  bind- 
ing.^ Where  a  city  has  a  statutory  right  to  impose  terms  and  condi- 
tions upon  its  granting  street  rights  to  a  street  railw^ay,  one  condition 
may  be  a  limitation  in  the  term  of  existence  of  such  street  rights.^ 
Where  the  city  has  power  to  impose  conditions,  it  may  impose  the 
condition  of  pa^inent  of  license  fees  on  each  car  each  year.^     It  is 


ute  to  fix  rates  of  fare  subject  to  its 
charter  and  the  statutes,  a  town  can- 
not impose  a  condition  or  agreement 
as  to  fares,  even  though  the  statute 
authorized  the  town  to  impose  such 
conditions  as  the  public  interest  re- 
quired, and  even  though  the  street 
railway  company  accepts  the  location 
granted  on  such  condition,  this  does 
not  make  a  contract  binding  on  it. 
Keefe  v.  Lexington,  etc.  Ry.,  185  Mass. 
183  (1904).  In  a  contract  between 
a  city  and  a  street  railway  the  fare 
for  points  outside  of  the  city  may  be 
fixed.  Vining  v.  Detroit,  etc.  Ry.,  13.3 
Mich.  539  (1903).  A  municipality 
may  by  a  bill  in  equity  enforce  a  con- 
dition of  a  grant  to  a  street  railway 
company  that  the  fare  should  not  ex- 
ceed a  certain  sum.  Camden,  etc.  Co. 
V.  Lord,  67  N.  J.  Eq.  489  (1904). 

1  People  V.  Suburban  R.  R.,  178  111. 
594  (1899).  A  city  in  making  a 
grant  to  a  street  railway  company 
may  make  it  a  part  of  the  contract 
that  the  company  shall  pay  to  the  city 
a  certain  sum  per  annum  and  shall 
repair  and  clean  a  specified  part  of 
the  street  and  that  the  company  shall 
charge  but  a  four-cent  fare.  City  Ry. 
V.  Citizens',  etc.  R.  R.,  52  N.  E.  Rep. 
157  (Ind.  1898).  Town  authorities 
may  impose  as  a  condition  of  their 
consent  to  the  construction  of  a  street 
railway  that  a  single  fare  shall  be 
charged  between  certain  points  and 
that  transfers  shall  be  given  to  con- 
necting   lines.       A    person    who     is 


charged  more  than  this  may  sue  to 
recover  back  the  excessive  amount 
charged.  Gaedeke  v.  Staten  Island, 
etc.  R.  R.,  43  N.  Y.  App.  Div.  514 
(1899).  Where  a  street  railway  is 
authorized  by  statute  to  extend  its 
system,  upon  the  city  approving  the 
plan,  the  city  cannot  attach  a  condi- 
tion in  regard  to  fares  on  other 
branches.  Fair  Haven,  etc.  Ry.  v.  City 
of  New  Haven,  74  Conn.  102  (1901). 

2  Old  Colony  T.  Co.  v.  City  of  At- 
lanta, 83  Fed.  Rep.  39  (1897). 

'  Murphy  v.  Worcester,  etc.  Ry., 
199  Mass.  279  (1908).  The  court 
said:  "It  is  doubtless  true  that  the 
municipal  officers,  in  granting  lo- 
cations and  in  imposing  such  restric- 
tions as  they  deem  to  be  required  by 
the  interests  of  the  public,  act  as  pub- 
lic officers  exercising  a  quasi-judicial 
authorit5%  and  not  as  agents  of  the 
city  or  town  dri\'ing  a  bargain  with 
the  promoters  of  a  projected  railway." 
See  §  935,  infra. 

*  Louisville  Trust  Co.  v.  Cincinnati, 
76  Fed.  Rep.  296  (1896).  A  provision 
in  a  municipal  grant  to  a  steam  rail- 
road limiting  the  right  to  a  specified 
time  is  legal.  Chicago  Terminal,  etc. 
R.  R.  V.  City  of  Chicago,  203  111.  576 
(1903).  A  munieipaUty  having  au- 
thority to  grant  a  street  railway  fran- 
chise may  limit  its  duration.  Cleve- 
land, etc.  Ry.  V.  City  of  Cleveland,  137 
Fed.  Rep.  Ill  (1905)  ;  aff'd,  204  U.  S. 
116. 

*  Byrne  v.  Chicago  Gen.  Ry.,  169 
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doubtful  whether  a  city  may  impose  a  condition  that  other  companies 
shall  be  allowed  to  use  the  poles.^  The  municipality  cannot  impose  con- 
ditions as  to  the  service  and  the  charges  therefor,  or  as  to  the  use  of 
the  underground  pipes  by  a  certain  other  company.^  Where  the  condi- 
tions imposed  are  conditions  subsequent,  as  they  usually  are,  the  remedy 
of  the  city  for  breach  thereof  is  a  subject  of  much  controversy.^ 

A  city  has  no  inherent  power  to  grant  an  exclusive  street  railway 
right,  and  legislative  authority  to  a  city  to  make  grants  on  such  terms 
and  conditions  as  the  city  thinks  best  is  not  sufficient  authority  to  grant 
such  a  right.**    Although  the  legislature  may  grant  an  exclusive  right 


111.  75  (1897).  A  provision  in  a  grant 
from  a  city  to  a  telephone  company 
that  it  shall  pay  semi-annually  three 
per  cent,  of  its  gross  receipts  to  the 
city  cannot  be  enforced  by  man- 
damus, but  is  the  subject  of  a  suit  at 
law.  City  of  Chicago  v.  Chicago  Tel. 
Co.,  230  111.  157  (1907).  Where  a 
statute  authorizes  a  city  to  impose 
such  conditions  as  it  sees  best, 
the  city  may  require  a  street  railway 
to  pay  an  annual  tax  on  each  mile 
of  track  and  also  an  annual  license 
fee  on  each  car.  The  company  hav- 
ing accepted  such  grant  cannot  after- 
wards deny  its  validity.  Chicago,  etc. 
Ry.  V.  City  of  Chicago,  176  111.  253 
(1898).  In  Philipsburg  v.  Central  Pa. 
Tel.  etc.  Co.,  22  Weekly  Notes  Cas. 
572  (1888),  the  lower  court  in  Penn- 
sylvania held  that  the  word  "condi- 
tion" relates  to  the  manner  and  con- 
struction of  the  poles  and  wires  which 
may  be  necessary  in  the  judgment  of 
the  authorities,  and  holds  that  the 
municipal  authorities  may  require 
such  necessary  conditions  and  regula- 
tions, but  cannot  impose  a  condition 
that  the  company  shall  pay  a  license 
tax.  A  city  may  impose  conditions 
upon  its  granting  a  franchise  to  a 
street  railway  company  to  lay  and 
operate  its  tracks.  The  city  may  as  a 
condition  require  the  company  to  pay 
the  city  a  tax  on  dividends,  and  may 
also  prescribe  a  maximum  rate  of 
fare.  A  constitutional  provision  that 
no  tracks  shall  be  laid  except  with 
the  consent  of  the  city  sustains  the 
imposition  of  conditions  by  the  city. 
Allegheny  v.  Millville,  etc.  St.  Ry. 
159  Pa.  St.  411  (1893). 

1  Houss  Lighting  Co.  v.  Jones,  etc. 


Co.,  23  W.  L.  Bull.  137  (1890) ;  Brush, 
etc.  Co.  V.  Jones,  etc.  Co.,  23  W.  L. 
Bull.  329  (1890).  A  street  railway 
company  which  has  accepted  a  grant 
from  a  city  which  contains  a  condition 
that  other  street  railways  shall  have  a 
right  to  use  the  former's  tracks  can- 
not prevent  such  use  on  the  ground 
that  such  condition  was  illegal.  Staten 
Island,  etc.  R.  R.  v.  Staten  Island,  etc. 
R.  R.,  34  N.  Y.  App.  Div.  181  (1898). 

2  Postmaster-General  v.  Corporation 
of  London,  78  L.  T.  Rep.  120  (1898). 

'  See  below  in  this  section. 

^  Detroit,  etc.  Ry.  v.  Detroit  Ry., 
171  U.  S.  48  (1898).  A  city  has  no 
power  to  grant  an  exclusive  right  to 
a  street  railway  company  unless  tlje 
legislature  has  expressly  authorized 
the  city  so  to  do.  Jackson,  etc.  R.  R. 
V.  Interstate,  etc.  Ry.,  24  Fed.  Rep. 
306  (1885) ;  New  Orleans,  etc.  R.  R. 
V.  New  Orleans,  44  La.  Ann.  748 
(1892);  New  Orleans,  etc.  R.  R.  v. 
New  Orieans,  44  La.  Ann.  728  (1892) ; 
Cincinnati,  etc.  R.  R.  v.  Smith,  29 
Ohio  St.  291,  308  (1876);  New  Or- 
leans City  R.  R.  V.  Crescent  City  R.  R., 
12  Fed.  Rep.  308  (1881);  Hender- 
son n.  Ogden  City  Ry.,  7  Utah,  199 
(1891).  A  municipality  has  no  im- 
plied power  to  grant  an  exclusive 
right  to  a  street  railway.  Clarksburg, 
etc.  Co.  V.  City  of  Clarksburg,  47 
W.  Va.  739  (1900).  Even  though  a  con- 
tract between  a  water  company  and 
a  city  for  the  supply  of  water  con- 
tains an  illegal  provision  giving  the 
water  company  exclusive  rights,  yet, 
if  the  illegal  provision  be  separable 
from  the  rest  of  the  contract,  tho 
court  will  uphold  the  contract  and 
reject  the  illegal  provision.     Kimball 


(233) 
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where  the  constitution  of  the  state  does  not  forbid,  yet  such  grants  are 
not  favored  by  the  courts.^ 

Where  two  street  railways  claim  the  right  to  lay  their  tracks  on 
the  same  street,  equity  will  not  enjoin  one  at  the  instance  of  the  other, 
unless  the  right  is  clear.^     Although  a  street  railway  company  is  to 


V.  City  of  Cedar  Rapids,  100  Fed.  Rep. 
802  (1900).  See  also  §  934,  infra.  A 
city,  under  its  power  "to  authorize  or 
forbid"  street  railways,  may  grant  ^n 
exclusive  right  to  a  company  for  a 
period  of  years.  Such  a  monopoly  is 
not  forbidden  by  a  constitutional  pro- 
vision that  "no  exclusive  privileges 
.  .  .  shall  ever  be  granted."  Des 
Moines,  etc.  R.  R.  v.  Des  JSIoines,  73 
Iowa,  513  (1887).  An  owner  of  land 
may  grant  to  a  street  railway  the 
exclusive  right  to  run  a  railway  over 
it.  Fort  Worth  St.  Ry.  v.  Queen  City 
Ry.,  71  Tex.  165  (1888).  A  grant  to 
a  street  railway  is  valid,  even  though 
it  contains  an  invalid  pro\'ision  giv- 
ing exclusive  rights.  It  is  void  only 
as  to  that  provision.  Houston  v. 
Houston,  etc.  Ry.,  83  Tex.  548  (1892). 
Municipal  authorities  cannot  give  an 
exclusive  right  to  one  company  where 
another  company  has  a  legislative 
right  to  build,  provided  the  municipal 
authorities  consented,  it  appearing 
that  the  latter  company  had  com- 
menced construction  without  consent, 
and  that  no  notice  was  given  to  it  of 
the  application  of  the  former  com- 
pany. West  Jersey  Traction  Co.  v. 
CarQden,  etc.  Co.,  53  X.  J.  Eq.  163 
(1895). 

^  The  exclusive  right  of  a  company 
to  operate  horse  or  street  railways  in 
a  city  does  not  prevent  the  construc- 
tion of  a  competing  cable  line.  Omaha 
H.  Ry.  V.  Cable,  etc.  Co.,  30  Fed.  Rep. 
324  (1887).  A  monopoly  to  a  street 
horse  railway  does  not  prevent  a 
street  railway  operated  by  other 
power.  Teachout  v.  Des  Moines,  etc. 
Ry.,  75  Iowa,  722  (1888).  The  ex- 
clusive right  of  a  street  railway  to  a 
certain  street  is  not  violated  by  a 
grant  to  another  street  railway  to  lay 
down  its  track  for  a  single  square  to 
run  cars  in  an  opposite  direction. 
The  purpose  of  the  exclusive  right 
was  to  prevent  competition,  and  is  to 
be     reasonably     construed.     Philadel- 


phia, etc.  Ry.  Co.'s  Appeal,  102  Pa.  St. 
123  (1883).  The  exclusive  right  of 
a  company  to  a  street  is  not  \iolated 
by  a  diagonal  crossing  running  one 
hundred  and  sixty-five  feet  along  such 
street,  where  the  two  streets  on  which 
the  new  company  runs  are  not  oppo- 
site, but  one  hundred  and  sixty-five 
feet  apart.  Braddock,  etc.  Ry.  v. 
Braddock  Elec.  Ry.,  1  Pa.  Dist.  44 
(1891).  For  a  discussion  of  the  rea- 
sons why  the  statutes  of  Pennsylvania 
prohibit  more  than  one  street  railway 
on  a  highway,  see  Homestead  St.  Rj'^. 
V.  Pittsburg,' etc.  St.  Ry.,  166  Pa.  St. 
162  (1895).  An  exclusive  prixilege 
granted  to  a  street  railway  company 
by  a  city  under  legislative  authority, 
whereby  the  company  is  to  be  sole 
judge  of  when  and  where  further 
lines  are  to  be  constructed,  is  not 
valid.  The  city  must  retain  the  power 
of  deciding  what  new  lines  shall  be 
built.  Citizens'  St.  Ry.  v.  Jones,  34 
Fed.  Rep.  579  (1888).  A  provision 
in  a  steam  railroad  charter  that  it 
shall  have  the  exclusive  right  of  the 
business  of  transportation  between 
certain  points  does  not  prevent  the 
construction  of  a  street  railway  be- 
tween those  points.  Louisville,  etc. 
R.  R.  V.  Louisville  Citv  Rv.,  2  Duv. 
(Ky.)  175  (1865).  See  also  §906, 
supra,  and  §§  922,  927,  931,  infra. 

2  The  court  said:  "The  rule  of  all 
the  cases  is  that  if  the  validity  of  the 
charter  is  attacked,  or  a  forfeiture 
of  charter  rights  is  asserted,  or  an 
abandonment  is  claimed,  the  common- 
wealth alone  can  raise  the  question 
by  a  writ  of  quo  warranto.  It  would 
seem  to  necessarily  follow  that  when 
two  companies,  by  oversight  or  other- 
wise, have  secured  a  charter  for  prac- 
tically the  same  route,  the  proper  pro- 
cedure to  test  the  validity  of  the  char- 
ters is  by  writ  of  quo  warranto  at  the 
suggestion  of  the  attorney-general. 
...  Of  course,  if  one  of  the  com- 
panies is  in  the  undoubted  occupation 
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have  the  first  opportunity  to  lay  tracks  in  any  street,  yet  this  does  not 
prevent  the  city  granting  to  another  company  the  right  to  lay  tracks  in 
streets  already  occupied  by  the  former  company  as  well  as  streets  not 
so  occupied.^  Where  two  companies  each  claim  and  have  the  right  to 
lay  down  tracks  in  a  street,  the  one  which  occupies  the  street  first  may 
retain  its  tracks.  This  does  not,  however,  prevent  additional  tracks 
being  laid  in  the  same  street.-     Where  a  street  railroad  has  been  granted 


of  certain  streets,  with  the  unques- 
tioned right  to  use  the  same,  and  an- 
other company  undertakes  to  invade 
that  right,  equity  will  enjoin  the  in- 
vading company  on  the  ground  that 
the  validity  of  the  charter  is  not  in- 
volved, and  that  only  an  incidental 
right  growing  out  of  the  power  con- 
ferred is  in  dispute."  Myersdale,  etc. 
Ry.  V.  Pennsylvania,  etc.  Ry.,  219 
Pa.   St.  558   (1908). 

1  Winnipeg  St.  Ry.  v.  Winnipeg 
Elec.  St.  Ry.,  [1894]  A.  C.  615. 

2  Where  two  street  railways  com- 
mence work  in  a  street  at  the  same 
time,  the  one  which  had  been  con- 
structing up  to  the  street  for  some 
time  will  be  given  the  preference.  In- 
dianapolis, etc.  R.  R.  V.  Citizens'  St. 
R.  R.,  127  Ind.  369  (1891).  A  horse 
railway  with  one  track,  but  with  a 
right  to  lay  down  two,  cannot  pre- 
vent an  electrical  railway  being  built 
with  two  tracks  on  the  same  street. 
Ogden  City  Ry.  v.  Ogden  City,  7  Utah, 
207  (1891).  A  street  railway  com- 
pany, which  is  litigating  with  the 
state  its  right  to  occupy  a  street,  can- 
not, while  that  litigation  is  pending, 
maintain  a  bill  to  enjoin  another  com- 
pany from  occupying  that  street.  Ta- 
coma  Ry.,  etc.  Co.  v.  Pacific,  etc.  Co., 
155  Fed.  Rep.  2.59  (1907).  Where  two 
street  railways  have  the  right  to  use  a 
street,  the  one  prior  in  taking  pos- 
session acquires  a  prior  right.  In- 
dianapolis, etc.  R.  R.  V.  Citizens'  St. 
R.  R.,  127  Ind.  369  (1890) ;  Lewis  on 
Eminent  Domain,  §  306.  A  street  rail- 
way has  no  exclusive  right  to  a  street. 
Another  company  may  construct  an- 
other track  under  proper  authority, 
especially  where  the  former  com- 
pany's charter  allowed  other  railroads 
to  use  the  track  constructed  by  the 
former  company.  Thirteenth,  etc.  Ry. 
V.  Southern  Pass.  Ry.,  3  Pa.  Dist.  337 


(1893).  It  seems  that  where  grants 
are  made  to  two  companies,  prior  oc- 
cupancy gives  prior  right,  unless  the 
street  is  too  narrow  for  both,  and  then 
possibly  priority  in  grant  governs. 
Africa  V.  Knoxville,  70  Fed.  Rep.  729 
(1895) ;  rev'd  on  another  point  in 
Knoxville  v.  Africa,  77  Fed.  Rep.  501 
(1896).  Where  a  route  has  been  laid 
out  under  the  New  York  Rapid 
Transit  route  it  is  exclusive,  and  is 
not  affected  by  the  fact  that  the  city 
subsequently  takes  for  a  public  park 
a  part  of  the  land  over  which  the 
route  is  laid  out.  Suburban  R.  T.  Co. 
V.  New  York,  128  N.  Y.  510  (1891). 
After  one  railroad  company  has  lo- 
cated and  staked  off  its  route,  its  has 
a  reasonable  time  within  which  to 
condemn  the  same,  and  during  that 
time  another  railroad  company  cannot 
acquire  the  same  route.  Kanawha, 
etc.  R.  R.  V.  Glen,  etc.  R.  R.,  45  W.  Va. 
119  (1898).  Although  there  are 
street  railway  tracks  already  in  a 
street,  additional  tracks  may  be  au- 
thorized. Koch  V.  North  Ave.  Ry.,  75 
Md.  222  (1892).  So  also  of  tracks 
over  a  bridge.  North  Baltimore  Pass. 
Ry.  V.  Baltimore,  75  Md.  247  (1892). 
A  street  railway  company  occupying 
a  street  may  enjoin  another  street 
railway  company  from  laying  tracks 
on  the  same  street  in  violation  of  the 
rights  of  the  former.  Germantown 
Pass.  Ry.  v.  Citizens'  Pass.  RJ^,  151 
Pa.  St.  138  (1892).  Although  there  is 
one  track  in  a  street,  another  com- 
pany may  be  given  the  right  to  lay 
another  track.  Oakland  R.  R.  v.  Oak- 
land, etc.  R.  R.,  45  Cal.  365  (1873). 
Priority  in  occupation  must  give  way 
to  priority  of  right  as  between  two 
railroads  claiming  the  same  location, 
and  that  company  is  prior  in  right 
which  first  definitely  adopts  the  route 
by  corporate  action  and  files  a  map 
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a  particular  part  of  the  street  and  has  taken  possession,  the  city  cannot 
grant  a  part  thereof  to  another  street  railroad.^  The  fact  that  a  street 
railway  company  does  not  for  many  years  lay  and  operate  tracks  which 
it  is  authorized  to  lay  and  operate  is  not  an  abandonment  of  its  right 
to  do  so.  A  city  cannot  enjoin  a  street  railway  from  laying  its  tracks 
on  the  street,  although  for  five  years  the  right  to  lay  the  tracks  has 
not  been  exercised.^  Even  though  the  tracks  on  a  street  have  been 
taken  up  and  the  street  not  used  for  several  years  for  street-railway 
purposes,  yet  the  company  may  relay  the  tracks  under  its  original 
franchise.^ 

Where  the  statutes  prescribe  that  the  right  shall  be  granted  only 
upon  certain  prerequisites  being  complied  with,  a  compliance  is  neces- 


sary.* 

of  the  same,  Utah,  etc.  R.  R.  v.  Utah, 
etc.  Ry.,  110  Fed.  Rep.  879  (1901). 
See  also  §§  925,  937d,  infra,  and  §  906, 
supra. 

1  Hamilton,  etc.  Co.  v.  Hamilton, 
etc.  Co.,  69  Ohio  St.  402  (1904).  After 
a  street  railway  has  accepted  a  grant 
and  built  its  road,  a  city  cannot  au- 
thorize another  street  railway  to 
occupy  the  same  place.  Peoria  Ry.  v. 
Peoria,  etc.  Co.,  252  111.  73  (1911). 

2  Milwaukee,  etc.  Co.  v.  City,  95  Wis. 
39  (1897).  The  failure  for  over 
twenty  years  to  operate  a  railway  on 
certain  streets  included  in  a  franchise 
granted,  raises  a  presumption  of  an 
abandonment  of  the  grant  so  far  as 
concerns  those  streets.  Louisville 
Trust  Co.  V.  Cincinnati,  76  Fed.  Rep. 
296  (1896).  The  right  to  build  on 
"  any"  street  from  a  city  into  a  county 
does  not  limit  the  company  to  the 
occupancy  of  one  street  only.  The 
fact  that  for  twenty  years  the  com- 
pany used  but  one  street  and  did  not 
commence  to  build  on  another  street 
until  a  rival  company  was  formed 
does  not  constitute  an  abandonment 
of  its  right.  The  consent  of  the  mu- 
nicipal authorities  may  be  proved  by 
parol.  In  New  Jersey  a  company-  has 
the  exclusive  right  to  a  location  for 
a  certain  time  after  filing  a  map  and 
obtaining  the  consents.  But  this  ex- 
clusive right  does  not  bar  out  the 
rights  of  an  old  company  whose  char- 
ter gave  it  the  right  to  construct  on 
certain  streets,  and  who  has  already 
proceeded  to  occupy  new  streets.     The 


latter  company  may  enjoin  the  for- 
mer from  interfering.  West  Jersey 
Traction  Co.  v.  Camden,  etc.  Co.,  52 
N.  J.  Eq.  452  (1894),  afif'd  in  part  in 
53  N.  J.  Eq.  163  (1895).  A  right  in  a 
charter  to  construct  a  street  railroad 
through  any  street  cannot  be  availed 
of  twenty-eight  years  after  the  char- 
ter has  been  granted,  unless  a  prac- 
tical renewal  of  the  rights  is  ob- 
tained. Junction  Pass.  Ry.  v.  Wil- 
liamsport  Pass.  Ry.,  154  Pa.  St.  116 
(1893).     See  also  §  906,  supra. 

'  Wright  V.  Milwaukee,  etc.  Co.,  95 
Wis.  29  (1897).  A  turnpike  company 
which  as  o-mier  and  by  statute  was 
authorized  to  tear  up  a  street  railway, 
and  did  so,  may  relay  the  same  al- 
though many  years  have  elapsed. 
Hinchman  t'.  Philadelphia,  etc.  Turn- 
pike, 160  Pa.  St.  150  (1894).  Where 
a  street  railway  has  taken  up  its 
tracks,  as  allowed  by  charter,  it  can- 
not twentj'-eight  years  afterwards 
claim  the  right  to  relay  them,  it  hav- 
ing raised  no  objection  to  another 
company  occupying  the  street.  West, 
etc.  Ry.  V.  Philadelphia,  etc.  Co.,  186 
Pa.  St.  459  (1898). 

*  Under  the  New  York  statute  the 
company  may  apply  to  the  court  for 
consent  to  build  before  application  is 
made  to  the  common  council.  Appli- 
cation may  be  made  for  a  part  only 
of  the  streets  to  be  traversed,  and  a 
second  or  third  application  for  the 
others.  The  allegations  must  be  made 
and  facts  stated  showing  a  substan- 
tial effort  to  get  the  consent  and  a 
■IG 
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Street-railroad  tracks  can  be  laid  down  for  public  use  only.  They 
cannot  be  constructed  for  private  business  purposes.^ 

Although  the  charter  requires  the  company  to  finish  its  tracks  within 
a  certain  time,  yet  a  failure  to  comply  with  such  a  provision  does  not 
ipso  facto  work  a  forfeiture  of  all  the  company's  rights.^    Where  there 


failure  to  do  so.  Re  People's  R.  R., 
112  N.  Y.  578  (1889).  A  street  rail- 
way that  has  never  obtained  permis- 
sion to  lay  down  its  tracks  in  the 
manner  prescribed  by  law  has  no 
standing  in  court  to  enjoin  a  new 
company  from  laying  dowoi  tracks. 
Larimer,  etc.  Ry.  v.  Larimer  St.  Ry., 
137  Pa.  St.  533  (1890).  Where  the 
statute  requires  that  the  right  to  lay 
down  and  operate  street-car  tracks 
shall  be  given  to  the  one  who  "will 
agree  to  carry  passengers  at  the  low- 
est rate  of  fare,"  the  right  cannot  be 
given  to  one  who  agrees  to  give  the 
cheapest  commutation  tickets.  Cin- 
cinnati, etc.  R.  R.  V.  Smith,  29  Ohio 
St.  291  (1876).  See  also  p.  3478,  n.  4. 
^  A  municipality  cannot  grant  to  an 
individual  the  right  to  lay  a  track  in 
a  street  for  his  own  use.  State  v. 
Trenton,  36  N.  J.  L.  79  (1872).  A 
city  has  no  power  to  grant  to  a  brew- 
ing corporation  the  right  to  lay  tracks 
across  a  street  in  order  to  enable  the 
company  to  transfer  its  cars.  Glaess- 
ner  i'.  Anheuser-Busch,  etc.  Assoc, 
100  Mo.  508  (1890).  A  street  railway 
cannot  legally  turn  over  part  of  its 
line  to  a  private  concern  to  be  used 
for  the  latter's  benefit  exclusively. 
Fanning  v.  Osborne,  102  N.  Y.  441 
(1886).  An  abutting  property  owner 
may  enjoin  a  private  railroad  con- 
structed across  the  street  by  a  brew- 
ing concern  to  transport  supplies  and 
products  of  the  brewery  to  the  regular 
railroad,  even  though  an  ordinance 
authorized  such  private  railroad. 
Gustafson  v.  Hamm,  56  Minn.  334 
(1894).  A  manufacturing  company 
cannot,  by  lease  from  a  railroad  com- 
pany, use  a  street  railroad  for  its  pri- 
vate purposes,  even  with  the  consent 
of  the  municipalitv.  Barker  v.  Hart- 
man  Steel  Co.,  129  Pa.  St.  551  (1889). 
An  elevated  tramway  with  two  tracks 
to  carry  buckets  containing  stone  can- 
not   take    land    under    condemnation 


proceedings  although  incorporated 
under  the  railroad  act.  Re  Split  Rock, 
etc.,  128  N.  Y.  408  (1891).  See  also 
§  905,  supra. 

-  See  §  638,  supra,  and  §  931,  infra. 
A  condition  in  a  municipal  grant  that 
the  grant  is  to  cease  if  the  road  is 
not  constructed  within  one  year  is 
self-executing,  and  an  abutting  prop- 
erty owner  may  enjoin  construction. 
Manton  v.  South,  etc.  Co.,  121  N.  Y. 
App.  Div.  410  (1907).  Although  a 
municipal  grant  to  construct  a  street 
railway  provides  that  it  shall  be  for- 
feited and  the  rights  shall  cease  with- 
out any  action  at  law  or  otherwise 
unless  the  road  is  completed  ^vithin 
a  specified  time,  yet  the  court  will  not 
enforce  the  provision  if  there  was  a 
legal  excuse  for  the  delay  or  a  waiver 
of  the  provision.  Dusenberry  v.  New 
York,  etc.  Co.,  46  N.  Y.  App.  Div.  267 
(1899).  A  provision  in  a  street  rail- 
way charter  that  if  certain  things  are 
not  done  within  a  certain  time  the 
"act  of  incorporation  shall  be  void" 
as  to  the  streets  not  then  covered  is 
not  self-executing,  and  delay  in  insist- 
ing thereon  will  constitute  a  waiver. 
Dern  v.  Salt  Lake  City  R.  R.,  19 
Utah,  46  (1899).  Even  though  a 
city  has  reserved  the  power  to  forfeit 
the  right  of  a  street  railway  company 
to  construct  its  road  on  certain  streets, 
if  such  construction  is  not  completed 
within  five  years,  this  in  itself  does  not 
work  a  forfeiture,  but  a  forfeiture  must 
first  be  declared.  Louisville,  etc.  R.  R. 
v.-  BowHng  Green  Ry.,  110  Ky.  788 
(1901).  Where  a  franchise  provides 
that  the  company  Avill  forfeit  the  same 
if  the  company  ceases  to  operate  the 
road  for  a  year,  failure  to  operate  for  a 
year  is  ground  for  the  court  decreeing 
a  forfeiture  of  the  franchise,  includ- 
ing the  rails,  ties,  road-bed,  and 
things  granted.  The  city  had  the 
right  to  take  possession.  City  of 
Tower  v.  Tower,  etc.   Ry.,  68  Minn. 


3717 


§913. 


STREET    RAILWAYS. 


[CH.   LIV. 


are  conditions  subsequent  in  the  grant  from  the  city,  and  the  grant 
provides  that  the  city  may  revoke  it  for  breach  of  these  conditions,  the 

500    (1897).     A   street   railway   grant    strictly  construed  and  can  be  declared 

from  the  city  may  be  forfeited  at  the    in  force  only  by  the  municipal  council. 

instance  of  the  state  where  the  com-    It  cannot  be  declared  in  force  by  the 

pany  runs  but  one  car  a  day  in  order    burgess,    street    commissioner 

to  hold  the  franchise.     It  may  also  be    portion   of   the   council       " ""' 

forfeited  for  failure   to  construct   the 

entire   line   within   the   time   specified 

by  statute.     The  court  may  impose  a 

fine   instead   of   forfeiting   the   rights. 

People  V.  Sutter  St.  Ry.,  117  Cal.  604 

(1897).     After  fourteen   years   it   mil 

be   presumed    that   a   street   railway's 

street  rights   were  regularly   granted. 

Only  the  state  can  avoid  a  grant  to 

fl,    street    railway    company    on    the 


or 
Archbald  v. 
Carbondale  Traction  Co.,  3  Pa.  Dist. 
751  (1894).  Forfeiture  by  reason  of 
non-compliance  with  conditions  is  for 
the  municipal  officers  and  not  for  the 
courts  to  first  pass  upon.  Hamilton 
St.,  etc.  Co.  V.  Hamilton,  etc.  Transit 
Co.,  5  Ohio  Cir.  Ct.  Rep.  319  (1890). 
When  a  street-railway  charter  is  to 
"cease"  unless  certain  conditions  are 
performed,  no  judicial  forfeiture  of  the 


ground  that  it  lias  not  performed  a  charter   is   necessary   to   work   a   for- 

condition    subsequent.       An    outside  feiture  where  the  conditions  have  not 

party  cannot  raise  it  unless  the  grant  been    performed.     Re    Brooklyn, 

provided   for   a   forfeiture   ipso  facto.  Ry.,  72  N.  Y.  245  (1878) 


Failure  to  complete  within  a  certam 
time  does  not  forfeit  ipso  facto,  even 
though  by  the  grant  such  failure  was 
to  "work  a  forfeiture."  The  city  does 
not  effect  a  forfeiture  by  granting  the 
same  right  to  another  company. 
Santa  Rosa  City  R.  R.  v.  Central  St. 
Ry.,  38  Pac.  Rep.  986  (Cal.  1895). 
If  a  franchise  is  granted  by  the  legis- 
lature to  construct  a  street  railroad 
within  a  certain  time,  with  a  condition 
that,  if  the  provisions  of  the  act  are  not 
complied  with,  the  franchise  shall  be 
forfeited,  a  failure  to  lay  the  track 
within  the  lime  limited  works  a  for- 
feiture of  the  right  to  lay  the  same 
without  a  judgment  at  the  suit  of  the 
state  declaring  a  forfeiture,  and  the 
legislature  may  confer  the  franchise 
upon  any  other  company  or  person. 
Oakland  R.  R.  v.  Oakland,  etc.  R.  R., 
45  Cal.  365  (1873).  Although  a  grant 
of  the  right  to  use  streets  pro\ides 
that  a  certain  line  shall  be  built 
within  five  years,  otherwise  the  rights 
might  be  forfeited,  yet  this  does  not 
sustain  a  forfeiture  if  the  company 
constructs  its  road  on  all  except  the 
particular  line  mentioned  above.  The 
condition  was  void.  Galveston,  etc. 
Ry.  V.  City  of  Galveston,  90  Tex.  398 
(1897).  A  condition  in  a  municipal 
grant  to  a  street  railway  that  the  grant 
shall  be  annulled  if  the  road  is  not 
completed    within   a   certain    time   is 


etc. 
Where  a 
right  of  a  company  to  lay  down  tracks 
requires  the  work  to  be  done  wathin 
a  certain  time,  and  this  time  is 
extended,  the  new  contract  is  not  an 
abandonment  of  the  original  right, 
but  only  a  postponement  of  it.  McNeill 
V.  Chicago  City  Ry.,  61  III.  150  (1871). 
A  street  railroad  cannot  enjoin  a  city 
from  tearing  up  the  tracks  for  non- 
compliance with  the  contract  and  city 
license  authorizing  the  company  to 
lay  its  tracks,  where  such  non-com- 
pliance is  admitted.  Spokane  St.  Ry. 
V.  Spokane  Falls,  46  Fed.  Rep.  322 
(1891).  Where  by  its  charter  a  street 
railroad  is  to  be  commenced  within 
three  years  and  completed  within 
ten,  but  it  does  not  even  open  books 
for  subscriptions  until  nearly  twenty 
years  have  elapsed,  the  corporation 
never  came  into  existence,  and  an 
abutting  property  owner  may  enjoin 
the  la%dng  of  tracks.  Bonaparte  v. 
Baltimore,  etc.  R.  R.,  75  Md.  340 
(1892).  Where  a  street  railway  com- 
pany has  acquired  the  right  to  lay  a 
track  and  has  laid  it,  the  city  cannot 
withdraw  its  consent  thereto.  Although 
the  time  within  which  a  company 
was  bound  by  its  charter  to  complete 
its  street  railway  tracks  has  expired, 
and  it  has  failed  so  to  do,  yet  the  city 
cannot  treat  such  rights  as  thereby 
forfeited  and  at  an  end,  and  proceed 
to  give  the  right  to  another  company. 
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city  may  do  so  and  have  the  tracks  removed.  An  illegal  part  of  the 
ordinance  confiscating  the  property  may  be  disregarded.  If  a  receiver 
is  in  charge,  the  city  may  petition  for  leave  to  remove  the  tracks.^  Where 
the  city  grant  is  on  condition  that  an  extension  be  built  within  a  year, 
and  it  is  not  built,  the  city  may  remove  the  tracks.-  Where  the  munic- 
ipal consent  is  on  condition  that  the  road  be  completed  within  four- 
teen months,  and  it  is  not  so  completed,  the  municipality  may  revoke 
the  grant  and  enjoin  further  construction.'^  Where  a  street  railway 
does  not  run  its  cars  as  required  by  the  ordinance,  the  state,  at  the  in- 
stance of  the  city,  may,  by  quo  warranto  proceedings,  oust  the  com- 
pany from  its  rights  in  said  ordinance.^    AVhere  a  street  railway  grant 


Brookljm,  etc.  R.  R.  v.  Brookljni,  etc. 
R.  R.,  32  Barb.  3.58  (1860).  Although 
it  is  a  condition  of  a  grant  to  a  street 
railway  company  that  it  shall  complete 
the  road  -within  a  year,  and  in  ease  of 
failure  the  council  may  withdraw  the 
right,  an  adjoining  property  owner  can- 
not enjoin  the  construction  of  the  road 
on  the  ground  that  the  year  has 
elapsed.  Hovelman  v.  Kansas  City 
Horse  R.  R.,  79  Mo.  632  (1883). 
Permission  given  by  municipality  to 
a  railroad  to  occupy  a  street,  if  done 
within  a  certain  time,  lapses  abso- 
lutely and  ipso  facto  if  not  occupied 
within  that  time.  Atchison  St.  Ry. 
V.  Nave,  38  Kan.  744  (1888).  A  pro- 
vision that  so  much  of  the  road  as 
should  not  be  occupied  \^athin  a  certain 
time  should  be  considered  abandoned 
is  self -executing.  Houston  v.  Houston, 
«tc.  Ry.,  84  Tex.  581  (1892).  Only 
the  city  can  complain  of  the  failure  of 
the  street  railway  company  to  comply 
with  its  obUgations.  Another  street 
railway  company  cannot  set  up  the 
breach.  If  a  city  delays  in  objecting 
to  the  breach  until  the  road  is  actuall^^ 
constructed,  it  cannot  then  set  up  that 
the  road  was  not  constructed  in  time. 
New  Orleans,  etc.  R.  R.  v.  New 
Orleans,  44  La.  Ann.  748  (1892).  Pri- 
vate individuals  cannot  complain  that 
a  street  railroad  has  abandoned  part 
of  its  Line.  Kinealy  v.  St.  Louis,  etc. 
R.  R.,  69  Mo.  658  (1879).  See  also 
§§  914  and  931,  infra. 

*  Belleville  v.  Citizens'  Horse  Rv., 
152  111.  171  (1894).  But  even  though 
a  statute  requires  the  consent  of  a 
city   for   a    street    railway    mortgage, 


yet  such  consent  will  be  presumed  in 
a  suit  by  the  mortgagee  to  prevent 
the  city  forfeiting  the  franchise.  A 
city  has  no  inherent  power  to  forfeit 
such  a  franchise  and  the  trustee  may 
enjoin  the  city  from  removing  the 
tracks,  etc.  Kavanaugh  v.  City  of 
St.  Louis,  220  Mo.  496  (1909). 

2  Minersville  Borough  v.  Schuylkill, 
etc.  Ry.,  205  Pa.  St.  394  (1903). 

'  Plymouth  v.  Chestnut  Hill,  etc. 
Ry.,  168  Pa.  St.  181  (1895).  A  court 
of  equity  'nill  enjoin  a  municipality 
from  forfeiting  a  street  railway  grant 
for  non-compliance  with  the  condition 
of  such  grant  that  the  road  should  be 
constructed  within  a  certain  time, 
where  it  is  shown  that  the  company 
had  expended  large  sums  of  money 
and  had  used  every  effort  to  complete 
the  road  in  accordance  vvath  the  grant, 
but,  by  reason  of  the  refusal  of  an 
adjoining  municipality  to  make  a 
grant,  the  company  had  not  operated 
two  tracks  with  a  certain  number  of 
cars  as  required  by  the  first-mentioned 
ordinance.  North  Jersey,  etc.  Ry.  v. 
Inhabitants,  etc.,  58  N.  J.  Eq.  83 
(1899). 

*  The  remedy  in  such  a  case  is  not 
in  equitj".  In  this  ease  the  company 
had  not  run  its  cars  for  three  years. 
State  V.  East  Fifth  St.  Ry.,  140  Mo. 
539  (1897).  A  city  cannot  maintain  a 
suit  to  compel  a  street  railway  com- 
pany to  remove  its  track  for  non- 
user  and  it  is  for  the  state  alone  to 
revoke  the  franchise.  Citv  v.  Mon- 
tague, 68  N.  Y.  Misc.  Rep.  176  (1910), 
the  court  saying,  "The  right  or  fran- 
chise   to    operate    a    street    railroad. 
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is  by  its  terms  subject  to  forfeiture  for  non-fulfillment  of  conditions 
subsequent,  the  court  cannot  enjoin  forfeiture  on  the  ground  that  there 
was  substantial  performance.  The  courts  relieve  from  forfeiture  only 
when  there  is  accident,  mistake,  or  surprise,  and  an  absence  of  wilful 
refusal  to  perform  and  no  harm  has  been  done  and  immediate  perform- 
ance is  promised.  The  courts,  however,  will  review  an  ordinance  de- 
claring such  a  grant  forfeited  and  may  enjoin  its  enforcement.^  A 
stockliolder  in  a  street-railway  company  cannot  enjoin  the  company 
from  making  an  agreement  with  the  city  whereby  existing  doubtful 
franchises  are  surrendered  and  a  new  franchise  taken  in  return,  and 
such  contract  may  be  made  by  the  board  of  directors  without  consulting 
the  stockholders.  Such  a  new  contract  is  not  invalid,  even  though  by 
its  terms  the  city  is  to  have  fifty-five  per  cent,  of  the  net  earnings  after 
making  certain  payments,  this  not  being  a  partnership.  Neither  is 
the  contract  void,  even  though  it  gives  the  control  of  the  street  rail- 
way to  a  board  of  supervising  engineers.^  Where  a  street  railway 
does  not  build  its  road  within  time  specified  in  grant  on  account  of  an 
injunction  granted  at  instance  of  a  competitor,  the  expiration  of  the 
time  does  not  terminate  the  grant.  INIoreover,  such  a  forfeiture  can 
be  enforced  only  at  the  instance  of  the  state.^  Where  a  street  rail- 
way is  not  completed  within  the  time  prescribed  by  the  ordinance, 
mandamus  will  not  be  granted  to  allow  it  to  complete  the  road  unless 
the  delay  is  reasonably  excused.^  A  condition  in  a  grant  from  a  mu- 
nicipality to  a  street  railway  that  if  the  road  was  not  built  within  a  speci- 
fied time  "  then  this  franchise  and  all  the  rights  thereunder  to  be  null 
and  void  "  is  self-executing.^  Where  the  franchise  reserves  the  right 
to  forfeiture  for  failure  to  pave,  such  forfeiture  may  be  by  the  city  with- 

springs  from   the  State.     While  it  is  '  Newport  News,  etc.  Ry.  v.  Hamp- 

essential  that  the  consent  of  the  munic-  ton,  102  Va.  795  (1904). 

ipal    authorities    should    be    secured,  ^  Block!    v.    People,    220    111.    444 

this  fact  in  no  way  impairs  the  prin-  (1906). 

eiple  that  the  grant  proceeds  from  the  *  IMill  Creek  v.  Erie,  etc.  Ry.,  209 
State.  It  is  but  a  step  in  the  grant  Pa.  St.  300  (1904).  The  New  York 
of  a  single  indivisible  franchise.  The  statute  that  if  a  railroad  company 
consent  of  the  municipal  authorities  shall  not  ^vithin  five  years  begin  con- 
is  not  the  grant  of  an  independent  struetion  of  its  road  and  expend  a 
franchise."  certain  amount,   and   finish   the  road 

1  Wheeling,  etc.  R.  R.  v.  Town  of  within  ten  .j^ears,  "its  corporate  exist- 
Tridelphia,  58  W.  Va.  487  (1905).  ence  and  powers  shall  cease,"  is  self- 
In  the  ease  State  v.  Superior  Court,  executing  without  any  judicial  decree, 
60  Wash.  279  (1910),  the  court  held  and  applies  to  a  street  railway,  which 
that  a  city  might  revoke  a  grant  to  obtained  the  consent  of  local  authori- 
a  railroad  company  to  lay  tracks  in  the  ties,  but  not  the  abutting  property 
streets  where  the  conditions  had  been  owners,  within  five  years.  Matter  of 
broken.  Brooklvn,  etc.  R.  R.,  106  N.  Y.  App. 

2  Venner  v.  Chicago  City  Ry.,  236  Div.  240  (1905) ;  aff'd,  185  N.  Y.  171. 
111.  349  (1908). 
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out  judicial  proceedings.^  But  a  city  cannot  revoke  a  grant  to  a  street 
railway  company  without  notice  to  the  company  and  an  opportunity 
to  be  heard.-  Where  a  street  railway  deposits  with  the  village  ten  thou- 
sand dollars  as  a  guarantee  that  it  would  construct  its  road  within  a  year, 
such  ten  thousand  dollars  to  become  the  property  of  the  village  as  liqui- 
dated damages  in  case  of  failure  and  not  in  the  way  of  penalty,  the 
village  may  keep  it  in  the  case  of  failure,  the  same  not  being  unreason- 
able or  out  of  proportion  to  the  damage  done  to  the  village.^  The  fail- 
ure of  a  street  railway  company  to  perform  a  condition  of  its  charter 
may  enable  a  city  to  make  a  new  grant  to  another  company.^ 

Where  for  fifteen  years  a  railroad  company  does  not  attempt  to 


1  And  it  is  no  excuse  that  the  com- 
pany was  insolvent  and  unable  to 
pave.  Union  St.  Ry.  v.  Snow,  113 
Mich.  694  (1897).  A  municipality 
may  remove  street  railroad  tracks  for 
failure  of  the  company  to  comply  wdth 
the  conditions  of  the  grant  from  the 
city,  in  regard  to  ballasting  and  to  the 
rails  being  flush  with  the  street. 
Stewart  v.  Village  of  Ashtabula,  98 
Fed.  Rep.  516  (1899).  Even  though  a 
railroad  company  oecupj-ing  the  streets 
commits  a  breach  of  the  contract 
between  the  company  and  the  city, 
under  which  contract  the  tracks  were 
laid,  yet  the  remedy  of  the  city  is  not 
a  resolution  forfeiting  the  rights  of 
the  company  and  instructing  the  city 
officers  to  take  forcible  possession  of 
the  street  and  remove  the  tracks. 
Such  action  is  a  taking  of  the  railroad 
property  without  due  process  of  law 
and  may  be  enjoined  in  the  federal 
courts.  A  subsequent  suit  brought  in 
the  federal  court  by  the  city  to  enforce 
such  ordinance  will  be  enjoined. 
Iron  Mountain  R.  R.  v.  City  of  Mem- 
phis, 96  Fed.  Rep.  113  (1899).  The 
reserved  right  of  a  city  to  repeal  a 
street  railwaj'  grant  if  the  company 
violates  its  conditions,  does  not  author- 
ize repeal  if  there  is  no  \'iolation,  and 
while  the  city  council  cannot  be 
enjoined  from  passing  the  ordinance, 
the  enforcement  thereof  may  be 
enjoined  by  the  federal  court.  Mis- 
souri, etc.  Rv.  V.  City  of  Olathe,  156 
Fed.  Rep.  624  (1907). 

2  Jersey  City,  etc.  Co.  v.  City  of 
Passaic,  68  N.  J.  L.  110  (1902). 

'  PeekskiU,  etc.  R.  R.  v.  Peekskill, 


21  N.  Y.  App.  Div.  94  (1897).  A 
deposit  with  a  village,  in  accordance 
with  an  ordinance,  by  a  street  railway 
company,  whereby  it  was  to  be  for- 
feited if  the  road  was  not  completed 
■within  a  certain  time,  cannot  be 
recovered  back  if  construction  is  never 
commenced.  Whiting  v.  Village  of 
New  Baltimore,  127  Mich.  66  (1901). 
Where  a  street  railway  gives  a  bond 
that  it  will  complete  the  work  -within 
a  certain  time,  and  does  not  do  so, 
the  bond  may  be  enforced.  Spring- 
wells  Tp.  V.  Detroit,  etc.  Ry.,  140 
Mich.  277  (1905).  A  certified  check 
given  by  a  street  railway  to  a  town, 
to  belong  to  the  latter  if  the  street 
railway  did  not  perform  its  contract 
■within  a  year,  may  be  collected  by 
the  town  if  the  contract  is  not  so 
performed.  Furth  v.  Town  of  West 
Seattle,  37  Wash.  387  (1905).  Money 
forfeited  bj'  a  street  railway  companj^ 
for  failure  to  comply  with  its  fran- 
chise becomes  the  property  of  the 
city,  and  the  city  cannot  agree  to  give 
it  to  another  company  in  case  the 
latter  complies  ^\dth  a  similar  fran- 
chise. Adams  v.  Jackson,  etc.  Ry., 
78  Miss.  887  (1901);  Jackson,  etc. 
Ry.  V.  Adams,  79  :Miss.  408  (1901). 
A  cash  deposit  by  a  street  railway 
company  -n-ith  a  city  to  secure  the  latter 
may  be  recovered  back  if  the  company 
does  not  proceed.  Cra^w^ord,  etc.  Rj'. 
V.  City  of  Meadville,  228  Pa.  St.  606 
(1910). 

*  Santa  Rosa,  etc.  R.  R.  v.  Central 
St.  Ry.,  112  Cal.  436  (1896).  See 
also  §  931,  infra. 
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use  the  street  as  allowed  by  the  city,  it  is  deemed  to  have  abandoned 
the  right. ^  The  company  cannot  lawfully  build  part  of  the  route 
laid  down  in  the  charter  and  abandon  the  rest.  The  state  may  forfeit 
the  charter  if  the  company  does  not  construct  the  whole.^  Where  a 
person  donates  land  to  a  street  railway  and  takes  a  bond  in  a  pen- 
alty equal  to  the  value  of  the  land,  conditioned  for  the  construction  of 
the  road,  the  bond  may  be  enforced  for  the  whole  amount  if  the  road  is 
not  built. ^  A  street  railway  whose  route  lies  through  several  munici- 
palities may  be  enjomed  from  constructmg  its  road  in  one  of  them 
before  obtaining  consent  to  the  construction  of  its  entire  route. ^ 

In  \Yisconsin  it  has  been  held  that  a  contract  between  the  company 
and  the  city  is  a  franchise  not  only  by  the  city,  but  by  the  state  acting 
through  the  city,  and  it  cannot  surrender  the  same  except  with  the  con- 
sent of  the  state. ^  In  the  federal  court,  however,  it  has  been  held  that 
with  the  consent  of  property  owTiers  and  the  city  a  street  railway  may 
abandon  a  street  without  the  consent  of  the  state,  and  after  such  aban- 
donment cannot  relay  its  tracks  upon  such  street  except  by  a  new 


1  Delaware,  etc.  R.  R.  v.  City  of 
Oswego,  92  N.  Y.  App.  Div.  551  (1904). 

-  The  charter  of  a  street  railroad 
company  was  forfeited  in  People  v. 
Broadway  R.  R.,  126  N.  Y.  29  (1891), 
where  the  company  had  not  con- 
structed all  the  track  called  for  by 
its  charter,  and  had  taken  up  a  part 
of  that  which  it  had  constructed. 
Where  the  statute  requires  the  eon- 
sent  of  the  municipal  authorities  as 
well  as  abutting  property  owners,  the 
companj',  after  obtaining  the  consent 
of  the  municipal  authorities  to  a  cer- 
tain route,  cannot  abandon  part,  and, 
after  obtaining  the  consent  of  the 
abutting  property  owners  to  the 
remaining  part,  proceed  with  its  con- 
struction. Re  Crosstown  St.  Ry.,  68 
Hun,  236  (1893).  Where  a  company 
authorized  to  construct  tracks  has 
neglected  to  do  so  on  some  streets 
and  has  taken  up  its  tracks  on  another 
street,  the  common  council  may 
disregard  the  grant  and  may  author- 
ize another  company  to  lay  the  tracks. 
Galveston,  etc.  Ry.  v.  Galveston,  etc. 
Ry.,  63  Tex.  529  (1885).  A  stock- 
holder may  enjoin  the  operation  of  a 
street  railway  until  the  road  is  com- 
pleted to  its  terminus.  Martin  v. 
Second,  etc.  Ry.,  1  Amer.  St.  Ry.  Dee. 
359    (Pa.    1858).     Where    a    railroad 


company  mortgages  such  part  of  its 
road  as  is  completed,  and  the  part 
mortgaged  is  foreclosed,  the  purchas- 
ers are  not  bound  to  go  on  and  com- 
plete the  road.  Chartiers  Ry.  i'. 
Hodgens,  85  Pa.  St.  501  (1877).  On 
this  subject  of  abandonment  see  also 
§  906,  supra. 

'  Blewett  V.  Front  St.  Ry.,  51  Fed. 
Rep.  625  (1892) ;  s.  c,  49  Fed.  Rep. 
126.  A  vendor  of  the  stock  of  a  street 
railway  company  may  collect  dam- 
ages for  breach  of  the  contract  of 
the  vendee  to  construct  the  street 
railway  to  certain  land  owned  by  the 
vendor,  even  though  the  corporation 
the  stock  of  which  was  sold  had 
agreed  to  acquire  certain  rights  of 
way  and  had  not  done  so.  Blagen  v. 
Thompson,  23  Oreg.  239  (1892). 

^  Pennsylvania  R.  R.  v.  Turtle 
Creek,  etc.  Ry.,  179  Pa.  St.  584 
(1897).  A  company  organized  to 
build  a  hne  through  several  town- 
ships cannot  build  in  one  where  con- 
sent has  been  given  before  it  obtains 
consents  in  the  others.  Lehigh,  etc. 
Co.  V.  Inter-County,  etc.  Ry.,  167  Pa. 
St.  75  (1895);  Rahn  Township  v. 
Tamaqua,  etc.  Rv.,  167  Pa.  St.  84 
(1895). 

5  Wright  V.  ISIilwaukee,  etc.  Co.,  95 
Wis.  29  (1897). 
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grant.^  A  contract  between  a  city  and  a  gas  company  relative  to  the  use 
of  the  streets  and  the  prices  to  be  charged  for  gas  during  ten  years,  with- 
out specifying  its  duration,  is  not  indefinite,  but  may  be  discontinued 
by  either  party  after  the  ten  years,  and  then  the  company  may  take 
away  its  property.^  Where  a  water-works  grant  from  a  city  has  expired 
and  the  city  has  enjoined  in  the  state  court  the  company  from  discon- 
tinuing operation  of  the  plant,  pending  the  construction  by  the  city 
of  its  own  plant,  the  company  may  deed  to  its  mortgagee  its  equity 
of  redemption,  and  the  mortgagee  may  then  enjoin  the  city  from  pre- 
venting its  discontinuing  operation  and  dismantling  and  taking  away 
the  plant. ^  A  purchaser  of  a  street  railway  from  a  receiver  may  aban- 
don operation  and  take  up  the  rails.^ 

The  right  to  use  a  certain  street  as  a  part  of  a  specified  route  does  not 
authorize  construction  as  a  part  of  a  different  route.^  The  municipal 
authorities  cannot  delegate  their  power  to  grant  permission  to  lay  down 
street-railway  tracks.^  A  grant  made  by  a  common  council,  one  of 
whose  members  is  interested  in  the  company,  is  fraudulent."  Unless 
there  is  actual  fraud  the  common  council  may  grant  a  street-railway 
franchise  to  a  particular  company,  even  though  other  companies  offer 
more  money  for  such  franchise.^  The  attorney-general  cannot  main- 
tain a  suit  to  recover  back  funds  and  to  remove  directors  of  a  street- 
railway  company  on  account  of  their  using  corporate  funds  to  bribe 

^  Thompson    i'.    Schenectady    Ry.,  contract  is  a  stockholder  in  the  for- 

124  Fed.  Rep.  274  (1903).  mer,    -vvill    be    set    aside.     Brown    v. 

2  East  Ohio  Gas  Co.  r.  City  of  Akron,  Street,   etc.,   71   N.   J.    L.   79    (1904). 

81  Ohio  St.  33  (1909).  Where  two  competing  street   railway 

^  Laighton    v.     City    of    Carthage,  companies  apply  for  the  right  to  lay 

175  Fed.  Rep.  14.5  (1909).  tracks,  and  the  board  of  public  works 

*  French  v.  Jones,  191  Mass.  522  grants  the  right  to  a  company  in 
(1906).  which    one    of    the    members    of    the 

^  Canastota,  etc.  Co.  v.  Newington,  board  is  a  stockholder,  the  other  com- 

etc.  Co.,  69  Conn.  146  (1897).  pany  may  have   the  grant   set  aside. 

*  The  common  council  cannot  dele-  Traction  Co.  r.  Board  of  I*ublic 
gate  its  power  to  make  grants  of  Works,  56  X.  J.  L.  431  (1894).  The 
rights  to  lay  do-mi  street-car  tracks,  agreement  of  a  street  railway  eom- 
State  V.  Bell,  34  Ohio  St.  194  (1877).  pany  to  employ  a  municipal  officer  if 

'  Where  one  of  the  common  coun-  he  grants  a  location  invaUdates  the 
eil  and  of  the  committee  granting  a  grant.  Lehigh,  etc.  Co.  v.  Inter- 
street-railway  franchise  to  indi\aduals  County,  etc.  Ry.,  167  Pa.  St.  75 
who  convey  the  same  to  a  corporation  (1895).  A  municipal  consent  granted 
becomes  a  stockholder  in  that  corpo-  by  officers  who  are  stockholders  in 
ration  as  soon  as  it  is  formed,  the  the  company  is  void.  Hough  v. 
franchise  is  void  as  ha\ing  been  Smith,  37  X.  Y.  Misc.  Rep.  363  (1902) ; 
fraudulently  obtained.  Finch  v.  River-  Citv  of  London  v.  Mavor,  etc.,  [1901] 
side,  etc.  Ry.,  87  Cal.  597  (1891).     A  1  Ch.  602. 

contract   between   a   corporation   and  *  Adamson  v.  Xassau  Elec.  R.  R.,  89 

a  municipality,  where  one  of  the  com-  Hun,  261  (1895). 
missioners   of   the   latter   making   the 
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public  oflBcers  and  obtain  franchises.^  A  taxpayer  under  the  New 
York  statute  cannot  maintain  a  suit  to  set  aside  a  grant  by  a  munici- 
paUty  to  a  street-railway  company  on  the  ground  that  the  board  of 
aldermen  were  actuated  by  corrupt  motives  in  making  the  grant.^ 
A  grant  by  the  city  to  a  telephone  company  cannot  be  set  aside  by  a 
taxpayer  on  the  ground  of  fraud  or  irregularities.  Such  a  suit  must 
be  by  the  state.^  A  person  employed  by  a  street  railway  to  obtain 
municipal  consents  and  also  property  owners'  consents  cannot  collect 
compensation  therefor.'*  Where  the  grant  is  for  a  limited  time,  the 
municipal  authorities  may  renew  it  before  that  time  expires.^  Upon 
the  expiration  of  a  grant  by  a  city  of  street  rights  to  a  street-railway 
company,  the  city  is  entitled  to  maintain  a  suit  to  compel  the  company 
to  remove  its  cars,  rails,  and  equipment  from  the  streets.^ 

The  question  of  whether  a  street  railway  company  may  sell  or  mort- 
gage its  property  is  discussed  elsewhere.^    Two  street  railways  cannot 

1  State     V.     Milwaukee,     etc.     Co.,    Linden,    etc.    Co.    v.   Milwaukee,    etc. 
136  Wis.  179  (1908). 

2  Kittinger  i-.  Buffalo,  etc.  Co.,  160 
N.  Y.  377,  386  (1899).  Cf.  Wenk  v. 
City  of  New  York,  171  N.  Y.  607 
(1902).  The  motives  of  the  common 
council  in  granting  a  street-railway 
franchise  cannot  be  inquired  into  by 
the  court.  Wood  v.  City  of  Seattle,  23 
Wash.  1  (1900).  Only  the  state  can 
raise  the  objection  to  a  street-railway 
franchise  that  the  statutory  notice  of 
the  apphcation  therefor  was  not  pub- 
lished and  that  it  was  not  referred 
to  a  committee,  as  required  by  the 
city  charter,  and  that  it  was  obtained 
by  bribery.  Linden,  etc.  Co.  v.  Mil- 
waukee, etc.  Co.,  107  Wis.  493  (1900). 
The  court  has  no  power  to  restrain 
municipal  authorities  from  granting 
a  street-railway  franchise,  even  though 
their  motives  are  attacked,  where  the 
statutes  give  to  them  that  power. 
State  V.  Superior  Court,  etc.,  105  Wis. 
651  (1900).  A  taxpayer  cannot  enjoin 
a  common  council  from  granting  a 
street-railway  franchise  unless  it 
amounts  to  a  squandering  of  the  prop- 
erty of  the  city  which  will  result  in 


Co.,  83  N.  W.  Rep.  851  (Wis.  1900). 
See  also  note  6,  p.  3735  and  §  931, 
infra. 

'  Clark  V.  Interstate,  etc.  Co.,  72 
Neb.  883  (1904). 

^  Sussman  ;;.  Porter,  137  Fed.  Rep. 
161  (1905). 

5  State  V.  Laclede  Gaslight  Co.,  102 
Mo.  472  (1890);  Detroit,  etc.  Ry.  v. 
Detroit,  64  Fed.  Rep.  628  (1894) ;  s.  c, 
184  U.  S.  368.  A  common  council 
may  renew  a  street  railway  com- 
pany's right  to  use  the  streets,  even 
though  the  old  right  has  not  yet 
expired,  and  even  though  the  statutes 
only  authorize  the  common  council 
to  grant  a  renewal  upon  the  expira- 
tion of  the  old  grant.  State  v.  East 
Cleveland,  etc.  Ry.,  6  Ohio  C.  C.  318 
(aff'd  by  Sup.  Ct.  1892). 

8  City  of  Detroit  v.  Detroit,  etc.  Ry., 
229  U.  S.  39  (1913)  ;  156  Mich.  106. 

'See  §§892-896,  and  note  4,  p. 
3742.  Even  though  an  electric-light 
company  has  no  power  to  assign  its 
franchise  to  construct  and  operate  its 
plant,  yet  if  it  does  assign  it  to  an 
individual  and  he  then  assigns  it  to 


Increased    taxation.     Neither    can    an    a  corporation,  and  the  latter  is  allowed 


abutting  property  owner  maintain  such 
a  suit,  inasmuch  as  an  electric  street 
railway  is  not  an  additional  burden  on 
the  street,  unless  access  to  abutting 
property  is  interfered  with,  even 
though  a  charter  authorized  the  carry- 
ing of  freight  as  well  as  passengers. 


by  the  municipality  to  complete 
and  operate  the  plant,  the  assignment 
is  legal,  and,  moreover,  no  one  can 
raise  a  question  as  to  its  legality, 
except  the  municipality  itself.  Matter 
of  Long  Acre,  etc.  Co.,  117  N.  Y.  App. 
Div.  80  (1907) ;  aff'd,  188  N.  Y.  370 
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be  consolidated  unless  the  statutes  allow  it.  Notes  given  for  stock 
purchased  for  that  purpose  only  cannot  be  enforced.^  A  court  has  no 
power  as  against  the  dissent  of  minority  stockholders  and  bondholders, 
however  small  their  holdings,  to  reorganize  the  company  by  authorizing 
the  receivers  to  lease  the  property  for  a  long  period  of  time  and  allow 
the  lessee  to  place  a  large  mortgage  on  the  property,  even  though  the 
proceeds  of  the  mortgage  are  to  be  used  for  rebuilding  the  property, 
especially  where  the  rebuilding  is  not  subject  to  the  orders  of  the  court 
or  the  wishes  of  the  security-holders.^  Even  though  one  street  rail- 
way is  consolidated  with  another,  yet  the  right  of  the  former  to  lay  its 
tracks  on  a  certain  street  continues.^  The  mechanics'  lien  law  of  Ohio  is 
applicable  to  street  railways.^  Under  the  statutes  of  Washington  a 
marshal  or  sheriff  cannot  take  possession  of  a  cable  road  upon  which  he 
has  levied.^  Even  though  a  railroad  acquires  its  right  of  way  from  a 
mortgagor  and  the  mortgage  is  afterwards  foreclosed,  yet  the  purchaser 
at  such  foreclosure  sale  does  not  acquire  title  to  the  rails,  ties,  fish  plates, 
etc.,  constituting  a  railroad.® 

Where  the  power  to  sell  or  mortgage  exists,  a  sale  or  mortgage  of  the 
property  and  franchises  of  a  street-railway  company  carries  with  it  the 
right  to  operate  the  railway  and  to  use  the  streets  for  that  purpose  to 
the  same  extent  that  the  company  might  have  continued  to  use  them, 
even  though  the  purchaser  is  an  individual.'     In  England  there  can  be 

(1907).     In     Pennsylvania,     although  tioned  the  court  in  the  meantime  to 

the  statute  authorizes  a  sale  of  all  the  have   the   company   operated   by   the 

property,    real,  personal,   and    mixed,  reorganized  company,  and  the  court  so 

and  also  the  franchises  and  rights  of  ordered.     Guarantj^  Trust  Co.  v.  Chi- 

corporations    by    execution    sale,    yet  cago    Union   Traction   Co.,    158   Fed. 

such  a  sale  does  not  pass  title  to  a  claim  Rep.  101.5  (1908). 
of  a  mining  corporation  for  damages  in         '  Kent     v.     Common    Council,     94 

tort.     International,  etc.  Co.  v.  Penn-  N.  Y.  App.  Div.  522  (1904),  holding 

sylvania   R.    R.,    152   Fed.    Rep.    551  also  that  an  obligation  of  a  street  rail- 

(1907) ;  s.  c,  152  Fed.  Rep.  554.  way  company  to  complete  its  line,  as 

1  Tompkins  v.  Compton,  93  Ga.  520  specified    in    the    charter,    continues, 

(1893).  even     though     it     consolidates     with 

^  The  court  has  no  such  power,  even  another  company, 
though  the  system  is  made  up  of  a         *  New   England   Eng.   Co.   v.   Oak- 
great   many   different   street   railways  wood  St.  Ry.,  75  Fed.  Rep.  162  (1896). 
with     different     franchises,     some     of  Cf.  §  859,  supra. 

which  have  lapsed  and  there  is  dan-  ^  Front  St.  Cable  Ry.  t'.  Drake,  65 

ger  that  the  entire  property  will   be  Fed.  Rep.  539  (1895). 
lost  if  the  offer  of  the  city  to  grant  a  "  Skinner  v.  Ft.  Wayne,  etc.  R.  R., 

new    franchise    on    certain    terms    is  99  Fed.  Rep.  465  (1900). 
not  accepted.     Merchants',  etc.  Co.  v.  ''  In  Xew  Orleans,  etc.  R.  R.  v.  Dela- 

Chicago    Rys.,    158    Fed.    Rep.    923  more,    114   U.   S.   501    (1884),   it   was 

(1907),  rev'g  Guaranty  T.  Co.  v.  Chi-  contended    that,    upon    the   adjudica- 

eago   Union   Traction   Co.,    158   Fed.  tion   that   a   street   railway   company 

Rep.  913  (1907).     Thereupon  the  trus-  was  bankrupt,  "the  right  of  way  and 

tees  in  their  foreclosure  suit  applied  the  franchise  to  build  and  use  a  rail- 

for    decrees    of   foreclosure   and   peti-  road  thereon  reverted  to  the  city  of 
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no  foreclosure  of  a  street-railway  mortgage,  the  court  holding  that  the 
mortgage  can  cover  only  the  "  undertaking,"  i.e.  the  right  to  continue 
the  business  and  take  the  profits,  and  that  consequently  there  can  be 
no  foreclosure  of  the  corpus  of  the  property.  This  is  the  established 
policy  of  England,  not  only  as  to  street  railways,  but  as  to  steam  rail- 
roads and  water-works.^ 

§  914.  The  rights  of  owners  of  property  adjoining  a  street  rail- 
road —  Turnpikes  —  Telephone  lines  —  Consents  of  property  own- 
g^s  —  Who  may  complain  of  an  unauthorized  road.  —  The  rule  is 
well  settled  that  the  owner  of  property  fronting  on  a  street,  even  though 
he  owns  the  fee  of  the  land  to  the  center  of  the  street,  cannot  prevent 
a  duly-authorized  horse  railroad  being  constructed  on  the  street,  and 
cannot  collect  damages  for  the  use  of  the  street  or  for  injury  done  to  his 
property  by  the  building  of  the  railroad,  nor  can  he  enjoin  the  construc- 
tion of  the  road." 


New  Orleans."  The  court  held  that, 
inasmuch  as  the  company  had  power 
to  mortgage  its  franchise,  this  fran- 
chise could  be  sold  at  a  bankrupt  sale, 
and  the  right  to  operate  the  road 
passed  to  the  purchaser.  The  court 
held  also  that  the  right  of  way  could 
not  be  affected  by  an  ordinance  of  the 
city  granting  to  another  company  the 
right  to  use  the  same  streets.  A  sale 
of  the  alleged  right  of  the  latter  com- 
pany on  an  execution  may  be  enjoined. 
At  a  bankrupt  sale  the  right  of  way 
may  be  purchased  by  an  indi\4dual. 
On  an  execution  sale  of  a  street-rail- 
road franchise,  as  authorized  by  stat- 
ute, an  individual  may  purchase  and 
then  operate  the  road.  "There  is  no 
more  difficulty  in  allowing  indi\aduals 
to  exercise  these  powers  than  corpora- 
tions, and  the  use  of  them  for  a  brief 
period  in  no  way  interferes  with  the 
protection  of  the  franchise  in  perpe- 
tuity. There  might  be  difficulties  in 
managing  larger  enterprises,  and  dif- 
ferent rules  have  been  applied  to  them. 
But  there  are  no  difficulties  in  the  way 
of  private  management  of  a  street 
railway,  and  there  is  no  reason  why  the 
statute,  which  by  its  language  includes 
them,  should  be  made  to  exclude 
them."  New  Orleans,  etc.  R.  R.  v. 
Delamore,  114  U.  S.  501  (1884); 
McKee  v.  Grand  Rapids,  etc.  R5^, 
41  Mich.  274  (1879).  Where  a  city 
grants  to  a  railroad  a  right  of  way 


through  certain  streets,  the  railroad 
under  its  general  power  to  sell  its  prop- 
erty may  sell  with  that  property  the 
right  of  way.  Quincy  v.  Chicago, 
etc.  R.  R.,  94  111.  537  (1880).  See 
also  §  790,  supra. 

1  Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  2  Ch.  236, 
applying  to  street  railways  the  cases 
Gardner  v.  London,  etc.  Ry.,  L.  R. 
2  Ch.  App.  201  (1867) ;  Blaker  v.  Herts 
Water-works  Co.,  L.  R.  41  Ch.  D.  399 
(1889),  and  overruling  Bartlett  v. 
West,  etc.  Tramways  Co.,  [1894] 
2  Ch.  286.     See  also  §§  833,  889,  supra. 

2  Barney  v.  Keokuk,  94  U.  S.  324 
(1876).  An  adjoining  property  owner 
cannot  enjoin  the  construction  of  a 
horse  railroad  that  has  been  duly 
authorized  by  the  legislature.  Hinch- 
man  v.  Paterson  H.  R.  R.,  17  N.  J. 
Eq.  75  (1864).  A  street  horse  rail- 
road dulj'  authorized  by  law  cannot 
be  enjoined  by  property  owners.  Van 
Home  V.  Newark  Pass.  Ry.,  48  N.  J. 
Eq.  332  (1891).  A  street  railway  is 
legal  although  there  remain  only  nine 
feet  on  each  side  of  the  track  for 
vehicles.  Where  a  city  is  given 
authority  to  authorize  street  railways 
and  does  so,  qtio  warranto  does  not 
lie  on  behalf  of  the  state  on  the  ground 
that  the  street  was  too  narrow  for  a 
street  railway.  People  v.  Fort  Wayne, 
etc.  Ry.,  92  Mich.  522  (1892).  A 
cable  street   railroad   is   not  such  an 
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In  New  York  a  different  rule  prevails,  and  damages  must  be  paid 
if  the  property  owner  owns  to  the  center  of  the  street,  even  though 


additional    servitude    on     the    street 
as  to  entitle  abutting  owners  to  enjoin 
its   construction   until   they   are   paid 
damages.     They    may   join    in   a   bill 
for  injunction,  but  the  injunction  will 
not  lie  on  the   above  ground  nor  on 
the    ground    that    the    company    was 
not    authorized    to    make    a    certain 
lease  of  property.     Rafferty  v.  Central 
Traction  Co.,  147  Pa.  St.  579  (1892), 
the  court  saying :     "Whether  the  mo- 
tive   power    of    the    cars    be    horses, 
electricity,     or     a     submerged     cable 
makes  no  difference  in  the  use,   and 
no  one  of  these  modes  of  use  confers 
any  right  of  action  upon  the  abutting 
owner,"  even  though  nearly  the  whole 
street  is  covered.     An  abutting  prop- 
erty owner  cannot  enjoin  the  use  of 
the    trolley    system    where    such    use 
has  been  regularly  authorized  by  the 
state.     Koch  v.   North  Ave.   Ry.,   75 
Md.     222     (1892).     In     Lockhart     v. 
Craig  St.  Ry.,  139  Pa.  St.  419  (1891), 
the  court  said  :     "It  cannot  be  doubted 
at    this    day    that    the   legislature   of 
Pennsylvania  has  the  power  to  author- 
ize   the    incorporation    of    companies 
with  power  to  build  and  operate  rail- 
ways with  horses  over  the  streets  of 
cities,  with  the  authority  and  consent 
of  the  authorities  of  said  cities,  as  pro- 
vided by  section  9  of  article  17  of  the 
constitution.     And   it   is    too   late   to 
say    that    such    use    and    occupation 
of  the  streets  impose  such  an  additional 
burden  or  servitude  thereon  as  renders 
it  necessary  to  provide  for  compensa- 
tion therefor  to  the  owners  of  abutting 
property.     The  legislature  may  author- 
ize   the    city    authorities    to    permit 
street    railways    to    lay    down    tracks 
without  the  consent  of  adjoining  pro- 
prietors, and  without  compensation  in 
damages  to  the  owners  of  the  soil  over 
which  the  highway  is  located."      "The 
franchise  granted  to  a  street  railway 
corporation  is  not  the  grant  of  a  right    cannot  collect  damages  by  reason  of 


the    owner.     The    peculiar    privilege 
given  is  the  right,  not  to  acquire  land 
or  an  easement  in  land,  but  only  the 
right,    so    long   as   permitted   by   cer- 
tain    municipal     authorities,     to    lay 
tracks    in    streets    already    appropri- 
ated to   the  uses  of  public  travel  for 
the  purpose  of  facilitating  such  travel ; 
to  modify  the  public  use,  and  change 
to  some  extent  the  law  of  the  road." 
Atty.    Gen.    v.    Metropolitan    R.    R., 
125  Mass.  515  (1878).     The  authority 
to  lay  and  use  a  horse  raih-oad  track 
in  a  public  street  is  not  a  new  servitude 
imposed  upon  the  land  for  which  the 
owners  of  the  fee  are  entitled  to  com- 
pensation, but  is  a  part  of  the  public 
use  to  which  the  land  was  originally 
subjected  when  taken  for  a  highway. 
Elliott  V.  Fair  Haven,  etc.  R.  R.,  32 
Conn.  579   (1860).     Judge  Cooley,  in 
a  dictum  in  Grand  Rapids,  etc.  R.  R. 
V.    Heisel,    38    Mich.    62,    66    (1878), 
said    that    a    street   railway    may    be 
authorized  without  compensation  being 
paid    to    adjacent    property    owners. 
The  laying  down  of  rails  and  the  run- 
ning of  cars  by  a  street  railway  "is 
not  the  appropriation  of  the  street  to  a 
new   use,    requiring   compensation   to 
be  made  therefor  to  an  adjacent  prop- 
erty   owner,    unless    he    suffers    some 
private  and  peculiar  injury  by  being 
deprived   of    that   free   access    to   his 
premises    which    otherwise    he    would 
continue   to    have   and   enjoy."     The 
fact  that  the  adjoining  owner  cannot 
back  his  wagons  up  against  the  curb 
in  order  to  unload  goods  is  not  such 
an  injury.     Hobart  v.  Milwaukee,  etc. 
R.  R.,  27  Wis.  194  (1870).     A  horse- 
car   track  is  not   an  additional  servi- 
tude on  the  street,  and  an  adjoining 
owner  cannot  enjoin  its  construction 
until    he    is    paid    damages.     Hiss    v. 
Baltimore,     etc.     Ry.,     52    Md.    242 
(1879).     An  adjacent  property  owner 


to  appropriate  without  compensation 
an  additional  easement  in  the  soil  of 
the  street.  Nor  can  such  use  of  the 
streets,  under  proper  restrictions,  be 
considered  as  the  imposition  of  an 
additional  servitude  upon  the  land  of 


the  fact  that  a  switch,  turnout,  and 
sidetrack  are  constructed  in  front  of 
his  premises,  preventing  a  carriage 
from  standing  in  front  thereof.  Car- 
son V.  Central  R.  R.,  35  Cal.  325 
(1868).     An  adjoining  property  owner 
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the  road  is  a  street  railroad  operated  by  horses.^     In  Wisconsin  and 


cannot  enjoin  a  street  railway  com- 
pany from  constructing  a  road  on  the 
street,  on  the  ground  that  the  com- 
pany has  no  right  to  do  so  on  that 
particular  street.  The  state  alone  can 
complain.  It  was  conceded  that  the 
city  had  power  to  grant  the  right  and 
the  company  had  power  to  take  it. 
Hovelman  v.  Kansas  City  Horse  R.  R., 
79  Mo.  632  (1883).  The  adjoining 
owners  are  entitled  to  compensation 
where  a  street  railway  is  built,  not 
in  the  center  of  the  street,  but  next 
to  the  curb.  Cincinnati,  etc.  St.  Ry. 
V.  Cumminsville,  14  Ohio  St.  523 
(1863).  A  street  railway  is  not  a 
new  burden  entitling  adjacent  owners 
to  compensation.  Ransom  v.  Citi- 
zens' Ry.,  104  Mo.  375  (1891). 

1  Under  the  New  York  law  which 
renders  an  electric  street  railway 
liable  in  damages  to  the  abutting  prop- 
erty owner  who  owns  the  fee  of  the 
street,  the  damage  is  the  market  value 
of  the  land  actually  taken  and  any 
damage  to  the  remainder  of  the  land 
by  reason  of  the  electric  street  rail- 
way's use  of  the  street.  Rasch  i'. 
Nassau,  etc.  R.  R.,  198  N.  Y.  385 
(1910).  In  New  York  the  courts  still 
uphold  the  rule  that  any  kind  of  street 
railway  is  an  additional  burden  upon 
the  street,  where  the  fee  is  owned 
by  the  abutting  property  owner,  al- 
though a  strong  minority  report  dis- 
sented on  the  ground  that  the  orig- 
inal decisions  in  New  York  to  that 
effect  should  be  overruled.  The  court 
held  also  that  the  court  below  had 
discretionary  power  to  refuse  an  in- 
junction, provided  the  railroad  would 
pay  the  ascertained  damages,  or  the 
court  might  grant  an  injunction,  leav- 
ing the  company  to  resort  to  condem- 
nation proceedings.  Peck  v.  Schenec- 
tady Ry.,  170  N.  Y.  298  (1902). 
Neither  a  steam  railroad  nor  a  street 
railway  is  liable  to  abutting  property 
owners  for  the  use  of  the  street  where 
the  fee  of  the  street  belongs  to  the 
city.  Dolan  v.  N.  Y.,  etc.  R.  R.,  74 
N.  Y.  App.  Div.  434  (1902) ;  rev'd  on 
another  point  in  175  N.  Y.  367.  An 
abutting  property  owner  owning  the 
fee  to   the  center  of  the  street  may 


enjoin  the  construction  of  an  electric 
street  railway  upon  the  street  before 
the  right  is  condemned.     Peek  v.  Schen- 
ectadv  Ry.  Co.,  67  N.  Y.   App.   Div. 
359    (1901);     aff'd,    170    N.   Y.    298. 
An  abutting  property  owner  who  does 
not  own  the  fee  to  the  street  cannot 
enjoin  the  construction  of  a  conduit 
in  the  street,  no  substantial  damage 
being  shown.     Castle  v.  Bell,  etc.  Co., 
30  N.  Y.  Misc.  Rep.  38  (1899) ;   aff'd, 
49  App.  Div.  437.     A  property  owner 
not  owning  the  fee  of  the  street  can- 
not   complain    of    a     street     railway 
switch    any    more    than    any    other 
member  of  the  public  can  complain. 
St.  Columba's,  etc.  v.  North,  etc.  Co., 
70  Atl.  Rep.  692   (N.  J.  1908).     The 
building  and  running  of  a  street  rail- 
way in  New  York  state  is  held  to  be 
an  imposition   of    an   additional   bur- 
den on  the  land  of  the  adjoining  pro- 
prietor, who  owns  the  fee  to  the  middle 
of  the  street,  for  which  compensation 
must   be   made.     Craig   v.    Rochester, 
etc.  R.  R.,  39  N.  Y.  404  (1868).     An 
abutting  property  owner  who  does  not 
own  the  fee  to  the  middle  of  the  street 
cannot     collect     damages.       Case     v. 
Cayuga  County,  88  Hun,  59   (1895). 
In  New  York  no  compensation  need  be 
paid  to  the  adjacent  property  owner 
where  the  fee  to  the  street  is  in  the 
city.      People  v.   Kerr,   27  N.   Y.  188 
(1863).     In  New  York  City,  where  the 
fee   to    the   streets   is   in   the   city,   a 
street  railway   is  not   liable  in   dam- 
ages to  the  adjacent  property  owners, 
nor  can  such  owmers  enjoin  the  con- 
struction of  the  road  which  has  been 
duly  authorized  by  the  city  and  state. 
KeUinger  v.  Forty-second,  etc.  R.  R., 
50  N.  Y.  206  (1872).     In  New  York 
there  are  two  classes  of  eases  in  re- 
gard to  street  railroads  and  adjoining 
property  owners.     In  Reining  v.  New 
York,  etc.  R.  R.,  128  N.  Y.  157,  163 
(1891),    the    court    said    as    to    these 
classes  of  cases:    "These  latter  cases, 
as    will     be     observed,    decide     that 
neither    a    horse    nor    steam    railroad 
can  be  authorized  in  streets   the  fee 
of   which   is   in   the   adjacent   oT^Tier, 
without  his  consent,  while  the  former 
cases  hold  that,  where  the  fee  is  in 
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Mississippi  also  a  street  railway  is  an  additional  burden  upon  the  street 
if  the  abutting  property  owner  owns  the  fee.^ 

Where  a  railroad  in  the  street  is  legally  authorized  and  operated  by 
steam  the  adjacent  property  owner  is  entitled  to  damages  but  not  to 
an  injunction.^    If  a  land-owner,  knowing  that  a  railroad  company  has 


the  municipality,  horse  railroads  may 
be  authorized  against  the  will  of  the 
abutting  owner  and  without  making 
compensation.  The  distinction  is 
made  to  rest  on  the  location  of  the 
fee."  An  owner  of  property  cannot 
recover  damages  from  a  steam  rail- 
road running  through  the  street, 
where  he  does  not  own  the  fee  of  the 
street.  Fobes  v.  Rome,  etc.  R.  R., 
121  N.  Y.  505  (1890).  The  owner  of 
property  may  recover  damages  for  a 
nuisance  caused  by  a  steam  railroad 
in  the  street.  Hussner  v.  Brooklyn, 
etc.  R.  R.,  114  N.  Y.  433  (1889).  As 
to  elevated  roads,  see  the  leading  case 
Story  V.  New  York  El.  R.  R.,  90 
N.  Y.  122  (1882) ;  Uline  v.  New  York, 
etc.  R.  R.,  101  N.  Y.  98  (1886) ;  Lahr 
V.  MetropoHtan,  etc.  Ry.,  104  N.  Y. 
268  (1887).  As  to  damages  for  the 
construction  of  poles  on  highways  in 
New  York  state,  see  §  933,  infra,  rela- 
tive to  telegraph  poles. 

^  Lange  v.  La  Crosse,  etc.  Ry.,  118 
Wis.  558  (1903).  An  electric  street 
railway  connecting  two  cities,  by  pass- 
ing through  an  intermediate  city,  is 
an  additional  burden  on  the  streets 
of  the  latter.  Younkin  v.  Milwaukee, 
etc.  Co.,  120  Wis.  477  (1904).  In 
Mississippi  a  street  railway  is  held  to 
be  an  additional  burden  on  the  street 
for  which  the  owner  of  the  fee  of  the 
street  is  entitled  to  damages.  Slaugh- 
ter V.  Meridian,  etc.  Ry.,  95  Miss. 
251  (1909). 

2  Where  a  steam  railroad  company 
has  authority  to  lay  its  tracks  and 
operate  its  road  on  a  public  street, 
an  injunction  will  not  lie  against  such 
construction  and  operation  at  the 
instance  of  an  abutting  property 
owner.  The  remedy  is  at  law  for 
damages.  The  court  said:  "A  court 
of  equity  must  be  satisfied  that  the 
threatened  damage  is  substantial,  and 
the  remedy  at  law  in  fact  inadequate, 
before  restraint  will  be  laid  upon  the 


(234) 


progress  of  a  public  work.  And  if 
the  case  made  discloses  only  a  legal 
right  to  recover  damages  rather  than 
to  demand  compensation,  the  court 
will  decline  to  interfere."  Osborne 
V.  Missouri,  etc.  Ry.,  147  U.  S.  248 
(1893).  As  to  the  measure  of  dam- 
ages to  an  abutting  property  owner 
for  a  steam  railroad  built  in  the  street 
and  as  to  the  statute  of  limitations, 
see  Kuhl  v.  Chicago,  etc.  Ry.,  101  Wis. 
42  (1898).  An  abutting  property 
owner  cannot  enjoin  the  construction 
of  an  elevated  railroad  in  the  street. 
His  remedy  is  at  law.  Doane  v.  Lake 
Street  El.  R.  R.,  165  111.  510  (1896) ; 
Stewart  v.  Chicago  General  St.  Ry., 
166  111.  61  (1897).  In  Illinois  an 
abutting  property  owner  cannot  have 
an  injunction  against  an  elevated  rail- 
road in  the  street.  Lobenstine  v. 
Union  Elev.  R.  R.,  80  Fed.  Rep.  9 
(1897).  Injunction  against  an  ele- 
vated railroad  will  not  lie  at  the  in- 
stance of  an  abutting  o^\^ler  where 
the  fee  to  the  road  is  in  the  city. 
Blodgett  V.  Northwestern  El.  R.  R., 
80  Fed.  Rep.  601  (1897).  In  Ken- 
tucky an  abutting  property  owner 
cannot  enjoin  a  steam  railroad  on 
the  street,  inasmuch  as  it  is  not 
an  additional  easement.  Dulaney  v. 
Louisville,  etc.  R.  R.,  100  Ky.  628 
(1897).  In  Connecticut  an  abutting 
property  owner  may  enjoin  the  con- 
struction of  a  steam  railroad  on  the 
street.  Imlav  v.  Union  Branch  R.  R., 
26  Conn.  249  (1857).  If  the  raih-oad 
in  the  street  destroys  access  to  abut- 
ting property,  damages  may  be  re- 
covered. Evans  v.  Chicago,  etc.  Ry., 
86  Wis.  597  (1893).  Where  a  steam 
railroad  in  a  street  cuts  off  access  to 
abutting  property,  damages  may  be 
recovered  for  depreciation  in  value. 
Atchison,  etc.  R.  R.  r.  Davidson,  52 
Kan.  739  (1894).  Where  a  steam  rail- 
road is  constructed  in  the  street,  an 
abutting  property  owner  may  collect 
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entered  upon  his  land,  and  is  engaged  in  constructing  its  road  without 
having  complied  with  a  statute  requiring  either  paj-ment  by  agreement 
or  proceedings  to  condemn,  remains  inactive,  and  permits  the  company 
to  go  on  and  expend  large  sums  in  the  work,  he  is  estopped  from  main- 
taining ejectment,  and  will  be  regarded  as  having  acquiesced  therein,, 
and  will  be  restricted  to  a  suit  for  damages.^  Laches  is  a  bar  to  an  in- 
junction by  a  property  owner  against  the  construction  of  a  street  rail- 


damages  whether  he  owns  the  fee  or 
not.  White  v.  Northwestern,  etc. 
R.  R.,  113  N.  C.  610  (1893).  A  city 
cannot  authorize  a  steam  raikoad  to 
take  up  the  whole  of  a  street.  Lock- 
wood  V.  Wabash  R.  R.,  122  Mo.  86 
(1894).  An  abutting  property  owner 
may  recover  for  smoke,  etc.,  due  to  a 
steam  raib-oad  in  the  street.  Hender- 
son Belt  R.  R.  V.  Dechamp,  95  Ky.  219 
(1894).  Where  a  horse  railroad  uses 
steam  as  a  motive  power,  especially 
without  legal  authority,  the  adjoin- 
ing owners  may  recover  damages. 
Hussner  v.  Brooklyn,  etc.  R.  R.,  114 
N.  Y.  433  (1889).  A  street  railway 
operated  by  steam  and  carrying  pas- 
sengers is  not  an  additional  servitude 
on  the  street  unless  it  practically 
monopolizes  and  substantially  impairs 
the  use  of  the  street.  An  ordinary 
steam  railroad  does  practically  mo- 
nopolize the  street.  The  fact  that  out- 
side of  the  city  the  railway  carries 
freight  is  immaterial.  Where  one 
street  railway  company  has  leased  a 
part  of  its  lines  to  another  company, 
and  the  latter  is  in  possession,  an 
adjoining  property  owner  objecting  to 
the  use  of  steam  on  the  road  cannot 
raise  the  objection  that  such  lease  is 
ultra  vires.  Newell  v.  Minneapolis, 
etc.  Ry.,  35  Minn.  112  (1886).  A  road 
built  through  a  street,  not  to  carry 
freight  to  passengers,  but  to  transfer 
cars  from  one  railroad  to  another, 
imposes  an  additional  easement  on 
the  street,  and  an  injunction  will 
issue  unless  the  company  institute  con- 
demnation proceedings.  Carli  v.  Still- 
water, etc.  Co.,  28  Minn.  373  (1881). 
An  elevated  railroad  is  a  new  use  of 
the  street,  for  which  abutting  prop- 
erty owners  are  entitled  to  damages. 
Koch  V.  North  Ave.  Ry.,  75  Md.  222 
(1892).       A     street     railroad     differs 

3 


from  a  railroad  for  general  traffic  in 
the  use  and  not  in  the  motive  power. 
A  railroad  propelled  by  steam  may 
still  be  a  street  railroad  and  impose 
no  additional  servitude  on  the  streets, 
and  may  be  authorized  by  a  mu- 
nicipality under  its  charter  powers. 
Williams  v.  City,  etc.  Ry.,  41  Fed. 
Rep.  556  (1890).  Where  the  street 
railway  may,  when  duly  authorized 
so  to  do,  lower  the  grade  of  its  tracks, 
an  adjoining  property  owner  cannot 
complain.  The  fact  that  the  company 
may  and  intends  to  use  steam  as  a 
motor  does  not  change  the  rule. 
Briggs  V.  Horse  R.  R.,  79  Me.  363 
(1887).  An  adjacent  property  owner 
cannot  enjoin  a  street  railway  com- 
pany on  the  ground  that  its  charter 
is  invalid,  unless  his  property  rights 
are  affected.  Nichols  v.  Ann  Arbor, 
etc.  Ry.,  87  Mich.  361  (1891).  Con- 
cerning the  statute  in  Wisconsin  rela- 
tive to  damages  to  abutting  property 
owners,  see  Sinnott  v.  Chicago,  etc. 
Ry.,  81  Wis.  95  (1892).  As  to  com- 
pensation to  adjacent  property  owners 
where  a  railroad  runs  through  a 
street,  see  Dillon,  Mun.  Corp.  (3d 
ed.),  §  725.  A  railroad  occupying  a 
street  with  the  consent  of  the  munic- 
ipality is  nevertheless  liable  to  ad- 
jacent property  owners.  Denver,  etc. 
Ry.  V.  Bourne,  11  Colo.  59  (1888). 
That  a  railroad  operated  in  a  street 
may  be  a  nuisance,  see  Thompson  v. 
Pennsylvania  R.  R.,  14  Atl.  Rep.  897 
(N.  J.  1888) ;  aff'd,  19  Atl.  Rep.  622. 
In  general,  see  also  Daly  v.  Georgia, 
etc.  R.  R.,  80  Ga.  793  (1888).  In- 
junction does  not  lie  to  restrain  a 
railroad  company  from  laying  its 
track  in  the  street.  New  Albany, 
etc.  R.  R.  V.  O'Daily,  12  Ind.  551 
(1859). 

1  See  §§  905,  933,  and  p.  3735,  n.  6. 
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way.^  An  abutting  property  owner,  however,  is  not  guilty  of  laches 
in  applying  for  an  injunction  against  the  construction  of  a  road  on  a 
street  merely  because  he  waits  until  the  construction  is  begun.  Never- 
theless, the  injunction  affects  only  that  portion  of  the  road  which  is 
in  front  of  his  premises.-  Where  an  elevated  railroad  is  constructed 
in  a  street  under  legislative  authority,  but  without  paying  damages  to 
which  abutting  property  owners  are  entitled,  the  court,  if  the  com- 
pany might  condemn  the  right  of  way,  may  decree  that  an  injunction 
shall  issue  against  its  operation,  but  only  in  case  specified  damages 
are  not  paid  within  a  specified  time.^ 

A  street  railroad  operated  by  the  overhead  electric  system  does 
not  entitle  the  adjacent  property  owners,  as  owners  of  the  fee  of  the 
street,  either  to  damages  at  law  or  an  injunction  in  equity,^  excepting 
in  New  York,  as  stated  above. 

In  Pennsylvania,  however,  the  important  conclusion  has  been  reached 
that  an  electric  street  railway  is  an  additional  easement  on  a  country 


1  Hinnershitz  v.  United,  etc.  Co.,  206 
Pa.  St.  91  (1903). 

-  Beekman  v.  Third  Avenue  R.  R., 
13  N.  Y.  App.  Div.  279  (1897) ;  aff'd, 
153  N.  Y.  144  (1897). 

^  Pappenheim  v.  Metropolitan  Elev. 
R.  R.,  128  N.  Y.  436  (1891).  Compen- 
sation need  not  be  paid  to  adjacent 
property  owners  before  an  elevated 
road  is  built  in  the  streets.  Garrett 
V.  Lake  Roland  El.  Ry.,  79  Md.  277 
(1894). 

^  Nagel  V.  Lindell  Ry.,  167  Mo.  89 
(1902)  ;  Ehret  v.  Camden,  etc.  R.  R., 
61  N.  J.  Eq.  171  (1902);  Southern 
Ry.  V.  Atlanta,  etc.  Co.,  Ill  Ga.  679 
(1900) ;  Ranken  v.  St.  Louis,  etc. 
Ry.,  98  Fed.  Rep.  479  (1899)  ;  Birm- 
ingham T.  Co.  V.  Birmingham  Ry.,  etc. 
Co.,  119  Ala.  137  (1898);  La  Crosse, 
etc.  Ry.  V.  Higbee,  107  Wis.  389 
(1900) ;  Anthony,  etc.  Co.  v.  West  Jer- 
sey R.  R.,  57  N.  J.  Eq.  607  (1898) ; 
Ruckert  v.  Grand,  etc.  Ry.,  163  Mo. 
260  (1901);  Howe  v.  West  End  St. 
Ry.,  167  Mass.  46  (1896) ;  Canastota, 
etc.  Co.  V.  Newington,  etc.  Co.,  69 
Conn.  146  (1897) ;  Roebling  v.  Tren- 
ton, etc.  R.  R.,  58  N.  J.  L.  666  (1896) ; 
Paterson  Rv.  v.  Grundy,  51  N.  J.  Eq. 
213  (1893)';  Simmons  v.  Toledo,  8 
Ohio  Cir.  Ct.  Rep.  539  (1894) ;  aff'd, 
June,  1894 ;  Placke  v.  Union,  etc. 
R.  R.,  140  Mo.  634  (1897) ;    Reid  v. 
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Norfolk,  etc.  R.  R.,  94  Va.  117  (1896) ; 
Taj'lor  V.  Portsmouth,  etc.,  91  Me.  193 
(1898);  Philadelphia,  etc.  R.  R.  v. 
Wilmington,  etc.  Rv.,  38  Atl.  Rep.  1067 
(Del.  1897);  Lockhart  t-.  Craig  St. 
Ry.,  139  Pa.  St.  419  (1891);  Taggart 
V.  Newport  St.  Ry.,  16  R.  L  668 
(1890) ;  Raflferty  v.  Central  Traction 
Co.,  147  Pa.  St.  579  (1892);  Halsey 
V.  Rapid  Transit  Ry.,  47  N.  J.  Eq. 
380  (1890) ;  Detroit  City  Ry.  v.  Mills, 
85  Mich.  634  (1891);  Koch  v.  North 
Ave.  Ry.,  75  Md.  222  (1892) ;  Williams 
V.  City  Electric  St.  Ry.,  41  Fed.  Rep. 
556  (1890) ;  Gaus,  etc.  Co.  v.  St.  Louis, 
etc.  Ry.,  113  Mo.  308  (1892) ;  Osborne 
V.  Missouri  Pac.  Ry.,  147  U.  S.  248 
(1893)  ;  Booth,  Street  Railway  Law, 
§  83,  citing  many  cases.  An  electric 
railway  is  no  additional  burden  on 
the  street.  Montclair,  etc.  v.  North 
Jersey,  etc.  Ry.,  70  N.  J.  L.  229  (1904). 
An  abutting  property  owner  cannot 
collect  damages  from  an  electric 
street  railway,  even  though  in  connec- 
tion with  its  construction  the  grade 
of  the  street  is  lowered.  Auston  v. 
Detroit,  etc.  Ry.,  134  Mich.  149 
(1903).  An  electric  railway  is  not 
an  additional  servitude  on  a  highway 
and  if  fences  interfere  wath  the  use 
of  the  franchise,  they  may  be  re- 
moved. Georgeto\\Ti,  etc.  Co.  v.  Mul- 
holland,  76  S.  W.  Rep.  148  (Ky.  1903). 
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highway,  and,  If  not  already  completed,  may  be  enjoined  by  abutting 
property  owners,  unless  the  statutes  authorize  condemnation,  and  con- 
demnation has  been  had.  If  the  road  has  been  completed,  then  dam- 
ages at  law  is  the  remedy.^  An  electric  road  for  the  transportation  of 
merchandise,  baggage,  mail,  and  express  matter,  as  well  as  passengers, 
may  be  an  additional  burden  on  a  country  highway .^  In  Indiana  it 
is  held  that  even  though  a  street  railway  transports  express  and  light 
freight,  this  is  not  an  additional  servitude  on  the  street  entitling  abut- 
ting property  owners  to  compensation.^ 


1  Pennsylvania  R.  R.  v.  Montgom- 
ery, etc.  Ry.,  167  Pa.  St.  62  (1895) ; 
Dempster  v.  United  Traction  Co., 
205  Pa.  St.  70  (1903).  No  injunc- 
tion will  be  granted  against  a  street 
railway  after  it  has  been  in  operation 
for  two  years.  Heilman  v.  Lebanon, 
etc.  Ry.,  180  Pa.  St.  627  (1897),  aflf'g 
175  Pa.  St.  188  (1896).  A  property 
owner  in  the  country  may  enjoin  the 
construction  of  a  street  railway  on 
the  street  in  front  of  his  premises 
where  he  owns  the  fee.  North  Penn- 
sylvania R.  R.  V.  Inland,  etc.  Co.,  205 
Pa.  St.  579  (1903).  In  Jaynes  v. 
Omaha  St.  Ry.,  53  Neb.  631  (1898), 
the  court  held  that  even  though  an 
electric  street  railway  might  not  be 
an  additional  burden  upon  the  street, 
yet  that  an  abutting  property  owner 
might  be  entitled  to  damages  for  the 
depreciation  in  the  value  of  his  prop- 
erty by  reason  of  such  street  railway 
and  its  poles.  In  Berkson  v.  Kansas, 
etc.  Ry.,  144  Mo.  211  (1898),  a  street 
railway  company  operated  by  cable 
was  held  liable  to  an  abutting  prop- 
erty owner,  although  the  road  was 
constructed  in  the  name  of  another 
company.  In  New  Jersey  the  court 
refused  to  grant  a  preliminary  injunc- 
tion against  the  construction  of  an 
electric  railway  on  a  country  high- 
way at  the  instance  of  a  property 
owner,  the  court  saying  that  the  deci- 
sion in  Pennsylvania  on  this  subject 
turns  upon  the  Pennsylvania  statutes. 
Borden  v.  Atlantic,  etc.  Ry.,  33  Atl. 
Rep.  276  (N.  J.  1895).  In  Wisconsin, 
where  an  electric  railway  on  a  coun- 
try road  proposes  to  cut  down  the 
highway    about    eight    feet,    thereby 


seriously  impairing  access  to  the  ad- 
joining property,  the  owner  of  such 
adjoining  property  is  entitled  to  dam- 
ages from  the  railway.  Zehren  v.  Mil- 
waukee, etc.  Co.,  99  Wis.  83  (1898), 
the  court  intimating  that  an  electric 
railway  is  an  additional  burden  upon 
a  country  highway  under  all  circum- 
stances. 

2  Chicago,  etc.  Ry.  v.  Milwaukee, 
etc.  Ry.,  95  Wis.  561  (1897).  A  tax- 
payer cannot  enjoin  a  common  coun- 
cil from  granting  a  street-railway 
franchise  unless  it  amounts  to  a 
squandering  of  the  city  which  will 
result  in  increased  taxation.  Neither 
can  an  abutting  property  o-mier  main- 
tain such  a  suit,  inasmuch  as  an  elec- 
tric street  railway  is  not  an  additional 
burden  on  the  street,  unless  access 
to  abutting  property  is  interfered 
with,  even  though  a  charter  author- 
ized the  carrying  of  freight  as  well 
as  passengers.  Linden,  etc.  Co.  v. 
Milwaukee,  etc.  Co.,  107  Wis.  493 
(1900).  It  is  legal  to  authorize  the 
organization  of  street  railway  com- 
panies for  the  transportation  of 
freight,  and  an  abutting  property 
owner  cannot  enjoin  the  operation  of 
such  a  street  railway,  but  damages 
may  be  recovered.  Aycock  v.  San 
Antonio,  etc.  Assoc,  26  Tex.  Civ.  App. 
341  (1901).  An  abutting  property 
owner  may  hold  liable  in  damages  a 
street  railway  that  is  carrying  freight, 
even  though  it  is  doing  so  legally 
under  its  charter,  but  such  property 
owner  cannot  obtain  an  injunction 
against  the  operation  nor  have  it  de- 
clared a  nuisance.  Rische  v.  Texas, 
etc.  Co.,  27  Tex.  Civ.  App.  33  (1901). 


»  Kinsey  v.  Union,  etc.  Co.,  169  Ind.  563  (1907). 
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As  stated  above,  however,  an  electric  railway  to  carry  passengers 
is  not  an  additional  use  of  the  street,  entitling  abutting  owners  to  dam- 
ages, and  the  owner  of  property  abutting  on  the  highway  cannot  en- 
join the  construction  of  the  road,  such  construction  having  been  au- 
thorized by  the  charter  of  the  company.  If  he  has  suffered  special 
damages,  his  remedy  is  at  law  for  such  damages.^  But  an  abutting 
property  owner  owning  the  fee  to  the  middle  of  the  street  may  enjoin 
the  erection  of  poles  for  the  trolley  system  under  an  ordinance  not  au- 
thorized by  statute."  An  abutting  property  owner  may  enjoin  a  street 
railway  from  operating  its  railway  where  it  has  not  obtained  consent 


As  to  the  power  of  a  street  railway 
to  carry  freight,  see  §  915,  infra. 

1  Loekhart  v.  Craig  St.  Ry.,  139  Pa. 
St.  419  (1891)  ;  Osborne  v.  Missouri 
Pac.  Ry.,  147  U.  S.  248  (1892) ;  Wil- 
liams V.  City  Electric  St.  Ry.,  41  Fed. 
Rep.  556  (1890) ;  Detroit  City  Ry.  v. 
Mills,  85  Mich.  634  (1891).  Even 
though  a  country  electric  railway  is 
laid  on  the  side  instead  of  in  the 
center  of  the  street  and  uses  a  T 
rail,  yet  the  abutting  property  owners 
cannot  enjoin  its  construction.  Nie- 
mann V.  Detroit  Suburban  St.  Ry., 
103  Mich.  256  (1894).  A  street  rail- 
way may  be  liable  to  any  abutting 
property  o^vTier  for  building  an  em- 
bankment for  its  road  in  front  of  his 
premises.  Westhoeffer  v.  Lebanon,  etc. 
St.  Ry.,  163  Pa.  St.  54  (1894).  Even 
though  a  street  railway  has  no  power 
to  lay  its  railway  on  a  particular 
street,  yet  an  abutting  property  owner 
cannot  enjoin  such  construction,  and 
even  if  he  suffers  special  damage  in 
the  way  of  access  to  his  property, 
etc.,  his  remedy  is  at  law.  Baker 
V.  Selma,  etc.  Ry.,  135  Ala.  552 
(1903).  A  telephone  company  has 
no  right  to  cut  and  carry  awaj'  the 
wires  of  an  electric-light  company, 
even  though  the  latter  had  no  power 
to  string  its  wires  and  carry  on  busi- 
ness. Electric  Power  Co.  v.  Metro- 
politan, etc.  Co.,  75  Hun,  68  (1894) ; 
aff'd,  148  N.  Y.  746.  An  injunction 
will  not  lie  against  a  trolley  road  on 
the  ground  that  it  prevents  drays 
from  being  backed  up  against  the 
curb,  and  on  the  further  ground  that 
it  is  dangerous.  Louisville,  etc.  Co. 
V.  Central  Pass.  Ry.,  95  Ky.  50  (1893). 
Although  three  tracks  are  built  on  a 


forty-foot  street,  lea\nng  only  six  feet 
between  the  track  and  the  curb,  yet 
the  abutting  property  owTier  cannot 
collect  damages.  Limburger  v.  San 
Antonio,  etc.  Ry.,  30  S.  W.  Rep.  533 
(Tex.  1895).  A  property  owner  may 
compel  a  telephone  company  to  so 
place  its  poles  as  not  to  come  directly 
in  front  of  the  doors  or  windows  of 
a  building.  Russ  v.  Pennsylvania 
Teleph.  Co.,  3  Pa.  Dist.  654  (1894). 
Abutting  property  owners  cannot  en- 
join an  electric  railway  on  the  ground 
of  injury  to  business.  Hain  v.  Leba- 
non, etc.  Ry.,  1  Pa.  Dist.  452  (1892). 
A  propertj'  owner  injured  by  a  street 
railway  being  constructed  seven  feet 
above  the  grade  of  the  street  may 
recover  damages  therefor.  Farrar  v. 
Midland,  etc.  Ry.,  101  Mo.  App.  140 
(1903). 

2  State  V.  Trenton,  54  N.  J.  L.  92 
(1892).  An  abutting  property  owner 
cannot  maintain  mandamus  to  com- 
pel the  removal  of  a  cross-over  switch 
on  a  street  railway,  even  though  it 
is  not  built  where  the  city  prescribed 
it  should  be  built.  His  remedy,  if 
any,  is  in  equity.  State  v.  Hartford 
Ry.,  76  Conn.  174  (1903).  A  private 
relator  cannot  by  a  bill  in  equity  en- 
join a  street  railway  from  construct- 
ing its  line  on  the  theory  that  the 
franchise  was  invalid.  Thirteenth, 
etc.  Co.  V.  Broad,  etc.  Co.,  219  Pa. 
St.  10  (1907).  A  condition  in  a 
municipal  grant  that  the  grant  is 
to  cease  if  the  road  is  not  constructed 
within  one  year,  is  self-executing  and 
an  abutting  property  owner  may  en- 
join construction.  Manton  v.  South, 
etc.  Co.,  121  N.  Y.  App.  Div.  410 
(1907). 
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either  from  him  or  from  the  municipality,  even  though  he  does  not 
own  the  fee  of  the  street.^  An  abutting  property  owner  may  enjoin 
the  construction  of  a  street  railway  on  the  sidewalk.-  But  a  street 
railway  company  is  not  liable  to  an  abutting  property  owner  merely 
on  account  of  its  erecting  a  pole  close  to  the  entrance  to  his  premises.^ 
A  city  cannot  grant  to  a  steam  railroad  the  right  to  lay  tracks  in  an 
alley  if  thereby  the  use  of  the  alley  by  the  public  is  prevented.  An  in- 
junction will  be  granted."*  The  measure  of  compensation  to  be  paid  to 
a  railroad  for  a  railroad  right  of  way,  taken  by  a  city  for  a  street,  is 
the  decrease  in  value  for  railroad  use,  caused  by  its  use  as  a  street.^ 
An  abutting  property  owner  may  maintain  ejectment  against  a  tele- 
graph company  that  erects  poles  on  the  street  in  front  of  his  property 
without  his  consent.^  An  abutting  property  owner  may  enjoin  the 
construction  of  a  street  railway  which  has  not  been  duly  authorized.^ 
A  street  railroad  may  pay  for  the  consent  of  an  abutting  property  owner 
to  the  construction  of  the  road.^    A  street  railroad  may  enjoin  another 


1  Henning  v.  Hudson  Vallej'  R.  R., 
90  N.  Y.  App.  Div.  492  (1904). 

2  Schulenburg,  etc.  Co.  v.  St.  Louis, 
etc.  R.  R.,  129  Mo.  455  (1895). 

'  Goldberg,  etc.  Limited  v.  Mayor, 
etc.  of  Liverpool,  82  L.  T.  Rep.  362 
(1900).  An  abutting  property  owner 
will  not  be  granted  an  injunction 
against  the  construction  of  a  street 
railway,  even  though  the  double 
tracks  of  the  street  railway  will  not 
leave  room  for  vehicles  between  the 
tracks  and  the  curb,  it  being  shown 
that  notwithstanding  this  the  value 
of  the  abutting  property  will  be  in- 
creased. Poole  V.  Falls  Road,  etc.  Ry., 
88  Md.  533  (1898).  Where  a  property 
owner  has  obtained  an  injunction 
against  a  trolley  company  construct- 
ing poles  and  wires  on  his  land  with- 
out condemnation  proceedings,  it  is 
contempt  of  court  to  string  wires 
over  the  land  from  poles  located  out- 
side of  the  land.  Alcorn  v.  Newark, 
etc.  Co.,  48  Atl.  Rep.  235  (N.  J.  1901). 

'•  Sherlock  v.  Kansas  City,  etc.  Ry., 
142  Mo.  172  (1897).  Where  a  steam 
railroad  constructs  tracks  on  the 
street  with  the  consent  of  the  city, 
but  not  of  the  property  owners,  a 
property  owner  cannot  have  a  pre- 
liminary injunction  where  the  answer 
alleges  that  his  loss  is  small,  but  he 
is  entitled  to  a  trial  as  to  v/hether 
such  loss  is  small.     Mobile  &  M.  Ry. 
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I'.    Alabama    M.    Rv.,    116    Ala.    51 
(1897). 

5  Chicago,  B.  &  Q.  R.  R.  v.  Chicago, 
166  U.  S.  226  (1897),  aff'g  149  111. 
457 ;  Chicago,  etc.  R.  R.  v.  Pontiac, 
169  111.  155  (1897);  Illinois  Cent. 
R.  R.  V.  Chicago,  169  111.  329  (1897). 
See  also  §  934,  infra.  The  question  of 
whether  the  purchaser  of  land  can 
sue  for  damages  that  accrued  prior 
to  his  purchase  is  considered  else- 
where.    See  §  933,  infra. 

6  Postal  Tel.  C.  Co.  v.  Eaton,  170 
111.  513  (1897).     See  also  §  933,  infra. 

''  McMichael  v.  Inter-County  St. 
Ry.,  31  Atl.  Rep.  477  (Pa.  1895); 
Canastota,  etc.  Co.  v.  Newington,  etc. 
Co.,  69  Conn.  140  (1897).  "The  con- 
struction of  a  railway  on  a  public 
street  in  a  city,  if  unauthorized  by 
law,  is  a  nuisance,  and,  though  a  pri- 
vate one,  it  may  be  restrained  by  in- 
junction at  the  suit  of  a  private  per- 
son who  may  suffer  a  special  injury 
thereby."  Watkin  v.  West  Philadel- 
phia Pass  Ry.,  1  Pa.  Dist.  463  (1892). 

^  Hamilton,  etc.  Co.  v.  Parish,  67 
Ohio  St.  181  (1902).  An  option 
given  by  a  street  railway  company 
to  a  property  owner  on  bonds  and 
stock  in  order  to  induce  him  to  con- 
sent to  the  construction  of  a  street 
railway  is  illegal.  Montclair,  etc.  v. 
North  Jersev,  etc.  Ry.,  70  N.  J.  L. 
229  (1904).  ' 
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Street  railroad  from  laying  its  tracks  on  a  street  already  occupied  by 
the  former,  where  the  result  would  be  great  danger  in  the  use  of  the 
street  by  vehicles  and  street  cars.^  A  company  entitled  to  build  a 
street  railway  on  a  street  may  enjoin  the  municipality  and  another 
street  railway  from  building  thereon,  where  the  street  is  too  narrow 
for  both.  The  trustee  of  the  mortgage  may  obtain  the  injunction.^ 
A  steam  railroad  cannot  enjoin  the  construction  of  a  street  railway,  even 
though  the  latter  parallels  the  former,  there  being  no  interference  with 
the  property  rights  of  the  former.^  A  bill  in  equity  by  the  attorney- 
general  to  enjoin  the  construction  of  a  street  railway  on  the  ground  that 
the  municipal  authorities  have  not  regularly  consented  thereto,  as  re- 
quired by  law,  will  not  be  sustained  where  the  question  is  being  liti- 
gated at  the  instance  of  abutting  property  owners  in  another  proceed- 
ing, and  the  questions  involved  are  questions  of  law  and  not  of  equity.'* 
The  municipality  may  sometimes  sustain  an  injunction  in  such  a  case.^ 
As  to  the  right  of  an  individual  or  of  an  abutting  property  owner 
to  complain,  the  general  rule  undoubtedly  is  that  he  has  a  standing 
in  court  only  when  special  damage  to  him  is  shown. ^     Where  a  street 


1  Highland,  etc.  R.  R.  v.  Birming- 
liam  Electric  Co.,  113  Ala.  239  (1897). 

2  Africa  i;.  Knoxville,  70  Fed.  Rep. 
729  (1895);     s.  c,  77  Fed.  Rep.  501. 

'  New  England  R.  R.  v.  Central  Ry., 
69  Conn.  47  (1897). 

*  Stockton  V.  North  Jersey  St.  Ry., 
54  N.  J.  Eq.  263  (1896).  The  attor- 
ney-general or  municipal  authorities 
may  enjoin  a  street  railway  from  con- 
structing its  road  before  its  rights  are 
complete.  Stockton  v.  Atlantic  High- 
lands, etc.  Rv.,  53  N.  J.  Eq.  418 
(1895). 

'  Where,  on  a  street  twenty-one 
feet  in  width  including  the  sidewalk 
on  one  side,  a  street  railway  is  about 
to  be  constructed  obliquely,  so  as 
practically  to  take  up  the  whole 
street,  the  municipality  may  enjoin 
the  construction.  No  case  upholds 
"the  occupancy  of  a  street  by  a  rail- 
road company  to  the  exclusion  of  the 
public,  or  so  that  the  safety  of  travel- 
ers will  be  endangered,  by  requiring 
them  to  pass  on  or  along  the  railroad 
track  for  a  distance  of  two  hundred 
or  three  hundred  feet."  Stroudsburg 
V.  Wilkes-Barre,  etc.  R.  R.,  2  Pa.  Dist. 
507  (1892). 

*  As  to  when  an  individual  may 
maintain  a  suit  to  abate  an  obstruc- 


tion of  the  public  highway  and  re- 
cover special  damages,  and  as  to  when 
only  a  suit  in  behalf  of  the  public 
may  be  sustained,  see  Wakeman  v. 
Wilbur,  147  N.  Y.  657  (1895).  "It 
is  well  settled  that,  where  the  ob- 
struction to  a  street  does  not  result 
in  any  special  damage  to  the  individ- 
ual, he  has  no  right  to  complain,  but 
the  proceeding  for  the  removal  of  the 
obstruction  must  be  by  or  on  behalf 
of  the  pubUc.  In  such  ease  the  pub- 
lic alone  can  complain.  The  indi- 
vidual can  only  file  a  bill  for  injunc- 
tion against  the  obstruction  of  a  pub- 
lic highway  when  it  is  shown  that 
he  will  suffer  special  damage,  differ- 
ent in  degree  and  kind  from  that 
suffered  bj'  the  pubUc  at  large."  Chi- 
cago, etc.  Ry.  V.  Chicago,  etc.  R.  R., 
181  111.  605  (1899).  An  abutting 
property  owner  cannot  attack  the 
right  of  a  street  railway  to  construct 
its  lines  on  a  certain  street,  where 
the  municipality  has  granted  the 
right  to  such  street  railway  to  con- 
struct its  road  on  that  street.  Ran- 
dolph V.  Board,  etc.,  63  N.  J.  L.  155 
(1898).  An  abutting  propertj'  owner 
cannot  stop  the  construction  of  a 
street  railway  on  the  ground  that  the 
company  is  exceeding  its  powers,  un- 
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railway  is  being  illegally  constructed,  or  where  sidings  and  turnouts 
are  illegally  constructed,  the  police  may  interfere,  or  the  municipal 
authorities  may  cause  the  same  to  be  abated ;  but  where  the  road  has 
been  constructed,  and  there  is  doubt  as  to  the  legahty  as  to  some  of  the 
details  of  the  construction,  the  city  cannot  revoke  the  right  without 
notice  to  the  company.^ 

One  street-railway  company  cannot  raise  the  question  as  to  the 
right  of  another  street-railway  company  to  use  a  certain  street,  unless 
the  rights  of  the  former  are  infringed.  Only  the  state  or  the  munici- 
pality can  raise  this  question.-  A  street  railway  operating  its  rail- 
less  the  injury  to  his  property  is  so  pality  from  authorizing  another  street 
great  as  to  destroy  its  value.  His  railway  to  build  on  such  street, 
remedy  is  at  law.  Watson  v.  Fair-  Birmingham  T.  Co.  v.  Birmingham 
mont,  etc.  Ry.,  49  W.  Va.  528  (1901).  Ry.,  etc.  Co.,  119  Ala.  137  (1898). 
A  general  allegation  that  a  street  An  abutting  property  owner  may 
railway  company  obtained  its  rights  enjoin  a  private  railroad  constructed 
by  bribing  the  municipal  authorities  across  the  street  by  a  brewing  concern 
is  not  siifficient  to  obtain  an  injunc-  to  transport  supplies  and  products 
tion  by  an  abutting  property  owner,  of  the  brewery  to  the  regular  rail- 
Nagel  V.  Lindell  Ry.,  167  Mo.  89  road,  even  though  an  ordinance  author- 
(1902).  CJ.  note  2,  p.  3724.  Only  ized  such  private  railroad.  Gustafson 
the  state  can  raise  the  objection  to  v.  Hamm,  56  Minn.  334  (1894). 
a  street-railway  franchise  that  the  Private  individuals  cannot  complain 
statutory  notice  of  the  appUcation  that  a  street  railroad  has  abandoned 
therefor  was  not  pubUshed  and  that  part  of  its  line.  Kjnealy  v.  St.  Louis, 
it  was  not  referred  to  a  committee,  etc.  R.  R.,  69  Mo.  658  (1879). 
as  required  by  the  city  charter,  and  ^  State  v.  Cape  May,  58  N.  J.  L.  565 
that  it  was  obtained  by  bribery.  Lin-  (1896) ;  also  §  913,  supra.  See  also 
den,  etc.  Co.  v.  Milwaukee,  etc.  Co.,  §§  905,  933,  as  to  who  may  complain. 
107  Wis.  493  (1900).  An  abutting  An  electric-light  companj^  may  en- 
property  owner  may  enjoin  the  ille-  join  a  borough  from  cutting  down 
gal  construction  of  a  street  railway  its  line,  inasmuch  as  the  threatened 
where  he  shows  that  his  legal  rem-  injury  is  continuous  and  threatens  to 
edy  is  inadequate.  General,  etc.  Ry.  be  repeated  and  is  without  adequate 
V.  Chicago,  etc.  Ry.,  98  Fed.  Rep.  907  remedy  at  law,  especially  where,  under 
(1900).  An  individual  cannot  ques-  the  statute,  it  is  unnecessary  to 
tion  the  right  of  a  water-works  com-  obtain  the  consent  of  the  borough  be- 
pany  to  lay  its  pipes  in  the  public  fore  constructing  the  Une.  Point 
highways.  State  v.  Egg  Harbor  City,  Pleasant,  etc.  Co.  v.  Borough  of  Bay 
55  N.  J.  L.  245  (1893).  Where  it  is  Head,  62  N.  J.  Eq.  296  (1901). 
a  condition  in  a  grant  of  a  right  of  ^  Philadelphia,  etc.  Ry.'s  Appeal, 
way  that  it  shall  be  used,  and  that  102  Pa.  St.  125  (1883).  Although  the 
depots,  etc.,  shall  be  erected,  the  charter  pro\ndes  that  the  route  must 
grantor  may  maintain  a  bill  in  equity  form  a  circuit,  yet  another  company 
to  terminate  the  grant  on  the  ground  cannot  raise  the  point  that  there  is 
that  it  was  not  so  used.  Lyman  v.  no  circuit,  but  only  one  straight  line. 
Suburban  R.  R.,  190  111.  320  (1901).  Junction  Pass.  Ry.  v.  Williamsport 
A  street-railway  company  which  Pass.  Ry.,  154  Pa.  St.  116  (1893).  In 
owns  a  tract  of  land  and  opens  a  an  injunction  suit  by  a  street  railway 
street  through  it  and  constructs  its  against  construction  on  a  street  by 
railway  on  such  street  and  deeds  another  the  latter  cannot  claim  aban- 
to  the  municipality  the  use  of  the  street  donment  by  the  former.  A  direct 
as  a  street,  cannot  enjoin  the  munici-    proceeding     is     necessary.     Africa     v. 
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way  under  a  franchise  right  may  enjoin  another  company  from  tearing 
up  its  tracks,  and  need  not  prove  its  franchise  right;  possession  is 
enough.^ 

A  street  railway  has  no  right  to  build  its  track  on  a  road  owned 
by  a  plank-road  company .^  The  legislature  may,  however,  author- 
ize a  street-railway  company  to  condemn  a  right  of  way  over  a  turnpike.^ 
The  compensation  to  be  paid  by  a  street  railway  to  a  turnpike  company 
for  its  tracks  on  the  turnpike  is  the  additional  expense  in  repairs  and 
also  depreciation  in  value  of  the  turnpike,  not  including,  however,  loss 
of  income  by  reason  of  the  street-railway  traffic.^  A  street  railway 
having  condemned  a  right  to  run  on  a  turnpike  cannot  make  any  change 
in  the  grade,  except  as  is  necessary,  and  is  not  bound  to  lay  dowTi  a 
flat  rail.^  The  building  of  an  electric  railway  on  a  turnpike  under  au- 
thority of  a  statute  does  not  entitle  abutting  property  o\\Tiers  to  dam- 
ages, the  fee  to  the  highway  being  in  the  turnpike  company,^  The 
owner  of  property  abutting  on  a  country  turnpike  cannot  collect  dam- 
ages against  a  street  railway  for  the  construction  of  such  railway  on 
the  turnpike  unless  speciar damage  is  showTi.^  A  municipality  cannot 
enjoin  a  turnpike  company  from  allowing  an  electric  railway  on  the 
turnpike  near  the  center  of  the  road.^  The  question  of  whether  the  con- 
sent of  the  municipal  authorities  is  necessary  to  the  construction  of  a 
street  railway  on  a  turnpike  or  plank  road  turns  upon  the  wording  of 
the  statutes  of  the  state. ^ 

Knoxville,  70  Fed.  Rep.   729   (1895) ;  «  Green  i-.   City,   etc.   Ry.,  78  Md. 

s.  c,    77    Fed.    Rep.    501.     See  also  294  (1894). 

notes  1  and  2,  p.  3735.  '  Ashland  &  C.  St.  Ry.  v.  Faulkner, 

1  Santa  Rosa,  etc.  R.  R.  v.  Central  45  S.  W.  Rep.  235  (Ky.  1898).  In 
St.  Ry.,  38  Pac.  Rep.  986  (Cal.  1895).  condemnation     proceedings      by      an 

2  Detroit,  etc.  Co.  v.  Detroit  Sub-  electric  street  railway  against  prop- 
urban  Ry.,  103  Mich.  585  (1895).  A  erty  owners  abutting  on  a  highway 
turnpike  company  may  enjoin  a  street  on  which  there  is  a  turnpike  and  on 
railway  from  carrjang  heavy  freight  which  highway  the  electric  road  is  to 
on  the  tracks  constructed  on  the  turn-  be  constructed,  the  amount  of  dam- 
pike,  the  agreement  between  the  com-  ages  is  not  affected  by  the  fact  that 
panics  having  expressly  provided  the  turnpike  company  may  have  for- 
against  such  freight.  President,  etc.  feited  its  right  on  the  highway. 
V.  United,  etc.  Co.,  93  Md.  138  (1901).  Trotier  v.  St.  Louis,  etc.  Ry.,  180  111. 
A  street- railroad  company  in  using  471  (1899).  Whei-e  a  considerable 
a  plank  road  may  agree  to  pay  any  part  of  a  street  railway  on  a  turn- 
faUing  oflf  in  the  receipts  of  the  latter,  pike  has  been  completed  the  abutting 
Little,  etc.  Co.  v.  Federal,  etc.  Ry.,  property  owners  will  not  be  granted 
194  Pa.  St.  144  (1899).  an     injunction     against     it.     Hinner- 

3  Baltimore,  etc.  Turnpike  v.  Balti-  shitz  v.  United  Traction  Co.,  199  Pa. 
more,  etc.  R.  R.,  81  Md.  247  (1895).  St.  3  (1901). 

*  Allentown,    etc.    Turnpike   v.    Le-  «  Erin  Township  v.  Detroit,  etc.  Co., 

high,  etc.  Co.,  174  Pa.  St.  273  (1896).     115  Mich.  465  (1898). 

6  Berks,  etc.  Turnpike  v.  Lebanon,  '"A   street  railroad   may   be  eon- 

etc.  Ry.,  3  Pa.  Dist.  55  (1893).  structed  on  a  turnpike  Tvith  the  eon- 
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An  electric  street  railway  may  not  be  liable  to  a  telephone  company, 
although  the  electric  current  of  the  former  interferes  with  the  electric 
current  of  the  latter,^  but  may  be  enjoined  from  unreasonably  inter- 
fering with  the  poles  and  wires  of  the  latter.-  Where  electrolysis  is 
destroj-ing  the  water  pipes  of  a  city,  the  city  may  enjoin  an  electric 
street  railway  company  from  allowing  the  escape  of  its  electric  current 
causing  such  electrolysis.^ 

Sometimes  the  statutes  prescribe  that  the  consent  of  a  certain  pro- 
portion of  the  adjacent  property  owners  must  be  obtained  before  a 
street  railroad  can  be  built.^     Consents  of  abutting  property  owners 


sent  of  the  owners  of  the  latter,  and 
the  consent  of  the  trustees  of  the 
road  district  need  not  be  obtained, 
they  not  'having  charge'  of  such  turn- 
pike. Cincinnati,  etc.  St.  Ry.  v.  Vil- 
lage Com'rs,  14  Ohio  St.  523  (1863).'" 
Even  though  a  turnpike  company  con- 
sents, a  street  railway  cannot  be  con- 
structed on  it  unless  the  municipal 
officers  consent,  as  required  by  statute. 
Steelton  r.  East  Harrisburg  Pass.  Ry., 
1  Pa.  Dist.  667  (1892). 

1  Hudson  River  Tel.  Co.  v.  Water- 
vliet,  etc.  Ry.,  135  X.  Y.  393  (1892) ; 
Cincinnati,  etc.  Ry.  v.  Telegraph 
Assoc,  48  Ohio  St.  390  (1891) ;  Cum- 
berland Tel.  Co.  V.  United  Elec.  Ry., 
42  Fed.  Rep.  273  (1890).  In  Ten- 
nessee an  electric  street  railway  has 
been  held  liable  in  damages  to  a  tele- 
phone company  whose  current  it  dis- 
turbs. Cumberland  Tel.,  etc.  Co.  v. 
United  Elec.  Ry.,  93  Tenn.  492  (1894). 
A  railroad  company  whose  telegraph 
wires  are  interfered  with  by  induction 
from  a  trolley  railway's  electric  current 
cannot  enjoin  the  latter  from  using  the 
single-phase  system  where  the  railroad 
might  at  a  small  expense  remedy  the 
trouble  and  the  trolley  road  may  be 
using  the  most  approved  construction 
and  apparatus  known  to  science. 
Lake  Shore,  etc.  Rv.  v.  Chicago,  etc. 
Ry.,  95  N.  E.  Rep'.  596  (Ind.  1911). 

2  See  §  937,  infra. 

3  Dayton  v.  City  Ry.,  9  Am.  Elec. 
Cas.  267  (Ohio,  1904).  A  water- works 
company  may  enjoin  a  street-railway 
company  from  using  an  electric  current 
which  destroys  the  water  pipes  of  the 
former  by  electrolysis,  it  appearing 
that  the  street-railway  company  used 
the  single-trolley  system  with  the  rails 


as  return  conductors,  the  court  holding 
that  while  it  would' not  prescribe  any 
particular  system  of  return  to  be 
adopted  by  the  street-railway  company, 
yet  that  it  would  restrain  the  continu- 
ance of  the  injury,  leaving  the  company 
free  to  adopt  its  own  remedy.  Peoria 
Waterworks  Co.  v.  Peoria  Ry.  Co., 
181  Fed.  Rep.  990  (1910).  As  to 
electrolysis,  see  32  Am.  L.  Rev.  280 
(1898).  Where  an  electric  street  rail- 
way is  constructed  in  such  a  man- 
ner as  to  cause  electrolysis  of  gas 
pipes,  the  gas  company  may  enjoin 
the  street  railway  from  operating  its 
line  until  the  street  railway  has 
adopted  a  bonding  system  and  other 
appliances  in  accordance  ^^^th  the 
best  street  railway  mode  of  construc- 
tion, and  it  is  immaterial  that  the 
appliances  already  in  use  by  the 
street  railway  were  the  best  appli- 
ances at  the  time  they  were  installed. 
Spokane  Falls  Gas  L.  Co.  r.  St.  Paul 
Ry.  (MSS.  Wash.  1899). 

*  Consents  under  the  Illinois  stat- 
ute may  be  by  agents  of  the  land- 
owners, and  their  authority  to  sign 
need  not  be  in  ^^Titing.  Tibbets  v. 
West.  etc.  Ry.,  153  111.  147  (1894). 
An  abutting  o^s-ner  may  restrain  by 
injunction  the  use  of  a  street  by  an 
electric-railway  company  under  an 
ordinance  which  was  invalid  because 
passed  without  the  consent  of  the 
abutting  owners.  Where  a  part  of 
the  route  is  on  a  supposed  street 
which  has  never  been  properly  laid 
out  and  dedicated,  the  consents  for 
the  remainder  of  the  route  are  in- 
effective. Beeson  v.  Chicago,  75  Fed. 
Rep.  880  (1896).  A  street  railway 
in  order  to  obtain  a  right  of  way  may 


3738 


CH.  LIV. 


STREET   RAILWAYS. 


[§  914. 


to  the  construction  of  a  street  railway,  under  the  New  York  statute, 
may  be  made  to  promoters  of  the  company  before  incorporation  and 
assigned  by  them  to  the  corporation,  such  consents  being  to  the  pro- 
moters and  their  assigns.^     A  purchaser  of  land  upon  a  street  on  which 


guarantee  that  lots  abutting  on  the 
street  will  be  worth  a  certain  sum 
within  a  certain  time.  Vanderveer 
V.  Asbury  Park,  etc.  Ry.,  82  Fed.  Rep. 
355  (1897).  As  to  many  doubtful 
consents  by  the  property  owners 
through  agents,  etc.,  see  Simmons  v. 
Toledo,  8  Ohio  Cir.  Ct.  Rep.  539 
(1894).  In  Philadelphia  v.  McManes, 
175  Pa.  St.  28  (1896),  where  park 
commissioners  gave  to  an  individual 
the  right  to  construct  a  trolley  road 
in  the  park,  and  afterwards  allowed 
him  to  transfer  this  road  to  a  foreign 
corporation,  the  court  held  that  such 
a  road  was  different  from  the  usual 
street  railway  and  did  not  come  un- 
der the  statutes  requiring  consents. 
Where  the  property  o\vners'  consent 
must  be  obtained,  and  the  road  is 
partly  within  and  partly  \\nthout  a 
municipality,  the  consents  to  the  part 
within  the  municipality  are  consid- 
ered entirely  distinct  from  the  con- 
sents outside  of  the  municipality. 
State  V.  Mayor,  etc.,  61  N.  J.  L.  443 
(1898).  An  agreement  of  a  street- 
railway  company  to  deliver  to  an 
abutting  property  owmer  certain  of 
its  bonds  in  consideration  of  the  prop- 
erty owner  consenting  to  the  construc- 
tion of  the  road  in  the  street  is  legal 
and  may  be  enforced.  Montclair,  etc. 
Academy  v.  North  Jersey,  etc.  Ry., 
65  N.  J.  L.  328  (1900).  The  agree- 
ment of  a  landowner  to  give  a  deed  of 
the  right  of  way  to  a  street  railway  as 
soon  as  it  is  in  operation  may  be  en- 
forced by  the  latter.  Spires  v.  Urbahn, 
124  Cal.  110  (1899).  A  property 
owner's  consent  to  the  construction  of 
a  street  railway  under  the  New  York 
law  is  not  revocable  by  him.  Adee  v. 
Nassau,  etc.  R.  R.,  65  N.  Y.  App.  Div. 
529  (1901);  aff'd,  173  N.  Y.  580. 
Where  the  statute  requires  the  assent 
of  the  adjoining  property  owners,  the 
assent  to  a  single  track  is  not  an  assent 
to  a  double  track,  and  the  construction 
of  a  double  track  may  be  enjoined 
by     a     property     owner.     Roberts    v. 


Easton,  19  Ohio  St.  78  (1869).  Where 
the  consent  of  a  proportion  of  the 
adjoining  property  owners  is  re- 
quired, the  citj"^  may  consent  for  a 
park.  The  city's  consent  once  given 
cannot  be  withdrawn,  the  road  hav- 
ing been  constructed.  Paterson,  etc. 
R.  R.  I'.  Paterson,  24  N.  J.  Eq.  158 
(1873).  As  to  the  old  statute  in 
Ohio  requiring  the  consent  of  adjoin- 
ing property  owners,  see  State  v.  Bell, 
34  Ohio  St."  194  (1877).  "Where  the 
grant  of  the  right  of  way  on  said 
streets  was  accepted  by  the  said  com- 
pany, and  more  than  three  miles  of 
road  actually'  constructed,  the  right 
of  way  on  all  of  said  streets  became 
a  \-ested  right,  which  could  not  be 
impaired  or  taken  away  by  legislative 
enactment."  After  part  of  the  road 
is  constructed  the  legislature  cannot 
provide  that  the  consent  of  adjoining 
property  owners  must  be  obtained  be- 
fore the  rest  can  be  constructed. 
Hovelman  v.  Kansas  City  R.  R.,  79 
Mo.  632  (1883).  Although  the  stat- 
utes require  the  assent  of  a  certain 
proportion  of  adjoining  property  own- 
ers to  the  granting  of  street-railway 
rights,  yet  this  is  not  necessary  to 
the  renewal  of  those  rights  by  the 
city  or  the  enlargement  of  those 
rights  so  as  to  allow  the  use  of  elec- 
tricitv.  Pelton  v.  East  Cleveland 
R.  R.,  22  Weekly  Law  Bull.  67  (Cleve- 
land, 1889).  In  New  York,  as  long 
ago  as  1854,  the  legislature  prescribed 
that  no  street  railroad  should  be 
built  except  upon  the  consent  of  a 
majority  in  interest  of  the  abutting 
property  owners.  Laws  1854,  ch.  140. 
This  provision  was  embodied  in  the 
constitution  of  the  state  in  1874,  ex- 
cept that  three  commissioners  ap- 
pointed by  the  court  might  give  a 
consent  in  place  of  the  consent  of  the 
abutting  property  owTiers.  See  also 
p.  3716,  n.  4. 

1  Geneva,  etc.  Rv.  v-  New  York  Cen- 
tral, etc.  R.  R.,  163  N.  Y.  228  (1900). 
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a  street  railway  is  in  operation,  consent  to  the  construction  of  which 
has  been  given  by  his  grantor,  cannot  object  to  such  street  railway,  but 
this  does  not  cover  a  consent  to  additional  tracks  not  yet  constructed.^ 
Even  though  the  constitution  of  the  state  requires  the  consent  of  a  cer- 
tain proportion  of  abutting  property  owners  before  a  street  railway  can 
be  constructed,  yet,  after  the  road  is  constructed,  it  may  under  stat- 
utory authority  authorize  another  railroad  to  operate  over  its  tracks.^ 
§  915.  Powers  which  a  street  railroad  possesses  —  General  stat- 
utes apply  to  street  railroads  —  Extent  and  construction  of  the 
grant  —  Condemning  land  —  Double  tracks,  switches,  etc. — Use  of 
electricity,  cable,  etc.  —  Crossing  a  steam  railroad  —  Crossing  bridges. 
—  Where  there  is  no  statute  in  a  state  relative  to  the  powers  of  street 
railroads,  the  courts  hold  that  they  have  generally  the  same  powers 
that  are  given  by  statute  to  steam  railroads.^ 


1  Varwig  v.  Cleveland,  etc.  R.  R., 
54  Ohio  St.  455  (1896).  One  purchas- 
ing land  adjoining  a  railroad  takes 
it  cum  onere  and  cannot  claim  dam- 
ages for  the  taking.  Hentz  v.  Long 
Island  R.  R.,  13  Barb.  646  (1852); 
Northern  Pac.  R.  R.  v.  Murray,  87 
Fed.  Rep.  648  (1898).  Cf.  Porter  v. 
Metropolitan  El.  R.  R.,  120  N.  Y.  284 
(1890),  and  §  933,  infra.  Where  the 
public  have  the  right  to  cross  cer- 
tain land,  in  connection  only  with 
the  use  of  a  bridge,  a  street  railway 
cannot  be  built  on  such  land  without 
paying  compensation  to  the  owner, 
and  an  injunction  lies.  New  York, 
etc.  R.  R.  V.  Fair  Haven,  etc.  R.  R., 
70  Conn.  610  (1898). 

2  Ingersoll  v.  Nassau,  etc.  R.  R.,  157 
N.  Y.  453  (1899).  Cf.  Colonial  City 
Traction  Co.  v.  Kingston  City  R.  R., 
153  N.  Y.  540  (1897). 

^  A  general  act  authorizing  the 
construction  of  street  railways  on 
"streets"  authorizes  construction  on 
country  highways.  Pennsylvania 
R.  R.  V.  Greensburg,  etc.  Ry.,  176  Pa. 
St.  559  (1896).  In  Louisville  Trust 
Co.  V.  Cincinnati,  76  Fed.  Rep.  296, 
312  (1896),  the  court  said:  "It  is 
hard  to  draw  any  hard  and  fast  line 
between  what  is  called  an  'ordinary 
commercial  railroad'  and  a  'street 
railroad'  proper.  If  any  such  line 
is  to  be  drawn,  neither  the  motive 
power  nor  the  rate  of  tolls  will  an- 
swer.    The    only    one    which    seems 


reasonable  is  found  in  the  difference 
between  the  business  each  is  intended 
to  do."  A  statute  imposing  a  liabil- 
ity on  stockholders,  except  in  "rail- 
road corporations,"  imposes  a  liability 
on  stockholders  in  street-railroad  cor- 
porations. Ferguson  v.  Sherman,  116 
Cal.  169  (1897).  A  street  railway  is 
not  a  "railroad  company"  within  the 
meaning  of  the  Minnesota  tax  stat- 
ute. State  V.  Duluth  St.  Ry.,  76  Minn. 
96  (1899).  A  street  railway  is  not 
a  railroad  within  the  meaning  of  the 
California  constitution  relative  to  the 
taxation  of  railroads.  San  Francisco, 
etc.  Ry.  V.  Scott,  142  Cal.  222  (1904). 
The  word  "railroad"  includes  street 
railways  in  taxation  statutes.  Bloxham. 
V.  Consumers',  etc.  R.  R.,  36  Fla.  519 
(1895).  A  statute  making  judgments 
a  lien  ahead  of  railroad  mortgages 
does  not  apply  to  street  railways. 
Manhattan  Trust  Co.  v.  Sioux  City 
Cable  Ry.,  68  Fed.  Rep.  82  (1895). 
A  constitutional  provision  against 
railroads  issuing  watered  stock  does 
not  apply  to  a  street  railway.  State 
V.  Lincoln  Traction  Co.,  90  Neb. 
535  (1912),  holding  also  that  a  con- 
stitutional prohibition  against  parallel 
or  competing  railroads  consolidat- 
ing does  not  apply  to  street  rail- 
ways. Venner  v.  Chicago  City  Ry.,  101 
N.'e.  Rep.  949(111.  1913).  A  street 
railway  is  not  a  railroad  within  the 
meaning  of  a  judgment  lien  law  en- 
acted  before    there    were    any    street 
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An  electric  street  railway  has  no  inherent  right  to  distribute  power 
for  private  consumption,  and  hence  cannot  enjoin  the  city  from  cutting 
wires  used  exclusively  for  that  purpose.^  But  where  for  twenty  years 
a  street-railway  company  has  furnished  heat,  light,  and  power,  the  city 
cannot  destroy  its  electric  plant  on  the  ground  that  it  had  no  authority 
to  furnish  heat,  light,  and  power.-  The  lessee  from  the  city  of  Xew  York 
of  the  underground  electric  railways  of  New  York  may  use  the  same  to 
transmit  and  sell  to  other  electric  railways  surplus  electric  current  manu- 
factured by  such  lessee.^  Where  the  statutes  authorize  street  railways 
to  convey  "  persons  and  property,"  a  street  railway  may  operate  cars 


railways  in  the  state.  Fidelity  L.  &  T. 
Co.  V.  Douglas,  104  Iowa,  532  (1898). 
A  street-railroad  company  cannot 
build  an  elevated  road  unless  the 
statute  expressly  so  provides.  Com- 
monwealth V.  Northeastern  El.  Ry., 
161  Pa.  St.  409  (1894).  A  general  act 
applicable  to  railroads  is  applicable 
to  street  railroads.  Chicago  v.  Evans, 
24  111.  52  (1860).  See  also  §  912,  supra. 
The  terms  "railroad"  and  "railway" 
are  synonymous,  and  have  no  distinct 
and  independent  meaning  in  them- 
selves ;  and  when  either  of  the  words 
is  used  in  a  statutory  or  constitu- 
tional provision,  and  the  context  is 
without  indication  that  a  particular 
kind  of  road  is  intended,  the  provis- 
ion will  be  held  applicable  to  every 
species  of  road  embraced  in  the  gen- 
eral sense  of  the  word  used.  A  stat- 
ute authorizing  the  lease  of  railroads 
applies  also  to  street  railroads.  Raf- 
ferty  v.  Central  Traction  Co.,  147  Pa. 
St.  579  (1892).  A  constitutional  pro- 
hibition against  a  combination  of 
parallel  railroads  does  not  apply  to 
street  railwavs.  Scott  v.  Farmers', 
etc.  Bank,  97  Tex.  31  (1903).  The 
word  "railway,"  as  used  in  the  Penn- 
sylvania constitution,  applies  to  street 
railways,  while  the  word  "railroad" 
applies  to  steam  railroads.  Hence  the 
prohibition  against  the  consolidation 
of  competing  railroads  does  not  apply 
to  street  railways.  Montgomery's  Ap- 
peal, 136  Pa.  St.  96  (1890).  In  the 
ease  Old  Colony,  etc.  Co.  v.  Allen- 
town,  etc.  Co.,  192  Pa.  St.  596  (1899), 
the  court  said  that  the  distinction 
between  "railroad"  and  "railway" 
companies    has    long    since    been    ex- 


ploded. A  mechanics'  lien  law  appli- 
cable to  railroads  applies  to  a  street 
railway.  Egan  v.  Cheshire,  etc.  Ry., 
78  Conn.  291  (1905).  A  statute  giv- 
ing a  lien  for  any  judgment  against 
a  "railroad"  company  does  not  apply 
to  a  street  railway,  although  ordi- 
narily statutes  applicable  to  steam 
railroads  are  applicable  also  to  street 
railroads.  Massachusetts  L.  &  T.  Co. 
V.  Hamilton,  88  Fed.  Rep.  588  (1898). 
The  Ohio  mechanics'  lien  law  applica- 
ble to  railroads  is  not  applicable  to 
a  street  railway.  MassiUon,  etc.  Co. 
V.  Cambria,  etc.  Co.,  59  Ohio  St.  179 
(1898).  The  mechanics'  lien  law  of 
Ohio  is  applicable  to  street  railways. 
New  England  Eng.  Co.  v.  Oakwood 
St.  Ry.,  75  Fed.  Rep.  162  (1896). 
Where  several  street-railway  com- 
panies consolidate,  and  then  the  con- 
solidated company  consolidates  with 
still  other  companies,  the  last  con- 
solidation is  legal,  even  though  the 
first  consolidation  was  defective  in 
that  some  of  the  companies  had  no 
power  to  consolidate.  A  consolida- 
tion of  street-railway  companies  un- 
der the  general  railroad  act  is  legal. 
In  re  Trenton,  etc.  Ry.,  47  Atl.  Rep. 
819  (N.  J.  1900).  A  traction  company 
cannot  disavow  liability  for  a  boat 
which  its  officers  purchase,  rebuild,  and 
operate.  Indiana,  etc.  Co.  v.  Seribner, 
47  Ind.  App.  621   (1911). 

1  Chicago,  etc,  Rv.  v.  Ellieott,  88 
Fed.  Rep.  941  (1898). 

2  Omaha,  etc.  R.  R.  v.  City  of 
Omaha,  90  Neb.  6  (1911). 

'  Citv  of  New  York  v.  Interborough, 
etc.  Co.,  125  N.  Y.  App.  Div.  437 
(1908) ;  aff'd,  194  N.  Y.  528. 
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for  carrying  express  matter,  freight,  or  property  without  any  passengers.^ 
A  corporation  organized  under  the  steam  railroad  statute  has  no  power 
to  use  the  streets  to  transport  passengers,  baggage,  mail,  express,  and 
milk,  unless  it  condemns  a  right  so  to  do,  even  though  it  is  operated  by 
electricity.^ 

A  street  railway  may  lay  tracks  on  a  cross  street,  even  though  there 
is  nothing  in  the  franchise  from  the  city  about  tracks  on  that  street.* 
Where  the  statutes  authorize  railroads  to  consolidate  or  mortgage  their 
property,  a  street  railroad  comes  within  the  meaning  of  the  statute ;  ^ 


1  De  Grauw  v.  Long  Island,  etc. 
R.  R.,  43  N.  Y.  App.  Div.  502  (1899). 
Even  though  a  street-railway  com- 
pany by  statute  is  authorized  to  con- 
vey property  as  well  as  passengers, 
yet  a  city  may  attach  a  condition  to 
its  grant,  limiting  the  street  railway 
to  the  carriage  of  passengers.  St. 
Louis,  etc.  R.  R.  v.  City  of  Kirkwood, 
159  Mo.  239  (1900).  A  street-railway 
company  has  no  right  to  transfer 
freight  cars  to  and  from  factories  on 
other  railroads ;  in  other  words,  do  a 
belt-line  business.  South,  etc.  Co.  v. 
Highland,  etc.  Co.,  119  Ala.  105  (1898). 
Under  the  statutes  of  Ohio  a  street- 
railway  company  may  carry  freight. 
State  V.  Dayton,  etc.  Co.,  64  Ohio  St. 
272  (1901). 

-  Wilder  v.  Aurora,  etc.  Co.,  216  111. 
493  (1905) ;  c/.  n.  1,  p.  3734,  supra. 

3  Brooklyn  Heights  R.  R.  v.  Brook- 
lyn, 152  N.  Y.  244  (1897).  Although 
a  street-railway  company  lays  its 
tracks  partly  on  another  street  from 
that  specified  in  its  charter,  yet, 
where  the  city  acquiesces  in  the  same 
for  two  years,  it  wall  be  enjoined  from 
ordering  the  track  up  in  order  to 
give  the  right  to  another  company. 
Spokane  St.  Rv.  v.  Spokane  Falls,  6 
Wash.  521  (1893). 

'^  Re  Washington,  etc.  R.  R.,  115 
N.  Y.  442  (1889).  See  also  many  cases 
in  §  892,  supra.  A  general  act  rela- 
tive to  the  uniting  of  railroads  ap- 
plies to  horse  railroads  as  well  as  steam 
railroads.  The  court  will  not  enjoin 
the  passage  of  an  ordinance  which  will 
be  useless  even  if  passed.  Chicago  v. 
Evans,  24  111.  52  (1860).  Under  the 
general  statutes  authorizing  every 
corporation  to  mortgage  its  real  and 
personal    property,    a     street-railway 


company  may  mortgage  its  street 
railway.  Hovelman  v.  Kansas  City 
H.  R.  R.,  79  Mo.  632  (1883).  In 
People  V.  Brooklyn,  etc.  R.  R.,  89 
N.  Y.  75  (1882),  the  New  York  court 
of  appeals  applied  to  street  railroads 
a  general  statute  authorizing  "rail- 
road" corporations  to  make  leases  of 
their  property.  A  street  railroad  may 
mortgage  its  property  in  accordance 
with  the  statutes,  although  the  fran- 
chise from  the  city  prohibited  any 
other  company  operating  the  fran- 
chise. Wells  V.  Northern  T.  Co., 
195  111.  288  (1902).  A  sale  of  motors, 
controllers,  trolley  poles,  electric  gener- 
ators, and  a  switchboard  by  contract, 
which  reserves  title  in  the  vendor  until 
he  is  paid,  gives  the  vendor  precedence 
as  against  judgment  creditors  and 
mortgagees.  General,  etc.  Co.  v.  Tran- 
sit, etc.  Co.,  57  N.  J.  Eq.  460  (1898). 
Where  one  street-railway  company 
transfers  all  its  property  to  another 
street-railway  company  for  bonds  and 
stock  of  the  latter,  to  be  distributed 
among  the  bondholders  and  stock- 
holders of  the  former  in  exchange  for 
their  bonds  and  stock  in  the  former, 
the  purchasing  company  is  liable  on 
the  debts  of  the  selling  company,  the 
transaction  being  practically  a  con- 
solidation. Shadford  v.  Detroit,  etc. 
Ry.,  130  Mich.  300  (1902).  A  street- 
railway  company  cannot  legally  trans- 
fer to  an  individual  its  franchise  right  to 
construct  its  railway.  Hence  where 
the  incorporators  named  in  a  special 
charter  organize  by  subscribing  one 
share  each  and  allowing  another  person 
to  subscribe  for  the  remainder,  he  at 
the  same  time  entering  into  a  personal 
contract  with  them  that  he  would 
construct  the  street  railway  called  for 
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but  a  general  statute  reducing  railroad  rates  does  not  apply  to  street 
railroads.^  A  street  railway  has  no  power  to  condemn  a  right  of  way 
on  a  railroad  right  of  way,  unless  such  power  is  given  by  the  legislature 
in  express  terms  or  by  necessary  implication.^  The  question  of  whether 
a  street-railway  company  may  sell  a  part  of  its  railway  is  one  which, 
the  state  alone  can  raise.^  It  has  been  held  in  Pennsylvania  that  a 
street  railway  cannot  locate  a  large  part  of  its  route  over  private 
land,  even  though  the  owners  consent.^ 

A  street  railroad  cannot  condemn  land  under  the  statutes  authorizing 
railroads  to  do  so.^    The  extent  of  a  street-railway  company's  right  to 


by  the  charter  within  a  certain  time, 
and  for  failure  so  to  do  he  was  to  "re- 
turn the  charter,"  a  suit  by  the  orig- 
inal incorporators  to  cancel  his  sub- 
scription and  to  obtain  control  of  the 
board  of  directors  will  not  lie,  inas- 
much as  the  contract  was  an  attempt 
to  transfer  the  corporate  franchise. 
Simonds  v.  East  Windsor,  etc.  Ry.,  73 
Conn.  513  (1901).  Where  a  stock- 
holder in  a  street  railway  starts  suit 
to  set  aside  an  illegal  consolidation 
with  another  company  fraudulently 
brought  about  by  the  officers,  the  lat- 
ter company  being  insolvent  and  the 
former  liable  to  become  so,  a  cause 
of  action  is  stated  and  a  receiver  may 
be  appointed.  Becker  v.  Gulf  City, 
etc.  Co.,  80  Tex.  475  (1891). 

1 A  general  act  reducing  rates  is 
not  construed  so  as  to  apply  to  street 
railways.  Where  paper  money  de- 
preciates the  currenc3%  a  street  rail- 
way may  charge  six  instead  of  five 
cents,  although  the  latter  is  the  price 
fixed  in  its  grant.  Moneypenny  v. 
Sixth  Avenue  R.  R.,  7  Rob.  328  (1865). 
On  this  subject  of  reduction  of  rates, 
see  §  902,  supra. 

2  Indianapolis,  etc.  R.  R.  v.  Indian- 
apolis, etc.  Co.,  33  Ind.  App.  337 
(1903). 

3  Oakland  R.  R.  v.  Oakland,  etc. 
R.  R.,  45  Cal.  365  (1873).  Where  a 
street  railway  is  sold  by  unanimous 
consent,  no  one  but  the  state  can  ob- 
ject, and  hence  a  custodian  of  a  part 
of  the  securities  involved  in  the  sale 
cannot  raise  such  objection.  Read  v. 
Citizens',  etc.  R.  R.,  110  Penn.  316 
(1902). 

^  Rahn  Township  v.  Tamaqua,  etc. 

3 


Ry.,  167  Pa.  St.  84  (1895).  A  street- 
railroad  company  organized  under  the 
general  act  may  construct  a  part  of 
its  road  on  land  purchased  outside  of 
streets  and  highways.  Farnum  v. 
HaverhiU,  etc.  Ry.,  178  Mass.  300 
(1901). 

5  A  street-railroad  company  in  New 
York  formerly  had  no  power  to  ac- 
quire a  right  of  way  through  private 
property.  It  was  obliged  to  confine 
itself  to  the  streets.  Re  South  Beach, 
etc.  R.  R.,  119  N.  Y.  141  (1890).  A 
street-railway  company  cannot  con- 
demn land  under  the  general  statute 
authorizing  railroads  so  to  do.  Thom- 
son-Houston Elec.  Co.  V.  Simon,  20 
Oreg.  60  (1890).  A  city  council  has  no 
power  to  condemn  land  for  a  street 
for  the  express  purpose  of  giving  a 
railroad  company  the  use  of  the  street 
in  such  a  manner  as  to  exclude  all 
other  travel  therefrom.  Ligare  v. 
Chicago,  139  111.  46  (1891).  Eject- 
ment lies  to  recover  land  which  a  city 
and  a  street  railway  occupied  without 
the  consent  or  acquiescence  of  the 
owner.  Green  v.  Tacoma,  51  Fed.  Rep. 
622  (1892).  The  Illinois  condemnation 
statute  applicable  to  railroads  applies 
also  to  an  electric  railway,  the  latter 
having  been  incorporated  under  the 
general  railroad  act.  JSIalott  v.  Col- 
linsville,  etc.  R.  R.,  108  Fed.  Rep.  313 
(1901).  Although  the  statutes  author- 
ize a  street  railway  to  condemn  a  pri- 
vate right  of  way,  yet,  if  the  street 
railway  is  already  on  the  highway,  it 
cannot  abandon  its  right  of  way  and 
condemn  a  private  right  of  way. 
Harvev  v.  Aurora  &  G.  Ry.,  174  III. 
295  (1898). 
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lay  down  single  or  double  tracks,  freight  tracks,  switches,  etc.,  depends 
upon  the  words  of  the  grant. ^    Where  a  street  railway  has  been  granted 


1  Although  a  turnout  is  longer  than 
is  reasonable,  yet  the  city  cannot 
arbitrarily  tear  it  up,  but  must  give 
the  street  railway  an  opportunity  to 
contest  the  matter.  Cape  May  v.  Cape 
May,  etc.  R.  R.,  60  N.  J.  L.  224  (1897). 
Where  the  ordinance  specifically  des- 
ignates sidings  and  turnouts,  only 
those  can  be  constructed.  State  v. 
Cape  May,  58  N.  J.  L.  565  (1896). 
Although  a  street-railway  company 
constructs  two  tracks  where  it  has  a 
right  to  construct  only  one  track,  this 
is  no  excuse  for  cutting  its  wires. 
Paterson  Ry.  v.  Grundy,  51  N.  J.  Eq. 
213  (1893).  Even  though  a  street- 
railway  company  having  power  to  con- 
struct two  tracks  constructs  only  one, 
it  may  thereafter  construct  the  other. 
Workman  v.  Southern,  etc.  R.  R.,  129 
Cal.  536  (1900).  A  city  grant  to  a 
street  railway  to  lay  its  tracks  with 
switches  and  turnouts  is  a  grant  for 
a.  single-track  railway  only,  and  if 
the  company  lays  long  switches  and 
turnouts  the  court  may  pass  upon 
their  reasonableness.  Willis  v.  Erie 
City,  etc.  Ry.,  188  Pa.  St.  56  (1898). 
A  street  railway  is  not  bound  to  so 
construct  its  tracks  that  vehicles  may 
cross  them  at  all  points.  Owensboro 
V.  Owensboro,  etc.  R.  R.,  40  S.  W.  Rep. 
916  (Ky.  1897).  A  street-railway 
company  has  implied  power  to  make 
reasonable  switches  and  side-tracks, 
also  tracks  leading  into  its  car  barn, 
but  has  no  power  to  leave  its  cars 
and  engines  standing  on  the  streets 
overnight,  or  when  not  in  operation. 
Stroudsburg  v.  Stroudsburg  Pass.  R.  R., 
2  Pa.  Dist.  35  (1892).  The  construc- 
tion of  a  double  track  will  not  be  en- 
joined at  the  instance  of  property 
owners.  Dilley  v.  Wilkes-Barre,  etc. 
Ry.,  2  Pa.  Dist.  91  (1892).  A  street- 
railway  company  having  power  to 
construct  a  double  track  may  at 
any  time  subsequent  to  the  construc- 
tion of  a  single  track  put  in  the  double 
track.  People's  Pass.  Ry.z;.  Baldwin, 
37  Leg.  Int.  424  (Com.  PI.  1880).  If  a 
street  railway  has  power  to  construct 
a  single  or  double  track,  it  may  lay 
a  single  track  and  subsequently  take 


it  up  and  lay  a  double  track.  Ransom 
V.  Citizens'  Ry.,  104  Mo.  375  (1891). 
The  fact  that  the  company  has  laid 
its  track  slightly  nearer  the  curb  than 
the  ordinance  prescribes  is  not  suffi- 
cient ground  for  a  court  of  equity  to 
interfere  upon  an  information  filed  by 
the  attorney-general.  Attorney-Gen- 
eral V.  Metropolitan  R.  R.,  125  Mass. 
515  (1878).  A  city,  after  granting  the 
right  to  a  street-railway  company  to 
lay  down  a  double  track,  cannot  con- 
fine the  company  to  a  single  track. 
"The  ordinance  constitutes  a  contract 
whereby  defendant  i&  secured  in  the 
exercise  of  the  powers  conferred 
therein.  If  it  had  not  this  effect  the 
defendant  would  have  no  security  that 
its  property  would  not  be  destroyed 
by  unfriendly  legislation  by  the  city 
council.  The  law  -will  secure  to  de- 
fendant the  exercise  of  all  the  powers 
conferred  by  the  ordinance."  The 
city  cannot,  without  the  consent  of 
the  defendant,  change  the  terms  of 
the  contract  entered  into  by  the 
ordinance,  nor  abrogate  or  nullify 
it.  BurUngton  v.  Burlington  St.  Ry., 
49  Iowa,  144  (1878).  Street  railways 
in  Pennsylvania  are  known  as  "pas- 
senger railways,"  and  are  so  dis- 
tinguished from  a  "railroad."  The 
former  have  no  power  to  carry  freight 
or  to  lay  down  tracks  suitable  for 
freight.  Commonwealth  v.  Central 
Pass.  Ry.,  52  Pa.  St.  506  (1866). 
A  loop  line  may  be  authorized.  It  is 
not  necessary  that  the  cars  run  both 
waj'^s  on  a  street.  Brown  v.  Duplessis, 
14  La.  Ann.  842  (18.59).  A  street-rail- 
way company,  in  laying  its  tracks,  may 
use  the  cobblestones  of  the  pavement 
which  it  takes  up.  Philadelphia  v. 
Empire,  etc.  Ry.,  3  Brewst.  547  (1869). 
The  right  to  lay  down  a  track  between 
two  points  does  not  give  the  right  to 
lay  down  tracks  in  more  than  one  street 
between  those  points.  Brooklyn,  etc. 
R.  R.  V.  Brooklyn,  etc.  R.  R.,  32  Barb. 
358  (1860).  The  laying  of  a  third 
broad-gauge  rail  by  a  narrow-gauge 
street  railway  will  not  be  enjoined  at 
the  instance  of  a  property  owner. 
Denver,    etc.    Ry.    v.    Barsaloux,    15 
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the  right  by  a  city  to  lay  double  tracks  and  has  laid  them  for  a  part 
of  the  distance,  the  municipality  cannot  afterwards  confine  it  to 
one  track. ^  Although  a  city  council  has  granted  a  right  to  lay  two 
tracks  through  a  street,  yet  it  may  afterwards  limit  the  right  to 
one  track,  this  being  a  reasonable  regulation  concerning  the  use 
of  the  street  under  the  circumstances  of  the  case.-  Where  a  street 
railway  has  a  grant  to  lay  double  tracks  but  lays  a  single  track  and 
refuses  to  lay  the  double  tracks,  a  city  may  grant  to  another  street-rail- 
way company  the  right  to  put  down  a  double  track .^  A  street-rail- 
way company  cannot  legally  agree  with  a  property  owner  never  to  lay 
more  than  a  single  track,  the  company  having  the  charter  power  to 
lay  a  double  track.  Such  an  agreement  is  contrary  to  public  policy.'* 
A  street-railway  company  cannot  legally  agree  with  another  street- 
railway  company  in  such  a  way  as  to  limit  extensions  of  either  company 
in  the  future.^  Even  though  an  electric  power  company  in  its  contract 
to  furnish  power  to  a  street  railway  agrees  not  to  furnish  power  to  any 
competing  street  railway,  and  the  contract  is  void,  yet  it  will  be  com- 
pelled to  continue  to  furnish  power  until  the  street  railway  can  make 
other  arrangements.^  Where  the  city  may  prescribe  the  manner  in 
which  a  corporation  shall  exercise  its  privileges  in  the  street  or  in  dig- 
ging up  the  same,  it  may  enjoin  a  street  railway  from  rebuilding  its 
road  without  the  consent  of  the  city  or  of  its  board  of  public  works.'^ 
Where  the  municipality  is  to  locate  the  tracks,  this  means  it  shall 
determine  whether  a  single  or  double  track  is  allowed,  what  part  of 
the  street  is  to  be  occupied,  and  where  the  sidings  are  to  be.^  Under 
the  Connecticut  statutes  a  city,  when  a  street  railway  applies  to  con- 
struct its  line,  may  compel  it  to  place  its  wires  underground.^ 

2  Baltimore  v.  Baltimore  Trust  Co., 
166  U.  S.  673  (1897),  rev'g  Baltimore 
Trust,  etc.  Co.  v.  Baltimore,  64  Fed. 
Rep.  153. 

'  Newport  News,  etc.  Ry.  v.  Hamp- 
ton, etc.  Ry.,  102  Va.  795  (1904). 

*  Doane  v.  Chicago  City  Ry.,  160  111. 
22  (1895). 

*  South,  etc.  Ry.  v.  Calumet,  etc.  Ry., 
171  111.  391  (1898).  See  also  §  909, 
supra. 

«  Seattle,  etc.  Co.  v.  Snoqualmie,  etc. 
Co.,  40  Wash.  380  (1905). 

'  Inhabitants,  etc.  v.  Trenton,  etc. 
Co.,  27  Atl.  Rep.  483  (N.  J.  1893). 
See  also  Laclede  Gas  L.  Co.  v.  Murphy, 
170  U.  S.  78  (1898). 

8  State  V.  Newark,  57  N.  J.  L.  309 
(1894). 

5  Appeal  of  New  York,  N.  H.  & 
H.  R.  R.,  80  Conn.  623  (1908). 


Colo.  290  (1890).  Switches  and  sid- 
ings may  be  constructed  after  the 
time  for  the  construction  of  the  road 
has  expired.  Pottsville  v.  People's 
Ry.,  148  Pa.  St.  175  (1892).  The  right 
to  construct  a  railway  gives  also  the 
right  to  construct  turnouts  and 
switches,  after  the  usual  appUeation 
to  the  city.  Houston  v.  Houston,  etc. 
Ry.,  84  Tex.  581  (1892).  The  charter 
right  of  a  street-railway  company 
eastwardly  and  westwardly,  with  a 
right  to  construct  branches  "through 
any  of  the  streets,"  is  construed 
strictly,  and  after  twenty-eight  years 
will  not  be  held  to  allow  the  con- 
struction of  a  north  and  south  road. 
Junction  Pass.  Ry.  v.  Williamsport 
Pass.  Ry.,  154  Pa.  St.  116  (1893). 

1  Grand   Trunk,  etc.  Ry.    v.   South 
Bend,  227  U.  S.  544  (1913). 
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A  street  railroad  has  implied  power  to  use  horses  or  electricity, 
but  it  cannot  change  from  horses  to  a  cable  or  to  electric  power  unless 
expressly  authorized  so  to  do.^  A  street-car  company  which  erects 
overhead  wires  without  the  consent  of  a  board  whose  consent  is  re- 
quired by  statute  cannot  enjoin  the  cutting  of  its  wires.^ 

Where  a  street  railroad  is  authorized  to  operate  by  any  mechan- 
ical or  other  power  except  steam,  it  may  adopt  electricity  as  a  motive 
power,  even  though  electricity  as  a  motive  power  was  discovered  sub- 
sequently to  the  statute.  The  fact  that  the  company  has  used  horses 
for  a  long  time  does  not  prevent  its  changing  to  electricity.     The  city 


1  A  street-railroad  company  whose 
charter  forbids  the  use  of  steam  as  a 
motive  power  cannot  change  from 
horses  to  a  cable  except  by  legislative 
authority.  People  v.  Newton,  48  Hun, 
477  (1888);  aff'd,  112  N.  Y.  396. 
Under  a  power  to  use  such  motive 
power  as  may  be  deemed  expedient, 
the  company  may  use  the  trolley.  An 
ordinance  authorizing  horse  railroad 
tracks  does  not  restrict  the  motive 
power  to  horses.  In  New  Jersey  a 
municipality  may  by  ordinance  au- 
thorize a  street-car  line  to  use  the 
trolley.  Paterson  Ry.  v.  Grundy,  51 
N.  J.  Eq.  213  (1893).  The  legislature 
may  authorize  a  street  railway  to 
change  from  horse  to  cable  power 
without  requiring  the  consent  of  the 
municipal  authorities,  even  though 
the  constitution  requires  the  consent 
of  the  municipal  authorities  to  the 
laying  down  of  tracks.  Re  Third 
Ave.  R.  R.,  121  N.  Y.  536  (1890).  A 
street-railway  company  wath  no  speci- 
fications in  its  charter  as  to  the  mode 
of  propulsion  may  use  electricity  and 
may  erect  poles  for  that  purpose. 
Halsey  v.  Rapid,  etc.  Ry.,  47  N.  J. 
Eq.  380  (1890).  In  Powell  v.  Macon, 
etc.  R.  R.,  92  Ga.  209  (1893),  it  seems 
that  the  charter  from  the  legislature 
contemplated  the  construction  of  a 
steam  railroad,  but  that  the  company 
obtained  from  the  city  a  right  to 
construct  an  electric  railroad  in  the 
streets.  The  court  upheld  the  rights 
so  granted  by  the  city,  and  also  up- 
held the  grant  of  a  right  to  build  a 
spur  track  to  run  to  the  power-house 
and  car-house  of  the  company ;  and 
also  held  that,  although  the  company 


has  power  by  its  charter  to  carry- 
both  freight  and  passengers,  yet  the 
restriction  by  the  city  to  the  earrying^ 
of  passengers  only  does  not  invalidate 
the  grant  by  the  city.  The  question  of 
the  right  to  use  electricity  cannot  be 
raised  in  an  accident  case.  Hine  v. 
Bay  Cities,  etc.  Ry.,  115  Mich.  204 
(1897).  Where  an  electric  railway 
seeks  to  enjoin  parties  moving  a 
house  from  blocking  the  tracks,  the 
defendants  cannot  attack  the  eom-^ 
pany's  right  to  use  electricity.  Wil- 
liams V.  Citizens'  Ry.,  130  Ind.  71 
(1891).  Although  suit  is  brought  to 
forfeit  a  street-railway  franchise  for 
using  electric  power  without  author- 
ity, the  legislature  may  cure  the  de- 
fect of  power.  To  forfeit  for  not  com- 
mencing work  Mnthin  a  year,  the 
pleading  must  allege  when  the  work 
was  commenced.  People  v.  Los  Ange- 
les, etc.  Ry.,  91  Cal.  338  (1891).  Al- 
though a  company  authorized  to  lay 
a  cable  railway  proceeds  to  lay  ar 
horse  railway,  yet  the  latter  cannot 
be  abated  as  a  nuisance,  but  the  city 
may  compel  the  company  to  operate  a 
cable  line.  Spokane  St.  Ry.  v.  Spo- 
kane Falls,  6  Wash.  521  (1893). 
A  passenger  street  railway  cannot 
change  from  horses  to  trolley  unless 
specially  authorized.  Watkin  v.  West 
Philadelphia  Pass.  Ry.,  1  Pa.  Dist. 
463  (1892).  A  horse  railway  cannot, 
even  with  the  consent  of  the  local 
authorities,  use  electric  power,  where 
by  its  charter  it  is  to  be  a  horse 
railway.  Haines  v.  Twenty-second, 
etc.  Ry.,  1  Pa.  Dist.  506  (1892). 

-  Paterson  Ry.  v.  Grundy,  51  N.  J. 
Eq.  213  (1893). 
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may  consent  to  the  use  under  a  general  power  authorizing  the  city  to 
regulate  the  use  of  the  streets  by  railways.^ 

Where  a  street  railroad  has  power  to  lay  tracks  in  a  street,  it  has 
power  to  cross  the  tracks  of  a  steam  railroad  which  cross  the  street.^ 


1  Hudson,  etc.  Tel.  Co.  v.  Watervliet, 
etc.  Ry.,  135  N.  Y.  393  (1893).  A 
company  stringing  wires  without  au- 
thority cannot  obtain  an  injunction 
against  property  owners  cutting  the 
wires.  Paterson  Ry.  v.  Grundy,  51 
N.  J.  Eq.  213  (1893).  An  ordinance 
which  gives  power  to  a  street-rail- 
way company  to  equip  its  lines  with 
the  electric  system  is  sufficient  author- 
ity for  the  lessee  of  the  company  to 
do  the  same.  Reeves  v.  Philadelphia 
Traction  Co.,  152  Pa.  St.  153  (1893). 
The  grant  of  authority  by  a  city  to  a 
company  to  erect  poles  for  the  trolley 
system  should  be  by  ordinance  and 
not  by  resolution.  State  v.  Newark, 
54  N.'j.  L.  102  (1892).  A  lessee  com- 
pany hav-ing  power  to  lay  a  cable  on 
streets  on  which  a  passenger  rail- 
way has  been  constructed  has  power 
to  lay  a  cable  on  streets  upon  which 
the  lessor  passenger  company  has 
power  to  lay  tracks.  Rafferty  v.  Cen- 
tral Traction  Co.,  147  Pa.  St.  579 
(1892).  Power  of  a  municipality  to 
authorize  "horse  and  steam  railroads" 
gives  power  to  authorize  an  electric 
railway.  Buckner  v.  Hart,  52  Fed. 
Rep.  835  (1892).  If  the  charter  of 
the  company  pro\'ides  that  it  may  use 
any  mode  of  propulsion  that  does  not 
involve  the  use  of  overhead  wires,  it 
cannot  use  such  wires.  Farrell  v. 
Winchester  Ave.  R.  R.,  61  Conn.  127 
(1891),  holding  also  that  an  abutting 
property  owner  might  enjoin  such 
use.  A  statute  empowering  munici- 
palities to  authorize  the  use  of  elec- 
tric motors  on  street-car  lines  does  not 
sustain  an  ordinance  authorizing  the 
construction  of  poles  for  the  trolley 
system.  State  v.  Trenton,  54  N.  J.  L. 
92  (1892).  An  adjacent  property 
owner  cannot  question  the  right  of 
the  company  to  use  electricity  as  a 
motive  power.  Detroit  City  Ry.  v. 
Mills,  85  Mich.  634  (1891). 

2  A  steam  railroad  cannot  enjoin  an 
electric  street  railway  from  crossing 
its  tracks  at  grade,  nor  can  the  court 


compel  the  latter  to  put  in  interlock- 
ing switches,  etc.,  the  local  authorities 
having  designated  how  the  tracks 
should  be  constructed.  Old  Colony 
R.  R.  V.  Rockland,  etc.  St.  Ry.,  161 
Mass.  416  (1894).  A  street  railway 
may  cross  steam  railroad  tracks  with- 
out paying  compensation.  Chicago, 
etc.  Ry!^  V.  Whiting,  etc.  Ry.,  139  Ind. 
297  (1894) ;  Chicago,  etc.  R.  R.  v.  West 
Chicago  St.  R.  R.,  156  111.  2.55  (1895). 
Where  a  grade  crossing  is  authorized 
the  court  will  not  enjoin  it.  New 
York,  etc.  R.  R.  v.  Bridgeport  Trac- 
tion Co.,  65  Conn.  410  (1895).  No 
damages  will  be  allowed  a  steam  rail- 
road on  account  of  a  street  railway 
crossing  the  former's  tracks  on  the 
street.  Atchison,  etc.  Ry.  v.  General, 
etc.  Ry.,  112  Fed.  Rep.  689  (1902).  A 
steam  railroad  authorized  to  cross 
the  street  has  no  right  to  construct 
piers  and  abutments  in  such  cross- 
ings, and  not  even  a  municipality  can 
give  such  a  right,  if  such  piers  cause 
great  inconvenience  and  detriment  to 
the  pubhc.  Del.,  etc.  R.  R.  v.  City  of 
Buffalo,  158  N.  Y.  266,  and  on  rehear- 
ing, 478  (1899).  Where  a  steam  rail- 
road is  in  the  hands  of  receivers  an 
electric  street  railway  may  apply  to 
the  court  for  permission  to  make  a 
grade  crossing  and  the  court  has 
power  to  grant  it.  Stewart  v.  Wis- 
consin Cent.  Co.,  89  Fed.  Rep.  617 
(1898).  An  agreement  between  a 
street  railway  and  a  steam  railway  as 
to  a  crossing  and  a  division  of  the 
expense  is  enforceable,  even  though 
the  street  railway  afterwards  claims 
that  it  had  a  right  to  cross  without 
such  agreement.  Richmond,  etc.  Ry. 
V.  Richmond,  etc.  R.  R.,  96  Va.  670 
(1899).  An  electric  railway  may 
under  permission  from  the  local  au- 
thorities, cross  a  steam  railroad  with- 
out condemnation  proceedings  and 
without  paying  damages.  Southern 
Ry.  r.  Atlanta,  etc.  Co.,  Ill  Ga.  679 
(1900).  A  street  railway  cannot  en- 
join a  steam  railroad  from  elevating 
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Where  a  steam-railway  company  acquiesces  in  a  street-railway  crossing 
the  steam  railway  on  the  highway  the  steam  railway  cannot  several 


the  tracks  of  such  steam  railroad 
over  the  street,  leaving  an  under- 
ground passage  for  the  street  railway, 
no  special  damage  to  the  latter  being 
shown.  Chicago,  etc.  Ry.  v.  Chicago, 
etc.  R.  R.,  181  111.  605  (1899).  A 
steam  railroad  cannot  enjoin  a  street 
railway  from  crossing  its  tracks  at 
grade,  even  though  the  steam  railroad 
owns  the  fee  of  the  street  and  claims 
that  the  street  railway  was  not  legally 
authorized.  Only  the  state  can  main- 
tain such  an  injunction.  General,  etc. 
Ry.  V.  Chicago,  etc.  R.  R.,  184  111.  588 
(1900).  It  is  not  a  violation  of  dis- 
cretion on  the  part  of  the  court  to 
refuse  to  grant  a  street  railway  the 
temporary  right  to  cross  a  steam 
railroad  pending  an  appeal  in  condem- 
nation proceedings.  State  v.  Burnell, 
80  N.  W.  Rep.  460  (Wis.  1899).  In 
the  case  Malott  v.  ColUnsville,  etc. 
R.  R.,  108  Fed.  Rep.  313  (1901),  where 
a  receiver  was  in  charge  of  a  steam 
railroad,  an  electric  street  railway 
wishing  to  condemn  the  right  to 
cross  the  steam  railroad  applied  to 
the  equity  court  which  had  appointed 
the  receiver  for  such  right  upon  com- 
pensation being  paid.  A  steam  rail- 
road cannot  enjoin  a  grade  crossing 
by  a  street  railway  on  the  theory  that 
the  crossing  wiU  be  dangerous,  un- 
reasonable, or  not  feasible,  even 
though  such  crossing  is  on  a  tiirn- 
pike.  Elizabethtown,  etc.  R.  R.  v. 
Ashland,  etc.  Ry.,  96  Ky.  347  (1894). 
A  member  of  a  community  cannot  en- 
join the  construction  of  a  street  rail- 
way unless  he  is  injured  differently 
from  the  rest  of  the  community  at 
large ;  hence  a  steam-railroad  com- 
pany cannot  have  such  an  injunction 
merely  because  the  street  railway  will 
cross  the  steam  railroad.  Morris, 
etc.  R.  R.  V.  Newark  Pass.  Ky.,  51 
N.  J.  Eq.  379  (1894).  In  consequence 
of  the  above  decisions,  a  statute  was 
passed  whereby  the  method  of  a 
street  railwaj"  crossing  a  steam  rail- 
road is  fixed  by  the  chancellor.  Re 
Atlantic,  etc.  Ry.,  35  Atl.  Rep.  387 
(N.  J.  1896).  In  Port  Richmond,  etc. 
R.  R.  V.  Staten  Island,  etc.  R.  R.,  144 


N.  Y.  445  (1895),  where  a  horse  rail- 
road crossing  a  steam  railroad  at 
grade  leased  to  an  electric  road  the 
same  right,  the  court  refused  to  enjoin 
the  steam  railroad  from  preventing 
the  same.  Where  the  right  to  make 
a  grade  crossing  is  in  doubt,  the  street 
railway  cannot  enjoin  the  railroad 
from  preventing  the  crossing.  Ches- 
ter Traction  Co.  v.  Philadelphia,  etc. 
R.  R.,  174  Pa.  St.  284  (1896).  As  to 
crossing  a  steam-railroad  track  under 
the  New  York  statute,  see  Geneva,  etc. 
Rv.  V.  New  York  Cent.,  etc.  R.  R.,  90 
Hun,  9  (1895) ;  aff'd,  152  N.  Y.  632. 
A  statute  relative  to  the  crossing  of 
one  railroad  by  another  applies  to  a 
street  railroad  crossing  a  steam  rail- 
road, and  a  statute  authorizing  such 
crossing  is  constitutional  although  the 
compensation  is  not  to  be  determined 
and  paid  until  after  the  crossing  has 
been  made,  a  bond  being  given  in  the 
meantime.  Buffalo,  etc.  Ry.  t;.  New 
York,  Lake  Erie,  etc.  R.  R.,  72  Hun, 
583,  587  (1893).  A  street  railway 
may  cross  a  steam  railroad  on  the 
street.  Philadelphia,  etc.  R.  R.  v.  Wil- 
mington, etc.  Ry.,  38  Atl.  Rep.  1067 
(Del.  1897).  A  preliminary  injunc- 
tion against  a  steam  railroad  inter- 
fering with  the  laying  of  a  street-rail- 
way track  across  the  tracks  of  the 
former  should  not  be  granted  where 
the  former  sets  up  that  it  has  occupied 
the  ground  for  more  than  twenty 
years,  that  it  was  a  part  of  the  yard 
for  making  up  trains,  that  the  street- 
railway  company  was  not  valid,  and 
that  other  and  safer  points  of  cross- 
ing were  available.  Calvert  i'.  State, 
34  Neb .  6 1 6  ( 1 892 ) .  In  Pennsylvania, 
by  statute,  a  court  of  equity  may  en- 
join a  street-railway  company  from 
crossing  a  steam  railroad  at  grade. 
Pennsvlvania  R.  R.  v.  Braddock,  etc. 
Ry.,  152  Pa.  St.  116  (1893).  A  court 
of  equity  will  not  interfere  with  the 
crossing  of  a  public  highway  by  a 
railroad  and  the  mode  of  such  cross- 
ing except  in  serious  cases.  The  or- 
dinary remedies  for  a  nuisance  should 
be  resorted  to.  Raritan  v.  Port  Read- 
ing   R.  R.,  49   N.  J.   Eq.   11    (1891). 
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years  thereafter  maintain  ejectment  against  such  railway.  The 
remedy  of  the  steam  railway,  if  any,  is  a  suit  for  damages.^  An 
agreement  between  a  street  railway  and  a  steam  railroad  whereby 
the  former  crosses  the  latter  on  the  street  and  agrees  to  bear  the 
expense  of  construction  and  maintenance,  may  not  be  binding  on  a 
purchaser  of  the  street  railway  at  foreclosure  sale.^  A  street  railway 
authorized  to  cross  steam  railroads  on  the  street  cannot  cross  a  steam 
railroad  on  private  land,  and  the  steam  railroad  may  prevent  an  over- 
head bridge.^  In  order  to  avoid  a  grade  crossing,  a  street  railway 
may  diverge  from  the  street  for  a  short  distance.^  A  court  of 
equity  has  power  to  determine  the  method  in  which  a  trolley  railway 
shall  cross  at  grade  a  steam  railroad.^  A  steam  railroad  cannot  en- 
join the  construction  of  a  street  railway  on  a  bridge  over  the  steam 
railroad  tracks,  where  the  street  railway  offers  to  rebuild  and 
strengthen  the  bridge.^  A  steam  railroad  may  require  a  street  rail- 
road about  to  cross  a  bridge  going  over  a  steam  railroad  to  make  such 
bridge  safe.'^  A  statute  may  provide  that  the  expense  of  construct- 
ing and  maintaining  safeguards  at  crossings  of  steam  and  street  rail- 
roads shall  be  apportioned  between  them.*    Where  a  steam  railroad 

The  crossing  of  one  road  by  another  ^  Northern,  etc.  Ry.  v.  Harrisburg, 

does   not   constitute  a   taking   of   the  etc.  Ry.,  177  Pa.  St.  142  (1896). 

property  of  the  latter.     Brooklyn,  etc.  *  Pennsylvania  R.   R.  v.  Glenwood, 

R.  R.  V.  Brooklyn,  etc.  R.  R.,  33  Barb.  etc.  Ry.,  184  Pa.  St.  227  (1898). 

420  (1861).  ^  West  Jersey,  etc.  R.  R.  v.  Atlantio 

1  Fresno  St.  R.  R.  v.  Southern  Pac.  City,  etc.  Co.,  65  N.  J.  Eq.  613  (1904). 
R.  R.,  135  Cal.  202  (1901).  See  ^  North  Pennsylvania  R.  R.  v.  In- 
§905,  supra.  An  oral  permit  given  land,  etc.  Co.,  205  Pa.  St.  579  (1903). 
by  a  landowner  to  a  railroad  to  con-  ^  Pennsylvania  R.  R.  v.  Greensburg, 
struct  its  railroad  across  his  land  on  etc.  Ry.,  176  Pa.  St.  559  (1896). 
condition  that  it  erect  a  depot  there-  Where  a  steam  railroad  is  bound  to 
on  and  stop  passenger  trains,  cannot  maintain  an  overhead  bridge,  it  is  a 
be  revoked  several  years  after  the  question  whether  the  steam  railroad 
railroad  has  been  constructed  and  put  or  an  electric  railroad  that  uses  such 
in  operation,  even  though  the  railroad  bridge  is  bound  to  strengthen  the 
ceases  to  stop  all  its  passenger  trains  bridge.  Newark,  etc.  R.  R.  r.  New 
at  that  point.  The  remedy  of  the  Jersey,  etc.  Co.,  33  Atl.  Rep.  475  (N.  J. 
landowner  is  an  action  for  damages.  1895).  As  to  the  duty  and  rights 
Southern  Cal.  Ry.  v.  Slauson,  138  Cal.  of  the  pubhc  authorities  over  a  bridge 
342  (1903).  which  a  trolley  road  desires  to  cross, 

2  Evansville,  etc.  Co.  v.  Evansville  see  Lewis  v.  Board  of  Freeholders,  28 
Ry.,  44  Ind.  App.  155  (1909).  The  Atl.  Rep.  553  (N.  J.  1894).  The  right 
obHgations  of  a  crossing  of  a  street  of  a  street  railway  to  construct  its 
railway  with  a  steam  railroad  are  tracks  on  highways  does  not  give  it 
binding  upon  a  purchaser  at  fore-  the  right  to  run  over  a  county  bridge, 
closure  sale  of  the  property  of  the  street  Venango  County  v.  Oil  City  St.  Ry.,  3 
raUway.        Louisville,    etc.     R.  R.     v.  Pa.  Dist.  546  (1894).      See  also  §§  919, 


Central,  etc.  Co.,  147  Ky.  513  (1912).    922. 
Cf.  City  T.  Co.  I'.  Sedaha,  etc.  Co.,  195 
Fed.  Rep-  845  (1912).     See  also  §890, 
supra. 
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is  about  to  cross  a  street  railway  the  railroad  commissioners  of  the  state 
may  under  statutory  authority  compel  the  installation  of  safety  appli- 
ances, each  company  to  bear  one  half  of  the  expense.^  A  street  rail- 
way ha\-ing  power  to  run  on  any  highway  may  cross  a  toll  bridge  on 
payment  of  adequate  toUs.^  Even  though  a  telephone  company  has 
contracted  to  pay  rent  to  a  bridge  over  which  its  wires  rim,  yet  if  the 
bridge  is  condemned  and  made  a  public  bridge,  the  telephone  company 
may  cease  to  pay  the  rental,  and  the  municipality  will  be  relegated  to 
its  remedy  at  law.^  A  purchase  by  the  city  of  all  of  the  stock  of  a 
bridge  company  does  not  affect  the  bridge  company's  contract  w^th  a 
street  railway  for  the  pa^^nent  of  tolls.''  One  street  railway  cannot 
prevent  another  street  railway  crossing  its  tracks  on  the  ground  that  the 
latter  company  was  not  authorized  to  go  on  that  proposed  route.  No 
compensation  need  be  paid  for  such  crossing.^ 

§  916.  Right  of  one  street  railroad  to  run  over  the  tracks  of  an- 
other—Measure of  compensation  to  he  paid. —  One  street  railroad 
has  no  right  to  run  over  the  tracks  of  another  street  railroad  except  by 
consent  or  by  reason  of  a  statute,  and  in  the  latter  case  compensation 
must  be  paid.^     But  the  legislature,  under  its  power  of  eminent  domain, 


1  Detroit,  etc.  Ry.  v.  Osborn,  189 
U.  S.  383  (1903). 

2  Pittsburgh,  etc.  R.  R.  v.  Point 
Bridge  Co.,  165  Pa.  St.  37  (1894). 
Where  the  street-railway  act  author- 
izes companies  to  run  over  "any  street 
or  highway,"  they  may  lay  their 
tracks  upon  and  run  over  a  toll 
bridge.  They  must,  however,  pay  toll 
the  same  as  other  traffic.  No  question 
of  eminent  domain  enters  into  such  a 
case.  The  street-railway  company 
may  enjoin  the  bridge  company  from 
preventing  the  construction  and  opera- 
tion of  the  road.  Pittsburgh,  etc.  Ry. 
V.  Point  Bridge  Co.,  165  Pa.  St.  37 
(18941.     Cf.  87  Atl.  Rep.  614. 

3  Bewer  Coimtv  v.  Central,  etc. 
Tel.  Co.,  2 '9  Pi.  340  (1908).  Point, 
etc.  Co.  V.  Pittsburg  Rys.,  87  Atl.  Rep. 
614  (Penn.  1913). 

*  Point,  etc.  Co.  v.  Pittsburg,  etc. 
Ry.,  230  Pa.  St.  289  (1911). 

5  ConsoUdated,  etc.  Co.  v.  South,  etc. 
Co.,  56  N.  J.  Eq.  569  (1898).  The 
crossing  of  one  electric  railway  by 
another  electric  railway  may  be  made 
without  condemnation  where  the  char- 
ter and  contracts  of  the  city  author- 
ize such  crossing,  especially  when  the 
road    making    such    crossing    existed 

3 


prior  to  the  other  road.  Birmingham, 
etc.  Co.  V.  Birmingham,  etc.  Co.,  122 
Ala.  349  (1899).  Where  two  street 
railways  cross,  the  law  does  not  raise 
a  presumption  that  one  has  preced- 
ence of  passage  over  the  other.  Met- 
ropolitan St.  Ry.  V.  Kennedy,  82  Fed. 
Rep.  158  (1897). 

« Metropolitan  R.  R.  v.  Quincy 
R.  R.,  94  Mass.  262  (1866).  But  see 
Metropolitan  R.  R.  v.  Highland  Street 
Ry.,  118  Mass.  290  (1875).  One  street- 
railway  company  has  no  right  to  run 
its  cars  over  another  street  railway. 
Brooklvn,  etc.  R.  R.  v.  Brooklyn  City 
R.  R.,'32  Barb.  358  (1860).  In  the 
case  Fidelitv,  etc.  Co.  v.  Mobile  St. 
Ry.,  53  Fed.  Rep.  687  (1892),  the 
court  held  that  the  use  of  five  blocks 
of  the  road-bed  of  a  street  railway  in 
the  hands  of  a  receiver  by  another 
street-railway  company  materially  im- 
pairs the  just  enjoyment  of  the  prop- 
erty, and  ^^-ill  be  enjoined  at  the  in- 
stance of  the  receiver.  The  court  said 
that  "one  public  corporation  cannot 
take  the  franchises  of  another  public 
corporation  in  actual  use  by  it,  unless 
expressly  authorized  to  do  so  by  the 
legislature,  and  then  only  by  proper 
legal    proceedings    of   condemnation." 

rso 
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may  authorize  one  company  to  run  its  cars  over  the  tracks  of  another 
company  upon  paving  compensation.  Such  statutes  are  now  quite 
common.^ 

The    court    held,    however,    that    the  its  ears  over  the  tracks  of  the  com- 

ereetion   of    poles    and   wires    for    an  panj'  whose  stock  is  so  owned,  such 

electric  railway  did  not  interfere  with  contract  is  legal  and  will  be  enforced, 

the  rights  of  a  street  railway  already  A  traffic  contract  allowing  one  com- 

in  operation  upon  that  street.     Where  pany    or    its  assigns    to    run    its  cars 

a  bridge  company  has  allowed  street-  over  the  tracks  of  another  company 

car  tracks  to  be  constructed  over  the  does  not  authorize  an  "assign"  to  run 

bridge,    the   bridge    company    cannot  over  such  tracks  ears  from  still  other 

then  prohibit    the   use  of    the   bridge  Unes.     South,  etc.  Hy.  v.  Second  Ave., 

for  street   cars,  but  it  may  charge  a  etc.    Ry.,    191    Pa.    St.    492    (1899). 

reasonable    sum    for    each    passenger  Where  a  steam  railroad  is  interfering 

carried.     Covington,  etc.  Bridge  Co.  v.  with   the   rights   of   a   street   railroad 

South    Covington,    etc.    Ry.,    93    Ky.  and  the  latter  does  not  apply  for  an 

136  (1892).     See  note  2,  p.  3750.     A  injunction,  relying  on  the  promise  of 

street  railway  whose  charter  compels  the  steam  railroad  to  the  president  of 

it  to  allow  other  companies  to  use  its  the    street    railroad,    that    the   steam 

tracks    upon   a   bridge    cannot  enjoin  railroad  would    pay  all  the    damages, 

such  use  on  the  ground  that  another  such    promise    is     binding,    and    the 

company    is    not    duly    authorized    to  street      railroad      cannot       thereafter 

use  that  route.     People's,  etc.  Ry.  v.  maintain  an  ejectment.     Fresno,  etc. 

Union,  etc.  Co.,  3  Pa.  Dist.  717  (1894).  R.  R.  v.  Southern  Pac.  R.  R.,  13.5  Cal. 

Only   a   statute   can   give   one   street  202   (1901).     An  agreement  of  a  per- 

railway  the  right  to  run  over  another  son  to  pay  a  certain  sum  of  money 

street  railway.     Crescent  City  R.  R.  v.  to  a  street  railway  upon  the  comple- 

New  Orleans,  etc.  R.  R.,  48  La.  Ann.  tion  of  the  railway  may  be  enforced, 

856  (1896).     In  Ohio  the  very  doubt-  upon   such   completion   within   a   rea- 

ful    intimation    has   been    made    that  sonable  time,  even  though  for  a  part 

a  city  council  may  always  allow  one  of  the  distance  the  tracks  of  another 

street  railway  to  run  over  the  tracks  railroad     were     used.     Los     Angeles, 

of  another,  compensation  being  duly  etc.    Co.    v.    WilshLre,  135    Cal.    654 

provided  for.     Toledo  Con.,  etc.  Ry.  r.  (1902). 

Toledo  EL,  etc.  Ry.,  6  Ohio  Cir.  Ct.  ^  A  statute  authorizing  one  street 
Rep.  362  (1892),  citing  Kinsman  St.  railway  company  to  run  its  cars  over 
Ry.  V.  Broadway,  etc.  R.  R.,  36  Ohio  the  tracks  of  another  company  upon 
St.  239  (1880).  Where  two  street  rail-  pavnng  the  sum  awarded  in  regular 
ways,  having  the  right  to  use  the  condemnation  proceedings  is  consti- 
same  street,  construct  and  maintain  tutional.  Toledo  Consol.  St.  Ry.  v. 
at  their  joint  expense  a  double-track  Toledo  Elee.  St.  Ry.,  50  Ohio  St.  603 
street  railway  and  agree  that  each  (1893).  The  right  of  a  street-railway 
may  use  it  as  much  as  it  deems  neces-  companj'  to  operate  its  road  is  a 
sary  and  proper,  either  companj'  may  property  right  which  may  be  con- 
run  over  such  tracks  cars  from  a  line  demned  under  the  power  of  eminent 
which  has  been  leased  to  it,  it  being  domain.  The  legislature  may  author- 
shown  that  the  other  company's  use  ize  one  company  to  run  over  the 
of  the  track  is  not  interfered  with,  tracks  of  another  company  upon  pay- 
Coney  Island,  etc.  Ry.  v.  Coney  Island,  ing  compensation  therefor.  Sixth 
etc.  R.  R.,  38  N.  Y.  App.  Div.  494  Avenue  R.  R.  v.  Kerr,  72  N.  Y.  330 
(1899).  Where  one  street  railway  (1878);  /?e  Kerr,  42  Barb.  119  (1864). 
owns  all  the  stock  of  another  street  Cf.  Second,  etc.  Ry.  v.  Green,  etc.  Ry., 
railway  (excepting  five  shares  the  3  Phila.  430  (1859).  In  California 
owner  of  which  does  not  object),  and  street  railroads  may  use  each  other's 
the  former  makes  a  contract  author-  tracks  for  five  blocks,  each  paying  its 
izing   a   third   street   railway    to   run  share    of    the    cost    of    construction. 
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One  of  the  most  important  questions  connected  with  street  rail- 
ways is  the  amount  of  compensation  which  must  be  paid  when  one 

Pacific  Ry.  v.  Wade,  91  Cal.  449 
(1891).  In  Toledo  Con.,  etc.  Ry.  v. 
Toledo  Elec,  etc.  Ry.,  6  Ohio  Cir.  Ct. 
Rep.  362  (1892),  the  compensation 
allowed  under  condemnation  of  the 
right  to  run  over  another  companj^'s 
tracks  was  one  half  of  the  capital  in- 
vested therein,  less  one  half  its  value 
when  the  street  i-ights  would  expire. 
Nothing  was  allowed  for  good-will  or 
loss  of  business.  Where  an  electric 
street  railway  acquires  under  a  city 
ordinance  the  right  to  run  over  a 
cable  track,  the  cost  of  building  the 
cable  conduit  must  be  considered. 
Where  the  ordinance  pro\'ides  that  the 
compensation  may  be  readjusted  every 
two  years,  the  court  may  require 
the  electric  railway  to  give  a  bond 
to  pay  one  half  of  the  cost  of  renewals 
of  rails  and  pavement.  Grand  Ave. 
Ry.  V.  People's  Ry.,  132  Mo.  34  (1895). 
For  a  valuable  collection  of  the  de- 
cisions on  the  right  of  a  state  or  city 
to  authorize  one  street  railway  to  use 
the  tracks  of  another,  and  on  con- 
demnation, and  on  compensation,  see 
12  Am.  R.  R.  &  Corp.  Cases,  pp.  603- 
626.  Where  by  statute  one  company 
has  the  right  to  run  over  the  tracks 
of  another,  this  right  cannot  be  lost 
or  forfeited  by  the  act  of  the  city 
common  council.  Jersey  City,  etc.  H. 
R.  R.  V.  Jersey  City,  etc.  R.  R.,  21 
N.  J.  Eq.  550  (1870).  In  the  case 
People's  Ry.  v.  Grand  Ave  Ry.,  149 
Mo.  245  (1899),  the  court  refused  to 
enjoin  one  company  from  running 
such  number  of  cars  over  the  tracks 
of  another  company  as  might  inter- 
fere with  the  latter,  where  prior  to 
the  running  of  such  cars  the  right  to 
do  so  had  been  fixed  in  accordance 
with  the  statute  and  compensation 
paid.  Even  though  the  federal  court 
has  taken  jurisdiction  in  a  case  in 
which  a  street  railway  objects  to  an- 
other street  railway  condemning  the 
right  to  use  the  former's  tracks  as 
being  a  violation  of  the  former  com- 
pany's contract  with  the  city,  yet  this 
does  not  give  the  federal  court  juris- 
diction of  a  supplemental  bill  to  pass 
upon  a  condemnation  which  is  clearly 


within  the  terms  of  the  original  con- 
tract between  the  city  and  the  com- 
pany. Mercantile,  etc.  Co.  v.  Collins 
Park,  etc.  R.  R.,  107  Fed.  Rep.  762 
(1900).  Where  under  a  statute  one 
company  obtains  the  right  to  run  over 
the  tracks  of  another  company  on  con- 
dition that  the  former  construct  and 
maintain  the  connections  with  the 
latter's  tracks,  the  former  has  the 
right  to  employ  and  control  the 
switchmen.  Grand  Ave.  Ry.  v.  LindeU 
Ry.,  148  Mo.  637  (1899).  After  plain- 
tiff, a  street-railway  company,  had. 
received  its  charter  and  established 
its  road,  the  legislature  granted  the 
city  a  new  charter,  which  provided 
that  any  street-railroad  company 
should  have  the  right  to  run  its  cars 
over  the  track  of  any  other  street- 
railroad  company  on  payment  of  a 
just  compensation  for  the  use  thereof, 
under  such  regulations  as  the  city 
should  prescribe,  and  the  city  was  re- 
quired to  pass  the  ordinances  neces- 
sary to  carry  the  provision  into 
effect.  Plaintiff  afterwards  accepted 
from  the  city  additional  franchises, 
and  agreed  to  conform  to  any  ordi- 
nance then  existing,  or  thereafter  to 
be  passed  enforcing  the  charter.  Held, 
that  plaintiff  conceded  the  right  of 
other  street-railroad  companies  to  use 
its  tracks  on  payment  of  just  compen- 
sation, and  became  subject  to  an 
ordinance  subsequently  passed  provid- 
ing the  mode  of  ascertaining  the  com- 
pensation. St.  Louis  R.  R.  V.  South- 
ern Ry.,  105  Mo.  577  (1891).  Though 
a  corporation  is  given  an  exclusive 
right  to  streets,  yet  a  new  corporation 
may  be  authorized  to  use  the  streets 
on  giving  compensation  to  the  old 
company.  It  amounts  to  an  exercise 
of  the  power  of  eminent  domain. 
Philadelphia,  etc.  Ry.'s  Appeal,  102 
Pa.  St.  123  (1883).  The  charter  of 
St.  Louis,  art.  10,  §  6,  provides  that 
"any  street-railroad  company  shall 
have  the  right  to  run  its  ears  over 
the  track  of  any  other  street-railroad 
company  on  payment  of  just  compen- 
sation for  the  use  thereof,  under  such 
rules  and  regulations  as  may  be  pre- 
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company  is  given  by  statute  the  right  to  use  the  tracks  of  another  com- 
pany. The  supreme  court  of  the  United  States,  in  passing  upon  the 
amount  of  compensation  to  be  paid  upon  the  condemnation  of  a  canal, 
said :  "  The  whole  value  must  be  paid,  and  that  value  depends  largely 
upon  the  productiveness  of  the  property,  the  franchise  to  take  tolls."  ^ 


scribed  by  ordinance ;  and  it  shall  be    of  a  specified  time,  the  city  need  not. 


the  duty  of  the  municipal  assembly  to 
immediately  pass  such  ordinances  as 
maj'  be  necessary  to  carry  this  pro- 
vision into  effect."  Held,  that  an  or- 
dinance having  been  passed  gi^'^ng 
the  right  to  use  tracks,  the  only  thing 
necessary  to  perfect  the  right  was  to 
have  the  "just  compensation"  ascer- 
tained, as  provided  by  ordinance. 
Proceedings  under  an  ordinance  pro- 
viding that  when  the  right  to  use  the 
tracks  of  one  company  has  been 
granted  to  another  company,  and  the 
two  cannot  agree  as  to  compensation, 
it  shall  be  determined  by  commission- 
ers appointed  by  the  maj'or,  do  not 
involve  the  exercise  of  the  right  of 
eminent  domain.  Under  said  art.  10, 
§  6,  the  city  has  the  power  to  make 
rules  and  regulations,  not  only  for 
running  the  cars  of  one  company  over 
the  tracks  of  another,  but  also  for 
ascertaining  the  compensation  to  be 
paid  therefor.  Union  Depot  R.  R.  v. 
Southern  Ry.,  105  Mo.  562  (1891). 
See  also  on  this  point,  St.  Louis 
R.  R.  V.  Southern  Ry.,  105  Mo.  577 
(1891).  Where,  by  the  terms  of  the 
charter,  the  municipality,  at  the  end 
of  twenty-one  years,  may  take  a  street 
railway's  property  and  franchise  by 
pajang  the  then  value,  exclusive  of 
any  allowance  for  past  or  future 
profits,  or  other  consideration  what- 
ever, such  value,  in  case  of  difference, 
to  be  determined  by  a  referee  nom- 
inated by  the  board  of  trade,  the  value 
is  fixed  by  the  cost  of  construction 
at  the  date  of  the  sale,  subject  to  a 
proper  deduction  for  depreciation,  and 
not  on  a  basis  of  a  rental  valuation. 
Edinburgh  St.  Tramways  Co.  v.  Edin- 
burgh, [1894]  A.  C.  456,  aff'g  London 
County  Council  v.  London  St.  Tram- 
ways, [1894]  2  Q.  B.  189,  and  31  Sc. 
L.  R.  598.  Where,  by  the  original 
charter,  the  city  has  the  right  to  pur- 
chase  the   street  railway   at   the   end 


at  the  end  of  such  time,  purchase 
extensions  which  were  authorized  by 
subsequent  acts.  North  Metropolitan, 
etc.  Co.  V.  London  Countv  Council,  72 
L.  T.  Rep.  586  (1895).  On  this  sub- 
ject of  compensation,  see  also  §  931, 
infra,  on  Water-works.  In  an  opinion 
rendered  to  the  legislature  of  New 
Hampshire  by  the  supreme  court  ia 
that  state  in  1891  (Opinion  of  the 
Justices,  66  N.  H.  629),  the  court  ad- 
vised the  legislature  that  it  could  not 
confiscate,  either  partially  or  wholly, 
the  property  of  the  Concord  Railroad, 
even  though  the  constitution  of  the 
state  did  not  require  compensation  to 
be  given  for  property  taken  for  pubUo 
uses.  The  court  advised  the  legisla- 
ture that  the  compensation  must  be 
for  the  right  of  way  as  well  as  the 
tangible  property.  The  New  Hamp- 
shire statute  allowing  one  railroad 
company  to  run  its  trains  over  the 
tracks  of  another  railroad  company 
was  construed  in  Concord  &  M.  R.  R. 
V.  Boston  &  M.  R.  R.,  68  N.  H.  519 
(1896). 

1  Monongahela  Nav.  Co.  v.  U.  S.,  148 
U.  S.  312,  329  (1893).  In  the  ap- 
praisal of  the  value  of  water-works 
which  a  city  acquires  under  a  provis- 
ion in  the  original  city  grant  to  the 
company,  the  going  value  of  the  busi- 
ness for  the  unexpired  period  of  the 
franchise  must  be  paid  for  in  addition 
to  the  value  of  the  physical  property. 
City  of  Omaha  v.  Omaha  Water  Co., 
218  U.  S.  180  (1910).  See  also  §  931, 
infra.  Where  a  city  condemns  a 
water-works  plant  it  must  pay  for  the 
franchise  as  well  as  the  other  property 
and  in  ascertaining  such  value  there 
will  be  considered  the  physical  prop- 
erty as  a  going  concern,  and  the  income 
on  reasonable  tolls,  and  the  market 
value  of  the  capital  stock,  and  the 
value  of  a  contract  with  the  city.  Re 
Monongahela  Water  Co.,  223  Pa.  St. 
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In  the  appraisal  of  the  value  of  water-works  which  a  city  acquires  under 
a  provision  in  the  original  city  grant  to  the  company,  the  going  value 
of  the  business  for  the  unexpired  period  of  the  franchise  must  be  paid 
for  in  addition  to  the  value  of  the  physical  property.^  Where  the  con- 
sent of  the  municipality  is  required  by  the  legislature  upon  such  condi- 
tions as  the  former  might  prescribe,  and  such  consent  is  given  on  condi- 
tion that  the  city  may  grant  the  right  to  other  companies  to  use  the 


323  (1909).  C/.  eases  in  preceding 
note.  In  Massachusetts  a  different 
rule  prevails.  Greenwood  v.  Freight 
Co.,  105  U.  S.  13  (1881).  In  Metro- 
politan R.  R.  V.  Quincy  R.  R.,  94 
Mass.  262  (1866),  the  court  held  that 
where  one  street  railroad  is  given 
authority  to  use  the  tracks  of  another 
street  railway  upon  paying  compen- 
sation, the  compensation  may  be 
based  upon  the  amount  of  business  of 
the  former  corporation,  done  on  the 
tracks  of  the  latter,  and  accounts  may 
be  required  to  be  kept  in  order  to  as- 
certain that,  even  though  the  legisla- 
ture reserved  the  right  to  amend  or 
repeal  the  franchises  of  the  old  com- 
pany. The  new  road,  by  this  method, 
was  not  allowed  any  profit  on  busi- 
ness done  on  the  tracks  of  the  old, 
but  only  the  cost  thereof,  including 
interest  on  cost  of  horses  and  cars 
used.  But  in  a  later  case  (Metro- 
poHtan  R.  R.  v.  Highland  R.  R.,  118 
Mass.  290  —  1875),  this  court  held  that 
no  compensation  should  be  allowed 
for  diminution  of  profits,  or  diminu- 
tion in  the  value  of  the  franchise, 
but  that  the  compensation  should  be 
only  for  the  use  and  wear  of  the 
tracks.  It  should  be  noted  that  in 
that  state  railways  have  no  time  fran- 
chises in  the  streets.  The  statutes 
expressly  reserve  the  right  to  the 
cities  to  order  the  company  at  any 
time  to  take  up  its  tracks  from  the 
streets. 

Pub.  Stat,  of  Mass.  (1882),  p.  646, 
§  23,  provided  as  follows : 

"  The  board  of  aldermen  or  the  selectmen, 
at  any  time  after  the  expiration  of  one  year 
from  the  opening  for  use  of  a  street  railway 
in  their  city  or  town,  and  after  notice  pub- 
lished as  provided  in  section  twenty-one, 
and  a  hearing,  if  in  their  judgment  the  in- 
terests of  the  public  so  require,  may  order 
that  the  location  of  any  track  shall  be  re- 
voked ;   and  the  company  shall  thereupon 
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remove  the  same  in  conformity  with  such 
order,  and  shall  put  the  street  in  as  good 
condition  as  it  was  immediately  before 
being  occupied  by  said  track." 

See  Henderson  v.  Central  Pass.  Ry., 
21  Fed.  Rep.  358,  364  (1884),  where 
this  fact  is  referred  to.  A  more  re- 
cent statute  requires  action  on  the 
part  of  the  railroad  commissioners 
also  before  tracks  can  be  ordered  up. 
See  Laws  1898,  ch.  578,  §  17.  Where 
by  the  charter  of  a  street  railway 
other  companies  are  to  be  allowed  to 
use  its  tracks,  the  compensation  to 
be  paid  to  the  former  should  not  in- 
clude anything  for  losses  from  profits 
by  reason  of  the  competition.  Even 
though  the  former  has  taken  up  a 
cable  line  and  put  in  a  trolley  Une, 
the  compensation  to  be  paid  for  run- 
ning over  such  trolley  hne  need  not 
include  anything  on  account  of  the 
discarded  cable  hne.  Nor  should  any- 
thing for  the  former's  special  fran- 
chise tax  be  included,  but  payment  of 
half  of  the  annual  property  tax 
should  be  included.  Grand,  etc.  Ry. ' 
V.  Citizens'  Ry.,  148  Mo.  665  (1899). 
Where  a  municipality  takes  over  a 
street  railway  under  an  original 
agreement  by  which  the  price  is  to  be 
settled  by  arbitration,  nothing  being 
said  as  to  the  basis  of  the  price,  the 
railway  is  to  be  valued  as  capable 
of  earning  a  profit,  but  not  as  an  in- 
come-earning concern.  Mayor,  etc. 
V.  Dudley,  etc.  Co.,  97  L.  T.  Rep.  556 
(1907).  See  also  §  931,  iyifra.  Where 
a  city  is  extended  and  it  takes  pos- 
session of  a  turnpike  it  ■nnll  have  to 
pay  damages  therefor,  and  the  dam- 
ages will  include  the  right  of  using 
and  enjoving.  Citv  of  Belle\'ille  v. 
St.  Clair,  etc.  Co.,  234  111.  428  (1908). 

1  City  of  Omaha  v.  Omaha  Water 
Co.,  218  U.  S.  180  (1910). 
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tracks  on  the  pajTiient  of  a  compensation  to  be  fixed  by  a  majority  of 
three  persons,  two  being  city  officials,  and  one  the  president  of  the  com- 
pany, the  city  may  authorize  a  new  company  to  put  in  the  trolley  sys- 
tem and  operate  its  cars  over  the  lines  of  the  old  company,  even  though 
some  trouble  and  disturbance  are  caused  in  putting  in  the  plant. ^  Where 
two  companies  have  the  right  to  run  over  the  same  tracks,  one  may  file 
a  bill  in  equity  to  compel  the  repair  or  reconstruction  thereof.^  Where, 
before  the  exjjiration  of  a  street-railway  company's  rights,  the  city 
authorizes  another  company  to  use  the  same  streets,  the  former  com- 
pany may  enjoin  the  latter  from  running  its  cars  on  the  former  company's 
tracks,  and  from  laying  its  rails  so  as  to  prevent  or  impede  the  former's 
cars.^ 

§  917.   Rights  and  duties  of  a  street  railroad  relative  to  its  daily 
operation.  —  A  street  railroad  has  a  prior  right  to  the  use  of  its  tracks. 


^  North  Baltimore,  etc.  Ry.  v.  North 
Avenue  Ry.,  75  Md.  247  (1892).  A 
provision  in  the  ordinance  that  other 
companies  shall  be  allowed  to  use 
tracks  constructed  under  it  does  not 
apply  to  tracks  laid  even  subsequently 
under  another  ordinance.  Chicago, 
etc.  Ry.  V.  Kansas  City,  etc.  R.  R.,  52 
Fed.  Rep.  178  (1892).  Compensation 
must  be  paid  by  one  company  for 
running  over  the  tracks  of  another 
company,  even  though  the  ordinances 
give  the  right  to  one  to  run  over  the 
other.  The  material  placed  in  the 
street  by  a  street-railway  company 
is  the  private  property  of  the  com- 
pany. An  ordinance  may  specify  the 
mode  in  which  compensation  shall 
be  fixed,  but  cannot  arbitrarily  fix  the 
amount.  Canal,  etc.  R.  R.  v.  Orleans 
R.  R.,  44  La.  Ann.  54  (1891).  Where 
the  city  charter  authorizes  it  to  allow 
one  street-raihoad  company  to  run 
its  cars  over  the  tracks  of  another 
company,  the  city  may  authorize  the 
running  of  electric  cars  by  the  former 
company  over  the  tracks  of  the  lat- 
ter. Canal,  etc.  R.  R.  v.  Crescent, 
etc.  R.  R.,  44  La.  Ann.  485  (1892). 
Where  a  city  in  making  a  grant  to  a 
street  railway  reserves  the  right  to 
condemn  for  the  joint  use  of  other 
companies  the  right  to  run  over  the 
tracks  for  five  blocks,  this  provision 
is  legal  and  the  condemnation  may  be 
by  the  new  company  duly  authorized 
by  the  city.     The  city  may  also  pre- 


scribe regulations  in  regard  to  the 
joint  use  of  such  tracks.  Where,  how- 
ever, the  street  is  -wide  enough  for 
two  tracks  without  interfering  ■nith 
trafl&c,  the  necessity  for  such  con- 
demnation is  not  shown.  Mercantile, 
etc.  Co.  V.  Collins  Park,  etc.  R.  R., 
101  Fed.  Rep.  347  (1900).  A  street- 
railway  company  which  has  accepted 
a  grant  from  a  city  which  contains  a 
condition  that  other  street  railways 
shall  have  a  right  to  use  the  former's 
tracks  cannot  prevent  such  use  on  the 
ground  that  such  condition  was  ille- 
gal. Staten  Island,  etc.  R.  R.  v.  Staten 
Island,  etc.  R.  R.,  34  N.  Y.  App.  Div. 
181  (1898). 

2  New  Orleans,  etc.  R.  R.  v.  Canal, 
etc.  R.  R.,  47  La.  Ann.  1476  (1895).  A 
contract  between  two  railroads  that 
at  certain  places  each  will  allow  the 
other  to  build  tracks  on  the  rights  of 
way  of  the  other,  and  to  make  cross- 
ings needed  by  either  one  of  the  com- 
panies agreeing  to  make  such  cross- 
ings, the  other  companj',  upon  failure 
to  do  so,  having  the  right  to  make 
the  crossing  at  the  former's  expense, 
is  valid,  and  enforceable  by  a  court 
of  equity,  ev^en  though  the  contract 
works  a  hardship.  South,  etc.  R.  R.  v. 
Highland,  etc.  R.  R.,  98  Ala.  400 
(1893).     See  also  §  898,  supra. 

^  Citizens'  St.  R.  R,  v.  City  Ry.,  64 
Fed.  Rep.  647  (1894) ;  s.  c,  166  U.  S. 
557. 
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and  persons,  carriages,  wagons,  stages,  etc.,  must  leave  the  tracks  when 
a  car  is  obstructed  by  them.^  A  provision  in  an  ordinance  as  to  the 
speed  may  be  modified  by  the  local  authorities.^  A  traffic  agreement 
between  two  railway  companies  by  which  one  of  them  is  not  to  compete 
with  the  other  will  not  be  enforced  by  injunction.^  A  city  may  locate 
a  sewer  in  the  middle  of  the  street,  even  though  its  construction  tem- 
porarily stops  the  operation  of  a  street  railroad.'^  A  city  may  authorize 
the  company  to  charge  double  fare  to  points  beyond  a  specified  point.^ 


1  If  a  heavy  truck  refuses  to  make 
way  on  street-railway  tracks  for  a 
car,  the  di-iver  is  liable  to  indictment. 
The  right  to  lay  down  and  use  the 
tracks  is  a  franchise.  Commonwealth 
V.  Temple,  80  Mass.  69  (1859).  Or  he 
may  be  liable  under  a  city  ordinance. 
State  V.  Foley,  31  Iowa,  527  (1871). 
Vehicles  may  drive  upon  or  across 
a  street-railway  track,  even  though 
other  parts  of  the  street  are  clear. 
Adolph  V.  Central  Park,  etc.  R.  R.,  65 
N.  Y.  554  (1875).  A  street  steam  rail- 
way has  a  first,  but  not  exclusive, 
right  to  use  its  tracks  as  against 
wagons.  The  driver  of  the  wagon 
must  be  vigilant  in  discovering  an 
approaching  car,  and  quick  to  leave 
the  tracks  when  discovered.  Hen- 
nessy  v.  Brooklyn  City  R.  R.,  73  Hun, 
569  '(1893) ;  aff'd,  147  N.  Y.  721.  A 
statute  on  the  law  of  the  road  and 
public  stages  relative  to  turning  out 
for  a  passing  vehicle  does  not  apply 
to  street  railroads.  Whitaker  v. 
Eighth,  etc.  R.  R.,  51  N.  Y.  295  (1873). 
Other  vehicles  may  drive  on  the 
tracks,  but  must  give  a  preference  to 
the  street  cars.  Adolph  v.  Central 
Park,  etc.  R.  R.,  65  N.  Y.  554  (1875) ; 
s.  c,  76  N.  Y.  530  (1879).  A  street- 
railway  company  may  enjoin  a  coach 
line  from  using  the  tracks  of  the  for- 
mer to  the  obstniction  of  the  cars  of 
the  former.  Citizens'  Coach  Co.  v. 
Camden,  etc.  R.  R.,  33  N.  J.  Eq.  266 
-  (1880).  Street  cars  have  no  superior 
right  of  way  at  street  crossings. 
O'Neil  V.  Dry  Dock,  etc.  R.  R.,  129 
N.  Y.  125  (1891). 

2  Brooklyn  v.  Nassau  Elec.  R.  R.,  20 
N.  Y.  App.  Div.  31  (1897). 

'  Wilmington  City  Ry.  v.  Wilming- 
ton, etc.  Ry.,  46  Atl.  Rep.  12  (Del. 
1900). 

^  City,  etc.  San  Antonio  v.  San  An- 


tonio, etc.  Ry.,  15  Tex.  Civ.  App.  1 
(1896).  In  Clapp  v.  Spokane,  53  Fed. 
Rep.  515  (1892),  the  city  was  enjoined 
from  tearing  up  the  tracks  for  the 
purpose  of  laying  a  sewer  under  them, 
there  being  plenty  of  room  on  the 
side  of  the  street  for  such  sewer.  The 
court  granted  the  injunction  instead 
of  remitting  the  parties  to  an  action 
at  law,  because  the  company  would 
be  rendered  insolvent,  and  because 
the  city  itself  was  already  practically 
insolvent.  The  court  held  that  in 
laying  the  sewer  the  citj'^  must  be 
reasonable  in  its  location  and  con- 
struction. A  street  railway  cannot 
prevent  the  city  from  laying  a  sewer 
in  the  middle  of  the  street  where  the 
tracks  of  the  company  are,  where  the 
city  has  reserved  the  right  to  so  con- 
struct its  sewer.  Spokane  St.  Ry.  v. 
Spokane,  5  Wash.  634  (1893). 

^  Robira  v.  New  Orleans,  etc.  R.  R., 
45  La.  Ann.  1368  (1893).  An  individ- 
ual cannot  maintain  an  action  to  en- 
join a  street  railway  from  charging 
an  illegal  fare.  The  proper  remedy  is 
for  the  attorney-general  to  commence 
suit  to  annul  the  charter.  McNulty  v. 
Brooklyn,  etc.  R.  R.,  31  N.  Y.  Misc. 
Rep.  674  (1900).  Where  by  the  con- 
tract between  a  street-railway  com- 
pany and  a  city  the  charge  between 
any  two  points  is  to  be  only  five  cents, 
this  applies  to  a  line  afterwards  ac- 
quired by  the  street-railway  company, 
although  such  Une  was  originally 
built  by  a  company  having  power  to 
charge  ten  cents.  Adams  v.  Union 
R.  R.,  21  R.  I.  134  (1899).  A  statute 
that  upon  a  lease  a  person  shall  be 
carried  for  one  fare  over  the  railroads 
"embraced  in  such  contract"  does  not 
give  a  right  to  a  trip  for  five  cents 
over  another  railroad  subsequently 
acquired  by  lease.     Mendoza  v.  Met- 
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A  street  railroad  may  donate  money  to  a  baseball  park.^  A  building 
cannot  be  moved  on  the  street  to  the  obstruction  of  cars.^  A  change 
in  the  rules  as  to  transfers  must  be  only  after  reasonable  notice.^  The 
question  of  when  and  to  what  extent  the  legislature  may  reduce  street- 
railway  fares  is  considered  elsewhere.^  The  charter  will  not  be  for- 
feited for  failure  to  operate  for  a  few  days.^  A  condition  in  a  grant 
of  a  right  of  way  to  a  street  railway  that  cars  shall  be  run  at  certain 
intervals  is  not  violated  by  omission  to  run  the  cars  on  account  of 
storms.^  A  court  cannot  enjoin  a  street  railway  from  running  its 
cars  at  longer  intervals  than  it  has  been  accustomed  to  run  them, 
this  being  a  legislative  and  administrative,  and  not  a  judicial  function.^ 
Regulations  concerning  tickets  are  governed  by  substantially  the  same 
rules  as  steam  railroads.^    Mandamus  lies  at  the  instance  of  a  munici- 


ropolitan,  etc.  R.  R.,  48  N.  Y.  App. 
Div.  62  (1900).  In  Massachusetts 
there  is  a  criminal  statute  against 
avoiding  payment  of  fare  on  a  street 
railway.  Commonwealth  v.  Jones, 
174  Mass.  401  (1899). 

1  Temple  Street  Cable  Ry.  v.  Hell- 
man,  103  Cal.  634  (1894).  See  also 
§  909,  supra. 

2  Millville  Traction  Co.  v.  Goodwin, 
53  N.  J.  Eq.  448  (1895). 

3  Consolidated  T.  Co.  v.  Tabom,  58 
N.  J.  L.  1;  aff'd,  58  N.  J.  L.  408 
(1895). 

^  See  §  902,  supra. 

*  It  is  no  cause  for  forfeiture  that 
the  company  worked  its  men  more 
than  ten  hours  a  day,  or  that  for  five 
days  it  did  not  run  its  trains.  Peo- 
ple V.  Atlantic,  etc.  R.  R.,  125  N.  Y. 
513  (1891).  A  street-raih-oad  charter 
cannot  be  forfeited  because  of  six 
days'  non-user,  nor  because  the  com- 
pany works  its  men  more  than  ten 
hours  a  day.  People  v.  Atlantic,  etc. 
R.  R.,  57  Hun,  378  (1890).  For  an 
article  on  mandamus  to  compel  cor- 
porations to  perform  their  duties,  see 
45  Cent.  L.  J.  278.  In  Texas  an  abut- 
ting property  owner  cannot  by  man- 
damus  compel  a  street-railway  com- 
pany to  operate  its  line.  San  Antonio, 
etc.  Ry.  V.  State,  90  Tex.  520  (1897). 
See  §  903,  supra.  In  State  St.  v.  Home 
St.  Ry.,  43  Neb.  830  (1895),  the  court 
held  that  stockholders  were  not 
proper  parties  to  mandamus  proceed- 
ings by  property  owners  to  compel  a 
street-railway  company  to  relay  track 
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which  it  had  torn  up.  See  also  §§  903, 
904,  supra. 

8  Buffalo,  etc.  Co.  v.  Bellevue,  etc. 
Co.,  165  N.  Y.  247  (1901).  A  condition 
in  a  deed  for  a  right  of  way  to  a 
street  railway  in  regard  to  the  service 
does  not  give  the  owner  a  right  to 
damages  in  case  the  street  railway 
abandons  the  track.  Atlanta,  etc.  Ry. 
V.  Jackson,  108  Ga.  634  (1899).  A 
street-railway  company  which  pur- 
chases the  street  railways  and  prop- 
erty of  another  company  is  not  bound 
to  honor  passes  issued  by  the  latter, 
even  though  such  passes  were  issued 
for  rights  of  way.  Wallace  v.  Ann 
Arbor,  etc.  Ry.,  121  Mich.  588  (1899). 
Where  a  purchaser  of  a  street-railway 
franchise  is  bound  to  comply  with  a 
condition  of  such  franchise  to  give 
transfers,  and  such  person  again  sells 
the  franchise,  the  obligation  is  no 
longer  binding  on  such  purchaser. 
Reynolds  v.  Pacific,  etc.  Ry.,  146  Cal. 
261  (1905). 

^  Honolulu  R.  T.  Co.  v.  Hawaii, 
211U.  S.  282  (1908). 

*  Where  a  street-railway  company 
is  under  no  obligation  to  give  trans- 
fers, it  may  attach  conditions  to  the 
transfers  which  it  voluntarily  does 
give.  Hefifron  v.  Detroit  City  Ry.,  92 
Mich.  406  (1892).  If  a  passenger  in 
a  street  car  puts  too  much  money  in 
the  box  by  accident,  he  may  retain 
the  fare  of  the  next  passenger.  Cor- 
bett  V.  Twenty-third,  etc.  Ry.,  42  Hun, 
587  (1886). 
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pality  to  compel  a  street  railway  to  comply  with  the  terms  of  the  grant 
from  the  municipality.^  Mandamus  does  not  lie  to  compel  a  street 
railway  to  operate  a  line  which  it  has  abandoned  and  intends  to  take  up.^ 
A  state  may  maintain  a  suit  to  compel  a  receiver  of  a  street  railway  to  re- 
move the  street-railway  tracks  from  the  streets  on  account  of  the  tracks 
having  become  a  public  nuisance  by  not  being  properly  maintained, 
and  the  railroad  company  itself  is  not  a  necessary  party  defendant.* 

§  918.  Liability  for  negligence,  etc.  —  The  rules  of  liability  of  a 
street  railroad  for  damages  for  accidents  due  to  the  negligence  of  the 
company  and  its  employees  do  not  come  within  the  scope  of  this  work. 
In  certain  respects  its  liability  is  peculiar  to  it  as  a  street  railway.* 
Even  though  a  street  railway  uses  cable  power  instead  of  animal  power, 
without  express  authority  so  to  do,  yet  it  is  not  liable  for  an  accident 
where  there  was  no  negligence  on  its  part.  The  state  alone  can  raise 
the  objection.^  Where  two  connecting  street  railways  own  cars  in  com- 
mon which  are  operated  over  the  entire  two  lines  by  the  same  employees, 
who  are  paid  one  half  by  each  company,  either  company  is  liable  for 
an  accident  occurring  on  either  line.^ 

§  919.  Ordinances  of  municipality  in  regard  to  street  railroads. — 
It  has  already  been  shown  that  a  city  cannot  repeal  a  grant  of  a  right 
to  a  street  railroad  to  use  the  streets  for  its  tracks.''     Nor  can  the  city 

1  Township,  etc.  v.  Detroit,  etc.  Ry.,  '  City  of  New  York  v.  Montague, 
90  N.  W.  Rep.  42  (Mich.  1902).  Man-  145  N.  Y.  App.  Div.  172  (1911). 
damus  lies  at  the  instance  of  a  state  *  A  street-railway  company  is  liable 
to  compel  a  street  railroad  to  operate  if  it  leaves  its  rails  so  far  above  the 
its  entire  road  and  also  such  other  level  of  the  street  that  a  person  trips 
street  railways  as  it  has  legally  ac-  and  is  injured.  Schild  i;.  Central,  etc. 
quired,  and  even  though  one  por-  R.  R.,  133  N.  Y.  446  (1892).  And  for 
tion  of  its  road  is  not  operated  because  an  accident  due  to  a  hole  under  its 
the  company  cannot  agree  with  a  tracks,  even  though  it  was  dug  under 
municipality  as  to  the  use  and  repair  a  permission  given  by  the  city.  McMa- 
of  a  bridge,  nevertheless  the  company  hon  v.  Second  Ave.  R.  R.,  75  N.  Y. 
must  operate  such  unconnected  end  231  (1878).  Where  a  street  railway 
by  itself.  Bridgeton  v.  Bridgeton,  etc.  is  accustomed  to  carry  packages  for 
Co.,  62  N.  J.  L.  592  (1899).  Man-  hire,  it  is  liable  as  a  common  carrier 
daniiis  lies  at  the  instance  of  a  pas-  for  the  loss  of  a  package.  Levi  v. 
senger  to  compel  a  street  railway  to  Lynn,  etc.  R.  R.,  93  Mass.  300  (1865). 
give  transfers  in  accordance  with  Under  its  reserved  power  to  make 
the  contract  between  the  company  and  ordinances  concerning  street  railroads, 
the  city.  Richmond,  etc.  Co.  v.  the  city  may  exact  a  high  degree  of 
Browa,  97  Va.  26  (1899).  Where  a  care  in  stopping  cars  where  there  is 
telephone  company  charges  more  than  danger.  Fath  v.  Tower  Grove,  etc. 
its  original  grant  from  a  city  author-  Ry.,  105  Mo.  537  (1891). 

ized,    its    franchises    cannot    be    for-  ^  Chicago,  etc.  Ry.  v.  Chicago,  etc. 

feited,  but  it  may  be  ousted  from  the  Ry.,  186  111.  219  (1900). 

enjoyment    of    the    grant.     People    v.  ^  Messenger  v.  St.  Paul,  etc.  Ry.,  77 

Chicago,  etc.  Co.,  220  111.  238  (1906).  Minn.  34  (1899). 

2  State  V.  Helena,  etc.  Co.,  22  Mont.  ^  See  §  913,  supra. 
391   (1899). 
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pass  an  ordinance  increasing  the  amount  of  paving  which  the  company 
must  do.^  A  city  cannot  so  change  the  grade  of  the  street  as  to  practi- 
cally cause  the  removal  of  a  street  railway.-  It  has  also  been  decided 
that  the  city  cannot  pass  an  ordinance  compelling  the  company  to  trans- 
fer passengers  from  one  line  to  another.^  But  a  public  service  com- 
mission may  be  authorized  by  statute  to  order  connecting  street  rail- 
ways to  give  transfers  to  passengers  and  to  divide  the  five  cent  fare ; 
three  and  three  quarter  cents  to  one  company  and  one  and  one  quarter 
cents  to  the  other.*  A  city  may  pass  and  enforce  an  ordinance  requir- 
ing the  company  to  water  its  tracks/  to  make  reports,^  to  cease  to  use 
bob-tail  cars/  to  stop  a  car  when  there  is  danger/  to  run  cars  at  certain 
intervals,  if  such  an  ordinance  is  reasonable ;  ^  to  adopt  a  certain  rail 
when  the  original  grant  contemplates  such  a  change/°  to  sell  tickets  on 
the  cars/^  and  may  prohibit  a  stage  line  from  placing  exterior  advertise- 


1  See  §  913,  supra,  and  §  920,  infra. 

2  Owensboro  v.  Owensboro,  etc. 
R.R.,  40  S.  W.  Rep.  916  (Ky.  1897). 
C/.  §  920,  injra. 

3  A  street  railway  cannot  be  com- 
pelled to  give  transfers  where  the 
ordinance,  which  has  been  accepted  and 
acted  upon,  has  no  such  provision. 
Electric  Ry.  v.  Grand  Rapids,  84 
Mich.  257  (1890).  A  city  has  no  power 
to  compel  a  street-railway  company  to 
grant  transfer  tickets  from  one  car  to 
another.  Citv  of  Atlanta  v.  Old  Col- 
ony Trust  Co.,  88  Fed.  Rep.  859 
(1898).  An  ordinance  requiring  a 
street  railway  to  carry  passengers 
free  who  have  a  transfer  from  a  con- 
necting line  is  unconstitutional.  Chi- 
cago, etc.  Rv.  V.  City  of  Chicago,  142 
Fed.  Rep.  844  (1905). 

*  People  V.  WiUcox,  194  N.  Y.  383 
(1909),  the  court  declining  to  follow 
the  decision  in  Prentis  v.  Atlantic 
Coast  Line  Co!,  211  U.  S.  210,  where  it 
was  held  that  the  action  of  the  Vir- 
ginia public  ser\ace  commission  in 
fixing  railroad  rates  was  not  judicial 
but  legislative,  and  that  not  even  the 
constitution  of  a  state  could  author- 
ize a  judicial  body  to  fijc  rates.  The 
New  York  Court  of  Appeals  said  that 
rate  making  may  be  judicial,  even 
though  it  pertains  to  the  future,  and 
even  though  judicial  inquiries  as  a 
rule  pertain  only  to  present  and  past 
facts  under  existing  laws.  The  New 
York    court    said    a    judicial    decision 


often  determines  in  advance  what 
future  action  will  be  a  discharge  of 
existing  obligations,  and  that  if  the 
court  has  power  to  declare  five  cents 
too  much  and  three  cents  too  small, 
it  has  power  to  declare  that  four  cents 
is  reasonable  and  shall  continue. 

5  Citv,  etc.  Ry.  v.  Mayor,  77  Ga. 
731  (1886). 

6  St.  Louis  V.  St.  Louis  R.  R.,  89 
Mo.  44  (1886). 

7  State  V.  Trenton,  53  N.  J.  L.  132 
(1890) ;  Trenton,  etc.  R.  R.  v.  Tren- 
ton, 53  N.  J.  L.  132  (1890);  South 
Covington,  etc.  Ry.  v.  Berry,  93  Ky. 
43  (1892). 

*  The  citj%  by  ordinance,  may  order 
a  car  to  be  stopped  upon  the  first 
appearance  of  danger.  Fath  v.  Tower 
Grove,  etc.  Ry.,  105  Mo.  537  (1891). 

^  An  ordinance  that  a  street-rail- 
way company  shall  run  cars  every 
twenty  minutes  from  midnight  to  six 
o'clock  is  valid,  unless  the  company 
proves  that  it  is  unreasonable.  Mayor 
I'.  Drv  Dock,  etc.  R.  R.,  133  N.  Y. 
104  (1892). 

1"  When  the  grant  to  the  company 
pro^^des  that  the  most  approved  rail 
shall  be  used,  the  city  may  compel  the 
company  to  change  from  the  tram-rail 
to  the  crescent-rail.  Louisville  City 
Rv.  V.  Louisville,  8  Bush  (Ky.),  415 
(1871). 

"  A  city  may  by  ordinance  compel 
a  street-railway  company  to  sell 
tickets  on  the  cars  at  the  price  speci- 
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ments  on  its  stages.^  An  ordinance  may  require  cars  to  stop  fully 
before  crossing  the  streets  ;  -  may  limit  the  speed  to  six  miles  an  hour ;  ^ 
may  require  fenders,^  and  a  flagman.^  A  city  may  prohibit  an  unrea- 
sonable use  of  salt  on  a  street-railway  line.^  A  city  may  at  any  time 
require  an  electrical  street  railway  to  use  guard-wires  at  points  where 
its  wires  cross  telephone  wires  already  constructed,  and  the  telephone 
company  may  have  a  mandamus  to  that  effect.^  Where  a  street 
railway  accepts  an  ordinance  to  lay  the  most  approved  rail  and  certain 
paving,  it  may  be  compelled  by  mandamus  to  do  so,  and  to  take  up 
T  rails  which  had  been  laid  many  years  before.^  The  state  may  com- 
pel street  railroads  to  inclose  the  platform  so  as  to  protect  its  employees 
from  the  weather.^  A  bridge  is  part  of  the  highway,  but  the  authori- 
ties may  require  the  company  to  strengthen  it,  even  after  they  have 
consented  to  its  use.^°  A  city  may  be  enjoined  from  passing  an  illegal 
ordinance,^^  but  it  has  been  held  that  the  city  cannot  enjoin  the  company 
from  raising  the  fare,  even  though  it  is  raised  above  the  limit  fixed  by 
charter.i2  ^^  ordinance  that  a  passenger  in  a  street  car  may  pay  a 
lower  rate  if  he  is  not  given  a  seat,  cannot  be  enforced  by  revoking 
the  franchise  of  the  company  or  subjecting  it  to  ruinous  penalties,  es- 
pecially where  the  reasonableness  of  the  ordinance  itself  is  doubtful.^^ 


fied  in  the  original  franchise  of  the 
company.  Detroit  v.  Ft.  Wayne,  etc. 
Ry.,  95  Mich.  456  (1893).  In  Ne- 
braska the  city  of  Lincoln  has  power 
to  reduce  the  rates  of  street  railways. 
Having  that  power,  it  may  compel  the 
company  to  sell  tickets  on  cars  —  six 
for  twenty-five  cents.  Sternberg  v. 
State,  36  Neb.  307  (1893). 

1  Fifth  Ave.,  etc.  Co.  v.  City  of  New 
York,  194  N.  Y.  19  (1909). 

2  Cape,  etc.  R.  R.  v.  Cape  May,  59 
N.  J.  L.  404  (1896).   , 

3  State  V.  Cape  May,  59  N.  J.  L. 
393  (1896). 

'  State  V.  Cape  May,  59  N.  J.  L.  396 
(1896).  An  ordinance  requiring  street 
cars  to  have  fenders  reaching  not 
more  than  three  inches  from  the 
tracks  is  unreasonable.  City  of  Brook- 
lyn V.  Nassau,  etc.  R.  R.,  38  N.  Y. 
App.  Div.  365  (1899). 

^  A  street  railway  may  be  compelled 
to  maintain  a  flagman  at  street  cross- 
ings and  may  be  subjected  to  criminal 
prosecution  for  failure  so  to  do.  Cam- 
den, etc.  Ry.  V.  City  of  Catlettsburg, 
129  Fed.  Rep.  421  (1904). 


6  State  V.  Elizabeth,  58  N.  J.  L. 
619  (1896). 

^  State  V.  Janesville  St.  Ry.,  87 
Wis.  72  (1894). 

8  Wilbur  V.  Trenton,  etc.  Ry.,  57 
N.  J.  L.  212  (1894). 

9  State  V.  Smith,  58  Minn.  35 
(1894);  State  v.  Nelson,  52  Ohio  St. 
88  (1894). 

1"  Berks  County  v.  Reading,  etc.  Ry., 
167  Pa.  St.  102  (1895).  See  also  §  915, 
supra,  and  §  922,  infra. 

"  The  city  authorities  may  be 
enjoined  from  passing  an  ordinance 
directing  the  tracks  to  be  torn  up. 
Paterson,  etc.  R.  R.  v.  Paterson,  24 
N.  J.  Eq.  158  (1873).  Cf.  Chicago  v. 
Evans,  24  111.  52  (1860). 

12  Even  though  a  city  has  the  future 
power  to  purchase  a  street  railway,  it 
cannot  enjoin  ultra  vires  acts  of  the 
company,  such  as  raising  the  fare  con- 
trarv  to  the  grant.  Cambridge  v. 
Cambridge  R.  R.,  92  Mass.  50  (1865). 

13  Portland  Ry.,  etc.  v.  City  of  Port- 
land, 201  Fed.  Rep.  119  (1912),  the 
court  holding  also  that  a  city  has  no 
inherent  power  to  contract  that  street 
ear  rates  shall  not  be  reduced. 
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§  920.  Paving,  assessments,  grading,  etc.,  as  required  from  a  street 
railroad.  —  Generally  the  charters  or  grants  to  street  railroads  re- 
quire them  to  do  a  certain  amount  of  paving  in  the  streets  through 
which  they  run.  The  extent  of  this  obligation,  and  of  the  duty  to  repair 
and  repave,  depends  upon  the  words  of  the  charter  or  grant.^ 


'  The  legislature,  under  its  reserved 
power  to  amend,  may  compel  a  street- 
railroad  company  to  pave  the  street 
one  foot  outside  of  its  tracks  in  addi- 
tion to  the  amount  of  paving  which 
its  charter  originally  called  for.  Sioux 
City  St.  Ry.  v.  Sioux  City,  138  U.  S.  98 
(1891),  aff'g  78  Iowa,  367  (1888). 
Under  the  New  York  statute  requiring 
street  railways  to  keep  a  certain 
amount  of  pa\ang  in  repair  the  street 
railway  must  do  repaving  with  new 
material  when  ordered  to  do  so  by  the 
municipal  authorities.  If  the  com- 
pany, after  notice,  neglects  to  do  so, 
the  city  may  do  the  work  and  collect 
the  cost  from  the  company.  Conwaj^ 
V.  City  of  Rochester,  157  N.  Y.  33 
(1898).  Under  the  police  power  a 
street  railway  may  be  required  to 
pave  and  repave  any  streets  between 
the  tracks  and  one  foot  outside,  under 
penalty  that  if  it  does  not  do  so  the 
municipality  may  do  the  work  at  the 
company's  expense.  Fielders  v.  North 
Jersey,  etc.  Ry.,  67  N.  J.  L.  76  (1901). 
A  street  railway  cannot  be  assessed 
for  a  new  pavement  where  its  obliga- 
tion is  only  to  pave  and  keep  in  repair. 
Dean  v.  Mayor,  etc.,  50  Atl.  Rep.  620 
(N.  J.  1901).  A  street  railway  in 
laying  its  tracks  may  use  the  cobble 
stones  of  the  pavement  which  it  takes 
up.  Philadelphia  v.  Empire,  etc.  Ry., 
3  Brewst.  5-47  (1869).  On  the  repav- 
ing of  a  street  with  different  material, 
the  city  may  retain  material  taken  up, 
even  though  a  street  railway  origi- 
nally furnished  it  and  has  to  repave 
its  portion  of  the  street.  Pennsyl- 
vania Steel  Co.  V.  New  York  Citv 
Ry.,  191  Fed.  Rep.  216  (1911). 
Where  the  contract  between  the 
city  and  a  street  railroad  pro- 
vides that  the  latter  shall  not  pay 
for  any  paving,  a  subsequent  statute 
authorizing  cities  to  compel  street 
railways  to  pay  for  paving  does  not 
apply  to  the  company  mentioned 
(236)  37 


above.  Lacey  v.  Marshalltown,  99 
Iowa,  367  (1896).  Where  a  company 
is  granted  power  by  a  city  to  build 
tracks  on  the  streets  on  condition  that 
the  tracks  conform  to  the  street  grade, 
and  on  condition  that  the  company 
pay  for  the  pa\ang  between  its  tracks, 
its  failure  to  complj-  with  such  con- 
ditions is  no  ground  for  declaring  a 
forfeiture  of  the  company's  charter. 
State  i'.  Omaha,  etc.  Bridge  Co.,  91 
Iowa,  517  (1894).  Mandamus  is  not 
the  remedy  to  compel  a  street-railway 
company  to  pave  as  agreed  where  it 
is  out  of  funds.  Benton  Harbor  v. 
St.  Joseph,  etc.  Ry.,  102  Mich.  386 
(1894).  Where  a  street  railway,  in 
case  the  city  paves  or  repairs  a  street, 
must  use  the  same  material  within  its 
tracks,  it  is  bound  to  repave  when  the 
city  repaves  the  street,  even  though  a 
new  kind  of  material  is  used.  Lan- 
sing V.  Lansing,  etc.  Ry.,  109  Mich. 
123  (1896).  Where  a  street-railway 
company  is  authorized  to  extend  its 
tracks  through  certain  streets,  and 
nothing  is  said  about  pa\'ing,  a  pro- 
\'ision  in  the  authority  for  the  con- 
struction of  its  original  road  that  it 
should  do  certain  paving  does  not 
applv  to  the  extensions.  ]Mayor,  etc. 
V.  New  York,  etc.  R.  R.,  19  N.  Y. 
Supp.  67  (1892).  Where  a  street- 
railwaj'  charter  requires  it  to  pave  and 
repair,  it  is  not  obliged  to  repave  when 
the  city  paves  or  repaves  the  remainder 
of  the  street.  "Repair"  does  not 
mean  "repave,"  necessarih'.  A  re- 
view of  the  cases  for  and  against  this 
^^ew  is  given  in  this  case.  Bing- 
hamton  v.  Binghamton,  etc.  Ry.,  61 
Hun,  479  (1891).  Although  a  street 
railroad  is  required  to  do  certain 
paving,  and,  in  case  of  its  refusal  to 
do  so,  to  pay  to  the  city  the  expense 
of  such  pa\'ing,  yet  the  city  cannot 
require  the  company  to  do  the  whole 
work  within  ten  days,  it  being  a  phys- 
ical impossibility.  Hence  the  city 
61 


920. 


STREET   RAILWAYS. 


ICH.   LIV, 


A  mortgage  given  by  a  street  railway  may  have  precedence  over 
cannot  collect  for  the  paving  which  it    shall  keep  in  good  repair  the  streets 


did  upon  the  failure  of  the  company  to 
comply  with  the  order.  A  reasonable 
time  should  have  been  allowed  and  a 
proper  demand  of  performance  made. 
People  V.  Coflfey,  66  Hun,  160  (1892). 
Although  a  street  railroad  is  bound 
to  pave  between  its  tracks  and  two 
feet  on  each  side,  and  to  keep  it  in 
good  repair,  and  it  neglects  to  repave 
with  Belgian  blocks  when  requested 
so  to  do  by  the  municipality,  yet,  if 
the  municipality  thereupon  paves  the 
whole  street,  it  cannot  recover  any- 
thing from  the  company,  even  though 
the  statute  authorizes  an  assessment 
on  lands  and  buildings  benefited 
thereby.  The  assessment  statute,  and 
not  the  charter,  is  what  governs. 
Farmers'  L.  &  T.  Co.  v.  Ansonia,  61 
Conn.  76  (1891).  Where  the  charter 
of  a  street-railway  company  only 
required  it  to  keep  the  space  between 
its  rails,  and  for  a  given  distance 
outside,  in  good  repair,  the  city  can- 
not, by  ordinance  not  assented  to  by 
the  company,  make  it  liable  for  grad- 
ing improvements.  (Distinguishing 
Sioux  City  St.  Ry.  v.  Sioux  City,  138 
U.  S.  98—1890.)  Western  Paving, 
etc.  Co.  V.  Citizens'  St.  R.  R.,  128  Ind. 
525  (1891).  Where  a  city  consents  to 
the  laying  of  a  street-railway  track  on 
the  condition  that  the  company  will 
observe  and  be  subject  to  all  past 
and  future  ordinances,  the  city  may 
compel  it  at  any  time  to  repair  or 
repave  the  pavement  which  the  city  is 
bound  to  keep  up.  The  city  may 
determine  the  material  which  shall  be 
used,  and  may  require  a  better  or 
more  expensive  material.  The  char- 
ter in  this  case  required  the  street- 
ear  company  to  pave  the  whole  street 
from  curb  to  curb.  A  company  formed 
by  the  merger  of  old  ones  is  subject 
to  the  same  provisions.  Philadelphia 
V.  Ridge  Ave.  Pass.  Ry.,  143  Pa.  St. 
444  (1891). 

A  charter  provision  that  a  street 
railway  shall  be  subject  to  city  regu- 
lations as  to  paving  does  not  author- 
ize the  city  to  put  upon  the  street 
railway  the  whole  cost  of  paving,  and 
a  charter  provision  that  the  company 


on  which  its  tracks  are  located  does 
not  render  the  company  liable  for  new 
and  different  paving.  Philadelphia  v. 
Hestonville  R.  R.,  177  Pa.  St.  371 
(1896).  So  held  as  to  a  change  from 
block  pavement  to  asphalt  at  street 
intersections.  Philadelphia  v.  Phila- 
delphia, etc.  Ry.,  177  Pa.  St.  379 
(1896).  So  held  also  under  a  charter 
provision  authorizing  the  city  to  regu- 
late the  running  of  the  cars.  Phil- 
adelphia V.  Empire  Pass.  Ry.,  177  Pa. 
St.  382  (1896).  A  company  bound 
to  repair  or  macadamize  cannot  be 
made  to  pay  for  asphalting.  Shamo- 
kin  V.  Shamokin  St.  Ry.,  178  Pa.  St. 
128  (1896).  Contracts  between  the 
city  of  Philadelphia  and  street  rail- 
ways, by  which  street  railways  pave 
the  streets  from  curb  to  curb,  were 
vigorously  enforced  against  the  com- 
pany in  Philadelphia  v.  Thirteenth, 
etc.  Ry.,  169  Pa.  St.  269  (1895). 
Where  by  statute  a  street  railway  is 
bound  to  do  all  the  paving  on  a  street, 
the  city  cannot  assess  the  cost  thereof 
on  adjacent  property  owners.  Phila- 
delphia V.  Spring  Garden,  etc.  Co.,  161 
Pa.  St.  522  (1894).  Where  the  fran- 
chise of  a  street-railway  company 
requires  it  to  repair  a  certain  part  of 
the  highway,  and,  the  macadamized 
road  being  about  worn  out,  the  city 
lays  a  pavement  of  Belgian  blocks,  the 
city  may  require  the  street  railway 
to  pave  its  part  of  the  street  with 
Belgian  blocks.  If  the  company 
declines  to  make  such  repairs,  the  city 
may  make  them,  and  collect  the  cost 
from  the  company.  Where  the  com- 
pany agrees  to  make  its  grade  con- 
form to  that  of  the  street,  and  the 
grade  of  the  street  is  changed,  the 
company  cannot  merely  dig  trenches 
for  the  rails  and  leave  the  intervening 
space  of  the  same  height  as  before. 
McKeesport  v.  McKeesport  Pass.  Ry., 
158  Pa.  St.  447  (1893).  "Macadam- 
izing" is  not  paving.  Cities  in  Penn- 
sylvania have  inherent  powers  to 
impose  upon  street  railroads  duties  as 
to  paving  and  to  modify  those  duties. 
Leake  v.  Philadelphia,  150  Pa.  St.  64a 
(1892).     Where    the   obligation    is    to 
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a  liability  to  the  city  for  paving.^    The  legislature,  under  its  reserved 
right  to  amend  the  charter,  may  increase  the  amount  of  paving  to  be 


use  the  same  material  between  the 
tracks  and  one  foot  outside  that  the 
city  uses,  the  street-railway  company 
cannot  be  compelled  to  tear  up  such 
material  and  substitute  another  mate- 
rial which  the  city  has  adopted  and 
with  which  the  city  has  covered  the 
rest  of  the  street.  Norristown  v.  Nor- 
ristown  Pass.  Ry.,  148  Pa.  St.  87 
(1892).  Where  a  company  is  bound 
merely  to  pave,  the  city  cannot  com- 
pel it  to  use  the  Nicholson  or  other 
wooden  or  concrete  pavement.  Phil- 
adelphia V.  Empire,  etc.  Ry.,  3  Brewst. 
(Pa.)  570  (1869).  A  condition  as  to 
pa\'ing  the  street  cannot  afterwards 
be  changed  by  the  city.  Village  of 
Madison  v.  Alton,  etc.  Co.,  235  111. 
346  (1908).  A  street-railway  com- 
pany which  is  required  by  its  charter 
to  pave  a  certain  portion  of  the  streets 
occupied  by  it  is  not  bound  to  pay  for 
paving  which  was  done  before  the  com- 
pany occupied  the  streets.  Gulf  City 
St.  Ry.  V.  Galveston,  69  Te.x.  660 
(1888) ;  District  of  Columbia  v. 
Washington,  etc.  R.  R.,  4  Mackey, 
214,  233  (1885) ;  Philadelphia  v.  Empire 
Pass.  Ry.,  3  Brewst.  (Pa.)  547  (1869). 
Although  a  street-railway  company 
is  bound  to  pave  and  keep  in  good 
repair  a  certain  part  of  the  street,  yet 
the  city  cannot  compel  the  company 
to  reconstruct  the  pavement  which  the 
company  has  already  laid.  State  v. 
Corrigan  St.  Ry.,  85  Mo.  263  (1884). 
Although  the  company's  ordinance 
required  it  to  keep  the  street  in  repair, 
this  does  not  curtail  the  general  right 
of  the  city  to  make  an  improvement  in 
the  street ;  and  if  the  company  neg- 
lects to  do  its  part,  the  city  may  do  it 
and  compel  the  company  to  pay  the 
amount  disbursed  by  the  city.  Colum- 
bus V.  Street  R.  R.,  45  Ohio  St.  98 
(1887).  If  the  railway  contracts  to 
keep  a  part  of  the  street  in  good  order 
and  does  not  do  so,  and  a  person  is 
injured  in  consequence  thereof,  and 
obtains  judgment  against  the  city, 
the  city  may  have  recourse  to  the  com- 
pany. Brooklyn  v.  Brooklyn,  etc. 
R.  R.,  47  N.  Y.  475  (1872).  The 
agreement  of  a  street-railway  company 


to  connect  its  lines,  construct  new 
lines,  and  reduce  the  fare  is  sufficient 
consideration  to  sustain  an  ordinance 
relie\'ing  it  from  certain  paving.  The 
ordinance  granting  the  right  is  a  con- 
tract. Western  Pa\ing,  etc.  Co.  v. 
Citizens'  St.  Ry.,  128  Ind.  525  (1891). 
Under  its  power  to  regulate  grading, 
paving,  and  repa\ing,  a  city  may  com- 
pel a  street  railroad  to  cut  off  the  ends 
of  its  ties.  Detroit  v.  Fort  Wayne, 
etc.  Ry.,  90  Mich.  646  (1892).  Under 
an  ordinance  that  the  company  shall 
keep  its  track  in  as  good  repair  and 
condition  as  the  rest  of  the  streets,  it 
must  pave  when  the  city  paves ;  man- 
damns  lies  to  compel  it.  State  i'. 
JacksonviUe  St.  R.  R.,  29  Fla.  590 
(1892).  Although  the  state  grants 
authority  to  lay  a  street^railroad 
track,  yet  the  city,  under  its  charter 
powers  to  regulate,  etc.,  the  streets, 
may  enact  an  ordinance  that  the  com- 
pany- shall  do  paving,  and  if  the  com- 
pany then  proceeds  to  build  its  tracks, 
it  does  so  subject  to  such  ordinance. 
State  V.  Jacksomdlle  St.  R.  R.,  29  Fla. 
590  (1892).  A  consohdated  street 
railway  when  sued  on  an  obligation  of 
one  of  its  constituent  companies  to 
pave  the  streets,  cannot  set  up  that  it 
was  illegally  organized.  City  of  Niles 
V.  Benton  Harbor,  etc.  Co.,  154  Mich. 
378  (1908). 

1  See  §  860,  supra.  A  mortgage  has 
priority  over  subsequent  pa\'ing  assess- 
ments and  Uens.  Lincoln,  etc.  Ry. 
V.  City  of  Lincoln,  61  Neb.  109  (1901). 
Where  the  charter  of  a  street-railway 
company  requires  it  to  do  certain  pav- 
ing, any  mortgage  given  by  the  com- 
pany is  subject  to  that  provision,  and 
materialmen  who  furnished  pa\'ing 
material  have  a  Uen  prior  to  such 
mortgage.  Cambria,  etc.  Co.  i'.  Union, 
etc.  Co.,  154  Ind.  291  (1899).  An 
assessment  for  paving  is  not  a  tax,  and 
hence  a  two  years'  statute  of  limita- 
tions may  apply  to  it  as  against  a 
mortgagee  of  a  street  railway.  City 
of  Galveston  r.  Guaranty,  etc.  Co.,  107 
Fed.  Rep.  325  (1901).  A  bond  given 
by  a  street  railroad  to  the  city  in 
regard  to  damages  is  not  a  lien,  and 
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done  by  the  company,  but  the  city  cannot  do  so  by  ordinance  unless 
it  has  expressly  reserved  the  power  so  to  do.^  Under  the  reserved  right 
to  amend  a  charter  of  a  street  railway  corporation,  the  state  may 
require  it  to  do  additional  pa\'ing.^  A  provision  in  a  contract  between 
a  city  and  a  street  railway  company  relative  to  the  amount  of  paving 
to  be  done  by  the  latter,  does  not  prevent  the  legislature  increasing 
that  amount.^  The  legislature  may  release  a  street-railway  company 
from  its  obligation  to  repair  the  streets  in  accordance  with  its  original 
grant  from  the  city.*  A  charter  exemption  of  a  street-railway  company 
from  assessment  for  paving  does  not  pass  to  a  purchaser  of  its  property, 
even  though  the  sale  is  made  under  authority  of  a  statute  authorizing 
the  transfer  of  "  the  estate,  property,  rights,  privileges  and  franchises." 
Moreover,  if  the  new  company  is  incorporated  under  the  general  act 
which  requires  it  to  pave,  it  camiot  receive  such  exemption  by  reason 
of  any  such  purchase.^ 

In  regard  to  levying  assessments  upon  street  railroads  for  street 
improvements,  this  also  is  a  matter  of  statutory  regulation.^    Where 

upon  foreclosure  of  a  mortgage  on  the  railway  company  may  be  assessed  to 
road  the  city  will  not  be  allowed  to  pay  a  portion  of  the  expense  of  broad- 
become  a  party.  Farmers'  L.  &  T.  Co.  ening  the  street.  North  Beach,  etc. 
V.  New  Rochelle,  etc.  Ry.,  57  Hun,  376  R.  R.'s  Appeal,  32  Cal.  499  (1867). 
(1890)  ;aff'd,  126  N.Y.  624.  Where  a  street  railway  is  being  fore- 

1  See  note  1,  p.  3761.  A  city  and  a  closed,  the  city  has  no  lien  for  the 
street-railway  company  may  modify  expense  of  grading  and  macadamizing 
a  contract  as  to  paving.  The  abutting  between  the  rails,  and  the  receiver  will 
property  owners  cannot  complain,  not  be  ordered  to  pay  it.  Union 
Barber,  etc.  Co.  v.  New  Orleans,  etc.  L.  &  T.  Co.  v.  Southern  Cal.  etc.  Co., 
R.  R.,  49  La.  Ann.  1608  (1897).  49  Fed.  Rep.  267  (1892).     A  railway 

2  Fair  Haven  R.  R.  v.  New  Haven,  located  in  a  street  may  be  specially 
203  U.  S.  379  (1906).  Under  the  taxed  to  pay  for  the  improvement  of 
reserved  right  to  amend  a  charter  the  the  street.  Kuehner  v.  Freeport,  143 
state  may  require  street-railway  com-  111.  92  (1892).  A  street  railway  can- 
panies  to  pave  a  certain  part  of  the  not  prevent  the  city  from  laying  a 
street.  Marshalltown,  etc.  Ry.  t'.  City  sewer  in  the  middle  of  the  street  where 
of  Marshalltown,  127  Iowa,  637  (1905).  the  tracks  of  the  company  are,  where 

3  Binninger  v.  City  of  New  York,  the  city  has  reserved  the  right  to  so  con- 
177  N.  Y.  199  (1904).  struct  its  sewer.     Spokane  St.  Ry.  v. 

*  Worcester  v.  Street  Ry.,  196  U.  S.  Spokane,   5   Wash.   634    (1893).     The 

539  (1905).  road-bed    of    the    company    may    be 

^  Rochester  Ry.   v.   Rochester,  205  assessed  for  a  sewer  under  the  New 

U.  S.  236  (1907),  aff'g  182  N.  Y.  116.  Jersey  statutes.     Paterson,  etc.  R.  R. 

^  A  street  railroad  cannot  be  assessed  v.   Passaic,   54  N.   J.    L.   340    (1892). 

for    street    improvements    under    the  In  Clapp   v.   Spokane,   53   Fed.    Rep. 

New  York  statutes.     People  v.  Gilon,  515  (1892),  the  city  was  enjoined  from 

126  N.  Y.  147  (1891),  rev'g  58  Hun,  76  tearing  up  the  tracks  for  the  purpose 

(1890).     Where    a    street    railway    by  of  laying  a  sewer  under  them,   there 

its  ordinance  agrees  to  be  held  liable  being  plenty  of  room  on  the  side  of  the 

for  its  proportion  of  the  cost  of  improv-  street     for     such     sewer.     The     court 

ing   streets   over   which   it   passes,    it  granted     the     injunction     instead     of 

must   pay.     Schmidt   v.   Market,   etc.  remitting  the  parties  to  an  action  at 

Ry.,    90    Cal.    37    (1891).     A    street  law,  because  the  company  would  be 
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the  contract  between  the  city  and  the  company  requires  the  company 
to  conform  to  the  grade  of  the  street  and  it  does  not  do  so,  the  city 
may  change  the  tracks  to  the  proper  grade  and  collect  from  the  com- 
pany.^ The  fact  that  a  street  railway  by  its  grant  from  the  city  is 
bound  to  keep  the  street  in  good  repair  does  not  prevent  the  city  im- 
proving the  street  at  the  expense  of  property  owners.^  A  change  in 
the  grade  of  a  street,  lawfully  made  by  a  street  railroad  company,  does 
not  entitle  the  abutting  property  owners  to  damages.^  The  obligation 
of  a  street  railway  to  keep  its  tracks  free  from  snow  does  not  oblige 
it  to  remove  the  snow  from  the  street,  but  merely  to  throw  it  off  the 
tracks.^ 

§  921.  Taxes  levied  upon  street  railroads.  —  A  street  railway,  like 
a  steam  railroad,  may  be  compelled  to  pay  taxes  on  its  franchise,  its 
capital  stock,  or  its  tangible  property,  or  on  all  three.  It  may  also 
be  compelled  to  pay  a  license  to  the  city.°    But  the  license  cannot  be 

rendered   insolvent,    and   because   the    the  rest  of  the  street  surface  to  that 

grade.  Stritesky  v.  Cedar  Rapids,  98 
Iowa,  373  (1896).  A  street  railway  is 
not  liable  to  adjoining  property  own- 
ers for  cutting  down  the  grade  of  the 
street  where  it  acts  for  the  citj^  in 
that  respect.  Interstate,  etc.  Ry.  v. 
Early,  46  Kan.  197  (1891).  An  adja- 
cent property  owner  is  entitled  to 
compensation  where  a  street  railway 
makes  cuts  and  fills  in  the  road. 
Nichols  V.  Ann  Arbor,  etc.  Rv.,  87 
Mich.  361  (1891).  On  this  subject,  see 
also  Booth,  Law  of  Street  Railways, 
eh.  IX. 

*  Citv  of  Montreal  v.  Montreal,  etc. 
Ry.,  [1903]  A.  C.  482. 

^  The  franchise  to  build  and  operate 
a  street  railway  is  subject  to  taxation. 
A  license  fee  may  be  imposed  on  a 
street  railway,  although  under  its 
franchises  it  is  also  bound  to  pay 
other  taxes  annually.  New  Orleans, 
etc.  Co.  V.  New  Orleans,  143  U.  S.  192 
(1892).  "The  modern  railwaj^  ear  has 
been  evolved  from  the  old-fashioned 
stage-coach."  Where  a  company 
agrees  to  pay  a  license  for  each 
"coach,"  it  must  pay  for  street  ears 
which  it  substitutes  for  the  coach. 
Mayor,  etc.  ;-.  Third  Ave.  R.  R.,  117 
N.  Y.  404  (1889).  Neither  a  street 
railway  nor  its  successors  can  claim 
that  annual  license  fees  for  each  car 
are  an  illegal  exaction,  where  the 
companj'    by    the    original    ordinance 


ciiy  itself  was  already  practically 
insolvent.  The  court  held  that  in 
laying  the  sewer  the  city  must  be 
reasonable  in  its  location  and  con- 
struction. Under  the  Illinois  con- 
stitution requiring  equality  of  taxa- 
tion, an  assessment  for  paving  the 
street  must  be  laid  on  a  street  railway 
as  well  as  on  abutting  property  own- 
ers, the  space  covered  by  its  tracks 
being  paved  with  the  rest  of  the 
street.  Chicago  v.  Baer,  41  111.  306 
(1866). 

1  Shamokin  v.  Shamokin  St.  Ry., 
178  Pa.  St.  128  (1896).  The  city  is 
not  Uable  to  a  street  railway  by  reason 
of  a  change  of  grade.  Ridge  Ave. 
Pass.  Ry.  v.  Philadelphia,  181  Pa.  St. 
592  (1897).  C/.  note  2,  p.  3759.  An 
obUgation  to  maintain  in  first-class 
order  the  space  between  the  tracks 
and  two  feet  on  each  side  does  not 
require  the  company  to  elevate  the 
entire  street  to  the  height  of  the 
company's  road-bed.  State  v.  New 
Orleans  Traction  Co.,  48  La.  Ann.  567 
(1896). 

2  Cason  V.  City  of  Lebanon,  153  Ind. 
567  (1899). 

'  mine  V.  New  York  Central,  etc. 
R.  R.,  101  N.  Y.  98  (1886).  A  street 
railway  is  liable  to  abutting  property 
owners  for  laying  its  tracks  according 
to  a  new  grade  of  the  street  fixed  by 
the  city,  where  the  city  has  not  raised 
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levied  for  purposes  of  revenue  after  the  original  grant  has  been  made 
and  accepted.^ 

The  legislature  may  change  the  mode  in  which  the  company  pays  for 
its  grant,"  but  the  city  cannot  violate  a  contract  made  by  it  with  the 
company  in  regard  to  taxes.^  A  surety  company  which  has  paid  li- 
cense fees  to  a  city  under  threat  of  the  city  that  it  would  forfeit  the 
franchise  of  the  street  railway  unless  they  were  paid,  has  no  right  to 
payment  in  preference  to  mortgage  bonds.*  A  city  may  impose  a  li- 
cense fee  on  a  street  railway  company,  even  though  by  the  original 
grant  the  company  was  to  pay  for  the  use  of  the  streets  a  certain  sum.'' 
A  lessee  of  a  street-railway  may  be  liable  for  license  fees  levied  on  the 
cars.®  A  sale  of  a  street  railway  as  allowed  by  statute  carries  with 
it  a  special  contract  with  the  city  as  to  taxation.^ 


agreed  to  pay  and  for  many  years  has 
paid  such  fees.  Mayor,  etc.  v.  North 
Jersey,  etc.  Ry.,  72  N.  J.  L.  383  (1905). 
Where  the  grant  provides  that  the 
company  shall  pay  an  annual  bonus, 
the  city  may  collect  it  by  suit.  Coving- 
ton, etc.  Ry.  V.  Covington,  9  Bush 
(Ky.),  127  (1872).  A  city  may  require 
a  street-railway  company  to  number 
its  cars  and  pay  a  license  fee  for  each 
car.  Frankford,  etc.  Pass.  Ry.  v. 
Philadelphia,  58  Pa.  St.  119  (1868). 
The  stables,  cars,  horses,  etc.,  of  a 
street-railway  company  are  not  sub- 
ject to  local  taxation  in  Pennsylvania, 
the  company  being  a  quasi-public 
corporation.  Northampton  County  v. 
Easton  Pass.  Ry.,  148  Pa.  St.  282 
(1892).  A  license  tax  on  ears  may  be 
levied  on  a  street-railway  company. 
Springfield  v.  Smith,  40  S.  W.  Rep.  757 
(Mo.  1897).  In  Wisconsin,  for  pur- 
poses of  taxation,  street  railway 
tracks,  poles,  etc.,  are  considered  per- 
sonalty. State  I'.  Anderson,  90  Wis. 
550  (1895);  s.  c,  97  Wis.  114  (1897). 
A  street-railway  company  is  not  a 
"railroad  company"  within  the  mean- 
ing of  the  Minnesota  tax  statute. 
State  V.  Duluth  St.  Ry.,  76  Minn.  96 
(1899).  A  street  railway  is  not  a 
railroad  within  the  meaning  of  the 
California  constitution  relative  to  the 
taxation  of  railroads.  San  Francisco, 
etc.  Ry.  V.  Scott,  142  Cal.  222  (1903). 
Cj.  §  915,  supra. 

1  The  city  of  New  York  having  by 
contract  granted  to  a  railway  com- 
pany the  right  of  way  on  one  of  its 


public  streets  cannot  subsequently 
levy  a  license  tax  upon  the  cars  run- 
ning thereon,  for  revenue  purposes 
only.  New  York  v.  Third  Ave.  R.  R., 
33  N.  Y.  42  (1865);  New  York  v. 
Second  Ave.  R.  R.,  32  N.  Y.  261 
(1864).  A  city  cannot  levy  a  license 
fee  on  a  street  railway  unless  spe- 
cially authorized  so  to  do  by  the 
legislature.  Such  license  fee  must  be 
for  regulation,  and  not  for  revenue.  In 
the  latter  case  it  is  a  tax.  North  Hud- 
son, etc.  Ry.  V.  Hoboken,  41  N.  J.  L. 
71  (1879).     See  also  §  938,  infra. 

2  Under  its  reserved  power  the 
legislature  may  change  the  charter  so 
that  the  company  shall  pay  into  the 
city  treasury  one  per  cent,  of  its  gross 
receipts  instead  of  a  license  fee. 
Mayor,  etc.  v.  Twenty-third  Street 
Ry.,  113  N.  Y.  311  (1889). 

'  Where  by  ordinance  duly  accepted 
by  a  street  railway  the  latter  is  to 
pay  to  the  city  a  certain  percentage 
of  its  gross  earnings  in  Ueu  of  all 
taxes  except  land  taxes,  the  city 
cannot  collect  a  tax  on  the  company's 
personal  property  in  addition  to  the 
percentage.  Detroit  v.  Detroit  City 
Ry.,  76  Mich.  421  (1889).  See  also 
§  913,  supra. 

*  Central  Trust  Co.  i'.  Third  Ave- 
nue R.  R.,  180  Fed.  Rep.  710  (1910). 

^  City  of  St.  Louis  v.  United,  etc. 
Co.,  210  U.  S.  266  (1908). 

8  Pennsvlvania  Steel  Co.  v.  New 
YorkCityRy.,191  Fed.  Rep.216  (1911). 

^  Detroit,  etc.  Ry.  v.  Common  Coun- 
cil, 125  Mich.  673  (1901). 
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922.  Bridge  companies. 

923.  Canals. 

924.  Express  companies. 

925.  Electric-light  companies. 

926.  Ferry  companies. 

927.  Gas  companies. 

928.  Insurance  companies. 

929.  Plank-roads  and  turnpikes. 

930.  Telephone  companies. 
93  L  Water- works  companies. 


§  931a.  Power  companies. 
932.  Wharf,  steamboat,  board  of 
trade,  stock-yard,  cotton- 
press,  booming,  ear-manu- 
facturing, sleeping-ear,  ir- 
rigation, elevator,  pipe-line, 
and  other  corporations  — 
Which  are  or  are  not  quasi- 
public  corporations? 


§  922.  Bridge  companies.  —  The  right  to  build  a  bridge  across  a 
navigable  stream  and  to  charge  toll  for  crossing  is  a  franchise.^  A 
county  has  no  power  at  common  law  to  authorize  construction  of  a 
toll  bridge  and  is  not  bound  even  though  the  bridge  has  been  built.^ 
A  corporation  organized  under  the  railroad  act  is  a  railroad  corpora- 
tion, even  though  its  sole  purpose  is  to  build  a  bridge  for  railroad  pur- 
poses.^ An  exclusive  privilege  granted  by  the  legislature  to  a  bridge 
company  will  be  protected  by  the  courts.*     But  the  courts  do  not  favor 


*  Speaking  of  a  bridge  across  a  nav- 
igable stream,  the  supreme  court  has 
said:  "This  special  privilege,  con- 
ferred on  the  corporation  by  the  sov- 
ereign power,  of  obstructing  the  navi- 
gation, did  not  belong  to  the  country 
generally  by  common  right,  and  is 
therefore  a  franchise ;  and  secondly, 
the  authority  of  taking  tolls  from 
those  who  crossed  the  river  on  the 
bridge  was  also  a  franchise,  and  free- 
dom to  do  that  wh.ich  could  not  be 
lawfully  done  by  one  without  public 
authority ;  this  franchise  could  only 
be  conferred  by  the  legislature  di- 
rectly, or  indirectly  through  public 
agents  and  tribunals,  in  pursuance  of 
a  statute."  Covington  Drawbridge 
Co.  V.  Shepherd,  21  How.  112  (1858). 
Where  a  corporation  was  incorporated 
in  two  states  by  the  same  name  and 
with  the  same  officers  and  incorpora- 
tors, each  state  giving  the  corporation 
certain  riparian  rights  on  a  river,   a 


mortgage  given  by  one  of  the  corpo- 
rations, without  stating  which  one, 
when  foreclosed,  must  be  foreclosed 
as  against  both  corporations  in  order 
to  convey  complete  title.  Alabama, 
etc.  Co.  V.  Riverdale,  etc.  Mills,  127 
Fed.  Rep.  497  (1904) ;  aff'd,  198  U.  S. 
188. 

-  Gardella  v.  Amador  County,  129 
Pac.  Rep.  993  (Cal.  1913). 

3  Sault  Ste.,  etc.  Co.  v.  Powers,  138 
Fed.  Rep.  262  (1905). 

*  An  exclusive  legislative  grant  to 
build  a  bridge  \\'ill  be  protected  by 
injunction  against  a  second  bridge 
unless  the  power  of  eminent  domain 
is  exercised.  Piseataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35,  63 
(1834);  The  Binghamton  Bridge,  3 
Wall.  51  (1865),  holding  that  an  ex- 
clusive bridge  right  for  two  miles  was 
protected  by  the  federal  constitution 
as  expounded  in  the  Dartmouth  Col- 
lege  Case,   4   Wheat.   625    (1819).     A 
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exclusive  privileges,  and  an  exclusive  right  to  a  bridge  will  not  be  con- 
strued to  prevent  the  building  of  a  railroad  bridge  or  the  operation  of  a 

ferry. ^ 

The  legislature  has  power  to  regulate  a  bridge,  but  the  regulation 
must  be  reasonable.-  The  legislature  may  authorize  commissioners 
to  prescribe  reasonable  tolls  on  a  bridge  owTied  by  a  private  corpora- 
tion.^ The  power  of  eminent  domain  may  be  exercised  by  it  only 
where  the  legislature  has  so  provided.^  A  bridge  may  be  condemned 
under  the  power  of  eminent  domain.^  A  railroad  may  contract  to 
pay  tolls  to  a  bridge  company.® 


charter  giving  an  exclusive  bridge 
right  for  three  miles  up  or  down  a 
river  was  construed  to  apply  to  the 
first  location  of  a  bridge,  not  to  re- 
building, in  Cayuga  Bridge  Co.  v.  Ma- 
gee,  2  Paige,  116  (1830). 

1  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420  (1837),  where  a 
toll  bridge  interfered  with  an  exist- 
ing ferry.  A  bridge  does  not  infringe 
on  a  ferry  monopoly.  Dibden  v.  Skir- 
row,  [1907]  1  Ch.  437.  A  toll-bridge 
company  cannot  prevent  construction 
of  a  railroad  bridge  authorized  by  the 
legislature,  the  former  not  being  exclu- 
sive.    Mohawk  Bridge   Co.   v.   Utica, 


etc.  R.  R.,  6  Paige,  554  (1837).  A 
charter  provision  that  no  other  bridge 
shall  be  built  or  ferry  allowed  does  not 
prevent  the  legislature  from  authoriz- 
ing a  raih-oad  bridge.  Thompson  v. 
New  York,  etc.  R.  R.,  3  Sandf.  Ch. 
625  (1846) ;  Bridge  Proprietors  v. 
Hoboken  Co.,  1  Wall.  116  (1863), 
aff'g  13  N.  J.  Eq.  81  (1860) ;  McRee 
V.  Wilmington,  etc.  R.  R.,  2  Jones 
(N.  C),  186  (1855).  Where  an  ex- 
clusive grant  for  a  bridge  by  the 
legislature  is  extended,  the  extension 
is  not  a  contract,  being  without  con- 
sideration. Robinson  v.  Lamb,  126 
N.  C.  492  (1900).     The  legislature  may 


2  It  cannot  compel  a  bridge  com- 
pany to  enlarge  its  draws,  where  they 
were  to  build  good  and  sufficient  ones 
and  did  so.  Washington  Bridge  Co. 
V.  State,  18  Conn.  53  (1846). 

3  Tallassee,  etc.  Co.  v.  Commis- 
sioners'  Court,    158  Ala.   263    (1908). 

*  Southern,  etc.  Co.  v.  Stone,  174 
Mo.  1  (1903).  See  also  §  905.  A 
bridge  corporation  having  a  special 
charter  cannot  change  its  approaches 
and  condemn  land  under  the  change. 
Re  Poughkeepsie,  etc.  Co.,  108  N.  Y. 
483  (1888).  A  foreign  bridge  corpora- 
tion may  be  authorized  to  exercise  the 
power  of  eminent  domain  in  Missouri. 
Southern,  etc.  Co.  v.  Stone,  174  Mo.  1 
(1903). 

5  West  River  Bridge  Co.  v.  Dix,  6 
How.  507  (1847).  A  bridge  owned 
by  a  bridge  corporation  may  be  con- 
demned under  the  power  of  eminent 
domain.  Lock  Haven  Bridge  Co.  v. 
CUnton  County,  157  Pa.  St.  379 
(1893).     A     railroad     may     condemn 


land  owned  by  a  bridge  corporation, 
but  not  actually  in  use  or  necessary 
for  the  purposes  of  the  bridge  cor- 
poration. Youghiogheny  Bridge  Co. 
V.  Pittsburgh,  etc.  R.  R.,  201  Pa.  St. 
457  (1902).  See  also  §  906.  In  con- 
demning a  toll  bridge,  damages  paid 
by  the  bridge  company  to  abutting 
property  owners  may  be  included  in 
the  award.  State  v.  Suffield,  etc.  Co., 
81   Conn.   56   (1908). 

«  Railway  Companies  v.  Keokuk, 
etc.  Co.,  13i  U.  S.  371  (1889).  Where, 
by  a  contract  between  a  bridge  com- 
pany and  various  railroads  running 
over  the  bridge,  the  charges  are  to  be 
only  the  amount  required  to  pay  the 
interest  on  the  bridge  bonds  and  cer- 
tain other  fixed  charges,  but  as  a 
matter  of  fact  the  bridge  company 
charges  tolls  in  excess  thereof,  any 
railroad  may  recover  back  its  pro- 
portionate part  of  such  excess.  Louis- 
ville Bridge  Co.  v.  Louisville,  etc.  Co., 
51  S.  W.  Rep.  185  (Ky.  1899). 


3768 


CH.   LV.] 


GAS,    ELECTRIC-UGHT,    ETC.    COMPANIES. 


[§  922. 


It  is  no  misuser  of  its  franchise  for  a  bridge  company  to  give  re- 
duced rates  to  constant  patrons  and  give  free  passage  in  payment 
for  land,  nor  is  it  a  misuser  to  fail  to  file  required  statements.^  A 
state  has  no  power  to  reduce  the  tolls  charged  by  an  interstate  bridge 
over  a  navigable  stream,  even  though  the  company  owning  the  bridge 
was  incorporated  in  the  two  states.  Congress  has  exclusive  juris- 
diction over  such  a  bridge  and  its  tolls.^  A  bridge  built  across  navi- 
gable waters  as  authorized  by  Congress  cannot  be  declared  by  the  courts 
to  be  an  obstruction  to  navigation,  nor  can  the  courts  prevent  the  bridge 
being  repaired  without  substantially  changing  the  structure.^  Congress 
may  order  the  removal  of  a  bridge  when  it  interferes  with  navigation, 
even  though  it  did  not  interfere  when  built.'' 

Where  a  bridge  company  has  allowed  street-car  tracks  to  be  con- 
structed over  the  bridge,  the  bridge  company  cannot  then  prohibit 
the  use  of  the  bridge  for  street  cars,  but  it  may  charge  a  reasonable 
sum  for  each  passenger  carried.^  A  railway-bridge  company  having 
power  to  condemn  land  and  collect  tolls  cannot  lease  the  bridge  to  a 
authorize  a  railroad  to  build  a  bridge,     The    word    bridge    includes    also    the 


even  though  it  desti'oys  the  value  of 
a  ferry  owned  by  individuals.  Young 
V.  Harrison,  6  Ga.  130  (1849).  The 
exclusive  right  to  a  bridge  is  not 
violated  by  authorizing  a  ferry.  Par- 
rott  V.  Lawrence,  2  Dill.  332  (1872); 
s.  c,  18  Fed.  Cas.  1234.  The  exclu- 
sive right  to  a  toll  bridge  is  violated 
by  a  railroad  bridge.  Enfield  Toll 
B.  Co.  V.  Hartford,  etc.  R.  R.,  17  Conn. 
40  (1845).  But  a  railroad  may  ac- 
quire the  right  by  power  of  eminent 
domain.  Enfield  Toll  B.  Co.  v.  Hart- 
ford, etc.  R.  R.,  17  Conn.  453  (1846). 
As  to  a  toll  bridge,  see  also  Oswego, 
etc.  Bridge  Co.  v.  Fish,  1  Barb.  Ch. 
547  (1846);  also  Meads  v.  Wandell, 
4  Saratoga  Ch.  Sentinel  (N.  Y.),  14 
(1844) ;  Dyer  v.  Tuskaloosa,  etc.  Co., 
2  Port.  (Ala.)  296  (1835);  Stour- 
bridge Canal  Co.  v.  Wheeley,  2  B.  & 
Ad.  792  (1831).  See  also  §§  906,  913, 
supra,  and  §§  927,  931,  infra. 

1  Commonwealth  v.  Allegheny,  etc. 
Co.,  20  Pa.  St.  185  (1852). 

2  Covington,  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204  (1894). 

*  United  States  v.  Parkersburg,  etc. 
R.  R.,  134  Fed.  Rep.  969  (1905) ;  afif'd, 
143  Fed.  Rep.  224.  A  franchise  by  a 
state  to  a  railroad  company  to  build 
and  maintain  a  bridge  authorizes  it  to 
repair  and  renew  parts  of  the  bridge. 
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abutments  and  piers.  United  States 
V.  Cincinnati,  etc.  R.  R.,  134  Fed.  Rep. 
353  (1904). 

^  Union  Bridge  Co.  v.  United  States, 
204  U.  S.  364  (1907). 

5  Covington,  etc.  Bridge  Co.  v. 
South  Covington,  etc.  Ry.,  93  Ky.  136 
(1892) ;  Commonwealth  v.  Covington, 
etc.  Co.,  21  S.  W.  Rep.  1042  (Ky. 
1893).  Where  the  street-railway  act 
authorizes  companies  to  run  over 
"any  street  or  highway,"  they  may  lay 
their  tracks  upon  and  run  over  a  toll 
bridge.  They  must,  however,  pay  toll 
the  same  as  other  traffic.  No  ques- 
tion of  eminent  domain  enters  into 
such  a  case.  The  street-railway  com- 
pany may  enjoin  the  bridge  company 
from  preventing  the  construction  and 
operation  of  the  road.  Pittsburgh, 
etc.  Ry.  V.  Point  Bridge  Co.,  165  Pa. 
St.  37  (1894).  See  also  §§  915,  919, 
supra.  An  Indiana  street  railway  can- 
not compel  a  bridge  company  owning  a 
bridge  running  from  Indiana  to  Ken- 
tucky to  allow  its  street  railway  to 
run  over  the  bridge  on  the  payment 
of  tolls  to  be  fixed  by  the  court.  This 
is  equivalent  to  a  condemnation. 
Evans^dlle,  etc.  Co.  j'.  Henderson 
Bridge  Co.,  134  Fed.  Rep.  973  (1904); 
aff'd,  141  Fed.  Rep.  51. 
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railroad  company.^  A  railroad-bridge  company  has  no  power  to  sell 
the  approaches  to  the  bridge. ^ 

The  right  of  the  corporation  under  its  grant  may  be  merely  to  col- 
lect toll,  the  bridge  itself  belonging  to  municipalities.^  Where  a  bridge 
company  is  authorized  by  statute  to  build  a  bridge  and  collect  tolls 
for  a  specified  number  of  years,  the  bridge  becomes  a  free  bridge  after 
the  expiration  of  that  time.*  Even  though  a  telephone  company  has 
contracted  to  pay  rent  to  a  bridge  over  which  its  wires  run,  yet  if 
the  bridge  is  condemned  and  made  a  public  bridge,  the  telephone  com- 
pany may  cease  to  pay  the  rental,  and  the  municipality  will  be  rele- 
gated to  its  remedy  at  law.^  A  purchase  by  the  city  of  all  of  the  stock 
of  a  bridge  company  does  not  affect  the  bridge  company's  contract 
with  a  street  railway  for  the  pa\Tiient  of  tolls.^  If  by  its  charter  a 
bridge  is  to  revert  to  the  state  after  forty  years,  the  state,  upon  the 
expiration  of  the  forty  years,  may,  by  an  information,  enforce  the 
reversion  of  the  bridge  to  the  public.'^  Where  a  bridge  was  originally 
incorporated  for  ordinary  public  travel  as  well  as  railroad  tracks,  but 
for  nearly  thirty  years  has  been  used  exclusively  for  railroad  tracks, 
the  state  cannot  by  mandamus  compel  such  an  alteration  in  the  bridge 
as  to  make  it  a  toll  bridge  for  general  travel.^ 

A  bridge  cannot  be  sold  under  levy  of  execution.  The  remedy 
of  the  creditor  is  to  have  a  receiver  appointed  and  the  earnings  applied 
to  the  debt.^  Where,  in  a  charter  granted  by  Congress  to  a  railroad 
corporation  for  a  bridge,  the  right  is  retained  to  Congress  to  alter, 
amend,  or  repeal,  and  thereafter  another  act  of  Congress  provides  that 
such  bridge  shall  be  open  for  the  use  of  other  railroads  on  a  reasonable 

1  Attorney-General  v.  Niagara,  etc.  the  bridge,  and  if  the  eitj^  makes  the 
Co.,  20  Grant's  Ch.  Rep.  (Can.)  34  bridge  a  free  bridge  it  must  pay  there- 
(1873).     See  also   §  892,  supra.  for.     State  v.  City  of  Bangor,  98  Me. 

2  Pittsburg,  etc.  Ry.  v.  Dodd,  115  114  (1903).  A  toll  bridge,  like  a  toll 
Ky.  176  (1903).  road,  becomes  free  when  the  corporate 

3  Lafourche  Police  Jury,  etc.  v.  Thi-  existence  of  the  o-mier  ceases.  Mont- 
bodaux  Bridge  Co.,  44  La.  Ann.  137  gomery  Co.  v.  Clarksville,  etc.  Co.,  109 
(1892).  S.  W.  Rep.  1152  (Tenn.  1908).     Point 

*  Taylor    v.    Mayor,    etc.,  [1898]    1  Bridge  Co.  v.  Pittsburg  Rys.,  87  Atl. 

Q.  B.  186.     Upon  the  ex-piration  of  the  Rep.  614  (Penn.  1913). 

time  for  which  a  toll-bridge  company  *  Beaver    County    v.    Central,    etc. 

was  authorized  to  collect  tolls  it  be-  Tel.  Co.,  219  Pa.  St.  340  (1908). 

comes      free.     Gardella      v.      Amador  «  Point,  etc.  Co.  v.  Pittsburg,  etc.  Ry., 

County,  129  Pac.  Rep.  993  (Cal   1913).  230  Pa.  St.  289  (1911)  ;  87  Atl.  614. 

Upon  the  expiration  of  a  charter  of  a  ^  State  v.  Old  Town  Bridge  Corp., 

bridge  company  it  can  no  longer  charge  85  Me.  17  (1892). 

tolls  unless  it  obtains  new  authority  « Attorney-Gen'l,  etc.  v.  Boomdlle, 
therefor  in  accordance  wdth  the  stat-  etc.  Co.,  206  Mo.  74  (1907). 
utes.  Rockwith  v.  State,  etc.  Co.,  145  '  Overton  Bridge  Co.  v.  Means,  33 
Mich.  455  (1906).  The  legislature  Neb.  857  (1892);  Co\angton  Draw- 
may  extend  the  time  during  which  a  bridge  Co.  v.  Shepherd,  21  How.  112 
bridge  company  may  take  tolls  over  (1858).     See  also  §  899,  supra. 
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compensation,  and  thereafter  a  mortgage  given  by  the  corporation  is 
foreclosed,  the  purchaser  takes  the  bridge,  subject  to  the  obUgation  to 
allow  other  railroads  to  use  the  bridge  even  though  the  mortgage  was 
executed  before  the  second  statute  w^as  enacted.^ 

§  923.  Canals.  —  The  right  to  construct  and  operate  a  canal  as  a 
part  of  a  navigable  river,  and  take  tolls,  is  a  franchise  which  belongs 
to  the  state,  and  is  not  one  of  common  right.^  A  canal  franchise  can- 
not be  transferred  unless  the  state  has  authorized  a  transfer,  and  a 
statute  authorizing  corporations  to  dispose  of  their  real  estate  does 
not  authorize  such  a  transfer.^  A  canal  is  a  quasi-public  enterprise, 
and  hence  an  execution  cannot  be  levied  upon  it.^  Stock  in  a  canal 
company  is  personal  property.''  The  legislature  or  Congress  cannot 
reduce  the  tolls  of  a  canal  below  a  reasonable  figure,^  but  may  authorize 
a  railroad  to  run  along  the  line  of  the  canal. ^  A  canal-bed  may  be  used 
for  the  road-bed  of  a  railroad  if  the  stockholders  and  the  state  assent 
thereto.^ 


'  The  court  came  to  this  conclu- 
sion without  stopping  to  inquire 
whether  the  foreclosure  and  sale 
"was  anything  more  than  a  reorgan- 
ization under  the  form  of  a  judicial 
proceeding,"  nor  whether,  if  it  were 
a  bona  fide  sale  to  an  independent 
third  party,  the  sale  took  the  prop- 
erty out  of  the  jurisdiction  of  Con- 
gress. Union  Pacific  Co.  v.  Mason 
City  Co.,  199  U.  S.  160  (1905). 

-  State  V.  Portland,  etc.  Co.,  52 
Oreg.  502  (1908). 

» State  V.  Portland,  etc.  Co.,  52 
Oreg.  502  (1908). 

*  The  right  to  operate  a  canal  and 
collect  tolls  cannot  be  sold  on  execu- 
tion unless  the  statute  expressly  au- 
thorizes it.  Gue  V.  Tide  Water  Canal 
Co.,  24  How.  257  (1860),  holding  that 
the  locks,  wharves,  etc.,  of  a  canal 
company  could  not  be  reached  by  exe- 
cution. But  a  canal  basin  owned  by 
a  railroad  and  not  needed  by  it  may 
be  reached.  Plymouth  R.  R.  v.  Col- 
well,  39  Pa.  St.  337  (1861).  See  also 
Evangelical,  etc.  Home  v.  Buffalo,  etc. 
Assoc,  64  N.  Y.  561  (1876),  allowing 
a  dam  to  be  taken  under  execution. 
An  execution  on  the  toll-house  of  a 
canal  is  not  good.  "To  permit  it 
would  tend  to  defeat  the  whole  object 
of  the  charter  by  taking  the  improve- 
ments out  of  the  hands  of  the  corpo- 
ration and    destroying  their  use  and 


benefit."  Susquehanna,  etc.  Co.  v. 
Bonham,  9  Watts  &  S.  (Pa.)  27 
(1845).  An  execution  cannot  be 
levied  upon  a  canal,  especially  where 
it  is  in  the  custody  of  the  law,  by 
reason  of  the  court  ha\ing  put  the 
trustees  of  the  mortgage  into  pos- 
session. The  execution  will  be  en- 
joined. Brady  v.  Johnson,  75  Md.  445 
(1893).     See  also   §  899,   supra. 

5  Watson  V.  Molden,  10  Idaho,  570 
(1905). 

^  Although  the  United  States  gov- 
ernment owns  all  the  stock  of  a  canal 
company,  yet,  if  there  is  a  mortgage 
on  the  property.  Congress  cannot  re- 
duce the  tolls  to  a  point  where  the 
mortgage  is  affected.  "It  is  a  legis- 
lative attempt  to  destroy  vested 
rights,  and  a  taking  of  private  prop- 
erty for  public  use  "n-ithout  due  com- 
pensation." Per  Miller,  J.,  in  U.  S. 
V.  Louis\ille,  etc.  Canal  Co.,  4  Dill. 
601   (1873) ;    s.  c,  26  Fed.  Cas.  1002. 

'  The  legislature  may  charter  a 
railroad  to  run  along  the  Une  of  a 
canal  previously  authorized.  Tuckahoe 
Canal  Co.  v.  Tuckahoe  R.  R.,  11  Leigh 
(Va.),  42  (1840);  Illinois,  etc.  Canal 
V.  Chicago,  etc.  R.  R.,  14  111.  314 
(1853). 

8  Where  a  canal  is  turned  into  a 
railroad,  no  further  compensation  need 
be  paid  to  adjoining  owners.  Hatch 
V.  Cincinnati,  etc.  R.  R.,  18   Ohio   St. 
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A  canal  company  having  power  to  lev>^  tolls  on  boats  used  for  trans- 
portation cannot  levy  a  toll  on  a  tug.^  A  canal  company  may  at  com- 
mon law  give  lower  rates  to  a  large  shipper  than  to  a  small  one.^ 

Although  a  canal  is  abandoned,  and  for  twenty  years  is  used  as 
a  street,  the  grantee  of  the  company  owns  the  fee,  and  not  the  adja- 
cent owners.^  A  statute  may  allow  a  canal  company  to  condemn 
the  fee  simple  of  the  bed  of  the  canal,  and  even  though  the  canal  is 
abandoned  the  land  does  not  revert.^ 

The  charter  of  a  canal  company  may  be  forfeited  where  the  com- 
pany allows  the  canal  to  become  out  of  repair.^  A  canal  company 
must  maintain  bridges  in  compliance  with  its  charter,  even  though  it 
has  leased  its  canal  to  another  company  as  authorized  by  the  statutes.^ 
Where  a  canal  is  sold  to  a  private  manufacturing  corporation  and  a  bill 
in  equity  is  filed  by  a  person  to  restrain  such  corporation  from  charging 
illegal  tolls  and  excluding  boats  from  the  canal,  the  corporation  cannot 
claim  that  its  purchase  was  ultra  liresJ 

Where  a  canal  has  been  legally  constructed,  a  city  cannot  arbi- 
trarily close  its  gates  or  compel  it  to  construct  bridges  at  intersections 
of  streets.* 


92  (1868).  Speaking  of  a  canal,  the 
court  said,  in  Potts  v.  Warwick,  etc. 
Co.,  Kay,  142  (1853) :  "The  company 
could  no  more  convert  the  land  to 
any  other  purpose  —  into  a  garden,  for 
example  —  than  the  owner  of  a  high- 
road could  alter  its  nature."  See 
also  note  7,  p.  3668. 

1  Sturgeon  Bay,  etc.  Co.  v.  Leatham, 
164  111.  239  (1896). 

2  The  famous  coal  cases  decided 
simply  that  it  was  legal  for  a  canal 
company  and  coal  company  to  con- 
tract for  transportation  at  a  rate 
varying  according  to  the  quantities 
shipped  and  the  price  received  for 
the  coal.  In  Commonwealth  v.  Dela- 
ware, etc.  Canal,  43  Pa.  St.  295  (1862), 
it  was  held  that  a  contract  for  half 
the  carrying  capacity  of  a  canal  was 
not  invalid  where  it  did  not  appear 
that  the  public  was  injured  thereby ; 
and  the  canal  company  might  com- 
mute tolls,  making  them  vary  with 
the  market  price  of  the  coal.  On  this 
last  point,  and  that  the  amount  of 
business  done  may  be  a  factor  in  esti- 
mating these  fluctuating  tolls,  see 
Delaware,  etc.  Canal  Co.  v.  Pennsyl- 
vania Coal  Co.,  21  Pa.  St.  131  (1853) ; 
Pennsylvania   Coal   Co.    v.    Delaware, 


etc.  Canal  Co.,  1  Keyes  (N.  Y.),  72 
(1863).  And  cf.  Delaware,  etc.  Canal 
Co.  V.  Pennsylvania  Coal  Co.,  50  N.  Y. 
250  (1872).  Where  a  canal  company 
and  a  coal  company  have  a  contract, 
and  the  latter  claims  the  former  dis- 
criminates against  it  in  the  manage- 
ment (not  in  rates  or  tolls),  equity 
will  not  grant  specific  performance 
of  the  contract,  but  the  injured  party 
must  go  to  law.  Permsylvania  Coal 
Co.  V.  Delaware,  etc.  Canal  Co.,  31 
N.  Y.  91  (1865).  See  also  §  901, 
supra. 

3  Decker  v.  Evansville,  etc.  Ry.,  133 
Ind.  493  (1893).  Although  the  legis- 
lature authorizes  the  dissolution  of  a 
canal  company  and  the  sale  of  its 
property  by  a  receiver,  the  land  does 
not  revert  to  the  original  owners. 
Bass  V.  Roanoke,  etc.  Co.,  Ill  N.  C. 
439  (1892). 

^  Glass  V.  Columbian,  etc.  Co., 
Ill  Va.  404  (1910). 

^  State  V.  Pennsylvania,  etc.  Canal 
Co.,  23  Ohio  St.  121  (1872). 

8  Rverson  v.  Morris  Canal,  etc.  Co., 
71  N.  J.  L.  381  (1904). 

">  New  York,  etc.  Co.  v.  Consoli- 
dated, etc.  Co.,  178  N.  Y.  167  (1904). 

*  A    statute    may    impose    burdens 
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Where  the  national  government  condemns  a  dam  and  lock  of  a 
canal  company  it  must  pay  not  only  the  cost  of  the  dam  and  lock, 
but  compensation  for  the  taking  of  the  franchise  to  exact  and  col- 
lect tolls.  "  The  whole  value  must  be  paid,  and  that  value  depends 
largely  upon  the  productiveness  of  the  property,  the  franchise  to  take 
tolls."  ^  The  statute  of  limitations  runs  against  the  claim  of  a  state 
for  a  proportion  of  the  profits  of  a  canal  which  the  original  grant  to  the 
canal  created.- 

§  924.  Express  companies.  —  Express  companies  are  common  car- 
riers, and  are  generally  held  closely  to  their  liabilities  as  such.^  A  person 
sending  an  express  package  and  taking  a  receipt,  limiting  the  liability 
of  the  express  company,  is  bound  by  such  receipt,  especially  where  the 
party  had  been  receiving  the  same  kind  of  receipt  for  several  years.'* 
Express  companies  being  subject  to  the  Interstate  Commerce  Act  are 
entitled  to  limit  their  liability  unless  the  value  is  declared  and  hence 
any  state  decision  to  the  contrary  cannot  stand,  the  intent  of  the  acts 
of  Congress  being  to  have  one  uniform  rule  of  law  for  contracts  relative 
to  interstate  shipments.^  A  provision  in  an  express  receipt  limiting 
liability  in  case  of  loss  or  negligence  is  valid  as  to  interstate  shipments 


upon  such  a  corporation  under  the 
poUce  power,  for  the  purpose  of  pro- 
moting the  public  peace,  health,  and 
safety,  but  not  for  the  accommoda- 
tion and  convenience  of  the  public  or 
for  private  aggrandizement.  Platte, 
etc.  Co.  V.  Dowell,  17  Colo.  376  (1892). 

1  Monongahela,  etc.  Co.  v.  U.  S.,  148 
U.  S.  312  (1893).  In  the  appraisal  of 
the  value  of  water-works  which  a  city 
acquires  under  a  provision  in  the 
original  city  grant  to  the  company, 
the  going  value  of  the  business  for 
the  unexpired  period  of  the  franchise 
must  be  paid  for  in  addition  to  the 
value  of  the  physical  property.  City 
of  Omaha  v.  Omaha  Water  Co.,  218 
U.  S.  180  (1910).    See  also  §  731,  supra. 

2  State  V.  Portland,  etc.  Co.,  52 
Oreg.  502  (1908). 

3  Haslam  v.  Adams  Exp.  Co.,  6 
Bosw.  (N.  Y.)  2.35  (1860);  Sherman 
V.  Wells,  28  Barb.  403  (1858) ;  South- 
ern Exp.  Co.  V.  Newby,  36  Ga.  635 
(1867) ;  Buckland  v.  Adams  Exp.  Co., 
97  Mass.  124  (1867) ;  Hooper  v.  Wells, 
Fargo  &  Co.,  27  Cal.  1  (1864) ;  Gulli- 
ver V.  Adams  Exp.  Co.,  38  111.  503 
(1865);  U.  S.  Exp.  Co.  v.  Backman, 
28  Ohio  St.  144  (1875). 

*Greenwald  v.  Barrett,   199  N.   Y. 
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170  (1910).  An  express  company's 
contract  exempting  it  from  liability 
for  loss  of  goods  is  void.  Merchants', 
etc.  Co.  V.  Bloch,  86  Tenn.  392  (1888). 
An  express  company  is  Uable  for  goods 
lost  through  its  negligence,  though  its 
receipt  for  the  goods  pro\'ides  other- 
wise. Proof  of  loss  raises  presumption 
of  negligence.  Adams  Exp.  Co.  v. 
Holmes,  9  Atl.  Rep.  166  (Pa.  1887); 
Adams  Exp.  Co.  v.  Harris,  120  Ind.  73 
(1889).  A  limitation  of  express  com- 
pany's liability  contained  in  printed 
form  of  receipt  does  not  relieve  the 
company  from  liability  for  loss  by  its 
negligence.  Adams  Exp.  Co.  v.  Hoe- 
ing, 88  Ky.  373  (1889).  Blanks  in  an 
express  company's  receipt  bind  the 
shipper.  Durgin  v.  American  Exp. 
Co.,  66  N.  H.  277  (1890).  Mandamus 
will  not  issue  to  compel  an  express  com- 
pany to  carry  fragile  goods  subject  to 
the  common-law  habilities  of  a  com- 
mon carrier,  where  the  shipper  refuses 
to  accept  a  receipt  containing  a  con- 
tract limiting  the  company's  liability 
for  breakage.  People  v.  Babcock,  16 
Hun,  313  (1878). 

*  Adams    Exp.    Co.    v.    Croninger, 
226  U.  S.  491  (1913).     See  also  §  900, 
supra. 
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under  the  Carmack  Amendment  if  another  rate  is  offered  based  upon 
valuation.  A  person  accepting  such  receipt  is  bound  thereby.  A  state 
statute  to  the  contrary  is  void.^  An  express  company  as  a  common 
carrier  is  entitled  to  collect  charges  in  advance  from  the  general  public, 
even  though  with  some  of  its  customers  it  does  not  require  such  pay- 
ment.^ The  attorney-general  may  maintain  a  suit  in  equity  to  enjoin 
express  companies  from  charging  higher  rates  than  are  fixed  by  statute.^ 
An  unincorporated  joint  stock  express  company  may  be  indicted  as  a 
corporation,  under  the  Interstate  Commerce  Act.^ 

It  is  legal  for  a  railroad  to  allow  to  one  express  company,  exclu- 
sively, extra  facilities  for  doing  business  on  its  line.^  The  directors  of 
an  express  company  may  modify  an  exclusive  contract  with  a  railroad 
without  consulting  the  stockholders.^ 


1  Wells,  Fargo  &  Co.  v.  Neiman- 
Marcus  Co.,  227  U.  S.  469  (1913). 
See  also  §  900,  supra. 

2  Southern  Ind.  Exp.  Co.  v.  U.  S. 
Exp.   Co.,   88  Fed.   Rep.   659   (1898). 

3  State  V.  Pacific,  etc.  Co.,  80  Nev. 
823  (1908).  A  legislative  reduction  of 
express  rates  was  sustained  in  State  v. 
Adams  Express  Co.,  85  Neb.  25  (1909). 

"  United  States  v.  Am.  Exp.  Co., 
199  Fed.  Rep.  321  (1912).  See  United 
States  V.  Adams  Express  Co.,  229  U.  S. 
381  (1913). 

*  Under  the  ruling  of  the  United 
States  supreme  court  in  the  Express 
Cases,  117  U.  S.  1,  29  (1885),  it  is 
now  settled  that  while  railroad  com- 
panies are  obliged  to  provide  the  pub- 
lic with  reasonable  express  accommo- 
dation, yet  the  discretion  remains 
with  them  as  to  the  agencies  to  be 
employed.  They  need  not,  therefore, 
in  the  absence  of  statutes,  furnish  to 
all  independent  express  companies 
equal  facilities  for  doing  a  package- 
carrying  business  upon  their  passenger 
trains.  Thus,  so  long  as  the  public  serv- 
ice is  satisfactory,  a  railroad  may  law- 
fully carry  on  an  express  business  itself, 
and  refuse  to  grant  similar  privileges  to 
another  company.  Sargent  v.  Boston, 
etc.  R.  R.,  115  Mass.  416  (1874).  And 
the  special  contracts  which  are  cus- 
tomarily made  giving  the  exclusive  right 
to  do  express  business  on  certain  lines 
are  legal.  Railroads  are  common  car- 
riers of  goods  and  passengers,  but  not 
common  carriers  of  common  carriers. 
Express   Cases,    117   U.    S.    1    (1885). 


Before  this  question  came  under  ad- 
judication in  the  supreme  court  it 
had  been  almost  universally  decided 
the  other  way.  Mr.  Justice  Miller  re- 
duced the  arguments  in  favor  of  this 
view  to  propositions  which  he  stated 
in  his  opinion  in  Express  Cases,  10 
Fed.  Rep.  210  (1882),  and  again  in 
his  dissenting  opinion  in  Express 
Cases,  117  U.  S.  1,  29  (1885).  See 
Wells  V.  Oregon  Ry.  &  Nav.  Co.,  15 
Fed.  Rep.  561  (1883) ;  Wells  v.  North- 
ern Pac.  Ry.,  23  Fed.  Rep.  469 
(1884);  Southern  Exp.  Co.  v.  Mem- 
phis, etc.  R.  R.,  8  Fed.  Rep.  799 
(1881);  Fargo  v.  Redfield,  22  Fed. 
Rep.  373  (1884) ;  Wells  v.  Oregon,  etc. 
Ry.,  18  Fed.  Rep.  667,  and  cases 
cited,  673  (1883) ;  New  England  Exp. 
Co.  V.  Maine  Cent.  R.  R.,  57  Me.  188 
(1869);  Sandford  v.  Raih-oad  Co.,  24 
Pa.  St.  378  (1855).  Where  an  ex- 
press company  has  an  exclusive  con- 
tract with  a  railroad  company  for  the 
entire  system  of  that  company,  and 
the  system  becomes  insolvent  and  dis- 
integrates, and  the  receiver  of  the 
main  company  refuses  to  continue  the 
contract,  the  contract  falls  as  to  the 
entire  system.  Smith  v.  Wells,  etc. 
Co.,  96  Fed.  Rep.  375  (1899).  An 
exclusive  right  given  by  a  railroad 
company  to  an  express  company  to 
do  the  express  business  on  that  rail- 
road is  in  violation  of  the  anti-trust 
statute  of  Texas.  State  v.  Missouri, 
etc.  Ry.,  99  Tex.  516  (1906). 

«  Trendlev  v.  Illinois  Traction  Co., 
241  Mo.  73  (1912). 
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An  express  company  cannot  complain  that  a  railroad  is  doing  an  ex- 
press business  ultra  vires} 

An  express  company  may  be  required  to  pay  a  license  fee  of  $5  for 
each  wagon  and  fifty  cents  for  each  driver  and  give  a  bond  for  the  con- 
duct of  the  latter.^  Foreign  express  companies  may  be  compelled  to 
take  out  a  license.^  An  unincorporated  express  company  cannot  be 
compelled  to  divulge  to  railroad  commissioners  the  business  it  does 
outside  of  the  state,  the  purpose  of  the  investigation  not  being  con- 
nected with  taxation.^  An  express  company  is  subject  to  legislative 
regulation,  although  it  is  not  incorporated.^  A  statute,  requiring  ex- 
press companies  who  receive  money  to  keep  it  over  night  before  for- 
warding it  is  unconstitutional.^ 

§  925.  Electric-light  companies.  —  An  electric-light  company  is 
a  quasi-public  corporation.^  An  electric-light  company  is  a  common 
carrier  and  cannot  legally  discriminate  between  its  customers  as  to 
charges  for  the  same  service  under  similar  conditions.^  An  electric- 
light  company  has  no  right  to  demand  pay  from  a  customer  for  a  trans- 
former to  protect  the  house  from  fire,  where  it  does  not  demand  pay 
from  others.^  Mandamus  lies  to  compel  an  electric-light  company 
to  serve  a  customer  who  is  willing  to  conform  with  the  rules.^" 

The  right  of  such  a  company  to  erect  poles  in  the  streets  is  very  simi- 
lar to  the  right  of  a  street  railroad  to  use  the  streets  for  its  tracks. ^^ 

1  Sargent  v.  Boston,  etc.  R.  R.,  115  trie-light  company  is  not  engaged  in 
Mass.  416  (1874).  A  Kansas  license  public  business.  Strohmeyer  v.  Con- 
tax  on  express  companies  as  to  pack-  sumers',  etc.  Co.,  Ill  La.  506  (1904). 
ages  from  one  point  in  the  state  to  An  electric-light  company  is  a  quasi- 
another  point  in  the  state  was  upheld  in  public  corporation.  Weld  t-.  Gas,  etc. 
Ewing  V.  Leavenworth,  226  U.  S.  464  Com'rs,  197  Mass.  556  (1908). 
(1913),  although  the  package  passed  out  «  Armour,  etc.  Co.  v.  Edison,  etc. 
of  and  again  into  the  state  in  transit.  Co.,  115  N.  Y.  App.  Div.  51   (1906). 

2  Barrett  v.  City  of  New  York,  183  ^  Snell  v.  Clinton,  etc.  Co.,  196  Ill- 
Fed.  Rep.  793  (1910) ;    s.  c,  189  Fed.  626  (1902). 

Rep.   268   (1911).     As  to  license  fees  •«  State  v.  Butte,  etc.  Co.,  43  Mont, 

see  also  §  938,  infra.  118  (1911). 

3  Crutcher  v.  Commonwealth,  89  ^^  See  §  913,  supra.  See  also  Keasbey 
Ky.  6  (1889).  An  express  company  on  Electric  Wires,  ch.  IX.  Where  the 
may  be  compelled  to  pay  a  license  village  trustees  authorize  the  erection 
fee  wherever  it  does  business.  Os-  of  poles  in  the  street  for  electric  light- 
borne  V.  State,  33  Fla.  162  (1894).  ing,  an  adjoining  property  o^\^ler  may 
On  this  subject,  however,  compare  be  enjoined  from  cutting  down  the 
§§  696-700,  supra.  poles,   and   he   cannot   defend  on   the 

^  State   V.   United   States,   etc.   Co.,  ground  that  the  trustees  were  bribed. 

81  Minn.  87  (1900).  Consumers'  Gas  Co.  v.  Congress,  etc. 

5  United  States  Exp.  Co.  v.  State,  Co.,  61  Hun,  133  (1891).     Under  the 

164  Ind.  196  (1905).  Michigan  statute  a  city  may  give  to 

«  Piatt  V.  Lecocoq,   158  Fed.   Rep.  an  individual  instead  of  a  corporation 

723  (1907).  the  right  to  erect  electric-light  poles 

^  Edison,    etc.    Co.    v.    Farmington,  and  furnish  electric  lights.     A  provis- 

etc.  Co.,  82  Me.  464  (1890).     An  elee-  ion    that   other   companies  should  be 
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An  ordinance  of  a  city  granting  to  an  electric-light  company  the  right 
to  use  the  streets,  the  same  to  be  accepted  in  writing  by  that  company, 
is,  after  such  written  acceptance,  a  contract.^  An  ordinance  of  a  city 
impairing  the  obligation  of  a  contract  is  unconstitutional.-  The  agree- 
ment of  an  electric  power  company  in  constructing  a  dam  and  purchas- 
ing water  rights  for  that  purpose  to  give  free  power  up  to  a  certain 
amount  to  a  village  is  in  violation  of  the  statute  prohibiting  discrimina- 
tions in  compensation.^  Where  by  statute  a  city  has  a  right  to  author- 
ize the  erection  of  electric-light  poles  under  such  restrictions  as  the  city 
may  deem  best,  the  city  may  retain  the  right  to  revoke  the  license  at 
pleasure,  and  the  court  will  not  enjoin  such  revocation,  even  though  its 
purpose  is  to  enable  the  city  to  erect  its  owm  electric-light  poles.  The 
city  may  remove  the  poles  summarily.^  Even  though  an  electric  light 
company  sells  its  property  in  violation  of  a  provision  in  its  ordinance 
to  the  effect  that  it  shall  forfeit  all  its  franchises  and  rights  in  such  a 
case,  this  does  not  forfeit  its  physical  property  nor  affect  the  right  of 
the  purchaser  to  continue  the  business  under  a  new  franchise,  and  the 
city  has  no  power  to  order  it  to  lemove  its  poles,  conduits,  and  wires 
from  the  streets.^  Where  for  twenty  years  a  street  railway  company 
has  furnished  heat,  light,  and  power,  the  city  cannot  destroy  its  electric 
plant  on  the  ground  that  it  had  no  authority  to  furnish  heat,  light,  and 
power.^  An  electric-light  company  may  enjoin  a  borough  from  cut- 
ting down  its  line,  inasmuch  as  the  threatened  injury  is  continuous 
and  threatens  to  be  repeated,  and  is  without  adequate  remedy  at  law, 
especially  where,  under  the  statute,  it  is  unnecessary  to  obtain  the  con- 
sent of  the  borough  before  constructing  the  line.^ 

An  electric-light  pole  and  the  wires  are  not  an  additional  use  of  a 
country  highway  for  which  the  owner  of  the  fee  is  entitled  to  damages, 

allowed  to  use  the  poles  under  reason-  ^  Grand   Trunk,  etc.   Ry.   v.  South 

able    regulations    does    not    authorize  Bend,  227  U.  S.  544  (1913). 

such    use    without    any    regulations.  ^  President,   etc.    v.    Southern   Wis- 

Citizens',  etc.  Co.  v.  Sands,  95  Mich,  consin,  etc.  Co.,  149  Wis.  168  (1912). 

551   (1893).     An  assignable  municipal  *  Coverdale   v.   Edwards,    155   Ind. 

grant  to  an  individual  for  an  exclusive  374   (1900).     Where  the  grant  of  the 

right  for  ten  years  to  furnish  electric  right   to   build   underground   conduits 

light  and  power  in  a  city  was  sustained  for   electric-light    wires    is    subject    to 

in    Calumet    Service    Co.    v.    City    of  the  right  to  order  their  removal,  an 

Chilton,    148  Wis.   334   (1912).        On  order    of    removal    is    legal.     Boston, 

this    subject    of    poles,   see    ch.    LVI,  etc.  Co.  v.  Boston,  etc.  Co.,  184  Mass. 

infra.  566  (1904). 

1  City  of  Baxter  Springs  v.  Baxter  ^  Saginaw    Power    Co.    v.    City    of 

Springs,  etc.  Co.,  64  Kan.  591  (1902).  Saginaw,   193  Fed.  Rep.  1008  (1911). 

The  public  service  commission  law  of  ^  Omaha,  etc.  R.  R.  y.  City  of  Omaha, 

New    York    applicable    to    franchises  90  Neb.  6  (1911). 

theretofore   granted   but   not   already  '  Point  Pleasant,  etc.  Co.    v.    Bor- 

exercised  is  constitutional.     People  v.  ough  of  Bay  Head,  62  N.  J.  Eq.  296 

Willcox,  207  N.  Y.  86  (1912).  (1901). 
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it  being  shown  that  the  country  highway  itself  is  Hghted  by  electric 
light. ^  An  abutting  property  owner  cannot  enjoin  an  electric-light 
company  from  erecting  its  poles  in  the  street,  the  city  having  authorized 
the  same,  the  fee  being  in  the  city.  His  remedy,  if  any,  is  at  law.^ 
A  city  need  not  pay  an  abutting  property  owner  on  account  of  electric- 
light  poles  erected  by  the  city.^ 

An  electric-light  company  may  be  given  the  power  to  condemn.'' 
Even  though  an  electric-light  company  has  sold  its  franchises  and 
property  to  an  individual,  no  one  but  the  state  or  city  can  question 
the  sale,  and  certainly  a  subway  company  cannot  on  that  account 
refuse  to  furnish  space  in  its  subways.^    An  electric-light  company 


1  Palmer  v.  Larchmont,  etc.  Co.,  1.58 
N.  Y.  231  (1899).  An  electric-light 
company  may  be  enjoined  from  erect- 
ing its  poles  on  a  country  highway 
until  it  has  regularly  acquired  a 
right  by  condemnation  proceedings. 
Haverford  Elec.  Light  Co.  v.  Hart,  1 
Pa.  Dist.  571  (1892).  A  property 
owner  may  enjoin  the  erection  of  elec- 
tric-light poles  and  wires  upon  the 
street  to  carry  a  high  tension  current 
in  front  of  his  premises.  Taylor  v. 
Public  Service  Corporation,  75  N.  J. 
Eq.  371  (1909).  Abutting  property 
owners  owning  the  fee  of  the  highway 
may  enjoin  an  electric-light  company 
from  erecting  its  poles  on  the  highway 
without  their  consent,  the  electric- 
light  line  not  being  for  the  purpose  of 
furnishing  light  on  such  highway. 
Post  V.  Suffolk,  etc.  Co.,  77  N.  Y.  Misc. 
Rep.  369  (1912). 

2  McWethy  v.  Aurora,  etc.  Co.,  202 
111.  218  (1903). 

'  Gulf,  etc.  Co.  V.  Bowers,  80  Miss. 
570  (1902). 

'  Laws  of  N.  Y.  1896,  ch.  446.  A 
water  company  that  has  a  franchise 
to  furnish  the  public  with  light,  heat 
and  power,  and  electricity,  may  be 
given  the  power  to  condemn  land. 
Shasta  Power  Co.  v.  Walker,  149  Fed. 
Rep.  568  (1906) ;  aff'd,  160  Fed.  Rep. 
856.  An  electric-light  company  may 
be  authorized  to  condemn  a  right  of 
way  for  its  pole  line.  Wissler  v.  Yad- 
kin &  Co.,  158  N.  C.  465  (1912). 
A  foreign  electric-light  and  power  com- 
pany may  be  authorized  to  condemn. 
Pittsburg,  etc.  Co.  v.  Liston,  70  W.  Va. 
83  (1911).  An  electric-light  company 
may  be  authorized  to  condemn  a  right 
(237)  3/ 


of  way  for  its  pole  line.  Wissler  v. 
Yadkin  &  Co.,  74  S.  E.  Rep  460  (N.  C. 
1912).  A  water-power  company  may 
be  authorized  to  condemn.  Jones  v. 
North  Georgia,  etc.  Co.,  125  Ga.  618 
(1906).     Cf.    §§  931a,    932,  infra. 

^  Matter  of  Long  Acre,  etc.  Co.,  188 
N.  Y.  361  (1907).  Even  though  an 
electric-light  company  has  no  power 
to  assign  its  franchise  to  construct 
and  operate  its  plant,  yet  if  it  does 
assign  it  to  an  indi\idual  and  he 
then  assigns  it  to  a  corporation,  and 
the  latter  is  allowed  by  the  munici- 
pality to  complete  and  operate  the 
plant,  the  assignment  is  legal,  and, 
moreover,  no  one  can  raise  a  ques- 
tion as  to  its  legality,  except  the 
municipality  itself.  Matter  of  Long 
Acre,  etc.  Co.,  117  N.  Y.  App.  Div. 
80  (1907),  the  court  saying  (p.  87) : 
"The  general  rule  that  a  special  or 
secondary  franchise  is  inalienable 
"without  express  legislative  assent  has 
lost  practically  all  its  authority  in 
this  state.  From  early  days  railroad 
corporations  have  had  legislative  au- 
thority to  transfer  to  other  railroad 
corporations  the  special  privilege  of 
operating  the  road  .  .  .  and  all  other 
stock  corporations  were  accorded  that 
right.  .  .  .  The  relaxation  of  the 
general  rule  is  undoubtedly  due  to  the 
freedom  with  which  corporate  charters 
are  now  given,  and  to  the  universal 
recognition  of  the  property,  nature 
and  value  of  special  franchises.  .  .  . 
The  reason  for  the  rule  against  aliena- 
tion of  such  a  franchise  is  that,  by 
divesting  itself  of  the  franchise,  the 
corporation  would  disable  itself  from 
discharging  the  public  duties  for  which 
77 
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cannot  sell  out  to  a  street  railway  unless  the  statutes  expressly  allow 
such  a  sale.^  An  electric-light  company  has  no  inherent  power  to 
sell  its  property,  but  a  private  individual  cannot  complain  of  such  a 
sale.^  But  an  electric-light  and  power  company  may  mortgage  its 
property  without  express  authority  from  the  legislature  so  to  do,  espe- 
cially where  it  is  organized  under  the  act  authorizing  incorporation 
for  any  lawful  business,  even  though  it  is  using  streets  under  licenses 
granted  by  municipalities.^  The  lessee  from  the  city  of  New  York 
of  the  underground  electric  railways  of  New  York  may  use  the  same 
to  transmit  and  sell  to  other  electric  railways  surplus  electric  current 
manufactured  by  such  lessee.^  An  electric-light  company  has  no 
right  to  put  its  wires  underground  without  the  consent  of  the  munic- 
ipality.^ A  municipality  has  no  power  to  reduce  the  price  of  light 
charged  by  a  corporation,  even  though  it  has  charter  power  to  regulate 
and  control  the  use  thereof.®  The  legislature  may  require  a  municipality 
to  purchase  an  existing  electric-light  plant  owned  by  a  private  corpora- 
tion, instead  of  the  municipality  installing  a  new  plant. ^ 

it  had  been  chartered,  and  the  pubUc 
has,  therefore,  been  considered  as  en- 
titled to  forbid  such  a  transfer.  When 
a  charter  can  be  obtained  by  merely 
executing  and  filing  a  certificate,  as 
was  the  case  when  the  Electric  Manu- 
facturing Company  was  organized, 
and  the  exercise  of  the  special  fran- 
chise carried  with  it  the  public  obli- 
gation, the  reason  for  the  rule  largely 
disappears,  especially  where,  as  in  the 
case  of  a  manufacturing  company,  the 
sale  and  distribution  of  electricity 
was  only  a  part  of  the  objects  for 
which  the  company  was  incorporated. 
Whether  or  not  a  special  franchise 
be  availed  of,  and  by  whom  it  is  availed 
of,  is  solely  a  question  of  public  con- 
cern." 

1  State  V.  Anderson,  90  Wis.  550 
(1895),  holding  that  the  street-rail- 
way company  need  not  pay  taxes 
thereon;  s.  c,  97  Wis.  114  (1897). 
But  see  §  927,  infra. 

-  Weld  V.  Gas,  etc.  Com'rs,  197 
Mass.  556  (1908). 

^  American,  etc.  Co.  v.  General 
Electric  Co.,  71  N.  H.  192  (1901). 

*  City  of  New  York  v.  Interbor- 
ough,  etc.  Co.,  125  N.  Y.  App.  Div. 
4.37  (1908).  In  Maine  it  is  held  that 
the  corporation  cannot  maintain  the 
defense  of  ultra  vires  unless  the  act  is 
jhurtful  to  the  public  or  expressly  pro- 


hibited by  the  charter.  Oakland  Elec' 
Co.  V.  Union,  etc.  Co.,  107  Me.  279 
(1910),  the  court  applying  the  rule  to  a 
contract  by  one  electric  company  to 
furnish  electricity  to  another  electric 
company. 

estate  V.  Murphy,  130  Mo.  10 
(1895) ;  aff'd,  170  U.  S.  78.  A  mu- 
nicipality having  an  interest  only  in. 
the  surface  of  a  highway  cannot  ob- 
tain a  mandatorj^  injunction  to  com- 
pel an  electric-light  company  to  re- 
move wires  which  the  company  has 
placed  under  the  siu*face  of  the  high- 
way. Vestry,  etc.  v.  County  of  Lon- 
don, etc.  Co.,  [1899]  1  Ch.  474. 

8  Tacoraa,  etc.  Co.  v.  Tacoma,  14 
Wash.  700  (1896).  A  municipaUty  has 
no  inherent  power  to  reduce  the  rates 
of  an  electric-light  company.  Minne- 
apolis, etc.  Co.  V.  City  of  Minneapolis^ 
194  Fed.  Rep.  215  (1911). 

"  Citizens'  Gas  Light  Co.  v.  Wake- 
field, 161  Mass.  4.32  (1894).  A  stat- 
ute may  compel  cities  to  purchase 
private  lighting  plants  where  they 
propose  to  establish  their  own  Light- 
ing plants,  and  where  the  price  is 
to  be  fixed  by  a  commission,  the  lat- 
ter may  consider  the  changes  needed 
for  improvements,  the  amount  of  out- 
put, and  the  value  of  the  established 
business.  Norwich,  etc.  Co.  v.  City 
of  Norwich,  76  Conn.  565  (1904). 
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An  ordinance  granting  an  electric-light  company  the  right  to  use 
the  city  streets,  witliout  making  such  right  exclusive,  is  a  license,  and 
is  valid. ^  Where  a  statute  gives  a  city  the  right  to  construct  its  own 
lighting  plant  or  else  grant  such  right  to  a  corporation,  and  the  city 
does  make  such  grant  to  a  corporation,  the  city  may,  before  the  expira- 
tion of  the  grant,  construct  its  own  lighting  plant.^  \Miere  a  city  has, 
as  allowed  by  statute,  granted  an  exclusive  electric  light  right  to  a 
company  for  twenty  years,  the  city  cannot  during  that  time  erect  its 
own  electric-light  plant,  the  right  having  been  acted  upon.^  A  fran- 
chise granted  by  a  municipality  to  erect  an  electric-light  line  is  pre- 
sumed to  be  perpetual  where  there  is  no  limit  of  time  mentioned  in  the 
grant.^  A  city  cannot  repeal  an  electric-light  franchise,  even  though  the 
company  is  violating  the  law.^     But  where  an  electric-light  company 

its  water  system,  and  control  the  use 
of  its  streets,  may  make  a  contract  with 
a  power  company  by  which  the  exist- 
ing water  and  water  system  of  the 
city  may  be  used  to  create  power,  the 
water  not  to  be  injured  and  the  city 
to    be    furnished    certain    lights    and 


1  Crowder  v.  Sullivan,  128  Ind.  486 
(1891).  Cf.  Brush  Elec.  L.  Co.  v. 
Jones,  etc.  Co.,  5  Ohio  Cir.  Ct.  Rep. 
340  (1891).  Where  the  statute  requires 
gas  and  electric-light  franchises  to  be 
voted  on  by  the  people,  an  electric- 
light  company  is  not  liable  in  damages 
for  failure  to  supply  the  number  of 
lights  called  for  by  its  contract  with  the 
city,  where  the  people  had  not  voted  on 
the  franchise.  Even  though  the  city 
had  paid  for  lights  furnished,  this  is  the 
rule.  Keokuk  v.  Fort  Wayne  Elec.  Co., 
90  Iowa,  67  (1894).  Where  an  indi- 
vidual owning  a  water-power  makes  a 
contract  with  a  city,  by  which  for 
a  specified  time  he  furnishes  arc 
lights  to  the  city  at  a  fixed  price,  and 
he  is  given  authority  to  erect  poles 
in  the  street  for  that  purpose,  the 
city  upon  the  termination  of  the  con- 
tract may  compel  him  to  remove  the 
poles  and  wires  from  the  street,  the 
construction  thereof  not  having  been 
under  any  statute  or  any  corporate 
charter.  Horner  v.  City  of  Eaton 
Rapids,  122  Mich.  117  (1899).  Even 
though  an  electric-light  company  is 
incorporated  under  the  general  manu- 
facturing act,  yet,  if  a  city  grants  the 
company  the  right  to  use  the  streets 
and  the  company  exercises  the  right 
for  nine  years,  the  city  will  not  then 
be  allowed  to  repudiate  its  grant.  The 
state  alone  can  raise  the  question. 
Wyandotte,  etc.  Co.  v.  City  of  Wyan- 
dotte, 124  Mich.  43  (1900).  A  city  hav- 
ing power  to  light  its  streets,  manage 


the  use  of  certain  poles,  and  on  the 
termination  of  the  contract  to  be 
entitled  to  a  certain  pipe  line  and  elec- 
trical plant.  Pike's  Peak,  etc.  Co.  v. 
Colorado  Springs,  105  Fed.  Rep.l(1900). 

2  City  of  Joplin  v.  Southwest,  etc. 
Co.,  191  U.  S.  150  (1903),  rev'g  South- 
west, etc.  Co.  V.  City  of  Joplin,  101 
Fed.  Rep.  23.     See  also  §  931,  i7ifra. 

'  Monett,  etc.  Co.  v.  Incorporated 
City  of  Monett,  186  Fed.  Rep.  360 
(1911). 

*  Suburban,  etc.  Co.  v.  Inhabitants, 
etc.,  41  Atl.  Rep.  865  (N.  J.  1898) .  City 
of  Owensboro  v.  Cumberland  Tel.  & 
Tel.  Co.,  230  U.S.  58  (1913)  ;  Old  Colony 
T.  Co.  V.  Omaha,  230  U.  S.  100  (1913). 
A  city  grant  to  an  electric-light  com- 
pany not  limited  in  duration  is  not 
perpetual  but  is  good  for  the  life  at 
least  of  the  corporation  and  thereafter 
until  the  city  revokes  it.  Omaha, 
etc.  Co.  V.  City  of  Omaha,  179  Fed.  Rep. 
455  (1910).  A  city  grant  to  an  electric- 
light  company  is  not  by  implication 
limited  to  the  duration  of  the  charter 
of  the  company.  Omaha,  etc.  Co. 
V.  City  of  Omaha,  172  Fed.  Rep.  494 
(1909).  A  railroad  charter  under  a 
special  act,  which  does  not  specify 
when   it   expires,    will    expire   in   fifty 


5  Phillipsburg,  etc.  Co.  v.  Inhabitants,  etc.,  66  N.  J.  L.  505  (1901). 
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repudiates  a  contract  with  a  village  on  the  ground  that  it  is  void,  the 
village  may  file  a  bill  to  compel  the  removal  of  the  poles  and  wires. ^ 
An  electric-light  company  may  discontinue  service  that  the  public 
interest  no  longer  requires.^  The  legislature  may  compel  an  electric- 
light  company  to  put  its  wires  underground.^  The  legislature  may  grant 
an  exclusive  franchise  to  such  a  company,  but  a  municipality  has  no 
implied  power  to  do  so.^  A  city  in  making  a  grant  to  an  electric-light 
company  may  take  a  bond  in  a  specified  sum  by  the  company  that  the 
plant  will  be  completed  within  a  certain  time,  and  may  enforce  the  bond 
if  it  is  not  so  completed,  even  though  no  actual  damage  is  proven.^ 
After  an  electric-light  line  has  been  completed  it  may  enjoin  the  munic- 
ipality from  tearing  the  line  down,  even  though  it  was  not  completed 
within  the  time  fixed  by  the  ordinance.^ 

An  electric-light  company  may  enjoin  another  electric-light  com- 
pany from  placing  its  wires  so  close  to  the  wires  of  the  former  as  to 
endanger  the  lives  of  the  employees  of  the  former.^     An  electric  light 


years  if  the  general  laws  prescribe  that 
period.  People  v.  Wayman,  99  N.  E. 
Rep.  941  (111.  1912). 

1  Hempstead  v.  Ball  Elec.  Light  Co., 
9  N.  Y.  App.  Div.  48  (1896). 

2  Weld  V.  Gas,  etc.  Com'rs,  197 
Mass.  556  (1908). 

'  The  legislature  may  order  electric- 
light  and  other  companies  to  put 
their  wires  underground  under  the 
supervision  of  a  commission,  and  to 
pay  the  cost  of  such  commission. 
People  V.  Squire,  145  U.  S.  175 
(1892).  Electric  wires  may  be  ordered 
down  by  a  city.  Electric  Imp.  Co. 
V.  San  Francisco,  45  Fed.  Rep.  593 
(1891). 

*  An  exclusive  feature  of  a  grant 
by  a  municipality  to  a  water,  light, 
and  gas  company  is  void  where  the 
statutes  do  not  expressly  authorize 
the  municipality  to  make  such  a 
grant.  Water,  etc.  Co.  v.  Hutchinson, 
207  U.  S.  385  (1907).  A  municipal 
corporation  has  no  power  to  grant  an 
exclusive  right  to  an  electric-light 
company  unless  its  charter  expressly 
confers  that  power.  Grand  Rapids, 
etc.  Co.  V.  Grand  Rapids,  etc.  Co., 
33  Fed.  Rep.  659  (1888).  A  corpora- 
tion having  an  exclusive  right  to  fur- 
nish electric  light  cannot  enjoin  a 
rival  company,  where  all  the  stock 
of  the  former  company  has  been  sold 
to  the  president  of  a  competing  gas 


company.  Scranton,  etc.  Co.'s  Appeal, 
122  Pa.  St.  154  (1888). 

^  City  of  Salem  v.  Anson,  40  Oreg. 
339  (1902).  A  deposit  with  the  city 
by  an  electric-light  company  as  liqui- 
dated damages  for  failure  to  comply 
with  its  contract  is  valid  and  cannot 
be  recovered  back  in  a  court  of  equity 
after  a  breach  of  the  contract.  Brooks 
I'.  City  of  Wichita,  114  Fed.  Rep.  297 
(1902).     See  also  §913,  supra. 

« United,  etc.  Co.  v.  East  Pittsburg 
Borough,  230  Pa.  St.  65(1911).  A  city 
cannot  enjoin  an  electric-light  company 
from  transacting  business  on  the 
ground  that  its  rights  have  been  for- 
feited unless  it  first  gives  notice  of  such 
claim  of  forfeiture  and  an  opportunity 
to  be  heard.  City  of  Passaic  v.  Public 
Service  Corporation,  75  N.  J.  Eq.  379 
(1909).  Where  a  grant  to  an  electric- 
light  company  and  street  railway  has 
no  provision  for  a  forfeiture,  a  provis- 
ion that  the  work  must  be  commenced 
within  sixty  days  -mW  merely  give  a 
right  of  action  for  damages  if  not  so 
commenced.  Spencer  v.  City  of  Pales- 
tine,  54  Tex.   Civ.   App.    392  (1909). 

'  Consolidated,  etc.  Co.  v.  People's, 
etc.  Co.,  94  Ala.  372  (1892).  One 
electric-light  company  may  enjoin 
another  electric-light  company  from 
stringing  its  wires  so  closely  to  the 
wires  of  the  former  as  to  interfere 
with  them  and  cause  danger  to  the 
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company  cannot  enjoin  another  electric  light  company  from  doing  busi- 
ness on  the  ground  that  the  latter  was  illegally  incorporated.^ 

A  contract  giving  a  lien  on  future  earnings  of  an  electric-light  plant 
is  more  of  an  executory  contract  than  a  vested  lien,  and  consequently 
a  receiver  is  not  bound  by  such  a  contract  giving  such  a  lien,  and  may 
compel  future  payments  to  be  made  to  the  receiver.^  The  mechanics* 
Hen  law  applies  to  poles  of  an  electric-light  company.^  A  mortgage  on 
the  real  estate  and  plant  of  an  electric-light  company  covers  its  poles  and 
wires  which  are  connected  with  the  plant.**  In  Illinois,  under  the  stat- 
utes relative  to  taxation,  the  wires  of  an  electric-light  company  are  held 
to  be  personalty.^  Where  a  municipality  has  repealed  an  electric-light 
franchise  after  the  plant  has  been  in  operation  for  eight  years,  a  trustee 
of  a  mortgage  given  by  the  owner  of  the  plant  may  file  a  bill  to  enjoin 
the  city  from  acting  on  the  repeal  and  from  cutting  down  the  poles. ^ 

§  926.  Ferry  companies.  —  A  ferry  is  also  a  quasi-public  institu- 
tion. The  right  to  maintain  and  operate  a  ferry  and  collect  tolls 
is  a  franchise  which  can  be  granted  only  by  the  state  directly  or  in- 
directly.^ A  local  ferry  is  different  from  a  railroad  ferry  which  trans- 
ports cars,  and  hence  a  statutory  penalty  for  operating  a  ferry  with- 


company's  employees.  Rutland,  etc. 
Co.  V.  Marble  City,  etc.  Co.,  65  Vt. 
377  (1893).  An  electric-light  com- 
pany which  has  constructed  its  poles 
and  wires  on  the  streets,  in  accord- 
ance with  a  franchise  from  the  city, 
may  enjoin  a  subsequent  electric-light 
company,  having  a  grant  from  the 
city,  from  interfering  with  its  lines, 
even  though  the  second  company  is 
under  obligation  to  furnish  lights  to 
the  city.  Edison,  etc.  Co.  v.  Manu- 
facturers', etc.  Co.,  202  Pa.  St.  209 
(1901).  An  electric-light  company 
already  having  poles  on  a  street  may 
enjoin  a  new  company  from  construct- 
ing its  lines  so  that  its  wires  come 
within  two  feet  of  the  wires  of  the  old 
company,  including  additional  space 
which  may  reasonably  be  needed  in  the 
future,  and  may  enjoin  the  new  com- 
pany from  putting  wires  on  the  old 
company's  poles,  and  it  is  immaterial 
what  it  costs  the  new  company  to 
comply  with  these  requirements.  Edi- 
son, etc.  Co.  V.  Citizens',  etc.  Co.,  235 
Pa.  St.  492  (1912).  See  also  §913, 
supra,  and  §  937d,  infra. 

1  Geneva,  etc.  Co.  v.  Economic,  etc. 
Co.,  136  N.  Y.  App.  Div.  219  (1910). 
An  electric-light  company  may  enjoin 


a  street  railway  company  from  sup- 
plying electric  light  without  an  ordi- 
nance from  the  city  authorizing  it. 
Bartlesville  Electric,  etc.  Co.  v.  Bartles- 
ville  Ry.,  26  Okla.  453  (1910). 

'  General  Elec.  Co.  v.  Whitney,  74 
Fed.  Rep.  664  (1896).  In  United  Elec. 
Securities  Co.  v.  Louisiana  Elec. 
Light  Co.,  71  Fed.  Rep.  615  (1896), 
it  was  held  that  although  an  electric- 
light  company  could  give  as  collateral 
security  for  borrowed  money  a  hen 
on  the  future  income  from  the  city 
for  lighting  the  streets,  yet  that  this 
being  an  executory  contract  a  receiver 
might  renounce  the  contract  and 
thereby  destroy  the  lien. 

2  Badger  Lumber  Co.  v.  Marion, 
etc.  Co.,  48  Kan.  182  (1892). 

*  Dreisbach  v.  Ross,  195  Pa.  St.  278 
(1900). 

5  Shelbyville  Water  Co.  v.  People, 
140  111.  545  (1892). 

« Newton  v.  Levis,  79  Fed.  Rep.  715 
(1897). 

'  Evans  v.  Hughes  County,  3  S.  Dak. 
580  (1893),  aff'g  3  S.  Dak.  244  (1892). 
A  ferry  franchise  can  be  acquired  only 
by  a  special  grant  or  under  a  general 
statute.  State  v.  Portland,  etc.  Co., 
52  Oreg.  502  (1908).     The  right  to  keep 
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out  a  license  does  not  apply  to  such  a  railroad  ferry  between  two  states, 
where  such  license  is  not  merely  for  the  protection  of  life  and  property, 
but  requires  the  company  to  do  a  general  ferry  busmess  and  to  dis- 
criminate in  favor  of  residents  and  operate  in  a  certam  way.^  A  pri- 
vate ferry  does  not  require  a  franchise,  even  though  toll  is  collected  from 
persons  incidentally  using  it,  but  a  public  ferry  maintained  for  use  by 
the  public  at  large,  involving  public  patronage  and  the  business  of  ferry- 
ing for  the  public,  does  require  a  franchise.  Such  a  franchise  is  not 
exclusive  merely  from  the  fact  that  it  was  granted.-  ^^^lere,  however, 
a  ferry  has  been  established  under  statutory  authority,  a  private  per- 
son will  not  be  allowed  to  interfere  with  its  profits  by  carrWng  people 
across  for  liire.^  A  ferry  right  can  be  assigned  only  by  deed.^  It  is 
property  and  is  protected  as  such.^ 

The  legislature  may  grant  a  ferry  company  an  exclusive  right,  but 
such  grants  are  not  favored  by  the  courts  and  are  often  construed 
away.^    A  general  act  prohibiting  a  municipality  from  granting  a  ferry 


a  public  ferry  for  tolls  is  a  franchise 
whicli  requires  legislative  authority 
and  is  not  a  right  incidental  to  riparian 
ownership.  Graham  v.  Caperton,  57 
S.  Rep.  741  (Ala.  1912). 

1  St.  Clair  Countv  v.  Interstate,  etc. 
Co.,  192  U.  S.  454  (1904). 

2  Hudspeth  v.  HaU,  HI  Ga.  510 
(1900). 

'  Inhabitants  of  Peru  v.  Barrett, 
100  Me.  213  a90o). 

*  A  ferry  franchise  created  by  act 
of  the  legislature  can  be  conveyed 
only  by  deed,  and  not  by  oral  con- 
tract of  sale.  Gunterman  v.  People, 
138  111.  518  (1891),  holding  also  that 
quo  warranto  charging  defendants  with 
usurping  a  pubUc  franchise  to  operate 
a  ferry,  where  they  attempted  to 
defend  on  the  ground  that  they  had  a 
.  legal  right  to  use  the  ferry,  the  burden 
was  on  them  to  show  a  valid  title. 
A  person  who  has  been  licensed  and 
authorized  to  run  a  ferry  is  not  liable 
for  an  accident  occurring  under  the 
management  of  one  to  whom  he  has 
leased  the  ferry  right,  even  though  the 
lease  be  of  doubtful  validity.  Norton 
V.  WiswaU,  26  Barb.  618  (18.58) ;  Ladd 
r.  Chotard.  1  Ala.  (O.  S.)  366  (1824) ; 
Felton  V.  Deall,  22  Vt.  170  (18.50); 
Bow>-er  v.  Anderson.  2  Leigh  (Va.), 
550  (1831).  A  ferry  franchise  is  real 
property,  whether  owned  by  a  corpo- 
ration or  an  indi\'idual.     Maburj-   r. 
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LouisA-ille,  etc.  Ferrj-  Co.,  60  Fed.  Rep. 
645  (1894).  A  ferrj-,  which  an  indi\id- 
ual  has  established  without  any  public 
grant  therefor,  may  be  sold  by  him. 
Evans  v.  Kroutinger,  9  Idaho,  153 
(1903). 

*  A  statute  compelling  non-resi- 
dents to  sell  ferry  rights  cannot  apply 
to  ferrj-  rights  owned  before  the  stat- 
ute was  passed.  Defour  v.  Stacey.  90 
Ky.  288  (1890).  One  of  the  joint  own- 
ers of  a  ferry  may  file  a  bill  in  equity 
against  his  co-owner  where  the  latter 
has  seized  the  ferrj-  and  is  taking  all 
the  proceeds.  Roy  v.  Henderson, 
132  Ala.  175  (1902). 

s  A  legislative  gjant  to  an  indi- 
^-idual  of  the  exclusive  right  to  a 
ferrv  is  protected.  McRoberts  v. 
Washburne.  10  Minn.  23  (1865).  An 
amendment  to  a  charter  gi\"ing  the 
exclusive  right  to  have  a  ferrj'  is 
without  consideration,  and  not  bind- 
ing as  a  contract.  Johnson  v.  Crow, 
87  Pa.  St.  1^  (1878).  A  statute  that 
no  court  shall  authorize  a  competing 
ferry  does  not  prevent  a  city  being 
authorized  to  license  such  other  terry. 
Fanning  r.  Gregoire,  16  How.  524 
(1853).  Where  the  legislature  agree 
to  discontinue  a  fern.-  in  considera- 
tion of  a  bridge  company  doing  cer- 
tain things  for  the  public,  the  ferry 
cannot  afterwards  be  restored.  East 
Hartford  v.  Hartford  Bridge  Co.,  10 
82 
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right  within  half  a  mile  of  an  existing  ferry  does  not  constitute  a  con- 
tract with  any  particular  ferry,  but  on  the  contrary  may  be  repealed.^ 
A  person  licensed  to  operate  a  ferry  may  enjoin  the  operation  of  a  com- 
peting ferry  which  is  being  operated  without  a  license.-  A  ferry  com- 
pany cannot  enjoin  the  operation  of  a  bridge  across  its  ferry  route 
after  the  bridge  has  been  constructed.^  A  state  cannot  regulate  ferry 
charges  over  a  river  between  that  state  and  another  state.^  ^Miere 
the  state  of  Ohio  established  a  ferry  over  the  Ohio  river  and  authorized 
the  collection  of  a  certain  toll,  the  party  collecting  the  toll  cannot  be 
indicted  in  West  Virginia  for  making  such  charge,  although  the  charge 
is  more  than  allowed  by  the  statutes  of  West  Virginia.^ 

The  legislative  grant  of  the  franchise  of  a  ferry  gives  only  the  right 
to  maintain  a  ferry  and  to  take  tolls ;  it  does  not  give  the  right  to  make 
a  landing  upon  the  property  of  a  private  person  or  upon  a  highway.^ 
The  legislature  may  grant  to  a  ferry  company  the  right  to  condemn 
land  for  the  purposes  of  a  ferry.'  The  franchises  of  a  ferry  company 
may  be  forfeited  where  the  company  allows  the  ferry  to  become  out  of 
repair.^  AMiether  a  ferry  right  has  been  forfeited  cannot  be  tested  in 
an  application  by  another  person  for  a  similar  ferry  right.^  A  city 
having  by  statute  a  ferry  right  may  discontinue  it  and  receive  a  cer- 
tain sum  a  year  from  a  bridge  company  that  will  take  the  place  of  the 


How.  511  (1850).  A  free  railroad 
ferry  is  in  \-iolation  of  an  existing 
exclusive  right  to  an  older  ferry. 
Aiken  t-.  Western  R.  R.,  20  X.  Y.  370 
(1859).  A  ferry  cannot  claim  com- 
pensation in  damages  merely  from  the 
fact  that  a  railroad  is  authorized  to 
build  a  bridge  near  it,  and  tliis  bridge  is 
used  bv  persons  on  foot.  Kansas,  etc. 
Ry.  r.  Payne,  49  Fed.  Rep.  114  (1892). 
A  city  cannot  grant  an  exclusive 
ferrj\  but  the  grant  is  valid  in  other 
respects.  Carroll  r.  Campbell.  108 
Mo.  550  (1891).  An  authorized  toll- 
bridge  may  enjoin  an  unauthorized 
ferry.  Catawba,  etc.  Co.  v.  Flowers, 
110  N.  C.  381  (1892).  Under  the  con- 
stitution of  ^Missouri  an  exclusive 
right  to  a  ferry  cannot  be  granted. 
A  ferry  is  not  necessarily  a  regulation 
of  interstate  commerce  although  it  is 
between  two  states.  Carroll  r.  Camp- 
beU,  110  Mo.  557  (1892). 

1  Williams  r.  Wingo,  177  U.  S.  601 
(1900). 

2  Green  v.  Ivey,  45  Fla.  338  (1903). 
'  Riverton  Ferrv  Co.  v.  ZMcKeesport, 

etc.  Co.,  179  Pa.  St.  466  (1897). 

3; 


*Xew  York,  etc.  R.  R.  v.  Board, 
etc.,  74  N.  J.  L.  367  (1907).  A  state 
cannot  tax  the  pri^'ilege  of  operating 
a  ferry  between  that  state  and  an 
adjoining  state.  Helena-Glendale,  etc. 
Co.  V.  State,  57  S.  Rep.  362  (Miss. 
1912).  Congress  ha\'ing  assumed 
jurisdiction  over  an  interstate  ferry, 
a  municipality  in  one  of  the  states 
cannot  regulate  the  ferry  charges. 
New  York  Central,  etc.  R.  R.  v.  Hudson 
Countv,  227  U.  S.  249  (1912),  rev'g 
76  X.  J.  L.  664. 

5  State  V.  Faudre,  54  W.  Va.  122 
(1903). 

6  Pittsburgh,  etc.  R.  R.  v.  Jones,  HI 
Pa.  St.  204  (1885). 

■  Re  Union  Ferry  Co..  98  X.  Y.  139 
(1885).  The  power  of  eminent  domain 
may  be  conferred  upon  the  owner  of  a 
franchise  to  construct  and  operate  a 
ferrv.  Pool  v.  Simmons,  134  Cal.  621 
(1901). 

8  State  V.  Council  Bluffs,  etc.  Co., 
11  Xeb.  354  (1881). 

'Willis  V.  Calhoun,  145  Ky.  95 
(1911). 
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ferry.^  Although  an  educational  institution  is  operating  a  ferry  with- 
out power  so  to  do,  yet,  if  a  person  is  injured  by  the  ferry,  the  institu- 
tion is  liable  in  damages.^ 

§  927.  Gas  companies.  —  Gas  pipes  laid  down  without  legislative 
authority  are  a  nuisance  and  may  be  indicted  as  such.^  A  state,  how- 
ever, cannot  prohibit  the  construction  of  an  underground  natural  gas 
pipe  line  in  the  highways  with  the  consent  of  the  abutting  owners,  who 
own  to  the  center  of  the  street,  the  plan  being  to  carry  on  interstate 
commerce,  and  not  interfering  with  the  use  by  the  public  of  the  street.* 
Gas  companies  are  somewhat  public  in  their  nature,  and  owe  a  duty 
to  supply  gas  to  all.^     Competing  gas  companies  will  not  be  allowed 


'  Laredo  v.  International,  etc.  Co., 
66  Fed.  Rep.  246  (1895). 

2  Nims  V.  Mt.  Hermon  Boys' 
School,  160  Mass.  177  (1893). 

3  Reg.  ;;.  Longton  Gas  Co.,  29  L.  J. 
Mag.  Cas.  118  (1860).  A  New  Jersey 
corporation  organized  under  the  gen- 
eral act  to  maniifacture  and  sell  gas 
cannot  do  so  in  New  Jersey,  inasmuch 
as  such  charters  must  be  taken  out 
under  the  gas  company  act,  and  hence 
such  a  company  cannot  exercise  such 
powers  in  another  state  and  cannot 
prevent  its  plant  in  the  streets  being 
treated  as  a  nuisance  by  a  party  suf- 
fering special  injury  thereby.  Seattle, 
etc.  Co.  V.  Citizens',  etc.  Co.,  123  Fed. 
Rep.  588  (1903). 

*  Kansas,  etc.  Co.  v.  Haskell,  172 
Fed.  Rep.  545  (1909) ;  aff'd,  221  U.  S. 
229. 

*  A  gas  company  need  not  furnish 
a  gas  meter  to  a  house  that  is  using 
electric  lights,  and  desires  to  use  gas 
only  in  case  of  accident  to  the  elec- 
tric hght.  Fleming  v.  Montgomery 
Light  Co.,  100  Ala.  657  (1893).  A 
fuel-gas  company  is  liable  for  damage 
due  to  sickness  on  account  of  the 
failure  of  the  company  to  supply  fuel 
gas.  Coy  V.  Indianapolis,  etc.  Co., 
146  Ind.  655  (1897).  A  gas  company 
may  refuse  to  supply  gas  to  the  receiver 
of  a  corporation  where  the  corporation 
itself  has  not  paid  back  bills.  Pater- 
son  V.  Gas,  etc.  Co.,  [1896]  2  Ch.  476, 
rev'g  74  L.  T.  Rep.  280.  iVandomws 
lies  to  compel  a  natural-gas  company 
to  supply  gas  to  a  party  who  demands 
it  and  tenders  the  usual  and  proper 
charges,  his  residence  being  on  the 
street  where  one  of  the  mains  is  laid, 


and  being  properly  piped  for  the  gas. 
Portland,  etc.  Co.  v.  State,  135  Ind. 
54(1893).  For  an  article  on  wiandaniMS 
to  compel  corporations  to  perform 
their  duties,  see  45  Cent.  L.  J.  278. 
The  terms  upon  which  and  the  manner 
in  which  such  companies  may  be 
required  to  discharge  their  public 
duties  are  subject  to  legislative  super- 
vision and  control.  State  v.  Colum- 
bus Gas,  etc.  Co.,  34  Ohio  St.  572 
(1878) ;  New  Orleans  Gas  Co.  v.  Louisi- 
ana Light  Co.,  115  U.  S.  650  (1885). 
Gas  companies  possess,  by  virtue  of 
their  charters,  powers  and  privileges 
which  others  cannot  exercise ;  and  the 
statutory  duty  is  imposed  upon  them  to 
furnish  gas  to  persons  entitled  to 
receive  it  under  the  charters,  and  who 
offer  to  comply  with  the  general  con- 
ditions on  which  the  companies  sup- 
ply others.  People  v.  Manhattan  Gas 
Co.,  45  Barb.  136  (1865).  A  natural- 
gas  company  is  a  quasi-public  corpo- 
ration and  has  no  right  to  charge 
more  to  one  customer  than  to  another. 
Indiana,  etc.  Co.  t'.  State,  158  Ind.  516 
(1902).  Mandamus  lies  to  compel 
a  natural-gas  company  to  fiirnish  gas, 
even  though  the  supply  is  limited  and 
it  may  inconvenience  other  patrons. 
State  V.  Consumers',  etc.  Co.,  157 
Ind.  345  (1901).  A  gas  company  is 
"an  incorporation  for  public  improve- 
ment" within  the  meaning  of  the 
Delaware  constitution.  Mayor,  etc. 
V.  Addicks,  7  Del.  Ch.  56  (1899).  A 
company  to  supply  gas  for  heat  and 
light  cannot  charge  more  for  gas 
used  for  light  than  for  gas  used  for 
heat,  the  cost  of  the  gas  being  the 
same.     Baily  v.  Gas-Fuel  Co.,  193  Pa. 
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to  combine  to  regulate  the  price  of  gas  to  the  public.^  The  legislature 
may  pass  a  bill  prohibiting  the  use  of  artificial  means  to  increase  the 
natural  flow  of  natural  gas.-  The  legislature  may  reasonably  regulate 
and  reduce  the  price  charged  for  gas.^  The  supreme  court  of  the  United 
States  in  the  celebrated  New  York  City  gas  company  case,  decided 


St.  175  (1899).  Even  though  the 
by-laws  of  a  natural-gas  company  pro- 
vide that  stockholders  shall  have  gas 
free,  yet  such  by-law  maj^  be  changed  so 
as  to  authorize  the  eonipany  to  charge 
a  uniform  price  to  the  stockholders 
for  gas.  Redkey,  etc.  Co.  v.  Orr,  27 
Ind.  App.  1  (1901).  A  gas  company 
cannot  refuse  to  furnish  gas  to  a  ten- 
ant who  refuses  to  pay  an  unpaid 
bill  of  a  former  tenant.  Miller  v. 
Wilkesbarre  Gas  Co.,  206  Pa.  St.  254 
(1903).  Mandamus,  and  not  a  suit 
in  equity,  is  the  proper  remedy  to 
compel  a  gas  company  to  furnish  gas. 
Johnson  v.  Atlantic  City,  etc.  Co., 
65  N.J.  Eq.  129  (1903). 

'  Gibbs  V.  Consolidated  Gas  Co.,  130 
U.  S.  396  (1888).  Where  two  compet- 
ing gas  companies  agree  on  rates  to 
be  charged  the  public  and  agree  not 
to  interfere  with  each  other's  patrons, 
the  state  may  forfeit  their  charters, 
or  the  court  may  in  its  discretion 
declare  a  forfeiture  or  ouster  of  the 
right  of  the  defendants  to  carry  out 
the  illegal  acts.  State  v.  Portland, 
etc.  Co.,  153  Ind.  483  (1899).  The 
statute  of  New  York  prohibiting  the 
issue  of  stock  at  less  than  par  and 
of  bonds  at  less  than  their  fair  mar- 
ket value  does  not  prohibit  the  issue 
of  stock  and  bonds  by  a  gas  company 
in  payment  for  the  stock  and  bonds 
of  a  competing  gas  company,  even 
though  a  high  value  is  placed  upon 
the  franchise  of  such  competing  com- 
pany as  a  part  of  the  purchase  price. 
Such  a  transaction  is  not  illegal  on 
the  ground  of  creating  a  monopoly, 
nor  is  it  ultra  vires,  provided  the 
charter  of  the  first  company  allowed 
it  to  purchase  stock  and  bonds,  as 
provided  in  the  New  York  statutes. 
Rafferty  v.  Buffalo,  etc.  Co.,  37  N.  Y. 
App.  biv.  618  (1899).  A  statute 
authorizing  the  consolidation  of  gas 
companies  is  not  invalid  as  creating 
a  monopoly.  People  v.  People's,  etc. 
Co.,  205  111.  482  (1903). 


-  Manufacturer's,  etc.   Co.   v.   Indi- 
ana,   etc.    Co.,    1.55    Ind.   461    (1900). 

'  As  to  the  right  of  a  city  in  Ohio, 
under  the  Ohio  statutes,  to  regulate 
the  price  of  gas,  see  Manhattan  Trust 
Co.  V.  Dayton,  59  Fed.  Rep.  327 
(1893).  A  preliminary  injunction 
against  a  city  reducing  the  price  of 
gas  will  not  be  granted  where  the 
reduced  price  leaves  some  margin  of 
profit,  and  no  great  harm  will  be  done 
by  enforcing  the  ordinance.  Capital 
City  Gas  Light  Co.  v.  Des  Moines,  72 
Fed.  Rep.  829  (1896).  In  New  Mem- 
phis, etc.  Co.  V.  Memphis,  72  Fed. 
Rep.  952  (1896),  however,  a  prelim- 
inary injunction  was  granted,  inas- 
much as  no  investigation  had  been 
had  as  to  the  reasonableness  of  the 
reduction,  and  the  reduction  would 
prevent  the  company  from  paying 
expenses  and  fixed  charges,  but  the 
company  was  required  to  give  a  bond 
to  refund  the  difference  in  price  if  its 
injunction  suit  should  finally  fail. 
The  legislature  may  reduce  the  price 
of  gas  as  charged  by  the  company  to 
consumers.  Zanesville  v.  Gas  Light 
Co.,  47  Ohio  St.  1  (1889).  And  7nan- 
damtis  lies  to  compel  it  to  make  the 
reduction.  Zanesville,  etc.  Co.  v. 
Zanesville,  47  Ohio  St.  35  (1889).  The 
legislature  may  restrict  the  price 
which  gas  companies  may  charge  for 
meters.  State  v.  Gas  Co.,  34  Ohio  St. 
572  (1878).  If  a  gas  company  is 
ordered  by  a  municipality,  under  a 
statutory  power,  to  reduce  the  price 
of  gas,  it  may  defend  against  for- 
feiture for  non-compliance  by  assert- 
ing that  the  municipality  was  fraud- 
ulently induced  to  act.  State  i'.  Cin- 
cinnati, etc.  Co.,  18  Ohio  St.  262 
(1868).  A  municipality  in  Indiana 
has  power  to  regulate  the  price  of 
natural  gas.  Rush\alle  v.  Rushvillo 
Nat'l  Gas  Co.,  132  Ind.  575  (1891). 
Cf.  §  902,  supra.  A  statute  may  pre- 
scribe that  a  public-service  corpora- 
tion  shall   pay   a   reasonable    penalty 
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in  1909,  held  that  a  legislative  reduction  of  the  price  of  gas  from  one 
dollar  to  eighty  cents  per  thousand  feet,  was  constitutional,  if  the 
latter  price  would  net  six  per  cent,  on  the  actual  value  of  the  property. 
In  determining  its  actual  value,  the  court  did  not  allow  anything  for 
good-will,  because  the  gas  company  had  no  competitor,  and  the  court 
did  not  allow  anything  for  the  value  of  the  franchise  excepting  to  the 
extent  that  on  a  consolidation  which  had  taken  place  twenty-five  years 
prior  thereto,  the  franchise  had  been  capitalized.  The  court  accord- 
ingly took  the  actual  value  of  the  property  as  it  was  at  the  time  of  the 
reduction  of  the  rate.  The  earning  power  was  not  considered,  be- 
cause, of  course,  that  depended  on  the  rate  itself  before  the  reduction. 
The  court  held  that  the  decision  as  to  valuation  of  the  franchises 
was  not  to  form  any  precedent  in  future  cases  where  the  facts  were 
different.  Notwithstanding  this  assurance,  the  above  decision  seemed  to 
open  the  way  to  reductions  which  would  eliminate  a  large  part  of  the 
market  values  of  the  capital  stock  of  quasi-public  corporations,  but  sub- 
sequent events  proved  that  the  fear  was  unfounded  and  that  the  reduced 
rate  was  high  enough.^  The  legality  of  a  legislative  reduction  of  gas 
rates  turns  on  the  reasonable  value  of  the  plant,  the  effect  of  the  reduc- 
tion on  future  income,  and  allowances  for  depreciation,  the  last  of  which 
presents  difficult  problems.^  The  value  of  a  monopoly  in  furnishing 
gas  will  not  be  considered  in  determining  the  reasonableness  of  a 
reduction  of  gas  rates.  A  court  in  sustaining  a  reduction  may  allow 
the  company  to  try  the  case  over  again  after  the  effect  of  the 
reduction  is  ascertained.^  The  power  to  fix  gas  rates  may  be  del- 
egated to  commissioners  if  some  standard  for  their  action  is  pre- 
scribed in  the  statute,  as,  for  instance,  where  the  statute  says  that  the 
commissioners  may  fix  the  rates  "  within  the  limits  prescribed  by  law." 
Especially  is  this  the  case  where  the  statute  makes  their  action  subject 
to  review  by  the  court.'*     It  is  an  implied  condition  of  a  municipal  grant 

for  not  adjusting  a  claim  within  a  considered  where  they  are  several  times 
certain  reasonable  time.  Morris,  etc.  the  cost  or  present  value  of  the  prop- 
Co.  V.  Southern  Express  Co.,  146  N.  C.  erty.  A  reduction  which  ^ill  still 
167  (1907).  yield  five  per  cent,  on  the  value  of  the 
1  Wilcox  V.  Consolidated  Gas  Co.,  plant  is  not  illegal  per  se,  inasmuch  as 
212  U.  S.  19  (1909),  holding  also  that  the  consumption  may  increase.  Lin- 
a  very  clear  case  of  confiscation  by  coin,  etc.  Co.  v.  City  of  Lincoln,  182 
legislative  reduction  of  gas  rates  must  Fed.  Rep.  926  (1909).  See  §902,  supra. 
be  made  out  bj^  the  gas  company  ^  Lincoln  Gas  Co.  v.  Lincoln,  223 
before  a  court  of  equity  will  declare  U.  S.  349  (1912). 

the  rate  illegal  where  the  gas  company  '  Cedar   Rapids   Gas  Co.   v.  Cedar 

has  not  as  yet  attempted  to  operate  Rapids,  223  U.  S.  655  (1912). 

under    the    reduced    rate.     In    deter-  *  Trustees,    etc.    v.    Saratoga    Gas, 

mining  the  legality  of  a  reduction  of  et".   Co.,    122  N.    Y.   App.    Div.   203 

gas   rates   the   amount   of   stock   and  (1907) ;    aflf'd,    on    another    point    in 

bonds    of    the   company   will   not   be  191  N.  Y.  123. 
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to  a  gas  company  that  it  shall  furnish  gas  at  a  reasonable  price,  and 
the  state  may  fix  such  price,  if  reasonable  and  the  courts  may  enforce 
it,  but  a  court  has  no  power  in  itself  to  fix  the  price. ^  A  city  has  no 
power  to  regulate  the  price  of  gas  unless  there  is  a  statute  giving  it 
that  power.-  A  city  cannot,  even  under  legislative  authority,  reduce 
the  price  of  gas  below  cost  and  a  reasonable  profit,  especially  where 
the  legislature  did  not  have  the  reserved  right  to  amend  the  charter.^ 
A  court  of  equity  may  at  the  instance  of  a  gas  company  enjoin  the  en- 
forcement of  an  ordinance  reducing  gas  rates  illegally,  thus  preventing 
a  multiplicity  of  suits. ^  An  ordinance  of  a  city  may  be  such  an  exer- 
cise of  legislative  power,  delegated  to  the  city,  as  to  give  it  the  force 
of  a  statute,  and  may  be  a  violation  of  a  contract  prohibited  by  the 
constitution  of  the  United  States.     An  ordinance,  however,  refusing 


'  City  of  Madison  v.  Madison,  etc. 
Co.,  129  Wis.  249  (1906). 

2  City  of  Richmond  v.  Richmond, 
etc.  Co.,  169  Ind.  82  (1907).  A  munic- 
ipality has  no  inherent  right  to  reduce 
gas  rates.  Citv  of  Rushville  v.  Rush- 
ville,  etc.  Co.,^  164  Ind.  162  (1905). 
A  city  has  no  right  to  reduce  gas  rates 
unless  that  power  is  clearly  and 
expressly  given  by  statute.  Mills  v. 
City  of  Chicago,  127  Fed.  Rep.  731 
(1904). 

'  Cleveland,  etc.  Co.  r.  Cleveland, 
71  Fed.  Rep.  610  (1891).  Where  the 
charter  gives  a  gas  company  power  to 
sell  gas,  it  gives  the  companj'  power  to 
fix  the  price,  and  such  price  cannot  be 
reduced  where  the  charter  is  not  sub- 
ject to  amendment.  State  v.  Laclede 
Gashght  Co.,  102  Mo.  472  (1890). 
A  federal  court  has  jurisdiction  of  a 
case  brought  by  a  gas  company  to 
enjoin  the  enforcement  of  a  city  ordi- 
nance reducing  the  price  of  gas  to  such 
a  point  as  to  allow  no  profit  to  the  com- 
pany. IndianapoUs  Gas  Co.  i'.  Indi- 
anapolis, 82  Fed.  Rep.  245  (1897). 
See  also  §  902,  supra.  Even  though 
a  city  has  statutory  power  to  make 
reasonable  regulations  in  regard  to 
natural  gas,  it  has  no  power  to  fix  the 
rates  charged  by  a  natural-gas  com- 
pany, but  if  it  does  fix  the  rates,  and 
the  company  acquiesces  therein,  such 
an  authorization  of  rates  may  con- 
stitute a  contract  and  obligate  the 
company  to  charge  no  more.  City 
of  Noblesville  v.  Noblesville,  etc.  Co., 


157  Ind.  162  (1901).  Where  a  city 
in  granting  a  twenty-year  franchise 
to  a  gas  company  reserves  the  right  at 
the  end  of  ten  years  to  fix  the  price 
of  gas,  the  court  will  not  interfere  -with 
a  reduction  at  the  end  of  ten  3'ears 
in  the  absence  of  fraud.  In  making 
such  reduction  the  city  may  take  into 
consideration  the  past  earnings  of  the 
company.  Logansport  &  W.  Va.  Gas 
Co.  V.  City  of  Peru,  89  Fed.  Rep.  185 
(1898).  An  ordinance  of  a  city, 
enacted  under  a  reserved  power  of  the 
statutes,  reducing  the  price  of  gas  is 
not  illegal  unless  the  reduction  is 
unreasonable.  People's,  etc.  Co.  v. 
City  of  Chicago,  114  Fed.  Rep.  384 
(1902) ;  aff'd,  194  U.  S.  1.  Where  a 
city,  having  statutory  power  so  to  do, 
makes  a  contract  with  a  street-rail- 
way company,  fixing  the  fares,  such 
contract  is  valid,  and  the  reserved  right 
of  the  city  to  make  rules  and  regula- 
tions in  regard  to  the  road  does  not  give 
it  power  to  reduce  the  rates.  Detroit 
V.  Detroit,  etc.  Ry.,  184  U.  S.  368 
(1902). 

*  Mills  V.  City  of  Chicago,  127  Fed. 
Rep.  731  (1904).  A  gas  company  may 
enjoin  the  enforcement  of  an  order 
by  a  state  commission  reducing  the 
price  of  gas  where  the  company 
alleges  that  it  is  confiscatory  and  the 
difference  in  price  is  paid  into  court 
to  await  the  decision.  Buffalo  Gas 
Co.  V.  City  of  Buffalo,  156  Fed.  Rep. 
370  (1907). 
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to  pay  certain  gas  rates  is  not  such  a  violation.*  A  city  in  granting  the 
right  to  a  gas  company  to  use  the  streets  may  agree  with  the  company 
as  to  the  price  to  be  charged  for  gas.-  ^\^le^e  a  gas  company  demands 
unreasonable  prices  the  city  may  offer  what  it  considers  a  reasonable 
price  and  if  this  is  refused,  may  have  either  mandamus  or  maintain 
a  suit  in  equity.^  A  city  having  the  power  to  fix  gas  rates  may  make  it 
a  misdemeanor  to  collect  more  than  the  rates  so  fixed.'*  Sometimes  a 
gas  company's  dividends  are  limited.^  ^^^lere  a  gas  company  charges 
more  than  the  authorized  rate,  a  consumer  may  recover  back  the  dif- 
ference.^ But  w^here  a  statute  authorizes  a  city  to  reduce  gas  rates 
when  the  surplus  reached  a  certain  figure,  a  gas  consumer  cannot  main- 
tain a  suit  for  a  reduction  of  the  rate.'^  Where  the  statute  fixes  the 
price  of  gas,  the  consumer  cannot  claim  that  that  price  is  unreasonably 
high.^ 

The  legislature  may  grant  an  exclusive  right  to  a  gas  company  to 
furnish  gas  in  a  particular  town,  but  a  municipality  has  no  inlierent 
power  to  make  such  a  grant.  ^Moreover  the  courts  do  not  favor  grants 
of  this  kind.^    The  exclusive  right  to  furnish  gas  does  not  prevent  the 

York,  188  N.  Y.  334  (1907).  Where 
the  legislature  has  fixed  a  maximum 
rate  which  a  gas  company  may  charge, 
and  the  company  does  not  charge 
that  maximum  rate,  the  consumer 
cannot  attack  the  rate  which  it  does 
charge  as  being  excessive.  Brook- 
lyn, etc.  Co.  V.  City  of  New  York, 
115  N.  Y.  App.  Div.  69  (1906); 
aflf'd,  188  N.  Y.  334. 

^  An  exclusive  feature  of  a  gfrant 
by  a  municipality  to  a  water,  light, 
and  gas  company  is  void  where  the 
statutes  do  not  expressly  authorize 
the  municipality  to  make  such  a 
grant.  Water,  etc.  Co.  v.  Hutchinson, 
207  U.  S.  385  (1907).  An  exclusive 
right  given  by  a  private  property 
owner  to  a  gas  company  to  construct 
lines  across  his  premises,  being  void, 
neither  he  nor  the  grantee  is  entitled 
to  damages  therefor  in  condemnation 
proceedings  by  another  company  to 
cross  such  land.  Calor,  etc.  Co.  v. 
Franzell,  128  Ky.  715  (1908).  A  city 
has  no  inherent  power  to  grant  an 
exclusive  right  to  a  gas  company. 
And  even  if  the  grant  were  valid,  an 
electric-Ught  plant  is  not  an  impair- 
ment of  the  contract.  Saginaw  Gas- 
light Co.  V.  Saginaw,  28  Fed.  Rep. 
529   (1886).     A  gas  company  cannot 


1  St.  Paul,  etc.  Co.  v.  St.  Paul,  181 
U.  S.  142  (1901). 

2  Boerth  v.  Detroit,  etc.  Co.,  152 
Mich.  654  (1908). 

'  Public  Service  Corp.  i-.  American, 
etc.  Co.,  67  N.  J.  Eq.  122  (1904). 

*  Denninger  v.  Recorder's,  etc.,  145 
Cal.  629  (1904). 

*  For  a  ease  where  a  gas  company 
was  precluded  by  its  charter  from 
paying  dividends  in  excess  of  a  cer- 
tain rate,  fixed  by  a  shding  scale, 
dependent  upon  the  price  charged  for 
gas,  see  Attorney-General  v.  Ashton, 
etc.  Co.,  [1904]  2  Ch.  621.  Where 
by  charter  the  diAadends  of  a  gas  com- 
pany are  limited  to  ten  per  cent.,  this 
does  not  mean  ten  per  c«nt.  free  of 
income  tax.  Attornev-General  v.  Ash- 
ton, etc.  Co.,  [1904]  2  Ch.  621. 

«  Pingree  v.  Mutual,  etc.  Co.,  107 
Mich.  156  (1895).  A  city  may  enjoin 
a  gas  company  from  charging  more 
than  is  specified  in  the  grant  from 
the  city  to  the  company,  and  the  lat- 
ter cannot  set  up  that  the  city  had 
no  right  to  make  such  a  contract. 
Muncie,  etc.  Co.  v.  City  of  Aluncie, 
166  Ind.  197  (1903). 

'  Johnston  v.  Consumers'  Gas  Co., 
[1898]  A.  C.  447. 

*  Brooklyn,  etc.  Co.  v.  City  of  New 
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city  constructing  its  own  electric-lighting  plant,  especially  where  the 
company  had  a  right  to  furnish  light  by  electricity,  but  had  not  done 
A  clause  in  a  contract  between  a  gas  company  and  a  town  by  which 


so. 


enjoin  the  city  from  constructing  gas- 
works at  the  public  expense.  Hamil- 
ton Gaslight,  etc.  Co.  v.  Hamilton, 
37  Fed.  Rep.  8.32  (1889).  This  case 
was  affirmed  by  the  supreme  court  of 
the  United  States  (Hamilton,  etc.  Co. 
V.  Hamilton  City,  146  U.  S.  258  — 
1892),  and  a  careful  consideration  of 
the  rules  of  law  apphcable  thereto  was 
given.  An  exclusive  right  to  furnish 
gas  does  not  prevent  a  statute  from 
regulating  the  price.  State  v.  Colum- 
bus Gas  Co.,  34  Ohio  St.  572  (1878). 
In  Maine  a  new  gas  company  or 
electric-light  company  is  not  allowed 
where  there  is  already  a  gas  or  electric- 
light  plant,  unless  specially  authorized 
by  the  legislature.  Twin  Village,  etc. 
Co.  V.  Damariscotta,  etc.  Co.,  98  Me. 
325  (1903).  Under  a  Kentucky  stat- 
ute authorizing  municipalities  to  sell 
at  pubUc  bidding  a  franchise  to  supply 
gas,  the  franchise  may  be  made  exclu- 
sive. Truesdale  v.  City  of  Newport, 
90  S.  W.  Rep.  589  (Ky.  1906).  An 
exclusive  grant  by  a  city  to  a  company 
organized  to  furnish  gas  is  not  exclusive 
as  to  electric  light,  even  though  the 
grant  by  its  terms  purported  to  be  so. 
People's,  etc.  Co.  v.  Capital,  etc.  Co., 
116  Ky.  76  (1903).  The  mere  fact 
that  a  city  ordinance  specifically  and 
by  name  grants  to  a  natural-gas  com- 
pany the  right  to  use  its  streets  for 
laying  pipe,  etc.,  does  not  make  the 
license  exclusive,  and  therefore  the 
grant  of  a  monopoly.  Rushville  v. 
Rushville  Nat'l  Gas  Co.,  132  Ind.  575 
(1891).  A  municipal  corporation  has 
no  power  to  grant  an  exclusive  privi- 
lege to  a  gas  company.  Citizens', 
etc.  Co.  V.  Elwood,  114  Ind.  332  (1888) ; 
State  V.  Cincinnati,  etc.  Co.,  18  Ohio 
St.  262  (1868).  Quo  ivarranto  to  oust 
a  gas  corporation  from  its  claim  to  an 
exclusive  privilege  for  a  certain  num- 
ber of  years  fails  if  such  exclusive 
right  legally  exists.  State  v.  Mil- 
waukee, etc.  Co.,  29  Wis.  454  (1872). 
An  exclusive   right   to   Supply   "light 


or  heat"  to  a  city  does  not  prevent 
a  subsequent  grant  to  a  company  to 
light  by  electricity.  Seranton,  etc. 
Co.'s  Appeal,  122  Pa.  St.  154  (1888), 
the  court  saying  that  "monopolies  are 
favorites  neither  with  the  courts  nor 
the  people."  The  legislature  does  not 
create  a  gas  monopoly  by  granting 
an  exclusive  right  to  one  company, 
where  the  exclusive  pri\alege  was 
granted  by  an  amendment  to  the 
charter  and  was  without  considera- 
tion. Norwich  Gas  L.  Co.  v.  Norwich 
City  Gas  Co.,  25  Conn.  19  (1856).  A 
city  authorized  so  to  do  may  grant 
to  a  gas  company  the  exclusive  right 
to  furnish  gas  in  the  city.  Newport 
V.  Newport,  etc.  Co.,  84  Ky.  166 
(1886).  The  statutes  of  Pennsyl- 
vania provide  that  where  gas  or 
water-works  have  been  constructed 
by  a  municipality,  gas  or  water- 
works cannot  be  constructed  within 
the  limits  of  that  municipality  with- 
out the  consent  of  the  corporate 
authorities.  Electric  Lighting  Co.  v. 
Underground  Light,  etc.  Co.,  16  W.  N. 
Cas.  407  (1884) ;  42  Leg.  Int.  4.  Even 
though  a  contract  between  a  water 
company  and  a  city  for  the  supply 
of  water  contains  an  illegal  provision 
gi\ang  the  water  company  exclusive 
rights,  yet,  if  the  illegal  pro\'ision  is 
separable  from  the  rest  of  the  con- 
tract, the  court  will  uphold  the  con- 
tract and  reject  the  illegal  provision. 
Kimball  v.  City  of  Cedar  Rapids,  100 
Fed.  Rep.  802  (1900).  A  gas  com- 
pany has  no  such  monopoly  as  to 
prevent  a  city  from  putting  in  its  own 
gas-works.  State  v.  Hamilton,  47 
Ohio  St.  52  (1890).  The  exclusive 
franchise  of  a  gas  company  to  supply 
gas  does  not  apply  to  natural  gas. 
Warren  Gaslight  Co.  v.  Pennsylvania 
Gas  Co.,  161  Pa.  St.  510  (1894).  A 
gas  company  having  an  exclusive 
right  to  furnish  light  cannot  prevent 
another  gas  company  from  furnish- 
ing gas  for  heat.     Keystone  Fuel  Gas 


1  Capital  City,  etc.  Co.  v.  Tallahassee,  186  U.  S.  401  (1902). 
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the  town  agrees  not  to  allow  any  other  gas  company  to  lay  its  pipes  in 
the  streets  of  the  town  during  the  term  of  the  agreement  is  illegal.^ 
A  contract  of  a  city  to  use  a  certain  number  of  public  hydrants  and  public 
lights  is  not  illegal  on  the  ground  of  being  an  exclusive  contract.^  A 
gas  company  owning  a  franchise  to  use  the  streets  may  enjoin  another 
company  from  using  those  streets  without  a  franchise.^ 

Where  a  gas  company  has  an  exclusive  right  to  supply  gas  to  a  city, 
subject  to  the  right  of  the  legislature  to  alter  or  revoke  the  same,  the 
legislature  may  authorize  the  city  to  construct  its  own  gas  works.* 
A  gas  company  may  be  authorized  to  exercise  the  power  of  eminent 
domain.^  Land  owned  by  a  gas  company  may  be  condemned  by  a 
railroad  company.®  Gas  pipes  cannot  be  laid  under  public  roads  in 
rural  districts  without  compensation  to  the  owners  of  the  fee,  though 
"as  to  streets  and  alleys  in  cities  and  boroughs  there  are  reasons 


Co.  V.  Williamsport  Gas  Co.,  2  Pa. 
Dist.  85  (1892).  See  also  §§  906,  913, 
922,  supra,  and  §  931,  infra. 

1  Parfitt  V.  Furguson,  159  N.  Y.  Ill 
(1899). 

2  Cunningham  v.  City  of  Cleveland, 
98  Fed.  Rep.  657  (1899),  the  court 
refusing  to  follow  Brenham  v.  Water 
Co.,  67  Tex.  542. 

'  Millville,  etc.  Co.  v.  Vineland,  etc. 
Co.,  72  N.  J.  Eq.  305  (1906).  A 
company  furnishing  manufactured  gas 
and  having  an  exclusive  right  cannot 
prevent  another  company  furnishing 
natural  gas.  Cumberland  GasUght  Co. 
V.  West  Virginia,  etc.  Co.,  188  Fed. 
Rep.  585  (1911);  s.  c,  188  Fed.  Rep. 
585.  A  gas  company  cannot  hold 
liable  in  damages  another  gas  com- 
pany for  doing  business  without  com- 
plying with  some  statutory  require- 
ment, the  municipality  having  author- 
ized the  latter  company  to  do  business. 
Cumberland,  etc.  Co.  v.  West  Virginia, 
etc.  Co.,  182  Fed.  Rep.  667  (1910). 
A  gas  company  cannot  be  enjoined  by 
a  competing  gas  company  from  laying 
its  pipes  in  the  street  on  the  ground 
that  they  are  being  laid  in  violation 
of  the  statute,  no  special  damage  to 
the  competing  company  being  shown ; 
not  even  though  the  pipes  are  so  close 
as  to  interfere  with  the  repair  of  com- 
plainant's pipes.  Atlantic,  etc.  Co.  v. 
Consumers',  etc.  Co.,  70  N.  J.  Eq. 
536  (1905). 

^  Hamilton,    etc.    Co.    v.    Hamilton 


City,  146  U.  S.  258  (1892).  A  munic- 
ipal ordinance  is  not  such  a  con- 
tract as  is  protected  by  the  constitu- 
tion of  the  United  States  in  regard 
to  impairing  the  validity  of  contracts. 
It  is  a  contract  that  is  protected  in 
the  same  way  as  contracts  of  indi- 
viduals. Hamilton,  etc.  Co.  v.  Hamil- 
ton City,  146  U.  S.  258  (1892).  In 
Massachusetts  the  statutes  sometimes 
provide  for  the  town  buying  the 
plant.  Hudson,  etc.  Co.  v.  Hudson, 
163  Mass.  346  (1895). 

*  Bloomfield,  etc.  Gaslight  Co.  v, 
Richardson,  63  Barb.  437  (1872); 
aff'd,  62  N.  Y.  386  (1875).  A  natural- 
gas  company  may  be  given  the  right 
to  exercise  the  power  of  eminent  do- 
main. Charleston,  etc.  Co.  v.  Low, 
52  W.  Va.  662  (1901).  The  power 
may  be  exercised  by  an  ordinary  gas 
company.  Johnston's  Appeal,  7  Atl. 
Rep.  167  (Pa.  1886).  Natural-gas 
companies  may  exercise  the  power  of 
eminent  domain.  Consumers',  etc. 
Co.  V.  Harless,  131  Ind.  446  (1892). 
A  natural-gas  company  cannot  exer- 
cise the  right  of  eminent  domain  un- 
less it  is  furnishing  gas  to  the  public. 
Great  Western,  etc.  Co.  v.  Hawkins, 
30  Ind.  App.  557  (1903). 

*  The  superfluous  land  of  a  gas 
company  may  be  condemned  by  a 
railroad  company.  New  York  Central, 
etc.  R.  R.  V.  Metropolitan  Gas-Light 
Co.,  63  N.  Y.  326  (1875). 
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why  a  different  rule  to  some  extent  should  prevail."  ^  Even  though 
a  railroad  grants  a  license  to  lay  gas  pipes  along  the  railroad  right  of 
way  on  condition  that  the  license  will  not  be  assigned,  and  a  receiver 
of  the  licensee  sells  the  same,  the  railroad  cannot  revoke  the  license 
on  this  account  because  the  courts  do  not  favor  such  covenants.^ 
^^^lere  shade  trees  are  destroyed  by  leakage  from  gas  mains  in  the 
street  the  company  is  liable  for  the  damage.^  A  gas  company  may 
give   a  mortgage   on   its  plant.'*    A  gas  company  has   no   power  to 

^  Evans  v.  Keystone  Gas  Co.,  148 
X.  Y.  112  (1895).  A  gas  company  is 
liable  to  an  abutting  property  owner 
for  the  destruction  of  trees  bj-  gas, 
even  though  the  trees  are  in  the 
street  and  the  property  owner  does 
not  own  the  fee  of  the  street.  Dona- 
hue V.  Keystone  Gas  Co.,  181  N.  Y. 
313  (1905).  A  gas  company  may  be 
liable  for  its  gas,  which  escapes  and 
kills  trees.  Gould  v.  Winona  Gas  Co., 
100  Minn.  258  (1907). 

^  See  ch.  XLVII,  supra;  Hays  v. 
Gallon,  etc.  Co.,  29  Ohio  St.  330 
(1876).  A  mortgage  of  a  gas  com- 
pany on  its  existing  property  does 
not  attach  to  mains  subsequently  laid 
at  other  points.  Davidson  v.  West- 
chester, etc.  Co.,  99  N.  Y.  558  (1885). 
Street  rights  granted  to  individuals 
"organized  into  a  corporation"  are 
granted  to  the  corporation  that  takes 
them.  A  gas  company  may  mortgage 
its  property,  including  the  right  to 
use  the  streets  for  its  pipes.  Upon 
foreclosure  an  individual  may  pur- 
chase the  property  and  rights.  He 
may  exercise  them  himself  or  trans- 
fer them  to  a  new  corporation.  Al- 
though the  city  forfeits  the  rights  of 
the  old  company  for  entering  into 
an  illegal  combination,  this  does  not 
affect  the  mortgagee's  rights.  Detroit 
V.  Mutual,  etc.  Co.,  43  Mich.  594 
(1880).  A  gas  companj'^  may  mort- 
gage its  property  where  it  has  no 
power  of  eminent  domain.  Hunt  v. 
Memphis  Ga.slight  Co.,  95  Tenn.  136 
(1895).  A  mortgage  on  a  gas  plant 
carries  with  it  to  the  purchaser  at 
foreclosure  sale  the  right  to  operate 
the  plant.  Pumphrey  v.  Threadgill, 
9  Tex.  Civ.  App.  184  (1894).  A  con- 
veyance of  a  gas  plant  by  individuals 
who  purchased  the  same  at  fore- 
closure   sale    conveys    also    the   fran- 


1  Sterling's  Appeal,  111  Pa.  St.  35 
(1885) ;  Bloomfield,  etc.  Gaslight  Co. 
V.  Calkins,  62  N.  Y.  386  (1875).  See 
also  Keasbey  on  Electric  Wires,  eh. 
IX.  A  board  of  commissioners  can- 
not enjoin  a  natural-gas  company 
from  laying  pipes  along  a  country 
road.  Hamilton  County  v.  Indian- 
apolis Nat.  Gas.  Co.,  134  Ind.  209 
(1893).  Gas  pipes  in  a  country  high- 
way are  an  additional  servitude. 
Paine's  Guardian  v.  Calor,  etc.  Co., 
133  Ky.  614  (1907).  A  natural- 
gas  company  need  not  condemn  a 
right  of  way  in  the  streets  in  a  city  ; 
the  municipal  consent  is  all  that  is 
necessary.  MeDe\dtt  v.  People's  Nat. 
Gas  Co.,  160  Pa.  St.  367  (1894). 
A  gas  company  cannot  be  enjoined 
by  a  property  owner  on  the  ground 
that  it  has  laid  its  pipes  in  a  defective 
manner.  It  may  be  compelled  to 
lay  them  over  again.  King  v.  Phil- 
adelphia Co.,  154  Pa.  St.  160  (1893). 
In  this  case  it  was  also  held  that 
where  a  gas  company  opens  the 
streets  under  a  statute  and  pays 
damages,  and  partly  lays  its  pipes,  it 
cannot  subsequently  be  enjoined  by  a 
property  owner  on  the  ground  that 
the  statute  has  subsequently  been  ad- 
judged to  be  unconstitutional.  ^Mal- 
lory  V.  Bradford,  1  Pa.  Dist.  670 
(1892).  A  natural-gas  pipe  line  in  a 
countrj'  highway  does  not  entitle  the 
abutting  property  owner  to  damages. 
Hardman  v.  Calaot,  60  W.  Va.  664 
(1906).  A  gas  company  may  bury  its 
pipes  in  the  street  -with  the  consent 
of  abutting  property  owners,  where 
there  is  a  statute  authorizing  gas 
companies  to  exercise  the  power 
of  eminent  domain.  State  v.  Kansas, 
etc.  Co.,  71  Kan.  .508  (1905). 

2  Lake  Erie,  etc.  R.  R.  v.  Marott, 
100  N.  E.  Rep.  864  (Ind.  1913). 
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lease  its  plant.^  In  New  York,  however,  the  broad  view  is  taken  that 
the  rental  under  such  a  lease  is  collectible  where  the  lease  has  ended, 
even  though  the  lease  was  ultra  vires}  Only  the  state  can  question 
the  validity  of  the  sale  of  a  gas  plant  and  franchise.^     Even  though 


chise  to  use  the  streets  where  the 
conveyance  covers  appurtenances. 
Lawrence  v.  Hennessy,  165  Mo.  659 
(1901).  In  the  ease  McCarter  v.  Vine- 
land,  etc.  Co.,  72  N.  J.  Eq.  767  (1907), 
it  appears  that  at  a  foreclosure  sale 
of  a  gas  company  in  1884  the  prop- 
erty was  purchased  by  an  individual 
who  operated  it  for  about  six  years 
when  it  was  turned  over  to  a  cor- 
poration organized  under  the  gen- 
eral act  and  not  under  the  gas  com- 
pany act.  The  court  held  that  such 
a  corporation  might  be  enjoined  by 
extending  its  system  into  a  territory 
which  was  claimed  by  a  gas  corpora- 
tion. The  principle  that  earnings 
obtained  by  the  use  of  supplies  and 
used  to  pay  interest  and  betterments 
may  be  repaid  out  of  the  money 
realized  on  a  foreclosure  sale  does 
not  apply  to  a  gas  plant  and  certainly 
does  not  apply  where  the  trustees 
sell  without  suit  and  without  a  re- 
ceiver, and  does  not  apply  where 
a  bill  of  complaint  filed  before  such 
appUcation  does  not  set  forth  dates 
and  amounts  of  the  diversion  and  of 
the  use  of  coal  and  coke.  Louisville, 
etc.  R.  R.  V.  Memphis  Gaslight  Co., 
125  Fed.  Rep.  97  (1903). 

1  It  cannot  collect  the  rental  due  on 
such  a  lease.  Visalia,  etc.  Co.  i'.  Sims, 
104  Cal.  326  (1894).  A  gas  company 
has  no  inherent  power  to  lease  its 
plant  to  another  company.  Another 
objection  to  the  existence  of  this  leas- 
ing power  is  the  danger  of  creating 
monopoUes.  The  lessee  may  at  any 
time  repudiate  the  lease  and  abandon 
the  property,  and  will  not  be  liable 
in  damages  for  breach  of  the  lease. 
The  remedj'  of  the  lessor  is  to  dis- 
affirm the  lease  and  sue  on  a  quan- 
tum meruit.  Brunswick  Gas  Light 
Co.  V.  United  Gas,  etc.  Co.,  85  Me.  532 
(1893).  Where  a  gas  company  leases 
its  business  to  another  company  and 
they  both  join  in  applying  for  an  in- 
junction to  prevent  interference  with 
their    business,  the    validity    of    the 


lease  will  not  be  considered.  PubUc 
Ser\ice,  etc.  v.  De  Grote,  70  N.  J.  Eq. 
454  (1905).  Under  the  statutes  of 
Wisconsin  an  electric-lighting  com- 
pany and  a  gas  company  may  sell  all 
their  property  and  franchises  to  a 
street-railwav  company.  State  v.  An- 
derson, 97  Wis.  114  (1897),  distin- 
guishing Anderson  v.  Anderson,  90 
Wis.  550,  on  the  ground  that  the  lat- 
ter was  a  common-law  decision. 
Where  a  city  owns  gas  works  and  has 
power  to  lease  them,  its  action  in 
making  such  lease  is  as  a  business 
corporation  and  not  as  a  municipal- 
ity. Baily  v.  Philadelphia,  184  Pa. 
St.  594  (1898). 

2  Where  under  a  lease  of  all  its 
property,  made  by  one  corporation  to 
another  (such  as  a  lease  of  its  plant 
by  one  gas-light  company  to  another), 
beyond  the  powers  of  the  lessor,  the 
lessee  has  occupied  and  used  the  prop- 
erty and  discharged  all  the  lessor's 
obligations  to  the  public,  without  in- 
tervention by  the  state,  and  posses- 
sion has  been  restored  to  the  lessor 
and  the  contract  terminated  as  to  the 
future,  the  lessee  is,  as  between  the 
parties,  bound  by  the  contract  so  long 
as  he  remained  in  possession,  and  re- 
covery of  the  past-due  rent  for  that 
period  may  be  obtained  by  action  on 
the  lease,  although  the  lease  may  be 
void  as  to  the  public.  Bath  Gas  Light 
Co.  V.  Claffy,  151  N.  Y.  24  (1896). 

*  Even  though  an  electric-light 
company  has  no  power  to  assign  its 
franchise  to  construct  and  operate  its 
plant,  yet  if  it  does  assign  it  to  an 
individual  and  he  then  assigns  it  to 
a  corporation,  and  the  latter  is  al- 
lowed by  the  municipality  to  com- 
plete and  operate  the  plant,  the  as- 
signment is  legal,  and,  moreover,  no 
one  can  raise  a  question  as  to  its 
legality,  except  the  municipality  it- 
self. Matter  of  Long  Acre,  etc.  Co., 
117  N.  Y.  App.  Div.  80  (1907).  "The 
power  to  mortgage  its  franchise 
would  seem  necessarily  to  include  the 
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a  gas  and  electric-light  company  has  no  authority  to  transfer  its  rights 
under  a  city  ordinance  to  anotlier  company,  yet  if  it  does  and  the  city 
recognizes  the  other  company  for  ten  years,  the  city  cannot  then  object.^ 
Statutory  authority  to  a  gas  company  to  sell  to  any  other  company  doing 
business  does  not  authorize  a  sale  to  one  merely  organized  to  do  busi- 
ness.^ Where  a  city  grants  a  franchise  to  a  gas  company,  its  successors 
and  assigns,  the  gas  company  may  sell  out  to  another  company  without 
obtaining  the  consent  of  the  city.^  A  corporation  having  power  to 
furnish  light  generated  by  electricity  or  other  artificial  means  has  no 
power  to  purchase  or  operate  a  gas  plant. ^  A  natural-gas  company 
may  not  have  power  to  engage  in  manufacturing  artificial  gas,  even 
though  the  natural  gas  has  given  out.^  A  gas  charter  will  not  be  for- 
feited because  some  of  the  customers  use  the  gas  also  for  heating.^ 

The  relations  of  a  gas  company  towards  the  municipality  in  which 
it  is  located  are  somewhat  complex.  The  right  to  lay  pipes  in  the 
streets  can  be  granted  by  the  legislature  only.  Generally,  however, 
the  legislature  gives  its  consent  in  advance  by  a  general  statute,  such 
consent  to  vest  in  the  company  upon  the  municipality  consenting 
thereto.^     An  ordinance  authorizing  a  gas  and  electric-light  company 


power  to  sell  and  dispose  of  it,"  and 
a  sale  of  its  franchises  and  plant  by 
an  elee trie-light  company  is  not  void, 
even  if  it  is  voidable.  Moreover,  the 
statutory  power  to  "convey  real  and 
personal  property  "  indicates  that  there 
is  no  objection  to  such  a  sale.  Matter 
of  Long  Acre,  etc.  Co.,  188  N.  Y.  361 
(1907).     See  101  N.  E.  Rep.  1061. 

1  People  V.  Union  Gas,  etc.  Co.,  254 
111.  395  (1912). 

2  People  V.  Union  Gas,  etc.  Co.,  254 
lU.  395  (1912). 

^  City  of  Kalamazoo  v.  Kalamazoo, 
etc.  Co.,  124  Mich.  74  (1900).  Even 
though  a  city's  grant  to  a  gas  com- 
pany prohibits  its  consolidating  with 
any  competing  company,  yet  if  later 
the  competing  company  is  by  its  grant 
from  the  city  authorized  to  consoli- 
date with  the  former,  such  consolida- 
tion is  legal.  Theis  v.  Spokane,  etc. 
Co.,  49  Wash.  477  (1908),  holding 
also  that  a  minority  stockholder 
in  a  gas  company,  which,  to  preserve 
its  property  and  business,  must  either 
borrow  money  for  extensions  or  else 
consolidate  with  another  companj', 
cannot  enjoin  a  sale  of  the  assets  of 
the  former  to  the  latter,  such  sale 
having    been    authorized    by    the    di- 


rectors and  a  majority  of  the  stock- 
holders, even  though  a  majority  of  the 
stock  of  the  former  company  is  owned 
by  the  latter  company,  there  being 
no  actual  fraud. 

**  Covington  v.  City  of  Covington,  58 
S.  W.  Rep.  805  (Ky.  1900). 

^  Consumers',  etc.  Co.  v.  Quinby, 
137  Fed.  Rep.  882  (1905). 

8  People  v.  Los  Angeles,  etc.  Co., 
150  Cal.  557  (1907). 

^  A  city  under  its  ordinary  powers 
has  no  right  to  grant  the  right  to  lay 
down  gas  pipes  in  the  streets.  Nor- 
■wieh  Gas  L.  Co.  v.  Norwich  City 
Gas  Co.,  25  Conn.  19  (1856).  "The 
right  to  use  the  public  streets  of  a 
city  for  the  purpose  of  lajnng  gas 
pipes  therein,  is,  in  my  opinion,  a  fran- 
chise which  the  state  alone  can  con- 
fer." Jersev  Citv  Gas  Co.  v.  Dwight, 
29  N.  J.  Eq.  242  (1878).  The  right  to 
dig  up  the  streets  and  lay  down  gas 
pipes  is  a  franchise  which  can  be 
granted  only  by  statute  or  by  a  mu- 
nicipality ha\nng  statutory  power  to 
grant  it.  New  Orleans  Gas.  Co.  v. 
Louisiana  Light  Co.,  115  V.  S.  650, 
659  (1885).  A  natural -gas  company 
is  a  quasi-public  corporation,  and 
the    legislature    may    authorize    it    to 
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to  use  the  streets  is  a  license,  and  not  a  franchise,  a  franchise  being  a 
grant  from  the  legislature.^  A  gas  company  having  its  pipes  in  an  un- 
traded  street,  even  in  accordance  with  an  ordinance,  must  lower  them 
at  its  own  expense  when  the  city  grades  and  paves  the  street,  and  a 
provision  in  the  contract  between  the  city  and  the  contractor  that  the 
latter  shall  remove  or  adjust  all  such  pipes  does  not  enure  to  the  bene- 
fit of  the  company.^  Where  a  statute  authorizes  a  municipality  ta 
grant  a  franchise  to  a  corporation  to  use  the  public  streets,  the  munici- 
pality may  make  such  a  grant  to  an  individual.^  This  right  to  use 
the  streets  may  be  granted  for  a  longer  period  than  the  period  named 


use  the  streets  for  its  pipes  without 
the  consent  of  the  municipal  author- 
ities. City  of  La  Harpe  v.  Elm,  etc. 
Co.,  69  Kan.  97  (1904).  Where  a  gas 
company  by  its  charter  has  the  right 
to  pay  pipes  in  the  street,  a  munici- 
pality cannot  enjoin  it  from  doing  so, 
without  obtaining  a  permit  from  the 
municipality.  Consolidated  Gas  Co. 
V.  Baltimore,  etc.  Com'rs,  98  Md.  689 
(1904),  holding  also  that  where  the 
constituent  companies  of  a  consoli- 
dated gas  company  have  the  right  to 
use  the  streets  for  pipes,  such  right 
passes  to  the  consolidated  company. 
"The  right  to  use  the  street  of  a  city 
by  a  gas  company  to  enable  it  to  lay 
down  its  pipes  is  a  franchise  that  can 
be  granted  only  by  the  legislature  or 
some  local  or  municipal  authority 
authorized  to  confer  it."  Newport  v. 
Newport,  etc.  Co.,  84  Ky.  166  (1886). 
A  city  has  no  implied  power  to  grant 
a  right  to  a  gas  company  to  lay  its 
pipes  in  the  street  and  hence  the 
latter's  bond  that  it  \vill  lay  them 
cannot  be  enforced  by  the  city. 
Elizabeth  City  v.  Banks,  150  N.  C. 
407  (1909).  The  statute  authorizing 
municipalities  to  prescribe  the  manner 
in  which  corporations  shall  use  the 
streets  does  not  authorize  an  arbitrary 
refusal  altogether  to  allow  a  gas  com- 
pany to  lay  its  mains  in  the  streets. 
Gaslight  Co.  v.  Borough  of  South 
River,  77  N.  J.  Eq.  487  (1910).  A 
municipal  grant  to  a  gas  company  is 
not  a  franchise  but  in  the  nature  of 
a  consent.  People  v.  Consolidated  Gas 
Co.,  130  N.  Y.  App.  Div.  626  (1909). 
In  New  York  a  gas  company  must  pay 
for  its  right  of  way  along    a  country 


highway.  Bloomfield,  etc.  Co.  v.  Cal- 
kins, 62  N.  Y.  386  (1875).  See  notes, 
supra.  The  statute  of  Pennsylvania 
prohibits  gas  companies  laying  gas 
pipes  in  the  streets  without  the  con- 
sent of  the  municipal  authorities. 
Philadelphia  Steam  Supply  Co.  v. 
Philadelphia,  41  Leg.  Int.  252  (1884) ; 
Reading  v.  Consumers'  Gas  Co.,  41 
Leg.  Int.  428  (1884).  The  legality  of 
the  existence  of  a  gas  company  cannot 
be  tested  by  a  bill  in  equity  filed  by  a 
municipality  to  prevent  its  officers 
and  agents  from  laying  pipes  in  the 
streets,  especially  where  the  corpora- 
tion itself  is  not  made  a  party  de- 
fendant. Mayor,  etc.  v.  Addicks,  7 
Del.  Ch.  56  (1899).  Where,  on  a  re- 
ceiver's sale  of  property  and  fran- 
chises of  a  gas-light  company,  an 
individual  purchases,  he  must,  under 
the  New  Jersey  statute,  organize  a 
company  to  operate  the  works,  and  a 
sale  by  him  to  an  individual  conveys 
nothing,  such  sale  not  being  expressly 
authorized  by  statute.  McCarter  v. 
Vineland,  etc.  Co.,  73  N.  J.  Eq.  703 
(1908). 

^  People  V.  Union  Gas,  etc.  Co., 
254  111.  395  (1912). 

2  Hoffman  v.  Mitchell,  201  Fed. 
Rep.  506  (1912).    See  §  935,  infra. 

'  Village  of  Phoenix  v.  Gannon, 
195  N.  Y.  471  (1909).  A  fifty-year 
franchise  granted  by  a  city  to  an 
individual  and  his  assigns  to  furnish 
natural  gas  may  be  assigned  by  him 
to  a  corporation,  but  he  cannot  assign 
the  franchise  and  at  the  same  time 
retain  a  joint  interest  in  it.  Ft. 
Smith,  etc.  Co.  v.  Kelley,  94  Ark.  461 
(1910). 
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in  the  charter  of  the  company  for  its  existence.^  This  right  is  property. 
It  is  a  contract  which  cannot  be  repealed  or  modified  by  the  munici- 
paHty  after  it  has  once  vested.^  The  mere  resohition,  however,  of  the 
common  council  ordering  a  street  railway  to  remove  tracks,  and  direct- 
ing the  city  solicitor  to  take  action  if  they  are  not  removed,  is  merely 
an  order  to  bring  suit,  and  hence  is  not  in  itself  a  violation  of  any  con- 
tract giving  the  United  States  court  jurisdiction.^  Where  a  munici- 
pal ordinance  adopted  in  September  fixes  the  limits  within  which  a 
gas  works  may  be  erected,  and  a  permit  is  then  granted  to  a  company 
within  said  limits  and  work  is  commenced,  and  thereafter,  in  Novem- 
ber, a  new  ordinance  changes  the  limits  so  as  to  exclude  such  erection, 
there  being  no  change,  however,  in  the  neighborhood  or  conditions  of  the 


1  A  gas  company  may  take  by  city 
ordinance  certain  privileges  in  the 
streets  which  extend  beyond  its  char- 
tered existence,  and,  the  company  hav- 
ing power  to  transfer  its  franchises, 
the  granted  company  may  exercise 
those  franchises.  They  constitute  a 
contract.  State  v.  Laclede  Gaslight 
Co.,  102  Mo.  472  (1890).  A  gas  com- 
pany may  receive  a  municipal  grant 
for  a  term  of  years  extending  beyond 
the  life  of  the  gas  company  as  fixed 
by  its  charter.  Keith  v.  Johnson, 
109  Ky.  421  (1900) ;  also  §  641, 
supra.  A  grant  from  a  city  to  a 
gas  company  may  be  for  twenty 
years  from  the  time  when  the  grant 
takes  effect  in  the  future,  even  though 
the  statute  limits  grants  to  twenty 
years.  State  v.  Excelsior,  etc.  Co., 
69  Kan.  45  (1904).  Where  a  statute 
gives  a  gas  company  the  right  to  use 
the  streets  with  the  consent  of  the 
municipality,  a  provision  in  the  munic- 
ipal grant  that  it  shall  continue  for 
thirty  years  only  is  ineffective.  City 
of  New  York  v.  New  York,  etc.  Co., 
135  N.  Y.  App.  Div.  260  (1909). 

2  A  grant  by  a  municipality  to  a 
gas  company  of  the  right  to  lay  its 
pipes  and  transact  business  is  prop- 
erty, and  the  municipality  cannot 
refuse  to  allow  its  streets  to  be  opened 
for  that  purpose.  People  v.  Deehan, 
153  N.  Y.  528  (1897).  An  ordinance 
of  a  city  impairing  the  obligation  of  a 
contract  is  unconstitutional.  Grand 
Trunk,  etc.  Ry.  v.  South  Bend,  227 
U.  S.  544  (1913).  A  municipal 
grant  of  a  right  to  use  the  streets  for 

3 


gas  and  electricity  cannot  be  revoked, 
there  being  no  reserved  power  of 
revocation.  Quaere,  as  to  whether 
such  a  grant  mav  be  perpetual.  Levis 
V.  Newton,  75  Fed.  Rep.  884  (1896). 
A  municipal  grant  to  a  gas  company 
is  invalid  where  the  first  and  second 
readings  of  the  ordinance  were  before 
the  organization  of  the  company. 
Stevens  v.  Borough,  etc.,  62  N.  J.  L. 
167  (1898).  The  franchise  granted 
by  a  city  to  a  gas  company  is  a  con- 
tract, and  the  city  may  file  a  bill  for 
specific  performance  and  to  compel 
the  company  to  put  in  the  specified 
gas  posts,  but  the  city  must  allege 
full  compliance  on  its  part.  Pensa- 
cola  Gas  Co.  v.  ProAasional  Munici- 
paUty,  33  Fla.  322  (1894).  The  city 
ha\'ing  entered  into  a  contract  with  a 
gas  company  cannot  repudiate  and 
withdraw  from  it.  Lima  Gas  Co.  v. 
Lima,  4  Ohio  C.  C.  Rep.  22  (1889). 
The  fact  that  certain  provisions  in  an 
ordinance  are  not  to  take  effect  until 
a  certain  time  in  the  future  does  not 
affect  the  validity  either  of  the  entire 
ordinance  or  of  the  particular  pro- 
visions. Rush\ille  r.  Rush\alle  Nat. 
Gas  Co.,  132  Ind.  575  (1891).  A  city 
may  by  ordinance  forbid  the  opening 
of  streets  for  the  laying  of  gas  mains 
at  any  time  from  December  1  to 
March ;  but  it  cannot  forbid  the  open- 
ing of  the  street  to  lay  a  pipe  across 
the  street.  Commissioners,  etc.  v. 
Northern,  etc.  Co.,  12  Pa.  St.  318 
(1849). 

3  Des  Moines  v.  City  Ry.,  214  U.  S. 
179  (1909). 
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city,  a  court  of  equity  may  enjoin  the  enforcement  of  the  ordinance.^ 
Where  a  city  is  solvent,  an  injunction  will  not  lie  to  restrain  it  from  break- 
ing its  contract  with  a  gas  company  and  making  a  contract  with  another 
company.2  Although  a  mortgage  covers  money  due  from  a  city  for 
gas,  yet  in  foreclosing  the  mortgage  the  city  cannot  be  made  a  party 
defendant  in  order  to  collect  the  money.  The  remedy  is  at  law,  al- 
though in  the  foreclosure  the  court  may  order  an  assignment  of  the 
claim  to  the  mortgagee.^  Gas  pipes  laid  in  the  street  are  real  estate 
and  taxable  as  such.^ 

Contracts  "between  the  city  and  a  gas  company  relative  to  the  use 
of  gas  and  relative  to  the  rights  of  each  party  turn  on  the  construction 
of  the  terms  of  the  contract  in  each  case.^     Where  a  gas  company  accepts 


1  Dobbins  v.  Angeles,  195  U.  S.  223 
(1904),  rev'g  Dobbins  v.  City  of  Los 
Angeles,  139  Cal.  179  (1903),  which 
held  that  a  city  may  prohibit  the 
manufacture  of  gas  within  the  city, 
even  though  certain  gas  works  have 
already  been  partially  completed.  A 
gas  company  must  at  its  own  ex- 
pense change  the  position  of  its  pipes 
when  required  so  to  do  by  the  city  in 
order  that  the  latter  may  lay  a  sewer. 
New  Orleans,  etc.  Co.  v.  Drainage 
Commission,  111  La.  8.38  (1903). 

2  Gaslight,  etc.  Co.  v.  New  Albany, 
139  Ind.  660  (1894).  Where  a  city 
makes  a  grant  to  a  street-railway  com- 
pany in  violation  of  an  existing  con- 
tract between  the  city  and  another 
street-railway  company,  the  circuit 
court  of  the  United  States  has  juris- 
diction of  the  case,  even  though  the 
parties  are  both  citizens  of  the  same 
state,  the  suit  being  by  the  old  com- 
pany to  enjoin  the  new  company  from 
using  such  grant  and  from  pro- 
ceeding under  the  grant.  City  Ry. 
V.  Citizens'  St.  R.  R.,  166  U.  S.  557 
(1897).  In  this  ease  the  court  held 
also  that  where  the  original  grant  by 
the  city  was  for  thirty  years,  and 
after  a  period  of  time  the  city  ex- 
tended it  to  thirty-seven  years,  such 
extension  was  a  contract,  the  con- 
sideration being  the  continued  opera- 
tion of  the  road.  The  court  held  also 
that  a  reserved  right  of  the  legislature 
to  amend  the  charter  could  not  be  ex- 
ercised by  the  city,  but  only  by  the 
legislature.  The  court  declined  to  pass 
upon   the   question  whether  the   city 

3 


could  limit  the  grant  to  thirty-seven 
years  where  the  charter  was  perpetual. 
The  court  held  that  no  formal  accept- 
ance of  the  extension  was  necessary. 

3  International  Trust  Co.  v.  Carters- 
^-ille  Imp.,  etc.  Co.,  63  Fed.  Rep.  341 
(1894).     See  also  §  931,  infra. 

*  Providence  Gas  Co.  v.  Thurber,  2 
R.  I.  21  (1851).  Under  the  statutes  of 
Iowa  relative  to  taxation,  gas  mains 
are  realty.  Capital,  etc.  Co.  v.  Char- 
ter, etc.  Co.,  51  Iowa,  31  (1874).  The 
tangible  property  of  a  gas  company, 
such  as  gas  mains,  pipes,  etc.  laid  in 
public  thoroughfares,  when  considered 
as  the  property  of  the  company,  is 
not  "land"  within  the  common-law 
rule.  Chelsea  Water-works  v.  Bowley, 
17  Q.  B.  358  (1851).  Prior  to  the 
statute  of  1881  in  New  York  it  was 
held  in  that  state  that  gas  mains  were 
not  taxable  as  real  estate,  because  not 
embraced  in  the  definition  of  land 
then  upon  the  statute  books.  People  v. 
Board  of  Assessors,  39  N.  Y.  81  (1868). 
5  Although  the  legislature  empowers 
a  city  to  contract  for  the  lighting  of 
its  streets  with  gas,  yet  a  contract  to 
run  for  five  years  is  not  binding,  but 
falls  with  a  repeal  of  the  statute. 
Richmond,  etc.  Co.  v.  Middletown,  59 
N.  Y.  228  (1874).  Where  a  city  is 
given  power  to  contract  with  a  gas 
company  relative  to  the  use  of  gas 
and  does  so  contract  for  a  term  of 
years,  the  city  cannot  repudiate  its 
contract  and  proceed  to  use  other 
light.  Indianapolis  v.  Indianapolis, 
etc.  Co.,  66  Ind.  396  (1879).  Under 
its  charter  power  to  contract  for  and 
796 
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an  ordinance  requiring  it  to  pay  to  the  city  a  specified  sum  annually, 
it  cannot  thereafter  object  to  paying  it.^  A  city  in  granting  a  gas 
franchise  may  insert  a  provision  that  it  shall  have  the  right  to  purchase 
the  plant  at  an  appraised  valuation  after  a  certain  number  of  years.- 
A  city  having  the  right  to  purchase  a  gas  plant  may  sell  to  another 
that  right  .^  In  estimating  the  value  of  a  gas  plant  taken  over  by  a  city, 
in  accordance  with  a  contract  giving  it  the  right  to  purchase  the  same, 
the  value  of  the  contract  with  the  city  must  be  included  in  the  price.^ 
The  remedy  of  a  city  as  against  a  gas  plant  that  does  not  furnish  gas 
in  accordance  with  its  contract  is  not  the  destruction  of  the  company's 
plant,  but  is  in  the  courts.^     A  natural-gas  company  may  cease  opera- 


make  regulations  concerning  the  light- 
ing of  a  city  by  gas  in  such  manner 
as  may  be  agreed  upon,  and  to  make 
generally  such  contracts  in  relation 
to  the  business  of  the  gas  company 
as  may  be  beneficial,  a  city  having  a 
right  to  purchase  gas  works  may 
waive  its  right  and  make  a  new  con- 
tract retaining  the  right  to  purchase 
at  a  later  date.  Specific  performance 
of  the  right  to  purchase  -^-ill  not  be 
ordered,  however,  where  arbitrators 
are  pro\-ided  for,  and  the  company  re- 
fuses to  appoint  one  to  represent  it. 
A  concession  by  the  companj'  and  the 
discontinuance  of  suits  are  good  con- 
siderations for  a  new  contract  with 
the  city.  St.  Louis  v.  St.  Louis,  etc. 
Co.,  70  Mo.  69  (1879).  Where  an 
ordinance  of  a  city,  accepted  by  a  gas 
company,  fixes  a  maximum  rate  to  be 
charged  for  gas,  this  constitutes  a  con- 
tract which  cannot  be  changed  by  the 
court,  even  though  it  turns  out  to  be 
an  inadequate  price.  Manhattan,  etc. 
Co.  t'.  Dayton,  etc.  Co.,  55  Fed.  Rep. 
181  (1893).  Where  by  a  contract 
between  a  city  and  a  gas  company, 
the  city  turns  over  certain  property 
of  the  city  to  the  gas  company  and  is 
to  have  one  fifth  of  the  profits,  the  cost 
of  the  plant  cannot  be  first  deducted 
in  arriving  at  the  profits,  but  necessary 
repairs  are  deducted.  City  of  Erie 
V.  Erie,  etc.  Co.,  78  Kan.  348  (1908). 

1  City  of  Columbus  v.  Columbus 
Gas  Co.,  76  Ohio  309  (1907).  Cf. 
§  931,  infra. 

2  City  of  Indianapolis  v.  Consum- 
ers', etc.  Co.,  144  Fed.  Rep.  640 
(1906) ;  rev'g  Quimby  v.  Consumers', 
etc.  Co.,  140  Fed.  Rep.  362. 


3  Covington,  etc.  Co.  v.  City  of  Cov- 
ington, 58  S.  W.  Rep.  805  (Ky.  1900), 
holding  also  that  where  a  city  has 
the  right  to  purchase  a  gas  plant  at 
the  expiration  of  any  five  years  and 
attempts  to  do  so  and  afterwards 
abandons  the  effort  it  may  exercise 
that  right  in  a  subsequent  five  years. 

*  Co\ington,  etc.  Co.  i'.  City  of  Cov- 
ington, 58  S.  W.  Rep.  805  (Ky.  1900). 
See  also  §  931,  infra.  Where  a 
municipality  takes  over  a  street  rail- 
way under  an  original  agreement  by 
which  the  price  is  to  be  settled  by  ar- 
bitration, nothing  being  said  as  to 
the  basis  of  the  price,  the  railway  is 
to  be  valued  as  capable  of  earning  a 
profit,  but  not  as  an  income-earning 
concern.  Mayor,  etc.  v.  Dudley,  etc. 
Co.,  97  L.  T.  Rep.  556  (1907).  Where 
by  the  charter  of  a  gas  company  the  city 
has  a  right  to  take  over  the  property 
at  a  price  to  be  fixed  by  arbitration, 
the  price  must  be  fixed,  as  of  a  going 
concern,  namely  the  value  of  the  phys- 
ical property  and  the  power  to  carry 
on  the  business.  Perth  Gas  Co.  v.  Cor- 
poration of  Perth,  105  L.  T.  Rep.  266 
(Privy  Council,  1911).  See  §  931, 
infra. 

*  Even  though  a  railroad  company 
occupying  the  streets  commits  a 
breach  of  the  contract  between  the 
company  and  the  city,  under  which 
contract  the  tracks  were  laid,  yet  the 
remedy  of  the  city  is  not  a  resolution 
forfeiting  the  rights  of  the  company 
and  instructing  the  city  officers  to 
take  forcible  possession  of  the  street 
and  remove  the  tracks.  Such  action 
is  a  taking  of  the  raib-oad  property 
without  due  process  of  law  and  may 
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tions  in  a  certain  district  and  customers  cannot  compel  it  to  continue.^ 
A  gas  company  organized  under  the  general  law  to  furnish  gas  in  the 
cities,  towns,  and  places  in  specified  counties  may  after  furnishing  gas 
in  a  certain  town  for  a  series  of  years  discontinue  and  take  away  its 
plant  if  it  has  not  made  any  contract  with  the  town  or  its  citizens  to 
the  contrary.^  Where  the  statute  authorizes  a  municipality  to  contract 
for  gas  for  not  more  than  ten  years,  a  contract  for  twenty  years,  or  for 
an  indefinite  time,  is  illegal,  and  is  not  good  even  for  ten  years.^  Under 
the  charter  power  of  a  city  "  to  provide  for  lighting  the  streets  "  and 
to  "  care  for  and  control  the  streets  "  a  city  may  grant  a  perpetual 
right  to  a  company  to  light  the  streets,  that  being  a  servitude 
embraced  within  the  ordinary  control  of  streets  generally  given  to  a 
city.^  At  common  law,  however,  a  city  may  make  a  contract  for  a  supply 
of  water  and  light  for  thirty-one  years  and  fix  the  rates  to  be  charged 
during  that  period,  and  the  burden  of  proof  that  the  terms  of  such  con- 
tract were  unreasonable  is  upon  the  party  attacking  it.^  A  statute  for- 
bidding the  piping  of  natural  gas  to  places  outside  of  the  state  is  un- 
constitutional.^ An  attorney-general  cannot  enjoin  a  gas  company 
from  laying  its  pipes,  on  the  ground  that  the  charter  was  void  by  reason 
of  the  company  not  having  commenced  work  within  the  prescribed 
time.  The  local  authorities  are  fully  competent  to  raise  the  question 
if  they  wish.^  Even  though  a  municipal  grant  to  a  gas  company  has 
expired  and  the  gas  company  continues  to  use  the  pipes  in  the  street, 

be    enjoined    in    the    federal    courts.  ••  Old  Colony  T.  Co.  v.  Omaha,  230 

A  subsequent  suit  brought  in  the  fed-  U.  S.  100  (1913).     Cf.  Omaha,  etc.  Co.  v. 

eral  court  by  the  city  to  enforce  such  City   of   Omaha,    179   Fed.    Rep.   455 

ordinance    will     be     enjoined.       Iron  (1910). 

Mountain  R.  R.  v.  City  of  Memphis,  *  Reed  v.  City  of  Anoka,  85  Minn. 

96   Fed.    Rep.    113    (1899).     See   also  294  (1902).     A  city  may  make  a  long- 

§  925,  supra,  and  §  931,  infra.  time  conti'act  for  public  hydrants  and 

'  Germania,  etc.  Co.  v.  Alum,  etc.  public  lights.     Cunningham  v.  City  of 

Co.,  226  Pa.  St.  433  (1910).  Cleveland,  98  Fed.   Rep.   657   (1899). 

2  East,  etc.  Co.  v.  City  of  Akron,  *  Benedict  v.  Columbus  Const.  Co., 
81  Ohio  St.  33  (1909),  holding  also  that  49  N.  J.  Eq.  23  (1892). 

a  contract  between  a  city  and  a  gas  ^  People  v.  Equity  Gaslight  Co.,  141 

company   relative   to   the   use   of   the  N.    Y.    232    (1894).     A   forfeiture   for 

streets  and  the  prices  to  be  charged  for  non-user  by  a  gas  company  of  its  right 

gas  during  ten  years,  without  specifying  to  lay  mains  in  the  streets  can  only  be 

its  duration,  is  not  indefinite,  but  may  effectuated    by    a    suit    by    the    state. 

be  discontinued  by  either  party  after  Gaslight    Co.    v.    Borough    of    South 

the  ten  years,  and  then  the  company  River,  77  N.  J.  Eq.  487  (1910).     Where 

may  take  away  its  property.  a  gas  company  has  been  in  existence 

3  Manhattan  Trust  Co.  t'.  Dayton,  forty  years  and  has  had  its  gas  mains 
59  Fed.  Rep.  327  (1893) ;  Gaslight,  etc.  in  the  streets  for  thirty  years,  it  is  too 
Co.  V.  City  of  New  Albany,  156  Ind.  late  for  the  city  to  claim  that  it  has 
406  (1901).  As  to  the  statutory  no  right  to  lay  additional  mains  as 
limit  on  the  debt  wbich  the  city  may  originally  authorized.  Gaslight  Co.  v. 
incur,  and  the  effect  on  a  contract  Borough  of  South  River,  77  N.  J.  Eq. 
with  a  gas  company,  see  §  931,  infra.  487  (1910).    See  also  §§  634,  638,  supra. 
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this  is  not  unlawfully  exercising  a  franchise,  and  it  seems  that  the  mu- 
nicipality is  the  one  to  complain  of  using  the  streets  without  authority.^ 
In  England  by  statute  where  a  tramway  is  built  over  gas  pipes,  the 
expense  of  the  latter  in  making  repairs  so  far  as  such  expense  is  added 
to  by  reason  of  the  presence  of  the  tramway,  must  be  borne  by  the 
tramway  company.-  On  the  expiration  of  the  charter  of  a  gas  com- 
pany its  rights  of  way  do  not  revert  but  are  property  rights  constituting 
assets  of  the  dissolved  company.^ 

§  928.  Insurance  companies.  —  Insurance  companies,  like  banks, 
are  subject  to  regulation  by  the  legislature.^  The  legislature  may  regu- 
late insurance  rates.^  Under  the  reserved  power  to  amend,  the  legis- 
lature may  restrict  the  amount  of  new  insurance  which  insurance  com- 
panies may  accept  yearly.®  A  corporation  which  guarantees  to  the 
owners  of  farms  a  fixed  income  per  acre  therefrom  is  an  insurance  com- 
pany.^ A  life  insurance  company  cannot  go  into  fire  and  marine  in- 
surance,^ neither  can  a  fire  insurance  company  insure  against  damage 
due  to  lightning.^ 


'  People  V.  Consolidated  Gas  Co., 
130  N.  Y.  App.  Div.  626  (1909). 

2  Re  Arbitration,  etc.  Co.,  [1910] 
1  K.  B.  114. 

^  Muncie,  etc.  Co.  v.  Citizens,  etc. 
Co.,  100  N.  E.  Rep.  65  (Ind.  1912). 

*  The  state  may  compel  all  insur- 
ance companies  to  make  detailed  re- 
ports as  to  their  condition.  Eagle 
Ins.  Co.  V.  Ohio,  153  U.  S.  446  (1894). 
The  legislature  may  prescribe  the 
conditions  upon  which  corporations 
or  individuals  may  carry  on  the  in- 
surance business,  pro\'ided  it  does  not 
discriminate  in  favor  of  its  o^v^l  citi- 
zens. State  V.  Stone,  118  Mo.  388 
(1893).  The  legislature  may  enact 
stringent  regulations  of  insurance 
business  and  prescribe  a  forfeiture 
of  charter  for  non-compliance.  Chi- 
cago Life  Ins.  Co.  v.  Needles,  113 
U.  S.  574  (1885).  The  legislature  may 
make  it  a  criminal  offense  for  agents 
of  insurance  companies  to  pay  rebates 
on  insurance  premiums.  People  i'. 
Formosa,  131  N.  Y.  478  (1892). 

5  German,  etc.  Co.  v.  Barnes,  189 
Fed.  Rep.  769  (1911). 

« Bush  V.  New  York,  etc.  Co.,  135 
N.  Y.  App.  Div.  447  (1909). 

'  In  re  Hogan,  8N.  Dak.  301  (1899). 

sAshton  V.  Burbank,  2  Dill.  435 
(1873);  s.  c,  2  Fed.  Cas.  26.  A  stock- 
holder may  enjoin  a  life  and  fire  in- 


surance company  from  engaging  in 
marine  insurance.  Natuseh  v.  Irving, 
2  Coop.  Ch.  358  (1824).  Although  a 
life  insurance  company  for  eighteen 
months  engages  in  marine  insurance 
and  then  fails,  the  marine  policy-hold- 
ers cannot  recover  on  their  policies, 
but  may  recover  back  the  premiums. 
Re  Phoenix,  etc.  Co.,  2  J.  &  H.  441 
(1862).  See  also  Hambro  v.  Hull,  etc. 
Co.,  3  H.  &  N.  789  (1858). 

8  Where  the  charter  of  the  company 
only  authorized  insurance  against 
fire,  a  by-law  referred  to  in  the  policy 
recognizing  damages  by  lightning  as 
one  of  the  risks  assumed  imposes  no 
obligation  upon  the  company  to  pay 
for  losses  other  than  by  fire.  Andrews 
V.  Union,  etc.  Ins.  Co.,  37  Me.  256 
(1854).  Where  an  insiirance  com- 
pany has  issued  a  policy  which  is  not 
authorized  by  its  charter,  the  policy 
cannot  be  enforced  by  the  party  who 
is  insured.  The  court  said  in  a  dic- 
tum that  his  remedy  is  a  suit  in  dis- 
affirmance and  for  an  accounting. 
Miller  v.  American,  etc.  Co.,  92  Tonn. 
167  (1893).  An  insurance  company 
organized  under  a  statute  restricting 
it  to  insurance  on  buildings  and  con- 
tents cannot  insure  gro^^^ng  grain 
against  hail.  It  cannot  collect  pre- 
miums. Delaware,  etc.  Ins.  Co..  i. 
Wagner,  56  Minn.  240  (1894). 
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An  insurance  company  has  no  power  or  legal  right  to  subscribe 
for  stock  in  a  savings  bank  and  building  association/  nor  to  purchase 
stock  in  another  insurance  company.-  One  insurance  company  can- 
not subscribe  to  the  stock  of  another.^  An  insolvent  insurance  corpora- 
tion cannot  purchase  shares  of  its  own  capital  stock.*  A  mutual  life 
insurance  company  has  no  power  to  sell  all  its  property  and  franchises 
to  another  mutual  life  insurance  company,  the  transaction  being  an 
attempt  to  transfer  the  entire  membership  and  property  to  the  latter.' 
But  a  policy-holder  in  a  mutual  insurance  company  cannot  enjoin  the 
merger  of  the  company  with  another  company,  even  though  he  is  en- 
titled to  an  interest  in  the  surplus  profits.^  Assessments  on  members 
of  a  mutual  insurance  company  may  be  upheld  on  the  same  principles 
as  assessments  on  stock.^  A  statute  may  authorize  an  existing  mutual 
insurance  corporation  to  change  its  organization  so  as  to  become  a 
premium  insurance  corporation.^  A  policy-holder  in  an  insurance 
company  cannot  attack  an  amendment  made  to  the  charter  before  he 
took  out  his  policy.^  A  policy-holder  in  a  mutual  insurance  company 
in  New  Jersey  may  prevent  the  company  changing  itself  into  a  stock 
corporation  under  the  statutes  of  that  state.^°  Policy-holders  in  a 
mutual  insurance  company  are  practically  stockliolders  therein,  and 
on  a  distribution  of  a  surplus  the  existing  policy-holders  are  entitled  to  it, 
and  hence  a  statute  authorizing  it  to  turn  its  property  over  to  a  stock 
corporation  organized  for  that  purpose,  only  a  small  part  of  the  stock 
to  go  to  the  policy-holders,  is  illegal. ^^  A  policy-holder  in  an  insurance 
company  which  has  several  hundred  thousand  policy-holders,  cannot 

1  Mutual,  etc.  Assoc,  v.  Meriden  held  it,  the  court  held  that  these 
Agency  Co.,  24  Conn.  159  (1855),  old  stockholders  were  not  liable  for 
holding  the  insurance  company  not  the  unpaid  subscription  price  thereof, 
liable  on  the  stock.  An  insurance  See  also  §  311,  supra.  In  Farnsworth 
company  cannot  invest  in  the  stock  v.  Robbins,  36  Minn.  369  (1887),  the 
of  a  bank.  State  v.  Butler,  2  Pickle  receiver  of  an  insolvent  company  re- 
(Tenn.),  614  (1888).  covered    from    a    stockholder    whose 

2  Re    British    Nation,    etc.    Assoc,  stock  the  company  had  purchased. 
L.  R.  8  Ch.  D.  679  (1878),  the  court  *  Temperance,  etc.  Assoc,  v.  Home, 
refusing  to  hold  the  former  liable  on  a  etc.  Society,  187  Pa.  St.  38  (1898). 
winding  up ;   Berry  v.  Yates,  24  Barb.  «  Russell  v.  Pittsburgh,  etc.  Co.,  132 
199   (1857) ;    Herson  v.  MeCurdy,  33  N.  Y.  App.  Div.  217  (1909). 

Hun,   520    (1884);    aff'd,  on   another          '  McCall    v.    Bowen,    91    Neb.    241 

point,  100  N.  Y.  608.  (1912). 

3  Berry  v.  Yates,  24  Barb.  199  »  Wright  v.  Minnesota,  etc.  Co.,  193 
(1857).  U.  S.  657  (1904). 

*  In  Re  Republic  Ins.  Co.,  3  Biss.  '  Harrison  v.  Philadelphia,  etc.,  171 

452  (1873);    s.  c,  20  Fed.   Cas.  544,  Fed.  Rep.  178  (1909). 
where   the  insolvent   corporation  had         ^°  Schwarzwaelder   v.   German,   etc. 

some  three  years  previously,  when  the  Ins.  Co.,  59  N.  J.  Eq.  589  (1899). 
corporation    was    solvent,    purchased         ^^  Huber   v.   Martin,  127   Wis.    412 

stock  of  various  stockholders  and  still  (1906). 
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have  a  receiver  appointed  on  the  ground  of  mismanagement,  where 
it  appears  that  the  corporation  is  solvent,  especially  where  the  policy- 
holders participate  only  in  the  surplus  and  the  holders  have  discretion 
as  to  what  part  of  the  surplus  shall  be  distributed.  A  claim  that  the 
stockholders  of  such  a  company  are  not  entitled  to  the  surplus  cannot  be 
litigated  unless  they  are  joined  as  parties  defendant.^  The  legislature 
may,  under  a  reserved  power,  authorize  policy-holders  to  vote  but  not  to 
disfranchise  the  stockholders.^  A  mutual  insurance  company  legally 
cannot  borrow  a  large  sum  of  money .^  The  defense  of  ultra  vires, 
however,  is  not  favored  by  the  courts.*  An  insurance  company  can- 
not avoid  a  policy  on  the  ground  that  its  regulations  required  the  insured 
to  be  a  member  of  the  company  but  that  fact  was  not  known  to  the  in- 
sured.^ Policy-holders  have  not  the  same  standing  in  court  to  restrain 
an  ultra  vires  act  that  stockholders  have.®    A  tontine  policy-holder 


1  Equitable,  etc.  t-.  Brown,  213  U.  S. 
25  (1909).  A  Missouri  policy-holder 
in  a  Minnesota  mutual  life-insurance 
corporation  cannot  maintain  a  suit  in 
Missouri  for  an  investigation  of  its 
accounts  and  affairs  and  for  a  receiver, 
inasmuch  as  the  court  could  not 
enforce  its  decree  if  it  made  one. 
State  V.  Denton,  229  Mo.  187  (1910). 

2  Lord  V.  Equitable,  etc.  Soc,  194 
N.  Y.  212  (1909). 

3  Where  the  statute  provides  for 
raising  funds  for  a  mutual  insurance 
company  by  assessments,  the  bond  of 
the  directors  to  advance  .S100,000  to 
the  company  as  needed  is  ultra  vires 
and  unenforceable.  Goss  v.  Peters, 
98  Mich.  112  (1893). 

^  Taunton  v.  Royal  Ins.  Co.,  2  Hem. 
&  M.  135  (1864),  holding  that  stock- 
holders cannot  enjoin  the  company 
from  paying  losses  which  are  ex- 
pressly excepted  from  the  policy.  The 
company  may  make  such  payment  in 
order  to  get  business.  Where  the 
charter  of  an  insurance  company  au- 
thorizes it  to  insure  against  burglary, 
and  it  does  so,  it  cannot  defend 
against  a  loss  on  the  ground  that  such 
insurance  was  ultra  vires.  Bankers', 
etc.  Co.  V.  First  Nat.  Bank,  131  Iowa, 
456  (1906).  Although  a  lumber  com- 
pany has  no  charter  power  to  insure 
its  employees  against  accidents,  yet 
if  it  does  make  such  a  contract  it 
cannot  repudiate  the  same  when 
sued  thereon.  Arkadelphia,  etc.  Co. 
V.    Posey,    74    Ark.    377    (1905).     An 


insiirance  company  cannot  defend 
against  a  policy  of  insurance  on  the 
ground  that  it  was  ultra  vires.  Min- 
neapolis, etc.  Co.  v.  Norman,  74  Ark. 
190  (1905).  Ultra  vires  may  be 
pleaded  by  a  mutual  insurance  com- 
pany where  the  beneficiary  received 
the  benefit  of  his  payments.  Rockhold 
V.  Canton,  etc.  Soc,  19  N.  E.  Rep.  710 
(111.  1889) ;  s.  c,  129  111.  440.  An  in- 
surance company  may  enforce  a  note 
taken  as  collateral  security,  and  the 
plea  of  ultra  vires  is  unavailing.  Home 
Ins.  Co.  v.  Buckley,  N.  Y.  L.  J.,  April 
22,  1890.  An  insurance  company 
cannot  defend  against  a  policy  on  the 
ground  that  the  assessments  called  for 
by  the  policy  were  lower  than  was 
allowed  by  the  charter  of  the  company. 
Watts  v.  Equitable,  etc.  Assoc,  111 
Iowa,  90  (1900). 

5  Timberlake  v.  Supreme  Com- 
mandery,  etc.,  208  Mass.  411    (1911). 

6  Policy-holder's  action  against  an 
insurance  company  to  restrain  an 
ultra  vires  act  not  sustained.  Levj'  v. 
Mutual  L.  Ins.  Co.,  54  Hun,  315 
(1889).  In  Bewley  i-.  Equitable  Lifo 
Ass.  Soc,  61  How.  Pr.  344  (1881). 
where  a  policy-holder  sought  to  hold 
liable  for  misuse  of  funds  the  direc- 
tors who  were  elected  by  the  holders 
of  the  .?100,000  of  stock  of  that  cor- 
poration, it  was  held  that  the  action 
by  him  would  not  lie.  If  he  had  been 
a  judgment  creditor,  and  the  corpora- 
tion had  been  insolvent,  a  different 
rule   would  have  applied  —  thus   dis- 
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€annot  maintain  a  suit  in  equity  against  the  insurance  company.' 
Although  a  policy-holder  may  by  his  policy  be  entitled  to  participate 
in  the  distribution  of  the  company's  surplus  according  to  methods 
adopted  by  the  company,  he  cannot  maintain  a  suit  for  more  of  such 
surplus  than  has  been  given  him,  unless  the  insurance  company  has 
been  guilty  of  bad  faith,  wilful  negligence,  or  abuse  of  discretion  in 
distributing  such  surplus,  and  the  law  allows  the  company  large  dis- 
cretion in  holding  a  part  of  such  surplus  as  a  reserve  fund.-  The  holder 
of  a  policy  of  insurance  taken  in  reliance  on  a  statement  that  the  entire 
profits  of  a  certain  department  would  be  divided  in  the  regular  way, 
may  enjoin  a  different  provision,  even  though  the  original  charter  pre- 
scribed that  the  profits  were  to  be  divided  as  provided  in  the  by-laws, 
and  the  by-laws  were  changed,  but  such  change  was  after  the  policy 
of  insurance  was  issued.^ 

If  a  director  of  an  insolvent  company  accepts  a  secret  gift  for  rein- 
suring the  company's  risks  in  another  insurance  company,  he  may 
be  compelled  to  repay  the  same  to  the  company.^  The  president  and 
general  manager  of  an  insurance  company  who  controls  it  by  proxies 
and  who  has  a  contract  giving  him  a  percentage  of  the  insurance  pre- 
mium for  twenty-five  years  and  who  four  years  before  its  expiration 
becomes  incapacitated  and  sells  the  contract  to  another  party,  and 
causes  the  corporation  to  ratify  it,  may  be  compelled  to  pay  over  such 
price  to  the  company.^  Although  it  is  ultra  vires  for  an  insurance 
company  to  contribute  to  political  campaign  expenses,  it  is  not  a  crimi- 
nal act,  and  hence  an  officer  who  acts  as  intermediary  is  not  criminally 
liable.^ 

tinguishing  Evans  v.  Coventrv,  5  De  -  Greeff  v.  Equitable,  etc.  Soc,  160 

G.,  M.  &  G.  911  (1854);    Aldebert  v.  N.  Y.  19  (1899). 

Kearns,  1  Hem.  &  M.  681  (1862)  ;    Re  '  Baily  v.  British,  etc.  Co.,  [1904)  1 

State,  etc.  Ins.  Co.,   11  W.  Rep.  746  Ch.  374. 

(1863) ;  Belknap  v.  North,  etc.  Ins.  *  Bent  v.  Priest,  86  Mo.  475  (1885) ; 
Co.,  11  Hun,  282  (1877).  See  also  Gaskell  v.  Chambers,  26  Beav.  360 
§  735,  supra.  A  policy-holder  in  a  (1858),  where  the  director  received  a 
mutual  insurance  company,  without  secret  gift  for  bringing  about  a  con- 
capital  stock,  may  be  granted  a  man-  solidation.  Contra,  if  all  assented. 
damns  to  be  allowed  to  see  the  list  Southall  v.  British,  etc.  Soc,  L.  R.  6 
of  policy-holders,  but  not  where  he  Ch.  App.  614  (1871).  See  cases  in 
is  a  professional  litigant,  and  to  al-  pp.  2024,  2267,  supra.  A  suit  by  a 
low  him  to  see  the  list  would  divulge  person  as  a  stockholder  and  policy- 
private  and  personal  information,  holder  in  an  insurance  company 
People  V.  New  York,  etc.  Co.,  Ill  against  the  directors  for  losses  due 
N.  Y.  App.  Div.  183  (1906).  to  negligence  does  not  make  two 
1  Hunton  v.  Equitable  Life,  etc.  Soc,  causes  of  action.  Young  v.  Equitable, 
45  Fed.  Rep.  661  (1891).  A  tontine  etc  Soc,  112  N.  Y.  App.  Div.,  760 
policy-holder  has  no  right  to  an  ac-  (1906). 

counting.       Everson       v.      Equitable  *  Moulton  v.  Field,   179  Fed.   Rep. 

L.    Assur.    Co.,    68    Fed.     Rep.    258  673  (1910). 

(1895).  6  People  v.  Moss,   113  N.   Y.  App. 
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The  profits  of  an  insurance  company  generally  belong  to  the  stock- 
holders and  not  to  the  policy-holders.^ 

In  most,  if  not  all,  of  the  states  stringent  regulations  exist  relative 
to  the  transaction  of  business  in  the  state  by  foreign  insurance  com- 
panies.^ 

Money  due  from  an  insurance  company  on  a  loss  occurring  in  that 
state  cannot  be  attached  at  a  branch  office  of  the  company  in  another 
state.^    A  citizen  of  Maryland  who  holds  a  loss  claim  against  a  Pennsyl- 


Div.   329    (1906);    aff'd,    187   N.    Y. 
410. 

1  The  stockholder  of  an  insurance 
company  conducted  on  both  the  stock 
and  the  mutual  insurance  plan  is  en- 
titled to  all  the  rights  in  the  guaranty 
accumulations  that  a  stockholder  in 
any  other  corporation  has  in  the  cor- 
porate assets.  Traders',  etc.  Ins.  Co.  v. 
Brown,  142  Mass.  403  (1886).  The 
guaranty  accumulations  of  an  insur- 
ance company  conducted  both  on  the 
mutual  and  stock  principle  belong  to 
the  stockholders  and  not  to  the  pol- 
icy-holders. Traders',  etc.  Ins.  Co.  v. 
Brown,  142  Mass.  403  (1886).  As  to 
dividends  on  a  tontine  insurance  pol- 
icy, see  Pierce  v.  Equitable  Life  Ass. 
Co.,  145  Mass.  56  (1887).  Upon  dis- 
solution of  a  mutual  insurance  com- 
pany ha\dng  no  stockholders,  its  as- 
sets, after  payment  of  its  Uabilites, 
belong  to  the  state.  Titcomb  v.  Ken- 
nebec, etc.  Co.,  79  Me.  315  (1887).  See 
note  1,  p.  1562.  Where  an  insurance 
company  having  a  capital  stock 
divides  every  five  years  its  surplus 
among  its  policy-holders,  such  surplus 
is  "annual  profits  or  gains,"  and  is 
subject  to  the  Enghsh  income  tax,  al- 
though the  company  is  an  American 
corporation.  Equitable,  etc.  Soc.  v. 
Bishop,  [1900]  1  Q.  B.  177. 

2  See  ch.  XLI,  supra.  A  state  may 
require  foreign  insurance  companies 
before  doing  business  in  the  state  to 
comply  with  conditions  similar  to  the 
conditions  imposed  on  foreign  insur- 
ance companies  by  the  laws  of  the 
state  under  which  they  are  organ- 
ized; in  other  words,  may  impose 
reciprocal  burdens.  State  v.  Insur- 
ance Co.,  etc.,  71  Neb.  320  (1904). 
Premiums  on  insurance  cannot  be  col- 
lected where  the  company  issued  the 


policy  without  complying  with  the 
law  relative  to  foreign  corporations. 
Wiestling  v.  Warthin,  1  Ind.  App.  217 
(1891).  Foreign  corporations  doing 
business  in  a  state  which  prescribes 
statutory  provisions  for  that  business 
cannot,  in  contracts,  do  away  with  the 
appUcation  to  it  of  these  pro%isions. 
Fletcher  v.  New  York,  etc.  Ins.  Co., 
13  Fed.  Rep.  526  (1882).  The  same 
rule  appUes  to  an  insurance  company 
chartered  by  congress.  It  must  con- 
form to  state  restrictions.  Daly  v. 
National,  etc.  Ins.  Co.,  64  Ind.  1 
(1878).  For  decisions  under  a  Massa- 
chusetts statute  requiring  foreign  in- 
surance companies  to  appoint  an 
agent  to  accept  ser\iee,  see  Thayer  v. 
Tyler,  76  Mass.  164  (1857) ;  National 
Mut.  F.  Ins.  Co.  V.  Pursell,  92  Mass. 
231  (1865) ;  Leonard  v.  Washburn, 
100  Mass.  251  (1868);  Gillespie  v. 
Commercial,  etc.  Ins.  Co.,  78  Mass. 
201  (1858);  Morton  v.  IMutual  Ins. 
Co.,  105  Mass.  141  (1870).  Restric- 
tions upon  foreign  insurance  com- 
panies are  strictly  enforced.  See 
§§  696-700,  supra. 

^  An  attachment  in  Massachusetts 
on  insurance  monej'  due  from  a  New 
York  insurance  company  on  a  loss 
occurring  in  New  York  is  not  good. 
Douglass  V.  Phenix  Ins.  Co.,  138  N.  Y. 
209  (1893),  aff'g  63  Hun,  393  (1892). 
No  attachment  Hes  on  insurance 
money  due  by  the  resident  branch  of 
a  foreign  insurance  company  to  an- 
other foreign  companv.  Straus  v.  Chi- 
cago, etc.  Co.,  46  Hun,  216  (1887); 
Moch  V.  Virginia  F.  &  M.  Ins.  Co.,  10 
Fed.  Rep.  696  (1882).  An  insurance 
by  a  Missouri  corporation  on  Ne- 
braska property  cannot  be  garnisheed. 
in  lUinois  upon  the  burning  of  the 
property.     American  Cent.  Ins.  Co.  v. 
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vania  mutual  insurance  company  which  is  insolvent  cannot  have  a 
receiver  appointed  in  Maryland  if  it  is  impracticable  for  the  Maryland 
courts  to  levy  the  necessary  assessments  to  wind  up  the  affairs  of  the 
association.^ 

ConsoHdations  of  insurance  companies  are  generally  allowed  by 
statutes,  but  these  statutes  carefully  preserve  the  rights  of  policy- 
holders.^ 

There  has  been  a  vast  amount  of  litigation  over  the  powers  of  a 
local  insurance  agent  to  bind  the  company  by  his  acts,  contracts,  and 
representations.  This  subject,  however,  pertains  to  agency  rather 
than  corporation  law.^  The  secretary  of  an  incorporated  mutual  fire 
insurance  company  has  no  power  to  waive  a  by-law  canceling  policies 
where  the  premiums  are  not  paid.'*  A  contract  with  an  insurance  agent 
whereby  he  has  an  interest  in  all  policies  placed  by  him  is  not  an  inter- 
ference with  the  discretion  of  future  boards  of  directors.^ 

An  assignment  of  an  ordinary  life  insurance  policy  as  collateral 
security  is  legal,  but  the  assignee  can  retain  only  the  amount  of  the 
loan  and  interest,  even  though  the  pledge  has  been  modified  or  merged 
into  a  sale.® 


Hettler,  37  Neb.  849  (1893).     See  also 
§  757,  supra. 

1  Stockley  t>.  Thomas,  89  Md.  663 
(1899). 

2  As  to  consolidations  of  insurance 
companies  in  England  and  the  liabil- 
ity of  the  old  company  and  its  stock- 
holders on  old  policies,  see  Re  Euro- 
pean Ass.  Soc,  L.  R.  1  Ch.  D.  307 
(1875);  Harman's  Case,  L.  R.  1 
Ch.  D.  326  (1875);  Cocker's  Case. 
L.  R.  3  Ch.  D.  1  (1876) ;  RiAnngton's 
Case,  L.  R.  3  Ch.  D.  10  (1876) ;  Do- 
man's  Case,  L.  R.  3  Ch.  D.  21  (1876) ; 
Wynne's  Case,  L.  R.  8  Ch.  1002 
(1873);  Hamilton,  etc.  Ins.  Co.  v. 
Hobart,  68  Mass.  543  (1854) ;  Smith 
V.  St.  Louis,  etc.  Ins.  Co.,  2  Tenn.  Ch. 
727  (1877) ;  Gardner  v.  Hamilton,  etc. 
Ins.  Co.,  33  N.  Y.  421  (1865).  For  the 
substance  of  a  contract  by  which  one 
insurance  company  bought  out  an- 
other insurance  company,  see  Si- 
monson  v.  New  York  City  Ins.  Co., 
141  N.  Y.  12  (1894).  A  consolidation 
may,  under  the  Iowa  statute  render- 
ing directors,  etc.,  liable  for  diversion 
of  funds,  render  them  Uable  to  an  old 
pohcy-holder.  Grayson  r.  Willoughby, 
78  Iowa,  83  (1889).  An  insurance 
company,  which  is  solvent  but  is  do- 


ing a  losing  business  and  unable  to 
continue  Avithout  further  loss,  may 
sell  its  business  to  another  insurance 
company  and  ■wind  up  its  affairs. 
Ravmond  v.  Security,  etc.  Co.,  Ill 
N.'y.  App.  Div.  191  (1906).      . 

'  The  president  of  an  insurance 
company  which  has  not  complied  with 
the  law  authorizing  its  organization 
is  liable  to  policy-holders  for  false 
representations  to  them  by  the  insur- 
ance agents  that  the  company  had  so 
complied.  Belding  v.  Floyd,  17  Hun, 
208  (1879).  Acts  of  local  insurance 
agents  appointed  by  a  general  agent 
of  a  foreign  insurance  company  are 
binding  on  the  company,  such  acts 
being  within  the  express  powers  given 
them  by  the  general  agent  therein  to 
solicit  or  take  insurance.  Kuney  v. 
Amazon  Ins.  Co.,  36  Hun,  66  (1885). 
As  to  insurance  agents,  see  Perkins 
t'.  Washington  Ins.  Co.,  4  Cow.  645 
(1825). 

*  Lamb  &  Co.  v.  Merchants',  etc. 
Co.,  18  N.  Dak.  253  (1909). 

6  Schrimplin  i'.  Farmers',  etc.  Ass'n, 
123  Iowa,  102  (1904). 

6  Cammack  v.  Lewis,  15  Wall.  643 
(1872) ;  Page  v.  Burnstine,  102  U.  S. 
664   (1880);    Warnock  v.  Davis,   104 
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A  statute  against  trusts  and  combinations  does  not  apply  to  a 
combination  of  fire  insurance  companies  to  fix  uniform  rates  and 
commissions.^  It  has  been  held  in  New  Jersey,  however,  that  the 
attorney-general  may  by  an  information  obtain  a  decree  declaring  void 
an  agreement  of  insurance  companies  to  regulate  insurance  rates  and  to 
eliminate  competition,  and  may  enjoin  them  from  continuing  to  act 
under  such  agreement.-  It  is  cause  for  forfeiture  of  the  charter  if  an 
insurance  company  takes  risks  which  it  cannot  pay  if  required,^  or  if 
it  takes  "graveyard"  insurance,"*  or  if  a  mutual  relief  association  is 
run  for  the  benefit  of  its  officers  only,^  or  if  it  insures  in  a  manner 
contrary  to  statute  and  delays  payments  of  losses.^ 

By  statute  forfeiture  may  be  decreed  where  the  court  decides  that  a 
continuance  of  business  by  an  insurance  company  will  be  hazardous 
to  the  community.^    The  underwriters  of  an  unincorporated  Lloyds 


U.  S.  775  (1881).  Cf.  Tennant  v.  Dud- 
ley, 144  N.  Y.  504  (1895),  rev'g  68 
Hun,  225.  The  pledgee  of  a  life  insur- 
ance policy  may  sell  the  same  for  non- 
payment of  the  debt  and  the  purchaser 
takes  full  title.  Gordon  v.  Ware  Nat. 
Bank,  132  Fed.  Rep.  444  (1904). 
Where  a  corporation  sells  all  its  prop- 
erty to  another  corporation,  including 
an  insurance  policy,  without  the  con- 
sent of  the  insurance  company,  the 
policy  is  void,  even  though  the  cor- 
porations had  the  same  stockholders. 
Miles,  etc.  Co.  v.  Erie,  etc.  Co.,  164 
Ind.  181  (1905).  A  pledgor  of  a  life- 
insurance  policy  "as  interest  may  ap- 
pear" may  redeem  by  the  pajinent  of 
the  amount  due,  even  though  the 
pledgee  has  repledged  the  same. 
Bohleber  v.  Waeldin,  69  Hun,  79 
(1893).  In  New  York  a  policy  of  life 
insurance  may  be  assigned  to  a  per- 
son who  has  no  interest  in  the  life  of 
the  insured.  Steinback  v.  Diepen- 
broek,  158  N.  Y.  24  (1899).  As  to  the 
assignability  of  life-insurance  policies, 
see  also  Beach  on  Insurance,  §§  1132- 
1199.  A  pledge  of  policies  of  fire  in- 
surance may  be  made  by  delivery.  In 
re  Little  River,  etc.  Co.,  92  Fed.  Rep. 
585  (1899). 

1  Queen  Ins.  Co.  v.  State,  86  Tex. 
250  (1893),  holding  also  that  the  at- 
torney-general cannot  maintain  an 
injunction  against  a  combination  of 
insurance  companies  to  fix  rates  and 
commissions,  inasmuch  as  insurance 
business  is  not  a  public  or  quasi-pub- 


lic   business,    nor    does    it    concern    a 
staple  of  life. 

2  McCarter  v.  Firemen's  Ins.  Co., 
74  N.  J.  Eq.  372  (1909),  rev'g  70 
N.  J.  Eq.  291. 

3  Ward  V.  FarweU,  97  111.  593 
(1881). 

*  State  V.  Central,  etc.  Assoc,  29 
Ohio  St.  399  (1876),  the  person  re- 
ceiving the  insurance  having  no  in- 
surable interest  in  the  persons  insured. 

5  State  V.  People,  etc.  Assoc,  42  Ohio 
St.  579  (1885). 

^  State  V.  Standard,  etc  Assoc,  38 
Ohio  St.  281  (1882). 

7  Ward  V.  FarweU,  97  111.  593 
(1881).  The  state  may  force  the  dis- 
solution of  insolvent  insurance  corpo- 
rations or  corporations  whose  continu- 
ance of  business  will  be  dangerous  to 
the  public.  Chicago  Life  Ins.  Co.  v. 
Auditor,  101  111.  82  (1881).  In  the 
case  State  v.  New  Orleans,  etc  Co., 
26  S.  Rep.  586  (La.  1899),  the  sub- 
scribers to  the  stock  of  a  debenture 
companj^  paid  ninety-five  per  cent,  of 
their  subscription  by  borrowing  that 
amount  from  the  company  on  their 
notes,  and  thereupon  full-paid  stock 
was  issued  to  them,  although  the  stat- 
ute prohibited  the  issue  of  stock  until 
paid  for.  The  state  brought  suit  to 
set  aside  the  charter  and  liquidate  the 
company.  The  court  held  that  under 
the  constitution  of  Louisiana  the  in- 
corporation was  illegal.  The  court 
held  also  that  the  charter  was  illegal, 
in    that    the    debentures    issued    were 
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insurance  association  may  be  liable  personally  on  its  policies,  even  though 
by  the  terms  of  the  policy  each  underwriter  assumed  only  his  propor- 
tionate part  of  the  loss,  where  that  provision  is  not  prominently  set 
forth.  The  rule  is  that  the  members  of  an  association  may  contract 
against  personal  liability,  but  the  notice  to  that  effect  must  be  so  plain 
and  fair  that  the  person  contracting  with  the  association  knew  of  it^ 
or  it  was  his  own  fault  that  he  did  not  know  of  it.^ 

§  929.  Plank-roads  and  turnpikes.  —  A  plank-road  or  turnpike 
company  is  quasi-public  in  its  nature.  It  is  allowed  and  operated 
for  the  accommodation  of  the  public  as  well  as  the  profit  of  the  stock- 
holders. Hence  an  execution  cannot  be  levied  upon  it  unless  the  stat- 
ute expressly  allows  such  levy,  inasmuch  as  the  effect  of  the  levy  may 
be  to  break  the  road  into  fragments  or  to  interfere  with  its  mainte- 
nance.^ 

The  legislature  may  authorize  a  turnpike  company  to  take  posses- 
sion of  a  country  road  and  operate  it  as  a  turnpike,  without  paying 
damages  to  adjoining  owners ;  the  obligation  of  the  company  to  keep 
the  road  in  repair  being  considered  an  equivalent  for  the  value  of  the 
road  when  turned  over  to  the  company.^    But  a  turnpike  company 


forfeited  if  deferred  payments  were 
not  made,  and  that  they  provided  for 
cancellation  at  fifty  per  cent,  on  the 
amount  paid,  and  that  they  were  re- 
deemable in  numerical  order  in  six 
years,  and  that  it  woufd  be  impossible 
for  the  company  to  pay  them.  The 
same  conclusion  was  reached  in  State 
V.  Louisiana,  etc.  Co.,  51  La.  Ann. 
1795  (1899). 

1  Imperial,  etc.  Co.  v.  Jewett,  169 
N.  Y.  143  (1901).  A  case  is  not  made 
out  against  the  members  of  an  insur- 
ance association  by  proving  a  policy 
signed  by  the  manager,  there  being  no 
proof  as  to  who  the  members  were, 
even  though  their  names  were  printed 
on  the  back  of  the  policy.  Scranton 
Traction  Co.  v.  Schlichter,  202  Pa.  St. 
6  (1902). 

2  Ammant  v.  New  Alexandria,  etc. 
Turnp.  Co.,  13  Serg.  &  R.  (Pa.)  210 
(1825).  The  franchise  of  a  turnpike 
cannot  be  sold  under  levy  of  execu- 
tion. State  V.  Turnpike  Co.,  65  N.  J.  L. 
73  (1900).  After  an  execution  sale 
of  a  franchise,  etc.,  of  a  gravel-road 
corporation,  the  corporation  may  give 
a  deed  of  the  same  to  the  purchaser. 
State  V.  Hare,  121  Ind.  308  (1889). 
See  also  §  899,  supra. 


'  Douglass  !'.  President,  etc.,  22  Md. 
219  (1864).  The  legislature  may  au- 
thorize a  turnpike  company  to  take 
possession  of  public  roads  and  operate 
them  as  turnpikes.  Chagrin  Falls, 
etc.  Co.  V.  Cane,  2  Ohio  St.  419  (1853). 
The  legislature  may  authorize  the 
turning  of  a  highway  into  a  turnpike 
without  payment  of  compensation  for 
the  land,  payment  for  damages  to  the 
adjacent  land  being  provided  for. 
Wright  I'.  Carter,  27  N.  J.  L.  76 
(1858) ;  aff'd  on  this  point  in  33 
N.  J.  Eq.  277.  Upon  a  highway  being 
abandoned  by  a  municipality  the  mu- 
nicipality may  authorize  the  use  of 
the  same  for  a  toll-road.  Carter  v. 
Meuli,  122  Cal.  367  (1898).  The  legis- 
lature may  authorize  a  plank-road 
company  to  take,  use,  maintain,  and 
charge  tolls  on  a  road  that  up  to  that 
time  was  a  public  road.  Such  change 
may  be  made  without  payment  of 
compensation  to  the  state  or  adjacent 
property  owners.  The  charging  of 
toll  is  justified  in  exchange  for  the 
relief  from  taxes  to  keep  the  road  in 
repair.  Chagrin  Falls,  etc.  Co.  v. 
Cane.  2  Ohio  St.  419  (1853).  The 
legislature  may  authorize  a  plank- 
road  company  to  take  public  roads  for 
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has  no  right  to  appropriate  a  pubHc  highway,  unless  expressly  authorized 
by  the  legislature  so  to  do.^  Turnpike  roads  are  public  highways, 
and  the  right  to  collect  toll  comes  from  the  state.^  The  grant  of  a 
turnpike  and  ferry  privilege  does  not  prevent  a  subsequent  grant  for 
another  turnpike  and  bridge,  although  the  latter  destroys  the  value  of 
the  former.^  A  turnpike  company,  however,  whose  charter  provides 
against  the  opening  of  any  other  road  so  near  as  to  injure  or  prejudice 
its  interest,  may  enjoin  the  county  from  opening  such  a  road,  but  the 
injunction  should  continue  only  until  the  county  pays  just  compen- 
sation for  the  injury  done.'* 

A  statute  authorizing  a  plank-road  company  to  sell  its  franchise 
and  property  to  any  party  authorizes  a  sale  to  an  individual,  but  he 
takes  a  life  estate  only,  where  the  statute  did  not  authorize  a  sale  to 
him  and  his  heirs. ^  A  turnpike  company  may  give  a  mortgage  on  its 
property.^  The  question  of  whether  the  consent  of  the  municipal 
authorities  is  necessary  to  the  construction  of  a  street  railway  on  a 


its  purposes,  upon  paying  compensa- 
tion for  the  public  interest  therein, 
or  agreeing  with  the  supervisor  and 
commissioners  of  highways  upon  the 
amount  to  be  paid.  Benedict  v.  Goit, 
3  Barb.  459  (1848).  Acceptance  of 
the  charter  is  not  implied  by  accept- 
ing the  benefits  but  performing  none 
of  the  burdens  imposed,  as  where  a 
toll-road  was  established  over  a  high- 
way. Welsh  V.  Plumas  Co.,  94  Cal. 
368  (1892).  Where  a  turnpike  com- 
pany is  allowed,  without  objection,  to 
expend  a  large  amount  of  money  in 
extending  its  road,  under  authority  of 
a  decree  of  court,  the  commonwealth 
is  estopped  to  question  the  regularity 
of  the  proceedings  under  which  such 
authority  was  granted.  Commonwealth 
V.  Bala,  etc.  Turnp.  Co.,  153  Pa.  St. 
47  (1893).  If  there  is  a  dangerous 
declivity  on  the  side  of  a  turnpike  it 
is  the  duty  of  the  company  to  protect 
it  by  a  raiUng.  Southworth  v. 
Stamping  Ground  Turnp.  Co.,  91  Ky. 
485  (1891). 

'  A  turnpike  company  cannot  appro- 
priate for  its  purposes  an  existing 
highway.  Groff  v.  Bird-in-Hand  Turnp. 
Co.,  128  Pa.  St.  621  (1889).  Legisla- 
tive authority  to  construct  a  turnpike 
does  not  authorize  the  company  to 
occupy  a  highway  for  that  purpose. 
Groff  V.  Bird-in-Hand  Turnp.  Co.,  144 
Pa.  St.  150  (1891).     A  toll-road  once 


located  cannot  be  changed.  Snell  v. 
Chicago,  133  111.  413  (1890). 

-  Covington,  etc.  Co.  v.  Sandford, 
164  U.  S.  578,  594  (1896). 

^  Hydes  Ferry  Turnp.  Co.  v.  David- 
son County,  91  Tenn.  291  (1892). 

'•  Nashville,  etc.  Co.  v.  Davidson 
County,  106  Tenn.  258  (1901).  Where 
a  county  court,  under  authority  of  a 
statute,  grants  an  exclusive  privilege 
for  a  turnpike,  the  turnpike  company 
may  enjoin  the  property  owners  from 
opening  a  road  over  their  lands  which 
would  divert  the  traffic  from  the  turn- 
pike. Ratchffe  v.  Pulaski,  etc.  Co., 
69  Ark.  264  (1901). 

5  Snell  V.  Chicago,  133  111.  413 
(1890) ;  appeal  dismissed  in  152  U.  S. 
191.  In  quo  warranto  against  a  turn- 
pike company  the  burden  of  proof  is 
on  the  company  to  prove  its  title,  and 
deeds  from  other  companies  ^\^thout 
seals  and  not  acknowledged  as  cor- 
porate deeds  are  insufficient.  Lyons, 
etc.  Co.  V.  People,  29  Colo.  434 
(1902). 

^  Bonds  secured  by  a  mortgage  on 
land  of  a  turnpike  company  are  \alid, 
and  the  mortgage  can  be  foreclosed. 
The  defense  that  the  mortgage  was 
unauthorized  by  statute  is  not  good. 
The  delav  is  fatal.  Browning  r.  Mul- 
lins,  13  S.  W.  Rep.  427  (Ky.  1S90). 
Where  a  mortgage  on  a  plank-road  is 
foreclosed   and    the    property    is   pur- 
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turnpike  or  plank-road  turns  upon  the  wording  of  the  statutes  of  the 
state.^  Where  a  considerable  part  of  a  street  railway  on  a  turnpike 
has  been  completed  the  abutting  property  owners  will  not  be  granted 
an  injunction  against  it.^  A  telephone  company,  having  the  right  under 
the  statutes  of  a  state  to  construct  its  lines  on  any  of  the  highways  in 
the  state,  may  enjoin  a  turnpike  company  from  interfering  with  the 
construction  of  a  telephone  line  on  such  turnpike,  it  being  shown  that 
the  poles  and  wires  as  constructed  will  not  interfere  with  the  use  of 
the  turnpike  as  a  highway .^  The  stockholders  of  a  turnpike  company 
may  enjoin  it  from  doing  acts  which  are  contrary  to  the  original  charter 
and  object  of  the  company.^ 


chased  by  an  individual,  damages  for 
an  accident  occurring  subsequently 
while  he  is  operating  it  cannot  be  re- 
covered from  the  old  company.  Wells- 
borough,  etc.  Co.  V.  Griffin,  57  Pa.  St. 
417  (1868). 

1 A  street  railroad  may  be  con- 
structed on  a  turnpike  with  the  con- 
sent of  the  owners  of  the  latter,  and 
the  consent  of  the  trustees  of  the  road 
district  need  not  be  obtained,  they 
not  "having  charge"  of  such  turnpike. 
Cincinnati,  etc.  St.  Ry.  v.  Village 
Com'rs,  14  Ohio  St.  523  (1863).  Even 
though  a  turnpike  company  consents, 
a  street  railway  cannot  be  cbnstructed 
on  it,  unless  the  municipal  officers 
consent,  as  required  by  statute.  Steel- 
ton  V.  East  Harrisburg  Pass.  Ry.,  1 
Pa.  Dist.  667  (1892). 

2  Hinnershitz  v.  United  Traction 
Co.,  199  Pa.  St.  3  (1801).  Where  a 
turnpike  company  authorizes  the  con- 
struction of  a  street  railway  on  its 
turnpike,  the  adjoining  owners  can- 
not claim  additional  compensation, 
nor  obtain  damages  for  a  change  in 
the  grade,  the  turnpike  company  hav- 
ing power  to  so  change  it.  Peddicord 
V.  Baltimore,  etc.  Ry.,  34  Md.  463 
(1871).  A  turnpike  company  may 
enjoin  a  street  railway  from  carrying 
heavy  freight  on  the  tracks  con- 
structed on  the  turnpike,  the  agree- 
ment between  the  companies  hav- 
ing expressly  provided  against  such 
freight.  President,  etc.  v.  United,  etc. 
Co.,  93  Md.  138  (1901).  See  §914, 
supra. 

3  People's  Tel.  &  Tel.  Co.  v.  Berks  & 
Dauphin  T.,  etc.  Co.,  23  C.  C.  Rep.  401 


(Com.  Pleas,  Pa.  1900) ;  aff'd,  199  Pa. 
St.  411  (1901). 

^  Even  though  the  legislature,  after 
a  turnpike  corporation  is  organized, 
authorizes  it  to  issue  stock  in  pay- 
ment for  another  turnpike,  yet  a  dis- 
senting stockholder  may  prevent  the 
purchase  by  showing  that  it  decreases 
the  value  of  his  stock.  Shaw  v.  Camp- 
bell, etc.  Co.,  15  S.  W.  Rep.  245  (Ky. 
1891).  The  consolidation  of  two  turn- 
pike corporations,  even  under  a  stat- 
ute authorizing  it,  may  be  enjoined  by 
a  stockholder.  Botts  v.  Simpsonville, 
etc.  Turnp.  Co.,  88  Ky.  54  (1888). 
Compare  §  896,  supra,  and  ch.  XXVIII, 
supra.  A  stockholder  in  a  plank-road 
company  may  enjoin  his  company 
from  running  a  stage  line  and  carry- 
ing the  mails.  Wiswall  v.  Green\'ille, 
etc.  R.  R.,  3  Jones,  Eq.  (N.  C.)  183 
(1857).  See  Crawford  v.  Longstreet, 
43  N.  J.  L.  325  (1881),  holding  that 
a  turnpike  company  maj'  lease  prem- 
ises for  storing  implements  used  in 
repairing  its  road  and  for  sheltering 
its  employees.  A  property  owner  ad- 
joining a  turnpike  cannot  enjoin  an 
assessment  by  the  city  for  paving  the 
road.  Bagg  v.  Detroit,  5  Mich.  336 
(1858).  Ordinarily  a  plank-road  com- 
pany cannot  guarantee  the  debts  of 
another  plank-road  company.  In  Mad- 
ison, etc.  Co.  V.  Watertown,  etc.  Co.,  7 
Wis.  59  (1858),  where  a  plank-road 
company  built  and  owTied  a  road  over 
a  part  of  another  company's  route 
which  the  latter  had  not  constructed, 
the  former  was  defeated  in  a  suit  for 
repayment  from  the  latter  corpora- 
tion. 
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A  turnpike  company  cannot  collect  tolls  by  suit  at  law,  unless  the 
statutes  expressly  give  that  remedy.^  It  is  illegal  for  a  person  to  ob- 
struct a  turnpike,  or  to  use  it  and  refuse  to  pay  toll.^  The  question 
of  whether  a  turnpike  company  may  collect  tolls  from  bicyclists  de- 
pends on  the  wording  of  the  charter  of  the  company.^  A  turnpike 
charter  cannot  be  amended  by  prohibiting  the  company  from  charging 
tolls  on  bicycles.^  The  legislature  cannot  compel  a  turnpike  company 
to  build  a  bridge  beyond  the  turnpike  as  a  condition  of  continuing  to 
exercise  its  franchise.^ 

The  right  of  a  turnpike  company  to  maintain,  retain,  and  operate 
its  road  and  collect  toll  is  property  which  cannot  be  taken  from  it, 
except  under  the  power  of  eminent  domain.^  A  turnpike  company 
cannot  be  deprived  of  its  roads  or  its  franchises  by  an  extension  of 
the  limits  of  a  municipal  corporation.  It  may  continue  to  collect 
toll,  even  on  the  part  of  the  road  taken  into  the  city."     \Miere  a  city  is 

1  Turnpike  Co.  v.  Brown,  2  Pen.  &  England  even  since  Magna  Charta, 
W.  (Pa.)  462  (1831);  Chestnut  Hill  and  in  this  country  always.  It  is 
Tump.  Co.  V.  Martin,  12  Pa.  St.  361  immaterial  in  what  way  the  property 
(1849).  was    lavi^ully    acquired,    whether    by 

2  An  indictment  will  lie  against  a  labor  in  the  ordinary  avocations  of 
person  obstructing  a  turnpike.  Com-  life,  by  gift  or  by  descent,  or  by  mak- 
monwealth  v.  Wilkinson,  33  Mass.  175  ing  a  profitable  use  of  a  franchise 
(1834).  A  bicycle  must  pay  toll  as  a  granted  by  the  state;  it  is  enough 
two-wheeled  vehicle  on  a  turnpike,  that  it  has  become  private  property, 
Geiger  v.  Perkiomen,  etc.  R.  R.,  167  and  it  is  thus  protected  by  the  'law 
Pa.  St.  582  (1895).  But  see  String  of  the  land.'"  A  statute  ordering  the 
V.  Camden,  etc.  Co.,  57  N.  J.  Eq.  227  removal  of  toll-gates  altogether  is  un- 
(1898).  constitutional  where  the  right  to  take 

3  String  V.  Camden,  etc.  Co.,  57  N.  J.  tolls  was  granted.  Attorney-General 
Eq.  227  (1898).  See  the  preceding  v.  Germantown,  etc.  Road,  55  Pa.  St. 
note.  466    (1866).     The    legislature    cannot 

*  Rochester,  etc.  Co.  v.  Phineas  C.  compel  a  turnpike  company  to  re- 
Joel,  41  N.  Y.  App.  Div.  43   (1899).  move  its  road  to   the  outskirts  of  a 

^'stateiJ.  Lebanon,  etc.  Co.,  61  S.W.  town  which  has  grown  up  since  the 

Rep.  1096  (Tenn.  1900).  road  was  constructed.     Turnpike  Co. 

6  Detroit    v.    Detroit,    etc.    Co.,    43  v.  Davidson  County,  3  Tenn.  Ch.  396 

Mich.  140  (1880).      The  question  was  (1877).     An   amendment   gi\dng   mail 

whether  the  legislature  had  power  to  coaches  the  right  to  take  toll  is  not 

compel  the  defendant  to  move  its  toll-  revocable.     Derby  Turnp.  Co.r.  Parks, 

gates  from  udthin  the  city  limits  after  10  Conn.  522  (1835).     The  legislature 

they  had  been  la\\^ully  placed  there  may  amend  a  turnpike  charter  so  that 

under   the   provisions   of   its   charter,  it    can    charge    only    a    proportionate 

Judge    Cooley   says:     "It   cannot   be  part  for   the  distance  between  gates 

necessary  at   this   day  to  enter  upon  where  the  whole  distance  is  not  trav- 

a  discussion  in  denial  of  the  right  of  eled.     Mays%ille  Turnp.  Co.  v.  How, 

the  government   to   take  from  either  14  B.  Mon.  (Ky.)  426  (1854). 
individuals  or  corporations  any  prop-         '  Fort  Wayne,  etc.  C'o.  v.  Maumee 

erty  which  thev  may  rightfully  have  Ave.   etc.   Co.,    132   Ind.  880   (189-); 

acquired.     In  the  most  arbitrary  times  Savannah  v.  Vernon  SheU  Road  Co., 

such  an  act  was  recognized  as  pure  88  Ga.  342  (1892). 
tyranny,  and  it  has  been  forbidden  in 
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extended  and  it  takes  possession  of  a  turnpike  it  will  have  to  pay  dam- 
ages therefor,  and  the  damages  will  include  the  right  of  using  and  enjoy- 
ing.^ The  legislature  may  reduce  the  rates  of  a  turnpike  company.^ 
A  turnpike  company  may  of  course  be  taxed  .^ 

Under  the  power  of  eminent  domain  the  property  of  a  turnpike 
company  may  be  taken  for  another  public  or  quasi-public  use.^ 

A  public  road  may  be  opened  alongside  of  a  toll  plank-road.^  A 
turnpike  company  may  substitute  gravel  for  plank.^  Upon  the  ter- 
mination of  the  period  for  which  a  turnpike  company  is  authorized 
to  collect  tolls  the  highway  becomes  free,  and  the  stockholders  no 
longer  have  any  interest  therein."     So  also  upon  the  expiration  of  the 


1  City  of  Belleville  v.  St.  Clair,  etc. 
Co.,  234  111.  428  (1908). 

2  Winchester,  etc.  Co.  v.  Croxton,  98 
Ky.  739  (1896),  a  case  where  the 
legislature  reserved  the  right  to  re- 
duce the  charges  whenever  the  profits 
exceeded  twelve  per  cent,  on  the  cap- 
ital expended.  In  Co\ington,  etc.  Co. 
V.  Sandford,  20  S.  W.  Rep.  1031  (Ky. 
1893),  it  was  held  that  the  courts 
would  not  consider  the  question  of 
whether  a  reduction  of  turnpike  tolls 
by  the  legislature  was  reasonable  or 
not.     Cf.  §  902,  supra. 

'  As  to  the  taxation  of  a  turnpike 
company,  which  does  not  own  the  fee 
of  its  turnpike,  see  People  v.  Selkirk, 
180  N.  Y.  401  (1905).  A  turnpike  is  a 
highway  within  the  meaning  of  a  tax 
statute.  Atlantic,  etc.  Ry.  v.  State 
Board  of  Assessors,  80  N.  J.  L.  83 
(1910). 

^  Armington  v.  Barnet,  1.5  Vt.  745 
(1843),  where  the  franchises  of  a 
turnpike  were  taken  for  a  public  high- 
way ;  White  River  Turnp.  Co.  v.  Ver- 
mont Cent.  R.  R.,  21  Vt.  590  (1849), 
holding  that  a  railroad  may  take  a 
turnpike,  unless  the  latter's  charter 
gave  it  an  exclusive  right.  Boston, 
etc.  R.  R.  V.  Salem,  etc.  R.  R.,  68 
Mass.  1  (1854);  Central  Bridge  Co. 
V.  Lowell,  70  Mass.  474  (1855) ;  Bos- 
ton Water-power  Co.  v.  Boston,  etc. 
R.  R.,  40  Mass.  360  (1839)  ;  Enfield 
Toll  B.  Co.  V.  Hartford,  etc.  R.  R.,  17 
Conn.  454  (1846).  Under  the  power  of 
eminent  domain  one  turnpike  may  be 
laid  out  partly  over  the  route  of  an- 
other. Backus  V.  Lebanon,  11  N.  H. 
19  (1840).     A  town  may  condemn  for 


a  highway  a  turnpike  and  such  part 
of  an  interstate  bridge  as  is  in  the 
state.  Crosby  v.  Hanover,  36  N.  H. 
404  (18.58). 

5  Auburn,  etc.  Co.  v.  Douglass,  9 
N.  Y.  444,  453  (1854),  citing  oases 
herein,  and  saying  that  the  cases 
Croton  Turnp.  Co.  v.  Ryder,  1  Johns. 
Ch.  611  (1815),  and  Newburgh,  etc. 
Turnp.  Co.  i>.  Miller,  5  Johns.  Ch.  101 
(1821),  are  overruled,  and  that  the  case 
Enfield  Toll  B.  Co.  ;;.  Connecticut 
River  Co.,  7  Conn.  28,  48  (1828),  al- 
though correct  in  refusing  an  injunc- 
tion against  a  competing  concern,  yet 
is  incorrect  in  its  dicta  approving  of 
the  preceding  cases.  A  mere  legisla- 
tive grant  to  a  company  to  mine  cer- 
tain stone,  paying  the  state  a  royalty, 
does  not  prevent  the  legislature  grant- 
ing similar  rights  to  another  com- 
pany, there  being  no  exclusive  express 
grant.  Bradley  v.  South,  etc.  Co.,  1 
Hughes,  72  (1877) ;  s.  c,  3  Fed.  Cas. 
1165.  So  also  of  a  toll-bridge.  Shorter 
V.  Smith,  9  Ga.  517  (1851). 

*  Erin  Township  v.  Detroit,  etc.  Co., 
115  Mich.  465  (1898). 

'  McMuUin  v.  Leitch,  83  Cal.  239 
(1890).  Where  the  statute  authorizes 
an  existing  turnpike  company  to  take 
possession  of  and  exact  a  toll  on  a 
bridge  which  connects  with  the  toll- 
road,  the  right  to  exact  this  extra 
toll  expires  with  the  dissolution  of 
the  company.  Turnpike  Co.  v.  Illi- 
nois, 96  U.  S.  63  (1877).  A  toll-gate 
company  cannot,  upon  the  expiration 
of  its  charter,  transfer  its  road  to 
another  company,  because  the  road 
becomes   a   free   public   road   on    the 
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charter  of  a  toll-road  company,  the  road  becomes  a  public  highway  free 
of  charge,  and  the  interest  of  the  company  therein  ceases.^  Under  a 
statute  a  turnpike  company  may  surrender  the  turnpike  to  a  state  and 
corporate  creditors  cannot  complain  if  there  is  no  fraud  and  the  road  is 
of  no  value.^  Where  a  gas  company  pays  a  plank-road  company  an 
annual  sum  for  a  right  of  way,  payment  must  be  continued,  even  though 
the  plank-road  is  made  a  public  road.^  A  turnpike  is  not  a  private 
road  and  cannot  be  closed  by  the  stockholders  against  public  use,  and 
the  forfeiture  of  the  charter  does  not  destroy  the  character  of  the  road 
as  a  public  highway.'*  The  charter  of  a  turnpike  company  may  be 
forfeited  by  the  state  for  misuser  or  non-user.^    The  legislature  may 


termination     of     its     charter,     even 
though  it  has  acquired  the  fee  of  a 
part  of  the  road,  inasmuch  as  it  had 
no  power   to   acquire   the  fee.     State 
;;.  Scott  County,  etc.  Co.,  207  Mo.  54 
(1907).     Such  is  the  rule,  even  though 
the  charter  granted  power  to  acquire 
the  fee.     State  v.  Cape,  etc.  Co.,  207 
Mo.  85  (1907).     Upon  the  forfeiture  of 
a  turnpike  company's  charter,  and  its 
abandonment    of   its    road,    the   road 
becomes   a  pubUc   highway.     Pontiac 
Township    v.    Cobb,    104    Mich.    395 
(1895).     A    toll-road    grant    can    be 
given    only    by    the    legislature    and 
ceases    upon    the    expiration    of    the 
grant.     The  road  reverts  to  the  state 
upon   such   termination,   even   though 
another  corporation  has  purchased  the 
rights   of    the   original   grantee.     Vir- 
ginia, etc.  Co.  V.  People,  22  Colo.  429 
(1896).     On    the    expiration    of    the 
charter    of   a   tiirnpike   company    the 
tiu-npike  becomes   a  pubUc   highway. 
State  V.  Hannibal,  etc.  Co.,  1.38  Mo. 
332  (1897).     On  the  expiration  of  the 
charter    of    a    toll-road    company    the 
road  becomes  a  public  highway.  State 
V.  Louisiana,  etc.  Co.,  116  Mo.  App. 
175  (1906).     The  legislatiire  may  pro- 
vide that  upon  the  discontinuance  of 
the    turnpike    the    adjoining    owners 
shall  not  have  new  damages,  by  rea- 
son of  the  public  road,   to  the  same 
amount    as    though    the    public    road 
were  being  laid  out  for  the  first  time. 
Murray  v.  Berkshu-e  County,  53  Mass. 
455  (1847).     The  legislature  may  pro- 
vide that  a  plank-road  become  a  pub- 
he    road    upon   its    abandonment   for 
sixty  days  by  the  company.     State  t'. 
Duff,   80   Wis.    13    (1891).     A   plank- 


road  corporation  selling  its  franchises 
and  property  under  an  express  act  of 
the  legislature  becomes  thereby  dis- 
solved. Snell  V.  Chicago,  133  111.  413 
(1890).  If  the  charter  of  a  turnpike 
company  is  forfeited  the  road  becomes 
a  public  highway.  Pittsburgh,  etc. 
R.  R.  V.  Commonwealth,  29  Alb.  L.  J. 
237  (1884). 

1  Scott  County,  etc.  Co.  v.  Hines, 
215  U.  S.  336  (1909). 

-  Roush  &  Co.  V.  Vanceburg,  etc. 
Co.,  152  S.  W.  Rep.  768  (Ky.    1913). 

5  Suburban,  etc.  Rv.  i'.  Monongahela, 
etc.  Co.,  230  Pa.  St.  109  (1911). 

*  Northern  Central  Ry.  v.  Common- 
wealth, 90  Pa.  St.  300  (1879) ;  Pitts- 
burgh, etc.  R.  R.  V.  Commonwealth, 
104  Pa.  St.  583  (1883).  Upon  a  turn- 
pike company  ceasing  to  operate,  an 
abutting  property  owner  may  reclaim 
his  land.  Cvnthiana,  etc.  Co.  v. 
Hutchinson,  60  S.  W.  Rep.  378  (Ky. 
1901). 

5  A  failure  to  complete  a  toll-road 
as  called  for  by  the  charter  is  good 
cause  for  forfeiture.  Snell  v.  Chicago, 
133  111.  413  (1890).  So  also  where  a 
turnpike  company  allows  its  road  to 
be  out  of  repair.  Washington,  etc. 
Turnp.  Co.  v.  State,  19  Md.  239  (1862). 
A  statute  giving  to  a  court  the  power 
to  forfeit  the  franchises  of  turnpike 
roads  for  being  out  of  repair  for  the 
preceding  six  months,  without  ha%ing 
a  jury  pass  upon  the  question  and 
without  appeal,  is  unconstitutional. 
Salt  Creek,  etc.  Co.  v.  Parks,  50  Ohio 
St.  568  (1893).  In  quo  warranto  pro- 
ceedings against  a  turnpike  company, 
the  latter  has  the  burden  of  proof  to 
show  by  what  authority  it  is  exercis- 
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authorize  county  commissioners  to  institute  proceedings  to  forfeit 
the  charters  of  plank-road  companies  which  do  not  keep  their  plank- 
roads  in  repair.^  It  is  constitutional  for  a  state  to  pass  a  statute  that 
the  courts  may  forbid  any  turnpike  company  from  collecting  tolls  while 
its  turnpike  is  not  in  the  condition  required  by  its  charter,^  A  high- 
way commissioner  cannot  be  authorized  by  statute  to  stop  a  toll-road 
company  from  collecting  tolls  until  it  repairs  its  road,  because  that  is 
a  judicial  function.^  A  provision  in  a  turnpike  charter  requiring  the 
middle  part  of  the  turnpike  to  be  kept  in  a  certain  condition  is  for  the 
benefit  of  travelers  and  not  adjoining  property  owners.'*  Where  a 
gravel-road  company  has  not  complied  with  the  conditions  of  its  grant, 
the  county  may  bring  suit  for  a  rescission  of  the  contract.^ 

§  930.  Telephone  companies.  —  A  telephone  company  is  public 
in  the  nature  of  its  business  and  service  and  is  not  allowed  to  refuse  to 
furnish  service,  nor  to  discriminate  as  to  charges  or  conditions,  where 
the  service  is  substantially  the  same.®    The  same  question  arose  many 


ing  its  privileges.  People  v.  Volcano, 
etc.  Co.,  100  Cal.  87  (1893).  For  fail- 
ure to  keep  a  part  of  its  road  in  re- 
pair, or  to  rebuild  a  burned  bridge,  or 
for  abandoning  a  part  of  its  road,  a 
plank-road  company's  charter  may  be 
forfeited.  People  v.  Plainfield,  etc. 
Co.,  105  Mich.  9  (1895).  In  an  action 
to  enjoin  the  collection  of  tolls,  the 
court  will  not  adjudge  the  charter  of 
a  turnpike  company  to  be  forfeited, 
even  though  it  has  been  indicted  and 
convicted  of  not  keeping  its  road  in 
repair.  Kennedy  i-.  Crum,  26  S.  W. 
Rep.  190  (Ky.  1894).  It  is  no  de- 
fense to  a  suit  for  forfeiture  against 
a  turnpike  company  that  the  state  has 
authorized  a  competing  line.  Turn- 
pike Co.  V.  State,  3  Wall.  210  (1865). 
If  a  turnpike  company  is  incorporated 
to  purchase  turnpikes,  a  purpose  not 
authorized  by  the  statute,  a  suit  for 
forfeiture  lies.  State  v.  Beck,  81  Ind. 
501  (1892).  In  general,  see  People  v. 
De  Grauw,  133  N.  Y.  254  (1892).  The 
charter  of  a  plank-road  company  for 
failure  to  keep  the  road  in  repair  was 
forfeited  in  the  case  People  v.  De- 
troit, etc.  Co.,  131  Mich.  30  (1902). 
In  a  suit  in  equity  by  a  toll-road  com- 
pany to  enjoin  the  municipality  from 
interfering  with  the  erection  of  its  gates 
and  fence,  its  franchise  cannot  be 
declared  forfeited.  Bridge  Street,  etc. 
Co.  V.  Hogadone,  150  Mich.  638  (1908). 


'  Davis  V.  Vernon,  etc.  Co.,  103  Ga. 
491  (1898). 

2  Back  River,  etc.  Co.  i'.  Romberg, 
96  Md.  430  (1903). 

2  Bridge  Street,  etc.  Co.  t>.  Hoga- 
done, 150  Mich.  638  (1908). 

*  Kaufman  v.  Bergen  Turnpike  Co., 
71  N.  J.  L.  33  (1904). 

^  Daviess  County  v.  Gravel-Road 
Co.,  Ill  Ky.  375  (1901). 

*  The  first  decision  was  Louisville 
Transfer  Co.  v.  American  District 
Tel.  Co.,  1  Ky.  L.  J.  144 ;  s.  c,  24  Alb. 
L.  J.  283  (1881),  where  the  telephone 
company  was  enjoined  from  removing 
telephones,  even  though  it  was  com- 
peting with  the  complainant  as  to  mes- 
senger business.  State  v.  Nebraska 
Tel.  Co.,  17  Neb.  126  (1885),  where 
mandamus  was  granted  to  compel  a 
telephone  companj'  to  render  service, 
although  the  company  had  taken  out 
a  telephone  on  account  of  a  contro- 
versy as  to  charges.  Hockett  v. 
State,  105  Ind.  250  (1885),  where  a 
statute  fi-xing  telephone  rates  was 
upheld.  Central  Union  Tel.  Co.  v. 
Bradbury,  106  Ind.  1  (1885),  to  the 
same  effect.  Central  Union  Tel.  Co. 
V.  State,  118  Ind.  194  (1888),  and  Cen- 
tral Union  Tel.  Co.  v.  State,  123  Ind. 
113  (1889),  holding  that  a  telephone 
company  might  be  compelled  by 
m,andamus  to  furnish  telephones,  even 
though  it  had  withdrawn  from  busi- 
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years  ago,  by  reason  of  the  subsidiary  Bell  Telephone  companies  hav- 
ing taken  licenses  on  telephone  patents  from  the  American  Bell  Tele- 

ness  except  to  furnish  public  pay  sta-  161  Mich.  385  (1910).  A  farmers' 
tions.  State  v.  Citizens'  Tel.  Co.,  telephone  association  is  not  a  part- 
61  S.  C.  83  (1901),  where  the  tele-  nership  nor  a  joint-stock  association, 
phone  company  had  withdrawn  the  but  is  a  voluntary  association,  in  which 
telephone  because  the  customer  pat-  a  membership  cannot  be  transferred 
ronized  another  telephone  company  except  by  consent,  and  a  court  of 
also.  State  v.  Kinloch  Tel.  Co.,  93  equity  cannot  compel  the  association 
Mo.  App.  349  (1902),  where  there  was  to  admit  as  a  member  a  purchaser 
a  controversy  over  back  bills.  Mahan  of  the  property  of  one  of  the  members, 
V.  Michigan  Tel.  Co.,  132  Mich.  242  unless  the  articles  or  constitution, 
(1903),  where  mandamus  was  granted  by-laws  or  rules  of  the  association 
to  compel  the  telephone  company  to  allow  it.  Branagan  v.  Buckman,  67 
furnish  a  telephone  at  an  ordinance  N.  Y.  Misc.  Rep.  242  (1910).  A 
price  which  the  company  had  accepted,  telephone  company  cannot  charge 
Gwynn  v.  Citizens'  Tel.  Co.,  69  S.  C.  "business  men"  one  rate  for  tele- 
434  (1904),  which  was  a  suit  for  dam-  phones  and  other  people  another  rate, 
ages  against  the  telephone  company  Mooreland  Tel.  Co.  v.  Mouch,  96 
for  refusal  to  furnish  ser^-ice,  and  the  N.  E.  Rep.  193  (Ind.  1911).  A  tele- 
suit  was  sustained.  Yancey  ;;.  Bates-  phone  company  cannot  be  held  liable 
ville  Tel.  Co.,  81  Ark.  486  (1907),  for  a  penalty  for  not  extending  its 
where  the  plaintiff  was  required  to  go  lines  to  some  suburbs,  even  though 
to  the  main  office  when  he  sent  long-  it  has  extended  them  to  other  suburbs, 
distance  telephone  messages,  while  Younts  v.  Southwestern  Tel.  &  Tel. 
others  were  not  so  required.  Fried-  Co.,  192  Fed.  Rep.  200  (1911).  At 
man  v.  Gold  and  Stock  Tel.  Co.,  32  common  law  a  telephone  company 
Hun,  4  (1884),  and  Smith  v.  Gold  and  may  give  one  patron  a  lower  rate 
Stock  Co.,  42  Hun,  454  (1886),  where  than  another  if  the  rate  to  the  latter 
a  telegraph  company  was  enjoined  is  reasonable.  People's  Tel.  Co.  v. 
from  removing  tickers.  The  most  Lewis,  138  N.  W.  Rep.  100  (Wis. 
recent  and  important  case  on  this  1912).  A  telephone  company  may 
subject,  however,  is  that  of  Western  refuse  to  install  a  telephone  unless 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  the  tenant  gives  a  written  assurance 
U.  S.  92  (1901),  where  damages  were  that  he  ^vill  not  use  it  for  illegal  pur- 
colleeted  from  the  telegraph  company  poses.  Matter  of  Cullen  v.  New  York 
for  discriminating  in  favor  of  the  Tel.  Co.,  106  N.  Y.  App.  Div.  250 
Associated  Press  as  against  the  Call  (1905).  Even  though  a  person,  who 
Publishing  Company.  A  telephone  has  rented  a  telephone,  uses  profane 
company  whose  underground  conduits  language  and  does  not  pay  his  bills, 
are  full  cannot  be  required  by  an  appli-  yet  if  he  pays  up  and  promises  to  dis- 
cant  for  a  telephone  to  put  down  a  continue  such  language,  the  telephone 
new  conduit  to  furnish  him  a  tele-  company  must  restore  the  telephone, 
phone  where  such  a  requirement  Huffman  v.  Marey,  etc.  Tel.  Co., 
would  be  unreasonable  and  the  appli-  143  Iowa,  .590  (1909).  Where  a  tele- 
cant  can  soon  be  accommodated  in  phone  s\v\U;h  operator  annoys  a  sub- 
another  way.  Cumberland  T.  &  T.  seriber  to  the  telephone,  the  latter  may 
Co.  V.  Kelly,  160  Fed.  Rep.  316  (1908).  maintain  an  injunction.  Plummer  v. 
Persons  constructing  a  private  tele-  Hattelsted,  117  N.  W.  Rep.  080  (Iowa, 
phone  need  not  obtain  a  franchise.  1908).  Mandamus  does  not  he  to 
Cumberland,  etc.  Tel.  Co.  v.  Cart-  compel  a  telephone  company  to  put 
Wright  Creek  Tel.  Co.,  128  Ky.  395  in  a  telephone  at  less  than  the  usual 
(1908).  It  is  illegal  for  a  telephone  rates.  The  question  of  the  reason- 
company  to  charge  new  subscribers  ableness  of  the  rates  cannot  be  raised 
more  than  it  is  charging  old  subscrib-  in  that  manner.  Nebraska  Tel.  Co. 
ers.     Bradford   v.   Citizens'    Tel.   Co.,  v.  State,  55  Neb.  627   (189S).     Man- 

3813 


§  930.]  GAS,    ELECTRIC-LIGHT,    ETC.    COMPANIES.  [cH.  LV. 

phone  Company  of  Massachusetts,  and  by  the  terms  of  those  licenses 
the  subsidiary  companies  were  prohibited  from  furnishing  telephone 
service  to  any  telegraph  company,  except  to  the  Western  Union  Tele- 
graph Company.  The  courts,  however,  held  almost  uniformly  that 
that  restriction  was  void,  and  that  any  other  telegraph  company  might 
compel  the  telephone  company  to  furnish  service  to  it  the  same  as 
telephone  service  was  furnished  to  the  Western  Union  Telegraph  Com- 
pany.^ A  telephone  company  cannot  legally  charge  a  higher  rental 
for  a  telephone  to  a  telegraph  company  than  to  any  other  patron  of 
the  telephone  company,  and  certainly  cannot  demand  a  percentage  of 
the  telegraph  company's  receipts  from  messages  delivered  or  received 
over  the  telephone,  even  though  the  telephone  company  is  a  competitor 
of  the  telegraph  company.  The  telegraph  company  may  enjoin  the 
removal  of  the  telephone  instruments  on  account  of  its  refusal  to  pay 
such  charges.^  A  contract  between  a  telephone  company  and  a  hotel 
by  which  the  former  is  given  the  exclusive  telephone  privileges  in  such 
hotel,  is  contrary  to  public  policy  and  is  void,  but  the  illegal  part  does 
not  invalidate  the  whole  contract  if  the  illegal  part  may  be  separated. 
The  hotel  may  disregard  the  exclusive  feature  and  allow  other  telephone 
companies  to  furnish  service  in  the  hotel. ^  Mandamus  does  not  lie,  at 
the  instance  of  one  telephone  company  to  compel  another  telephone 

damns  lies  to  compel  a  telephone  com-  45  Cent.   L.  J.  278.     See  also   §  939, 

pany  to  place  a  telephone  in  a  resi-  infra. 

dence.  State  v.  Citizens'  Tel.  Co.,  61  '  State  v.  Bell.  Tel.  Co.,  36  Ohio 
S.  C.  83  (1901).  The  rule  of  a  tele-  St.  296  (1880);  American  Union  Tel. 
phone  company  that  service  will  be  Co.  v.  Bell  Tel.  Co.,  10  Central  L.  J. 
stopped  unless  bills  are  paid  is  legal.  438;  s.  c,  11  id.  357,  and  22  Alb.  L.  J. 
Rushville,  etc.  Co.  v.  Irvin,  27  Ind.  363  (1880);  State  v.  Bell  Tel.  Co., 
App.  62  (1901).  Mandamus  lies  to  23  Fed.  Rep.  539,  541  (1885);  Bell 
compel  a  telephone  company  to  furnish  Tel.  Co.  v.  Commonwealth,  3  Central 
service  where  it  has  taken  out  the  Rep.  907  (Pa.  1886) ;  Chesapeake,  etc. 
instrument  on  the  ground  that  a  Tel.  Co.  v.  Baltimore  &  Ohio  Tel.  Co., 
former  bill  has  not  been  paid,  the  cus-  66  Md.  399,  414  (1887) ;  State  v. 
tomer  claiming  that  nothing  is  due  Delaware,  etc.  Tel.  Co.,  47  Fed.  Rep. 
and  there  is  reasonable  doubt  in  regard  633,  636,  638,  640  (1891) ;  Delaware, 
thereto.  State  v.  Kinloch  Tel.  Co.,  etc.  Tel.  Co.  v.  State,  50  Fed.  Rep. 
93  Mo.  App.  349  (1902).  Where  the  677  (1892) ;  contra,  American  Rapid 
city  grant  to  a  telephone  company  Tel.  Co.  v.  Connecticut  Tel.  Co.,  49 
provides  that  any  purchaser  of  the  Conn.  352  (1881).  In  many  of  the 
property  of  the  latter  shall  be  bound  states  there  are  statutes  on  this  sub- 
by  the  terms  of  the  grant,  and  another  ject,  as,  for  instance,  in  Tennessee, 
telephone  company  makes  such  pur-  where  the  statute  was  construed  in 
chase  and  thereafter  gives  the  sub-  Cumberland  Tel.  &  Tel.  Co.  v.  Kelly, 
scribers  to  the  former  access  to  its  own  160  Fed.  Rep.  316,  319  (1908). 
subscribers,  it  is  bound  to  continue  ^  Postal,  etc.  Co.  v.  Cumberland, 
to  do  so.  Mahan  v.  Michigan  Tel.  etc.  Co.,  177  Fed.  Rep.  726  (1910). 
Co.,  132  Mich.  242  (1903).  For  an  » Central,  etc.  Co.  v.  Averill,  199 
article  on  ?nandanius  to  compel  cor-  N.  Y.  128  (1910). 
porations  to  perform  their  duties,  see 
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company  to  transmit  the  former's  messages.^  A  contract  between  a  local 
telephone  company  and  a  long  distance  telephone  company  by  which 
they  agree  to  interchange  business  with  each  other  exclusively,  is  illegal 
as  an  undue  restraint  of  service  and  as  leading  to  a  monopoly,  and  is  not 
binding  on  a  purchaser  at  foreclosure  sale  of  a  local  company's  property.- 
A  contract  between  a  local  telephone  company  and  a  long  distance  com- 
pany that  the  former  will  not  give  any  of  its  business  to  any  other  long 
distance  company  for  ninety-nine  years,  is  invalid  as  tending  to  create 
a  monopoly.^  An  agreement  of  two  local  competing  telephone  com- 
panies by  which  one  takes  the  town  business  and  the  other  the  country 
business,  may  be  legal  .^  One  telephone  company  is  not  bound  to  allow 
its  facilities  to  be  used  by  customers  of  another  telephone  company, 
but  must  accept  the  business  the  same  as  it  would  from  an  individual.^ 
An  agreement  between  various  telephone  companies  to  exchange  facil- 
ities without  any  time  limit  being  specified,  may  be  discontinued  at 
any  time  by  any  one  of  them,  with  the  remedy  of  lawful  damages, 
unless  the  business  is  of  a  public  character  and  the  public  interest 
is  such  that  the  arrangement  should  not  be  discontinued,  in  which 
case  specific  performance  may  be  decreed.  Moreover,  if  a  physical 
connection  is  voluntarily  made  by  the  companies,  and  the  public 
have  acquired  an  interest  in  its  continuance,  this  obligates  the  company 
to  continue  it.^  Where  connecting  telephone  companies  disagree  as 
to  the  amount  to  be  paid  for  continuing  interchange  of  service,  the  rem- 
edy of  one  of  them  is  not  mandamus,  but  a  suit  to  recover  back  any 
excess  charges.^  A  long  distance  telephone  company  cannot  enjoin 
a  competing  long  distance  telephone  company  from  making  connecting 
contracts  with  local  telephone  companies,  which  already  have  made 
exclusive  connecting  contracts  with  the  first  named  long  distance  tele- 


1  People  V.  Central  N.  Y.  Tel.  etc. 
Co.,  41  N.  Y.  App.  Div.  17  (1899). 
A  telephone  company  cannot  compel 
another  telephone  company  to  give 
connections  the  same  as  the  latter 
gives  to  a  third  telephone  company, 
the  first-named  company  being  given 
the  same  connections  as  the  second 
company  gives  to  the  public  generally. 
Ivanhoe,  etc.  Co.  v.  Virginia,  etc.  Co., 
109  Va.  130  (1909).  Under  the  Mon- 
tana statutes  a  local  telephone  com- 
pany may  compel  a  long-distance 
telephone  company  to  accept  the 
former's  messages.  Billings,  etc.  Co. 
V.  Rocky  Mountain,  etc.  Co.,  155  Fed. 
Rep.  207  (1907).  A  suit  of  a  telephone 
company  to  compel  another  telephone 
company  to  transmit  the  messages  of 


the  former  failed  in  Rural,  etc.  Tel. 
Co.  V.  Kentucky,  etc.  Tel.  Co.,  128 
Ky.  209  (1908). 

2  Union  Trust,  etc.  Bank  v.  Kinloch. 
etc.  Tel.  Co.,  101  N.  E.  Rep.  535 
(111.    1913). 

3  United  States  Tel.  Co.  v.  Central 
Union  Tel.  Co.,  202  Fed.  Rep.  66 
(1913). 

*  MeKinlev  Tel.  Co.  v.  Cumberland 
Tel.  Co.,  140  N.  W.  Rep.  38  (Wis. 
1913). 

5  State  V.  Cadwallader,  172  Ind. 
619  (1909). 

6  State  V.  Cadwallader,  172  Ind. 
619  (1909). 

7  State  V.  Cadwallader,  172  Ind. 
619  (1909). 
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phone  company  unless  in  such  injunction  suit  such  local  companies 
are  made  parties,  inasmuch  as  the  validity  of  the  contracts  is  involved. 
Moreover  such  an  exclusive  contract  is  invalid,  and  while  a  local  com- 
pany is  not  bound  to  allow  any  long  distance  company  to  connect  with 
its  system,  yet  if  it  allows  such  connection  to  one  it  must  allow  it  to 
other  long  distance  companies.^  A  long  distance  telephone  company 
and  a  local  telephone  company  may  make  a  contract  by  which  they 
exchange  business  exclusively  between  themselves."  A  telephone  com- 
pany may  enjoin  another  telephone  company  from  violating  a  contract 
by  which  they  agree  to  exchange  business  with  each  other  exclusively, 
it  appearing  that  they  occupy  different  but  contiguous  territory,  and 
that  such  contract  promoted  competition  with  the  Bell  telephone  sys- 
tem.^ Where  the  franchise  of  a  telephone  company  requires  it  to  con- 
nect with  connecting  lines,  it  cannot  refuse  to  connect  with  a  private 
line  on  the  ground  that  the  former  was  willing  to  construct  that  line.* 
Even  though  a  railroad  company  has  allowed  one  telephone  company 
to  place  its  instruments  in  the  railroad  depots  for  the  transaction  of 
business,  yet  a  competing  telephone  company  is  not  entitled  to  a  man- 
damus compelling  the  railroad  to  allow  it  also  to  install  its  instruments 
in  such  depots.^  A  telephone  company  may  give  a  reduced  rate  to  a 
city  in  consideration  of  its  grant  and  may  also  give  a  reduced  rate  to 
charitable  institutions  and  clergymen.^ 

The  right  to  erect  poles  in  the  highway  is  very  similar  to  the  right  of 
telegraph  companies,"  as  is  also  the  question  of  the  relations  of  the  com- 
pany towards  the  city  in  which  it  constructs  its  lines. ^  A  city  has  power 
to  grant  the  right  to  a  telephone  company  to  erect  poles  and  wires  in 
the  street  and  transact  business.^    A  taxpayer's  suit  to  prevent  the 

'  United  States  Tel.  Co.  v.  Central  offices    without    charge,    is    legal    and 

Union   Tel.    Co.,    171    Fed.    Rep.    130  binding    on     both    parties.     City    of 

(1909).  Superior    v.    Douglas,    etc.    Tel.    Co., 

2  Pacific  Tel.  &  Tel.  Co. «;.  Anderson,  141  Wis.  363  (1909).  A  provision  in 
196  Fed.  Rep.  699  (1912).  an  ordinance  to  a  telephone  company 

3  Home  Tel.  Co.  v.  Sareo.xie,  etc.  that  a  city  should  have  free  telephone 
Co.,  236  Mo.  114  (1911).  service  is  void  as  receiving  a  less  com- 

*  Cumberland,  etc.  Tel.  Co.  v.  Cart-  pensation  for  services  from  one  person 
Wright,  etc.  Tel.  Co.,  128  Ky.  395  than  from  another,  even  though  the 
(1908).  telephone  company  expressly  accepted 

*  Idaho,  etc.  Co.  v.  Oregon,  etc.  the  ordinance.  City  of  Kenosha  v. 
R.  R.,  8  Idaho,  175  (1901).  Kenosha  Home  Tel.  Co.,  149  Wis.  338 

«N.    Y.    Tel.   Co.   V.   Siegel-Cooper  (1912). 
Co.,  202  N.  Y.  502  (1911),  reviewing         '  See  §933,  infra. 
the   decisions   on    the   subject    of   dis-  *  See  §  935,  infra. 

crimination  generally.     The  interstate         «  City  of  Plattsmouth  v.  Nebraska 

commerce    act    now    bears    on    that  Tel.    Co.,    80    Neb.    460    (1908).     A 

subject.      A    separate   contract   of    a  city  having  charter  power  to  regulate 

telephone  company  and  a  city  that  the  streets    may    authorize    a    telephone 

former  will  furnish  telephones  in  city  company    to    use    the    street    for    its 
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municipality  from  granting  a  franchise  to  a  telephone  company  on  the 
ground  that  a  better  contract  may  be  made  with  a  competing  company 
is  not  easily  sustained.^ 

A  telephone  line  in  Maine  is  personal  property  and  may  be  sold  under 
levy  of  execution,  inasmuch  as  the  municipal  authorities  may  compel  a 
change  in  the  location  at  any  time.^  A  statute  relative  to  telegraphs  is 
usually  held  to  be  applicable  to  telephones.^  But  where  a  telegraph 
and  telephone  company  is  really  a  telephone  company,  its  telegraph 
business  being  insignificant,  it  will  be  treated  as  a  telephone  company.* 
Thus  a  telegraph  and  telephone  company  whose  real  business  is  to  fur- 
nish telephone  service  is  considered  a  telephone  company,  and  is  not 
entitled  to  the  benefits  of  the  post  road  act  of  Congress.  The  w^ords 
"  telegraph  corporations  "   may  not  include  telephone  corporations.^ 


telephone  system.  City  of  Owens- 
boro  V.  Cumberland  Tel.  &  Tel.  Co., 
174  Fed.  Rep.  739  (1909).  See  City 
of  Owensboro  v.  Cumberland  Tel.  & 
Tel.  Co.,  230  U.  S.  58  (1913). 

1  Barhite  v.  Home,  etc.  Co.,  50  N.  Y. 
App.  Div.  25  (1900).  A  grant  by  the 
city  to  a  telephone  company  cannot 
be  set  aside  by  a  taxpayer  on  the 
ground  of  fraud  or  irregularities. 
Such  a  suit  must  be  by  the  state. 
Clark  V.  Interstate,  etc.  Co.,  72  Neb. 
883  (1904).     See  also  §  913,  supra. 

2  Readfield,  etc.  Co.  v.  Cyr,  95  Me. 
287  (1901). 

3  Eels  V.  American  Tel.  etc.  Co.,  143 
N.  Y.  133  (1894).  A  telephone  com- 
pany may  be  organized  under  the  tele- 
graph-company statute,  and  may  con- 
demn a  right  of  way  thereunder.  State 
V.  Central  N.  J.  Tel.  Co.,  53  N.  J.  L. 
341  (1891);  Wisconsin  Tel.  Co.  v. 
Oshkosh,  62  Wis.  32  (1884) ;  Cumber- 
land Tel.  etc.  Co.  v.  United  Elec.  Co., 
42  Fed.  Rep.  273  (1890);  Attorney- 
General  V.  Edison  Tel.  Co.,  L.  R.  6 
Q.  B.  D.  244  (1880);  Hudson  River 
Tel.  Co.  V.  Watervliet,  etc.  Ry.,  135 
N.  Y.  393  (1892).  The  word  "tele- 
graph" includes  telephone.  Sunset 
Tel.  &  Tel.  Co.  v.  City  of  Eureka,  172 
Fed.  Rep.  755  (1902);  Sunset  Tel. 
&  Tel.  Co.  v.  City  of  Pomona,  172 
Fed.  Rep.  829  (1909),  rev'g  164  Fed. 
Rep.  561  but  rev'd  itself  in  224 
U.  S.  330.  A  telephone  company  is 
a  telegraph  company  within  the  mean- 
ing of  the  condemnation  statute. 
Northwestern,    etc.    Co.    v.    Chicago, 


etc.  Ry.,  76  Minn.  334  (1899).  Where 
the  statutes  authorize  a  telegraph 
company  to  occupy  the  streets  in  the 
city  such  statute  applies  also  to  tele- 
phone companies.  City  of  Wichita 
V.  Missouri,  etc.  Co.,  70  Kan.  441 
(1904).  A  corporation  organized  to 
erect  and  operate  a  telegraph  line 
has  no  power  to  erect  a  telephone 
line,  even  if  it  intended  incidentally 
to  do  a  telegraph  business.  Home 
Tel.  Co.  V.  Mayor,  etc.,  118  Tenn.  1 
(1907).  A  statute  authorizing  con- 
demnation for  right  of  way  on  high- 
ways by  telegraph  companies  applies 
also  to  telephone  companies.  San 
Antonio,  etc.  Ry.  v.  Southwestern, 
etc.  Co.,  93  Tex.  313  (1900).  A  stat- 
ute authorizing  condemnation  by  tele- 
graph companies  is  applicable  to  tele- 
phone companies ;  and  where  the  con- 
demnation is  for  a  right  of  way  on  a 
railroad  right  of  way,  the  measure  of 
damage  is  the  extent  to  which  the  use 
of  the  land  by  the  railroad  has  been 
impaired.  San  Antonio,  etc.  Ry.  v. 
Southwestern  Tel.  etc.  Co.,  56  S.  W. 
Rep.  201  (Tex.  1900).  See  also  §  934, 
infra.  Even  though  a  telephone  com- 
pany has  no  power  to  condemn  a  right 
of  way,  it  may  organize  a  telegraph 
company  and  cause  the  latter  to 
condemn,  as  allowed  by  statute.  Ala- 
bama, etc.  Rv.  Co.  t'.  Cumberland  Tel. 
&  Tel.  Co.,  88  Miss.  438  (1906). 

'  Sunset  Tel.  &  Tel.  Co.  v.  City  of 
Pasadena,  161  Cal.  265  (1911). 

5  City  of  Pomona  v.  Sunset  Tel.  & 
Tel.  Co.,  224  U.  S.  330  (1912) ;  Rich- 
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The  Oklahoma  corporation  commission  has  power  to  order  a  railroad 
to  put  a  telephone  into  one  of  its  depots.^ 

Where  the  state  statutes  give  to  telephone  companies  the  right 
to  erect  their  lines  on  the  highways,  it  is  unnecessary  for  a  telephone 
company  to  have  a  grant  from  a  city  in  order  to  so  construct  its  lines, 
there  being  nothing  in  the  statute  requiring  such  grant.  A  city  may 
regulate  the  construction,  but  cannot  prevent  it.^  A  telegraph  or  tele- 
phone company  having  a  statutory  right  to  construct  its  lines  on  high- 
ways, should  first  request  a  municipality  to  prescribe  reasonable  reg- 
ulations and  then  if  the  municipality  fails  to  do  so  the  company  has  a 
right  to  construct  without  any  regulations.^  Where  a  city  refuses  to 
designate  the  location  of  poles  for  a  telephone  company,  as  prescribed 
by  statute,  and  requires  the  wires  to  be  laid  in  underground  conduits, 
mandamus  lies  to  compel  it  to  designate  the  location  of  the  poles,  and 
a  general  statute  applicable  to  telephone  companies  to  that  effect  applies 
to  foreign  as  well  as  domestic  telephone  companies."*    A  telephone  fran- 


mond  V.  Southern  Bell  Tel.  &  Tel. 
Co.,  174  U.  S.  761  (1899) ;  Sunset  Tel. 
&  Tel.  Co.  V.  City  of  Pasadena,  161 
Cal.  265  (1911). 

1  Atchison,  etc.  Ry.  t^.  State,  23 
Okla.  210   (1909). 

-  Michigan,  etc.  Co.  v.  City  of  Ben- 
ton Harbor,  121  Mich.  512  (1899). 
Under  a  statute  which  gives  to  tele- 
phone companies  the  right  to  erect 
their  lines  on  the  highway's  no  con- 
sent from  the  municipalities  is  required. 
Abbott  V.  City  of  Duluth,  104  Fed. 
Rep.  833  (1900);  aff'd,  117  Fed.  Rep. 
137.  Power  to  "license,  tax,  and 
regulate"  telephone  companies  gives 
power  to  the  city  to  authorize  them  to 
erect  poles.  Hershfield  v.  Rocky, 
etc.  Co.,  12  Mont.  102  (1892).  A 
telephone  company  having  the  right 
by  statute  to  build  its  lines  in  the 
streets  may  enjoin  a  city  from  pre- 
venting the  construction,  the  city 
having  refused  to  consider  the  appli- 
cation of  the  company  for  location 
of  the  poles,  etc.  City  of  Brownwood 
V.  Brown  Tel.  &  Tel.  Co.,  152  S.  W. 
Rep.     709     (Tex.     1913).     Where     a 


foreign  telephone  company  by  inad- 
vertence does  not  file  an  abstract 
of  its  charter  in  each  of  the  counties 
in  which  it  does  business,  as  required 
by  statute,  it  will  not  be  ousted  from 
doing  business  at  the  instance  of  the 
state,  inasmuch  as  the  statutes  do  not 
make  such  omission  a  cause  of  for- 
feiture. State  V.  Cumberland,  etc. 
Co.,  114  Tenn.  194  (1905).  A  tele- 
graph or  telephone  company  incor- 
porated in  New  York  state  after  1881 
is  bound  by  the  statute  of  1881  requir- 
ing such  companies  to  obtain  the  con- 
sent of  the  local  authorities  to  the 
use  of  the  streets  in  addition  to  taking 
out  a  charter  from  the  state.  Matter 
of  New  York,  etc.  Co.,  133  N.  Y.  App. 
Div.  635  (1909) ;  aff'd,  200  N.  Y.  527. 
A  monopoly  of  telegraph  business 
under  the  English  government  excludes 
private  telephone  lines  for  two  or  more 
separate  independent  persons  or  busi- 
nesses ;  also  electric  fire  alarms  and 
similar  signals.  Postmaster-General  t;. 
National  Tel.  Co.,  [1909]  A.  C.  269. 
A  town  in  giving  a  grant  to  a  telephone 
company  may  exclude  it  from  the  main 


3  New  Hope  Tel.  Co.  v.  City  of 
Concordia,  81  Kan.  514  (1910). 

*  State  V.  Mayor,  etc.,  30  Mont.  338 
(1904),  holding  also  that  mandamus 
will  not  lie  to  compel  a  city  to  desig- 
nate streets  on  which  a  telephone  line 


may  be  erected  where  the  statute 
gives  that  right,  inasmuch  as  the  only 
duty  of  the  city  is  to  designate  in 
what  part  of  the  street  the  poles  shall 
be  placed. 
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chise  from  a  municipality  in  Kentucky  can  be  granted  only  for  twenty 
years  and  only  after  advertising  for  bids,  in  accordance  with  the  con- 
stitution.^ If  by  statute  the  highway  commissioners  on  application  are 
to  designate  the  location  of  telephone  poles,  but  they  fail  to  do  so,  the 
telephone  company,  in  placing  its  poles  without  such  location  does  so  at 
its  peril  and  must  not  interfere  with  the  use  of  the  highway  to  the  pul)lic 
or  else  it  will  suffer  the  statutory  penalty  for  obstructing  the  highway.- 
Reasonable  conditions  may  be  imposed  by  a  city  in  its  permit  to  a 
telephone  company.  But  where  a  statute  authorizes  telephone  com- 
panies to  construct  their  lines  in  streets  and  liighways,  a  city  cannot 
attach,  as  conditions  to  its  consent,  a  provision  that  it  shall  have  the 
power  to  regulate  rates,  and  purchase  the  property  at  an  appraised 
value  and  string  the  wires  on  poles  free  of  charge,  and  forfeit  the  prop- 
erty to  the  city  in  case  the  line  is  not  operated.  Such  conditions  are 
not  proper  police  regulations.^  Where,  however,  a  city  by  its  charter 
has  power  to  prevent  the  erection  of  telephone  poles  and  wires,  it  may 
grant  permission  on  condition  that  the  telephone  company  pays  a  cer- 
tain percentage  of  its  gross  receipts  to  the  city,  although  the  rule  would 
be  different  if  the  city  had  merely  power  to  regulate  the  construction.* 
And  where  a  city  grants  greater  rights  to  a  telephone  company  than  are 


street,  it  being  possible  to  furnish  tele- 
phones on  that  street  without  the  poles 
being  in  the  street.  Village  of  Jones- 
ville  V.  Southern,  etc.  Co.,  155  Mich. 
86  (1908).  See  also  §  913,  supra,  and 
§  935,  infra. 

1  Cumberland  Tel.  &  Tel.  Co.  i-. 
City  of  Calhoun,  151  S.  W.  Rep.  659 
(Ky.  1912).     See  141  N.  W.  Rep.  833. 

2  Interstate,  etc.  Co.  v.  Town  of 
Towanda,  221  111.  299  (1906).  Even 
though  a  domestic  telephone  company 
has  erected  its  lines  on  the  streets  of 
the  city  without  the  consent  of  the 
city,  as  required  by  statute,  and  even 
though  it  has  leased  the  same  to  a 
foreign  telegraph  company,  which  has 
no  right  to  use  the  streets  for  that 
purpose,  yet  where  the  poles  have 
been  in  the  streets  for  twenty-one 
years  without  objection,  and  have 
cost  a  large  amount  of  money,  and 
various  ordinances  have  been  passed 
in  regard  to  them  and  license  fees  col- 
lected, a  bill  in  equity  by  the  city  to 
remove  the  poles  will  be  denied.  City 
of  Bradford  v.  New  York,  etc.  Co.,  206 
Pa.  St.  582  (1903). 

3  State  V.  City  of  Sheboygan,   111 


Wis.  23  (1901).  Where  municipal 
consent  to  a  telephone  line  is  required 
by  the  constitution,  a  municipality 
may  limit  the  duration  of  the  grant 
and  provide  for  stringing  its  fire  alarm 
and  police  wires  on  the  poles.  City 
of  Vermillion  v.  Northwestern  Tel.  Co., 
189  Fed.  Rep.  289  (1911).  Where  a 
statute  has  granted  to  telephone  com- 
panies the  right  to  use  the  streets  the 
consent  of  the  municipality  is  not  nec- 
essary. The  municipality,  notwith- 
standing this,  may  impose  reasonable 
regulations,  but  it  cannot  compel  one 
telephone  company  to  place  its  wires 
underground  while  it  allows  another 
one  to  go  overhead.  Village  of 
Carthage  v.  Central,  etc.  Co.,  48  N.  Y. 
Misc.,  Rep.  423  (1905);  aff'd,  185 
N.  Y.  448,  rev'g  110  App.  Div.  625. 
A  city  may  prescribe  that  telephone 
poles  shall  not  be  constructed  except  as 
located  by  the  city  authorities.  City 
of  New  Castle  v.  Central,  etc.  Co., 
207  Pa.  St.  371  (1904). 

^  Citv  of  Jamestown  v.  Home  Tele- 
phone Co.,  125  N.  Y.  App.  Div.  1 
(1908). 
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given  by  statute  this  is  a  sufficient  consideration  for  the  agreement  of 
the  telephone  company  not  to  charge  more  than  certain  rates. ^  Even 
though  by  statute  a  telephone  company  has  the  right  to  erect  its  poles, 
yet  if  a  city  gives  it  the  right  to  construct  underground  conduits  in 
parks  and  other  places  not  on  the  public  streets,  this  is  sufficient  to  sus- 
tain a  contract  between  the  city  and  the  company  regulating  the  tele- 
phone prices.^  Where  a  telephone  company  has  a  right  by  statute  to 
construct  its  lines  on  the  highways,  subject  to  agreement  with  the  munic- 
ipality as  to  the  mode  of  use,  the  munieipaHty  cannot  exact  pay  there- 
for, excepting  what  is  necessary  to  restore  the  streets  to  the  former 
state  of  usefulness,  and  the  municipality  cannot  require  free  telephone 
service  nor  require  an  agreement  as  to  telephone  rates  to  be  charged 
to  the  public.  Even  though  the  telephone  company  has  agreed  thereto, 
it  cannot  be  required  by  mandatory  injunction  to  carry  out  such  agree- 
ment, and  especially  is  a  citizen  without  remedy  in  such  a  case.^  Al- 
though the  statute  gives  tlie  courts  power  to  direct  in  what  mode  a 
telephone  company  shall  construct  its  lines  in  municipalities,  the  court 
cannot  impose  a  condition  as  to  the  rates.*     Even  though  a  telephone 


'  Rochester,  etc.  Co.  v.  Ross,  19.5 
N.  Y.  429  (1909). 

2  Rochester,  etc.  Co.  v.  Ross,  12.j 
N.  Y.  App.  Div.  76  (1908) ;  aff'd,  195 
N.   Y.  429. 

'  Farmer,  etc.  v.  Columbiana,  etc. 
Co.,  72  Ohio  St.  526  (1905).  A  con- 
dition, in  an  ordinance  from  a  munic- 
ipality to  a  telephone  company,  fix- 
ing the  rates  to  be  charged  to  the  pub- 
lic, is  not  binding  on  the  telephone 
company,  even  though  it  has  pro- 
ceeded under  the  ordinance,  "where 
the  city  has  merely  a  statutory  right 
to  regulate  the  poles  and  wires.  Such 
a  power  cannot  be  used  to  force  a 
contract  for  the  benefit  of  the  city  or 
its  citizens.  Wright  v.  Glen  T.  Co., 
112  N.  Y.  App.  Div.  745  (1906),  the 
court  approving  the  decision  in  Farmer 
V.  Telephone  Co.,  72  Ohio  St.  526. 
A  telephone  company  is  not  obliged 
to  pay  a  municipality  for  constructing 
its  lines  on  the  highways  in  such 
municipahty.  State,  etc.  Co.  v.  Elli- 
son, 121  N.  Y.  App.  Div.  499  (1907). 
A  city  has  no  power  to  take  down  a 
telephone  company's  line  constructed 
under  the  authority  of  the  statutes, 
or  to  compel  the  company  to  pay  for 
the  right  to  use  the  streets,  the  city's 
action  being  in  the  interests  of  a  rival 


company.  Abbott  v.  City  of  Duluth, 
104  Fed.  Rep.  833  (1900);  aff'd,  117 
Fed.  Rep.  137.  Under  a  statutory 
power  to  regulate  the  use  of  the  streets 
for  telephone  wires  and  poles,  a  mu- 
nicipality may  impose  a  condition  as  to 
the  rates  to  be  charged,  and  if  the  com- 
pany accepts  such  a  condition  it  can- 
not afterwards  deny  its  validity.  Sev- 
eral users  of  telephones  may  join  in  a 
suit  to  prevent  higher  rates.  Charles 
Simons,  etc.  Co.  v.  Maryland,  etc.  Co., 
99  Md.  141  (1904).  Where  a  city 
grant  to  a  telephone  company  con- 
tains many  provisions  about  rates, 
etc.,  which  the  city  has  no  power  to 
regulate  or  contract  in  regard  to,  the 
state  by  an  action  may  oust  the  tele- 
phone company  from  exercising  such 
a  franchise.  State  v.  Milwaukee,  etc. 
Co.,  133  Wis.  588  (1907).  Even 
though  the  property  owner  does  not 
sustain  an  injunction  suit  against 
a  telephone  being  constructed  on  the 
street,  yet  he  is  not  liable  on  his 
bond  if  the  telephone  company  had 
no  legal  grant  from  the  city  to  con- 
struct such  line,  as  required  by  statute. 
East  Tennessee  Tel.  Co.  v.  Anderson 
County  Tel.  Co.,  115  Ky.  488  (1903). 

*  State  V.  Toledo,  etc.  Co.,  72  Ohio 
St.  60  (1905). 
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company  accepts  an  ordinance  giving  to  the  city  the  right  to  regulate 
telephone  rates,  yet  such  a  provision  is  void  as  not  being  a  police  regu- 
lation, and  the  telephone  company  is  not  bound  by  it.^  And  though 
a  telephone  company  in  installing  its  plant  agreed  with  the  city  to  charge 
only  a  certain  price,  yet  if  that  price  turns  out  to  be  ruinous  the  court 
will  not  at  the  instance  of  a  user  of  a  telephone  enjoin  the  company 
from  charging  a  higher  price. ^  Where  a  city  cuts  down  telephone  poles 
because  the  company  declines  to  have  joint  poles  with  another  tele- 
phone company,  a  court  of  equity  will  enjoin  the  city  from  preventing 
the  erection  of  new  poles,  and  will  enjoin  the  city  from  cutting  down  any 
other  poles. ^  If  a  telephone  company  does  not  comply  with  the  condi- 
tions of  the  ordinance  creating  its  right  to  use  the  street,  the  city  may 
repeal  the  ordinance.^  Where  a  telephone  company  charges  more  than 
its  original  grant  from  a  city  authorized,  its  franchises  cannot  be  for- 
feited, but  it  may  be  ousted  from  the  enjoyment  of  the  grant.^  A 
city  which  has  made  a  grant  to  a  telephone  company  cannot  thereafter 
question  the  validity  of  its  incorporation.^  An  individual  may  be  given 
the  power  by  a  municipality  to  construct  and  operate  a  telephone  line 
on  the  streets  where  the  statute  does  not  restrict  such  grants  to  corpo- 
rations, even  though  such  statute  gives  the  power  of  eminent  domain 
to  corporations  only.^    A  grant  from  a  city  to  a  telephone  company  when 

1  Pioneer  Tel.  &  Tel.  Co.  v.  State,  Wichita,   12.3'  Fed.    Rep.  762   (1903) ; 
127  Pac.  Rep.   1073   (Okla.   1912).  aff'd,  132  Fed.  Rep.  641. 

2  Maryland,    etc.     Co.    v.    Simons'  ^  Village,  etc.  v.  White,  208  111.  289 
Sons  Co.,  103  Md.  136  (1906).  (1904).     A  telephone  system  may  be 

3  Southern  Bell  T.  &  T.  Co.  v.  City  owned  and  operated  by  an  individual 
of  Mobile,  162  Fed.  Rep.  523  (1907).  instead    of    by    a    corporation    where 

*  People  V.   Central,   etc.   Tel.   Co.,  there  is  no  statute   to   the   contrary. 

232  111.  260  (1908).  An  individual  may  be  authorized  to 

6  People  V.  Chicago,  etc.  Co.,  220  construct  and  operate  a  telephone 
111.  238  (1906).  Even  though  a  rail-  system  on  the  highway.  State  v. 
road  company  occupying  the  streets  Cadwallader,  172  Ind.  619  (1909). 
commits  a  breach  of  the  contract  In  New  York  a  municipality  may 
between  the  company  and  the  city,  grant  to  an  individual  the  right  to 
under  which  contract  the  tracks  were  construct  a  street  railway.  Village 
laid,  yet  the  remedy  of  the  city  is  not  of  Phoenix  v.  Gannon,  195  N.  Y.  471 
a  resolution  forfeiting  the  rights  of  the  (1909).  In  Texas  any  person  may 
company  and  instructing  the  city  erect  and  operate  a  telephone  Une  on 
officers  to  take  forcible  possession  of  the  street,  subject  to  municipal  reg- 
the  street  and  remove  the  tracks,  ulation.  Bishop  v.  Riddle,  51  Tex. 
Such  action  is  a  taking  of  the  raih-oad  Civ.  App.  317  (1908).  Magee  v. 
property  without  due  process  of  law  Overshiner,  150  Ind.  127  (1898). 
and  may  be  enjoined  in  the  federal  The  statutory  right  to  grant  a  tele- 
courts.  A  subsequent  suit  brought  phone  franchise  to  a  telephone  com- 
in  the  federal  court  by  the  city  to  pany  authorizes  a  grant  to  an  indi- 
enforce  such  ordinance  will  be  enjoined,  \adual.  Lowther  v.  Bridgeman,  57 
Iron  Mountain  R.  R.  v.  City  of  Mem-  W.  Va.  306  (1905).  A  grant  by  a 
phis,  96  Fed.  Rep.  113  (1899).  city  to  individuals  for  a  telephone 
«  Old  Colony  Trust  Co.  v.  City  of  system  was  upheld  in  Nebraska,  etc. 
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accepted  and  acted  upon  by  the  latter  becomes  a  contract  and  cannot 
be  revoked.^  A  telephone  company  is  not  protected,  however,  in  its 
grant  of  a  franchise  from  a  city  where  the  city  did  not  comply  with  the 
statutes  as  to  advertising  the   franchise.^    The  judgment  of  a  court 


Co.  V.  City  of  Fremont,  72  Neb.  25 
(1904).  Where  several  persons  con- 
struct a  telephone  hne,  each  paying 
his  proportion  of  the  cost,  the  tele- 
phone line  to  be  for  their  personal 
use,  and  there  being  no  profit  involved, 
they  are  Hable  jointly  for  repairs, 
but  they  are  not  partners,  and  in  a 
suit  against  them  all  must  be  joined. 
Clements  v.  Miller,  13  N.  Dak.  176 
(1904).     See    §913,    supra. 

1  People   V.   Chicago  Tel.   Co.,   24.5 
111.    121    (1910).     City    of    Duluth    v. 
Duluth  Tel.  Co.,  84  Minn.  486  (1901). 
Where  a  city  is  about  to  remove  poles 
and  wires  of  a  telephone  company  in 
violation  of  a  grant  from  the  city,  the 
trustee   of  a  mortgage   given  by   the 
telephone  company  may  enjoin  such 
action.     Old     Colony     Trust     Co.     v. 
City  of  Wichita,    123  Fed.   Rep.  762 
(1903);    aff'd,     132    Fed.    Rep.    641. 
In  the  case  East  Tennessee  Tel.  Co. 
V.    Board    of    Councilmen,    etc.,    143 
Ky.    86    (1911),    it   was   held   that   a 
city  might  revoke  a  permit  to  a  tele- 
phone company  to  erect  its  poles  on 
the   street  and   run  its  wires   over  a 
city    bridge,    even    though    they    had 
been    there    thirty    years.     Where    a 
telephone  company   does  not  accept, 
either  expressly  or  impliedly,  a  grant 
from  a  city  of  a  right  to  erect  its  Hues 
in  the  streets,  it  cannot  seven  years 
thereafter  resuscitate   and   assign  the 
grant.     Cumberland  Tel.  &  Tel.  Co.  v. 
City  of  Mt.   Vernon,  94  N.  E.   Rep. 
714  (Ind.  1911).     A  grant  from  a  city 
government  in  accordance  with  a  stat- 
ute to  a  company  organized  to  con- 
struct and  lease  telegraph,  telephone, 
electric  light  and  other  electrical  -wares, 
through  the  streets  of  the  city,  may  be 
revoked  by  the  city  at  any  time  before 
such     permit     or     Ucense     has     been 
accepted  and  a  substantial  part  of  the 
work  done,   sufficient  to  constitute  a 
consideration    for    the    contract    as    a 
property  right.     Matter  of  New  York 
Electric,  etc.  Co.,  201  N.  Y.  321  (1911). 
A  telephone  company  cannot  maintain 


a  suit  in  the  United  States  court  to 
enjoin  a  city  from  enforcing  an  ordi- 
nance repealing  a  prior  ordinance  and 
directing  suit  to  be  brought  to  compel 
the  telephone  company  to  remove  its 
poles,  the  sole  ground  of  jurisdiction 
of  the  United  States  court  being  an 
alleged  impairment  of  a  contract. 
American  Tel.  &  Tel.  Co.  v.  Town  of 
New  Decatur,  176  Fed.  Rep.  133(1910). 
An  ordinance  of  a  city  impairing  the 
obligation  of  a  contract  is  unconsti- 
tutional. Grand  Trunk,  etc.  Ry.  v. 
South  Bend,  227  U.  S.  544  (1913). 
A  permit  granted  by  a  city  to  a  tele- 
phone company  to  use  the  streets  is  a 
license  only  and  cannot  be  withdrawn 
after  being  acted  upon  except  upon 
reasonable  notice  to  give  an  oppor- 
tunity to  obtain  a  franchise.  East 
Tennessee  Tel.  Co.  v.  Board  of  Council- 
men,  141  Ky.  588  (1911).  A  franchise 
or  consent  from  the  municipality  to 
use  the  street  is  not  lost  by  reason  of 
the  fact  that  it  was  used  for  a  time 
and  then  the  use  discontinued  on 
account  of  wires  being  ordered  under- 
ground. People  I'.  Public,  etc.  Com., 
137  N.  Y.  App.  Div.  810  (1910). 
An  express  municipal  grant  to  a  tele- 
phone company  cannot  be  proved  by 
mere  general  declarations  of  witnesses 
that  such  grant  was  made.  To^vn  of 
Pelham  v.  Pelham  Tel.  Co.,  131  Ga. 
325  (1908).  A  city's  consent  to  the 
construction  of  a  telephone  line  is  not  a 
franchise.  Dakota,  etc.  Tel.  Co.  v.  City 
of  Huron,  165  Fed.  Rep.  226  (1908). 

2  Tri-State  Tel.  Co.  v.  City  of  Thief 
River  Falls,  183  Fed.  Rep.  854  (1910). 
A  board  of  aldermen  in  Massachusetts 
cannot  make  a  grant  to  a  telephone 
company  unless  the  statute  is  complied 
with  as  to  notice  to  property  owners, 
and  as  to  a  hearing,  etc.,  and  this 
appUes  to  underground  as  well  as  over- 
head construction.  MetropoUtan,  etc. 
Co.  V.  Emerson,  202  Mass.  402  (1909). 
A  statute  giving  a  telephone  company 
the  right  to  construct  its  lines  on  the 
highways,  gives  it  the  right  to  construct 
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is  necessary  before  a  city  may  forfeit  rights  granted  to  a  telephone  com- 
pany and  destroy  the  property.  The  city  cannot  be  a  judge  in  its  own 
case.^  But  where  a  city  reserves  the  right  in  its  grant  to  a  telephone 
company  to  repeal  it,  such  repeal  is  legal. - 

Even  though  a  right  granted  for  a  term  of  years  has  expired,  yet  a 
telephone  company  may  continue  to  maintain  its  lines  under  a  general 
act.^  In  most  of  the  states  a  telephone  line  on  a  country  highway  must 
pay  damages  to  the  adjacent  property  owners  for  the  use  of  the  highway 
in  the  erection  of  its  poles.^  A  statute  prohibiting  the  organization 
of  a  competing  telegraph  or  telephone  company,  without  the  consent  of 
an  existing  company,  does  not  prevent  the  construction  of  a  competing 
line  by  an  individual.^ 

The  legislature  may  reduce  the  charges  of  telephone  companies  if 


on  city  streets,  and  a  contract  between 
the  company  and  a  city  specifying 
the  terms  on  which  the  Une  shall  be 
erected  is  legal,  even  though  the  con- 
tract was  not  authorized  by  the  city 
in  accordance  with  its  usual  procedure. 
Southern  Bell  T.  &  T.  Co.  v.  City  of 
Mobile,  162  Fed.  Rep.  523  (1907). 
In  Kentucky  a  telephone  franchise 
from  a  city  must  be  sold  at  pubUc 
auction  and  awarded  to  the  highest 
bidder.  Watson  v.  City  of  More- 
head,  125  S.  W.  Rep.  724  (Ky.  1910). 
1  Nebraska,  etc.  Co.  v.  City  of 
Fremont,  72  Neb.  25  (1904).  A 
forfeit  deposited  by  a  telephone  com- 
pany to  belong  to  a  city  if  the  tele- 
phone line  is  not  completed  within 
a  certain  time,  belongs  to  the  city  if 
the  line  is  not  so  completed.  City  of 
Detroit  v.  People's,  etc.  Co.,  135  Mich. 
696  (1904).  A  condemnation  proceed- 
ing by  a  telephone  company  under  the 
New  York  statutes  will  he,  even 
though  the  municipal  consent  has  not 
yet  been  obtained,  or  even  though 
such  consent  was  obtained  and  has 
lapsed  by  the  expiration  of  a  period 
fixed  in  the  consent.  New  Union,  etc. 
Co.  V.  Marsh,  96  N.  Y.  App.  Div.  122 
(1904) .  A  federal  court  will  not  follow 
a  decision  of  the  state  court  that  a  to-«Ti 
may  revoke  its  permission  to  a  telephone 
company  at  any  time,  where  the  tele- 
phone company  has  invested  $90,000  on 
the  faith  of  such  permission.  The  de- 
cision of  the  state  court  is  not  binding 
on  the  federal  court  as  res  judicata. 
East  Tennessee  Tel.  Co.  v.  Board   of 


Councilmen,  190  Fed.  Rep.  346  (1911). 

''■  Southern,  etc.  Co.  v.  City  of  Rich- 
mond, 98  Fed.  Rep.  671  (1899).  Cf. 
City  of  Owensboro  v.  Cumberland  Tel. 
&  Tel.  Co.,  230  U.  S.  58  (1913). 

3  Abbott  V.  City  of  Duluth,  104 
Fed.  Rep.  833  (1900);  aflf'd,  117  Fed. 
Rep.  137.  A  telephone  company  pur- 
chasing from  an  individual  a  telephone 
line  may  operate  it,  even  after  the 
grant  from  the  city  to  the  individual 
has  expired  by  its  own  terms,  it  appear- 
ing that  the  grant  required  from  the 
city  was  for  construction,  but  that  the 
statute  did  not  require  a  grant  from 
the  city  for  operation.  Dakota,  etc. 
Tel.  Co.  V.  City  of  Huron,  165  Fed. 
Rep.  226  (1908).  A  provision  in  an 
ordinance  to  a  telephone  company 
that  it  shall  be  good  for  ten  years  does 
not  prevent  the  company  operating 
the  plant  beyond  the  ten  years. 
Dakota,  etc.  Tel.  Co.  v.  City  of  Huron, 
165  Fed.  Rep.  226  (1908).  A  tele- 
phone and  telegraph  company  having 
its  wires  in  the  street  by  authority 
of  the  statute  need  not  obtain  a  new 
ordinance  from  the  city,  even  though 
the  old  ordinance  has  expired  by  its 
own  terms,  and  if  the  city  threatens  to 
chop  down  the  poles,  it  may  be  enjoined 
from  doing  so.  Sunset  Tel.  &  Tel. 
Co.  V.  City  of  Pomona,  172  Fed.  Rep. 
829  (1909),  rev'g  164  Fed.  Rep.  561 
but  rev'd  itself  in  224  U.  S.  330. 

*  This  subject  of  poles  is  fully  con- 
sidered in  ch.  LVI,  infra. 

=-  Haines  v.  Crosby,  94  Me.  212 
(1900). 
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they  are  unreasonably  high.^  A  telephone  company  may  institute 
suit  in  the  federal  court  to  enjoin  a  municipality  from  putting  into  force 
a  confiscatory  reduction  of  telephone  rates  and  need  not  first  test  the 
validity  of  the  ordinance  by  a  suit  in  the  state  court.^  A  telephone 
company  in  attacking  a  reduction  of  rates  must  show  that  its  surplus 
profits  have  not  been  added  to  capital  account  on  which  it  is  paying 
dividends,  but  it  may  show  that  those  profits  were  set  aside  as  an  accu- 
mulative depreciation  fund.^  WTiere  there  is  doubt  as  to  whether  a 
reduction  by  a  city  of  telephone  rates  will  result  in  five  or  six  per  cent, 
on  the  investment  the  court  will  allow  the  ordinance  to  go  into  effect 
and  see  how  it  works  out."*  A  reduction  of  telephone  rates  without 
considering  the  cost  of  the  plant,  operation  and  maintenance,  taxes 
and  other  dues,  and  depreciation,  is  illegal  where  the  effect  would  be  no 
distribution  of  dividends  whatsoever  among  the  stockholders.^    A  city 


1  Chesapeake,  etc.  Tel.  Co.  v.  Balti- 
more, etc.  Tel.  Co.,  66  Md.  399  (1887) ; 
Hockett  V.  State,  105  Ind.  250,  599 
(1885);  Central,  etc.  Co.  v.  State,  118 
Ind.  194  (1889).  A  telephone  com- 
pany may  maintain  a  bill  in  equity  to 
declare  void  a  city  ordinance  unrea- 
sonably reducing  telephone  rates. 
Ozark,  etc.  Co.  v.  City  of  Springfield, 
140  Fed.  Rep.  666  (1905).  A  city  has 
no  inherent  power  to  regulate  tele- 
phone charges.  State  v.  Missouri,  etc. 
Co.,  189  Mo.  83  (1905).  An  act  of 
Congress  reducing  telephone  rates  is 
illegal,  so  far  as  such  reduction  applies 
to  telephones  rented  to  individuals  for 
their  private  use,  without  being  con- 
nected with  the  public  exchange,  such 
business  being  entirely  private. 
Chesapeake,  etc.  Co.  v.  Manning,  186 
U.  S.  238  (1902).  Where  a  city,  hav- 
ing statutory  power  so  to  do,  makes  a 
contract  with  a  street-railway  com- 
pany, fixing  the  fares,  such  contract 
is  valid,  and  the  reserved  right  of  the 
city  to  make  rules  and  regulations  in 
regard  to  the  road  does  not  give  it 
power  to  reduce  the  rates.  Detroit  v. 
Detroit,  etc.  Ry.,  184  U.  S.  368  (1902). 
The  railroad  commission  of  Louisi- 
ana cannot  arbitrarily  reduce  tele- 
phone rates  without  an  investigation 
of  the  facts  as  to  the  reasonableness 
of  the  rate,  and  it  is  insufficient  for 
the  commission  to  consider  merely  the 
tax  returns,  and  the  net  earnings  as 
shown    by    annual    reports    and    the 


value  of  the  company's  property  with- 
in the  state,  especially  where  it  is 
shown  that  the  company  could  not 
earn  seven  per  cent,  on  its  Louisiana 
investment  at  the  old  rates.  A  tem- 
porary injunction,  however,  will  not 
be  granted  ex  parte.  Cumberland 
Tel.  &  Tel.  Co.  i'.  Railroad  Commis- 
sion, 156  Fed.  Rep.  834  (1907); 
rev'd  on  another  point  in  Louisiana 
R.  R.  Com.  V.  Cumberland,  etc.  Co., 
212  U.  S.  414.  A  state  may  delegate 
to  a  municipality  the  power  to  regu- 
late telephone  charges,  and  such  reduc- 
tion may  be  made  without  previous 
notice  to  the  company.  Home  Tel. 
Co.  V.  Citv  of  Los  Angeles,  155  Fed. 
Rep.  554  (1907) ;  aff'd,  211  U.  S.  265. 
See  §  902,  supra. 

2  Home  Tel.  &  Tel.  Co.  v.  Los 
Angeles,  227  U.  S.  278  (1912). 

3  Louisiana  R.  R.  Comm.  v.  Cumber- 
land Tel.  Co.,  212  U.  S.  414  (1909). 

"  City  of  Louisville  v.  Cumberland 
Tel.  &  Tel.  Co.,  225  U.  S.  430  (1912). 

6  Cumberland  Tel.  &  Tel.  Co.  v. 
City  of  Memphis,  183  Fed.  Rep.  875 
(1908).  The  appellate  jurisdiction  of 
the  supreme  court  of  the  United  States 
based  on  the  constitution  being  in- 
volved in  a  case  does  not  apply  to  a 
suit  by  a  Kentucky  telephone  com- 
pany to  enjoin  a  Tennessee  munici- 
pality from  enforcing  a  reduction  of 
telephone  rates  under  an  ordinance, 
which  the  lower  court  declared  un- 
authorized  and  invalid,   inasmuch   as 
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has  no  inherent  authority  to  fix  maximum  rates  to  be  charged  by  a 
telephone  company,  the  original  ordinance  containing  no  such  reserva- 
tion.^ A  telephone  company  having  power  by  congress  to  erect  its 
lines  on  highways  in  a  territory  is  not  bound  by  a  municipal  regulation 
of  the  rates  to  be  charged,-  but  a  state  may  delegate  to  a  city  the  power 
to  regulate  charges  for  telephone  service.^  A  city  having  statutory 
power  to  "fix  and  determine  rates  "  cannot  agree  in  its  grant  to  a  tele- 
phone company  that  certain  telephone  rates  shall  be  binding  a  specified 
time,  and  hence  any  such  agreement  does  not  prevent  the  city  there- 
after under  a  statute  from  reducing  rates  if  they  are  unreasonable, 
and  the  city  may  also  require  the  telephone  company  to  render  state- 
ments of  its  receipts  and  expenditures  on  property  with  its  cost  and 
value.*  Even  though  telephone  rates  have  been  fixed  by  agreement 
between  a  city  and  a  telephone  company,  such  rates  may  be  increased 
by  a  public  service  commission  created  by  statute  and  authorized  to 
fix  rates. ^  A  customer,  however,  of  a  telephone  company  who  has  paid 
the  rates  cannot  recover  all  or  part  thereof  on  the  ground  that  they  were 
excessive.^  A  telephone  company  may  issue  stock,  the  dividend  to 
consist  of  the  right  to  a  pass  for  messages  over  its  lines. '^  A  telephone 
company  cannot  enjoin  a  street-railway  company  from  using  the  trolley 
system,  although  the  current  of  electricity  interferes  with  the  telephone.^ 
A  telephone  company  cannot  enjoin  a  subsequently  organized  telephone 
company  from  constructing  its  poles  between  the  poles  of  the  former, 

an   ordinance   is   not   the   same   as   a  for  some  time  the  plant  was  operated 

statute   of   the   state,   and   a   suit    to  at  a  loss.     Pioneer  Tel.  &  Tel.  Co.  v. 

enjoin  the  enforcement  of  the  ordinance  Westenhaver,  29  Okla.  429  (1911). 
does  not  arise  under  the  constitution  ^  City  of  Jackson\ille  v.  Southern, 

of  the  United  States.     City  of  Mem-  etc.  Co.,  57  Fla.  374  (1909). 
phis  V.  Cumberland  Tel.  Co.,  218  U.  S.  ^  South,  etc.  Tel.  Co.  v.  State,  25 

624  (1910).      Cf.   Grand    Trunk,    etc.  Okla.  524  (1910). 

Ry.   V.   South    Bend,   227   U.    S.    544  »  Home  Tel.  &  Tel.  Co.  t'.  City  of 

(1913).  In  a  suit  by  a  telephone  com-  Los  Angeles,  155  Fed.  Rep.  554  (1907). 
pany   to  enjoin   a  reduction  of   rates         *  Home    Tel.  Co.    v.    Los    Angeles, 

by  a  city  as  authorized  by  statute  the  211  U.  S.  265  (1908). 
company    cannot    claim    depreciation         ^  State  v.  Superior  Court,  67  Wash, 

of  five  per  cent,   where  allowance  is  37    (1912).     A    provision   in   a   grant 

made  elsewhere  for  maintenance  and  from  a  city  to  a  telephone  company 

repairs  and  the  depreciation  fund  has  fi.xing  the  rates  does  not  prevent  a  state 

not  been  used  at  all.     The  company  commission    allowing    the     telephone 

is  entitled  to  at  least  six  per  cent,  on  company  to  raise  the  rates,  especially 

its    investment.     Home    Tel.    Co.    v.  as  the  city  had  no  right  to  insert  such 

City  of  Carthage,  235  Mo.  App.  644  a    provision    in    its    grant.     City    of 

(1911).     In    determining    whether    a  Dawson  v.  Dawson  Tel.  Co.,  137  Ga. 

reduction  of  telephone  rates  is  reason-  62  (1911). 

able  the  cost  of  reproducing  the  prop-         «  Illinois,  etc.  Co.    v.    Chicago  Tel. 

erty  will  be  considered,  less  deprecia-  Co.,  234  111.  535  (1908). 
tion  but  plus  interest  on  the  money  dur-         'Wisconsin  Lumber  Co.  f.  Greene, 

ing  rebuilding,  and  the  present  earning  etc.  Co.,  127  Iowa,  350  (1904). 
power  should  also  be  considered  where  *  See  §  914,  supra. 
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the  wires  being  some  twenty-five  feet  above  the  wires  of  the  first  com- 
pany.^ A  telephone  company  may  sell  all  its  property  and  franchises 
to  another  telephone  company  without  any  express  authority  to  make 
such  sale.^  A  member  of  a  mutual  telephone  association  cannot  sue 
it  as  a  partnership.^  A  rural  telephone  company  may  require  payment 
for  its  rates  six  months  in  advance.^  Where  a  by-law  of  a  telephone 
company  authorizes  assessments  to  pay  expenses,  the  assessment  may 
be  for  estimated  expenses  for  the  year.^  A  foreign  telephone  company 
may  legally  make  an  agreement  not  to  extend  its  lines  to  certain  points 
in  New  York  state. ^  A  city  grant  to  a  telephone  company  without 
limit  as  to  time  may  not  extend  beyond  the  life  of  the  corporation  itself  .'^ 

^  Louisville,  etc.  Co.  v.  Cumberland,     erty  and  assets  of  another  telephone 
etc.   Co.,   Ill   Fed.   Rep.   663    (1901),    company    is    not    liable    for    damages 


rev'g    110   Fed.    Rep.    593.     See   also 
§§  913,  supra,  and  937d,  infra. 

2  Michigan,  etc.  Co.  v.  City  of  St. 
Joseph,   80  N.   W.    Rep.   383    (Mich. 


for  personal  injuries  due  to  the  neg- 
ligence of  the  latter.  Chase  v.  Michi- 
gan, etc.  Co.,  121  Mich.  631  (1899). 
Where   a    telephone    company  in    its 


1899).     A  city  grant   to  a   telephone  agreement  with  the  city  gives  a  bond 

company,   its  successors  and   assigns,  that  it  will  pay  S2,500  if  it  sells  out  to 

is  assignable.     Such  a  grant  is  a  con-  a  competing  company,  and  it  does  so 

tract    and    cannot    be    revoked  after  seU,  the  bond  may  be  enforced.     City 

being  acted  upon.     People  v.  Central,  of  New  Britain  r.  New  Britain  Tel.  Co., 

etc.  Co.,  192  111.  307  (1901).     A  grant  74  Conn.  326  (1902).     Where  a  water 

by  a  city  to  a  telephone  company,  "its  company   has  no  right   to   operate   a 

successors    and    assigns,"    estops    the  telegraph    or    telephone    line,    except 


city  from  questioning  the  validity  of 
a  transfer  of  the  property  to  another 
company.  Old  Colony  Trust  Co.  v. 
City  of  Wichita,  123  >ed.  Rep.  762 
(1903);  aff'd,  132  Fed.  Rep.  641.  A 
telephone  company  has  no  inherent 
power  to  sell  its  plant  to  another 
company.  Cumberland  T.  &  T.  Co. 
V.  City  of  Evansville,  127  Fed.  Rep. 
187  (1903);  aff'd,  143  Fed.  Rep. 
238.  It  is  legal  for  a  telephone  com- 
pany to  buy  out  a  local  competing 
company,  in  order  to  avoid  a  ruinous 
rate  war.  State  v.  Cumberland,  etc. 
Co.,  114  Tenn.  194  (1905).  A  tele- 
phone company  may  purchase  the 
property  and  franchises  of  another 
telephone  company,  under  a  statute 
authorizing  corporations  to  purchase 
any  rights  conferred  on  any  person. 
Badger,  etc.  Co.  v.  Wolf  River,  etc. 
Co.,  120  Wis.  169  (1904).  A  city  can- 
not  forfeit   and   remove   a    telephone 


for  water  purposes,  a  grant  of  a  right 
of  way  to  it  for  a  telegraph  or  telephone 
line  cannot  be  assigned  by  the  water 
company  to  a  telephone  company  and 
used  by  the  latter  for  a  telephone  for 
commercial  business,  and  hence  a 
property  owner  may  enjoin  the  tele- 
phone company  from  constructing  its 
line.  Northeastern  Tel.  &  Tel.  Co. 
V.  Hepburn,  73  N.  J.  Eq.  657  (1908). 

^  Hanlev  v.  Elm  Grove,  etc.  Co.,  150 
Iowa,  198^1911). 

^Buffalo,  etc.  Co.  v.  Turner,  82 
Neb.  841  (1908). 

*  Delaware,  etc.  Co.  v.  Tiffany,  131 
N.  Y.  App.  Div.  343  (1909). 

«  Whitaker  v.  Kilby,  55  N.  Y.  Misc. 
Rep.  337  (1907). 

^  People  V.  Chicago,  etc.  Co.,  220 
111.  238  (1906).  Cf.  §  641,  supra.  A 
traffic  contract  between  two  connect- 
ing telephone  lines  which  does  not 
specify   the  term  of  its  duration  will 


system  merely  because  it  has  been  expire  on  the  expiration  of  the  char- 
transferred  to  a  new  company.  Ne-  ter  of  either  of  the  companies.  Camp- 
braska,  etc.  Co.  v.  City  of  Fremont,  bells\alle  Tel.  Co.  v.  Lebanon,  etc.  Tel. 
72  Neb.  25  (1904).  A  telephone  Co.,  118  Ky.  277  (1904).  Where  no 
company  that  purchases  all  the  prop-    period  of  time  is  specified  in  a  grant 
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But  a  special  charter  from  the  legislature  without  limit  as  to  duration 
granting  the  right  to  construct  telephone  lines  in  a  specified  city  makes 
the  right  to  use  the  streets  for  that  purpose  perpetual,  and  such  right 
may  be  maintained  by  an  assignee  of  the  company  where  the  city  has 
allowed  the  assignee  to  invest  a  large  sum  of  money  in  construction  and 
the  statute  authorized  the  company  to  dispose  of  the  franchise.  The 
company  may  enjoin  the  city  from  repealing  the  grant  and  removing 
the  poles  and  wires.^  Where  a  telephone  company  agrees  to  pay  to 
another  company  a  certain  percentage  of  all  rentals  received  on  tele- 
phones which  are  leased,  and  the  former  company  grants  exclusive 
licenses  in  exchange  for  stock  of  still  other  companies,  such  stock  is 
in  the  nature  of  a  rental  and  is  to  be  included  in  the  contract.^  A  tele- 
phone company  may  be  taxed  two  per  cent,  of  its  gross  revenue  from 
intrastate  business  and  such  tax  may  be  levied  by  a  statute  enacted 
under  the  "  initiative  "  plan.^ 

§  931.  Water-works  companies.  —  A  water-works  company  is  also 
a  quasi-public  corporation.^  It  must  supply  water  to  all  who  apply 
therefor  and  offer  to  pay  the  rates. ^  Its  rates  must  be  reasonable 
and    uniform,    and,    if    not   so,    a    consumer    may   have    an    injunc- 


by  the  city  to  a  telephone  company 
and  the  statute  limits  the  time  to 
twenty  years,  such  grant  is  valid  for 
twenty  years.  Old  Colony  Trust  Co. 
V.  City  of  Wichita,  123  Fed.  Rep.  762 
(1903) ;  aff'd,  132  Fed.  Rep.  641.  A 
municipal  grant  to  a  telephone  ter- 
minates with  its  dissolution,  even 
though  the  grant  did  not  specify  any 
term.  People  v.  Central,  etc.  Tel. 
Co.,  232  111.  260  (1908).  But  see  City 
of  Owensboro  v.  Cumberland  T.  &  T 
Co.,  230  U.  S.  58  (1913)  ;  Old  Colony 
T.  Co.  V.  City  of  Omaha,  230  U.  S. 
100  (1913). 

*  Citv  of  Louisville  v.  Cumberland 
Tel.  &  Tel.  Co.,  224  U.  S.  649  (1912). 

2  Western,  etc.  Co.  v.  American, 
etc.  Co.,  203  Fed.  Rep.  785  (1913). 

s  Pacific  States  Tel.  and  Tel.  Co.,  223 
U.  S.  118  (1912).     See  229  U.  S.  322. 

"  The  bankruptcy  act  does  not  ap- 
ply to  a  water- works  company,  a  quasi- 
public  corporation.  In  re  New  York, 
etc.  Co.,  98  Fed.  Rep.  711  (1900). 

^  Mandamus  lies  to  compel  a  water- 
works company  to  supply  a  citizen 
with  water.  Haugen  v.  Albina,  etc. 
Co.,  21  Oreg.  411  (1891).  A  water- 
works company  cannot  shut  off  the 
water  for    non-payment    of    old    bills 


where  it  has  accepted  pay  for  later 
bills.  Wood  V.  Auburn,  87  Me.  287 
(1895).  Mandamus  lies  at  the  in- 
stance of  a  citizen  to  compel  a  water 
company  to  furnish  water  to  him  in 
accordance  with  a  contract  between 
the  city  and  such  company.  People, 
etc.  V.  New  York,  etc.  Co.,  38  N.  Y. 
App.  Div.  413  (1899).  The  agreement 
of  a  water  company  to  furnish  its 
surplus  water  at  a  certain  price,  there 
being  no  obligation  to  furnish  it  if  it 
does  not  exist,  is  unilateral  and  can- 
not be  enforced  by  it.  Jordan  v.  In- 
dianapolis, etc.  Co.,  61  N.  E.  Rep.  12 
(Ind.  1901).  A  water-works  company 
may  require  payment  in  advance,  and 
may  shut  off  the  water  if  such  pay- 
ment is  not  made.  Hioronymus  v. 
Bienville,  etc.  Co.,  131  Ala.  447  (1901). 
A  water-works  company  may  be  com- 
pelled by  mandatory  injunction  to 
furnish  water  to  a  street-sprinkling 
company,  but  where  there  are  two 
companies  sprinkling  the  same  street 
the  water-works  company  may  fur- 
nish water  exclusively  to  the  one  hav- 
ing the  largest  number  of  petitions 
from  owners  of  property  on  that 
street.  Louis\nlle.  etc.  Co.  t'.  Wiemer, 
130  Fed.  Rep.  257  (1904),  rev'g  Wie- 
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tion.^  A  citizen  may  by  mandamus  compel  a  water-works  company  to 
furnish  water  at  prices  specified  in  its  contract  with  the  city.^  A 
water-works  franchise  originates  from  the  state,  and  not  from  a  munici- 
paHty.  For  refusal  of  a  city  to  issue  a  permit  to  lay  water  mains,  as 
authorized  by  statute,  an  injunction  lies  and  it  is  not  necessary  to  re- 
sort to  a  mandamus?  A  city  generally  has  inherent  power  to  contract 
with  an  individual  or  corporation  to  furnish  water.^  It  has  been  held 
that  a  town  having  power  to  provide  for  the  prevention  and  extinguish- 
ment of  fires,  and  to  obtain  a  supply  of  fresh  water,  may  contract  with 
any  individuals  to  furnish  water,  and  agree  that  the  individuals  shall 
have  the  unrestrained  right  to  fix  the  water  rates. ^  Water-works  pipes 
laid  under  the  streets  of  a  city  are  not  an  additional  burden  for  which 
the  abutting  property  owner  owning  the  fee  of  the  street  is  entitled  to 
compensation.^     An  individual  cannot  question  the  right  of  a  water- 

mer  v.  Louisville  Water  Co.,  130  Fed. 
Rep.  251. 

1  Griffin  v.  Goldsboro  Water  Co.,  122 
N.  C.  206  (1898). 

2  Robbins  v.  Bangor,  etc.  Co.,  100 
Me.  496  (1905). 

'  Mayor,  etc.  v.  Baltimore,  etc.  Co., 
95  Md.  232  (1902).  See  also  §  935, 
infra. 

*  Los  Angeles,  etc.  Co.  v.  Citv  of 
Los  Angeles,  88  Fed.  Rep.  720  (1898). 
Under  the  common-law  charter  pow- 
ers of  a  city  it  has  no  power  to  confer 
a  franchise  to  own  and  operate  water- 
works. National,  etc.  Works  i'.  Ocon- 
to, etc.  Co.,  52  Fed.  Rep.  29  (1892). 
A  city  having  power  to  light  its 
streets,  manage  its  water  system,  and 
control  the  use  of  its  streets,  may 
make  a  contract  with  a  power  com- 
pany by  which  the  existing  water  and 
water  system  of  the  city  may  be  used 
to  create  power,  the  water  not  to  be 
injured  and  the  city  to  be  furnished 
certain  lights  and  the  use  of  certain 
poles,  and  on  the  termination  of  the 
contract  to  be  entitled  to  a  certain 
pipe  line  and  electrical  plant.  Pike's 
Peak,  etc.  Co.  v.  Colorado  Springs, 
105  Fed.  Rep.  1  (1900).  In  a  contract 
between  a  city  and  a  water-works 
company  for  a  supply  of  water  for 
the  city's  use  the  city  may  waive 
future  city  and  school  taxes.  Alpena, 
etc.  Co.  V.  City  of  Alpena,  130  Mich. 
518  (1902).     Cf.  note  1,  p.  3838,  infra. 

^  Santa  Ana  Water  Co.  v.  San  Bue- 
naventura, 56  Fed.   Rep.  339  (1893), 


holding  also  that  the  legislature  can- 
not subsequently  withdraw  this  right, 
and  that  the  individuals  may  assign 
the  right  to  a  corporation  thereafter 
organized,  and  that  although  corpora- 
tions cannot  be  created  by  special 
acts,  yet  such  individuals  may  assign 
their  rights  to  a  corporation,  and  that 
provisions  regulating  grants  to  corpo- 
rations do  not  affect  a  right  acquired 
by  individuals,  and  assigned  to  a  cor- 
poration. Where  an  individual  own- 
ing a  water-power  makes  a  contract 
with  a  citjs  h\  which  for  a  specified 
time  he  Turnishes  arc  lights  to  the 
city  at  a  fixed  price,  and  he  is  given 
authority  to  erect  poles  in  the  street 
for  that  purpose,  the  city  upon  the 
termination  of  the  contract  may  com- 
pel him  to  remove  the  poles  and 
wires  from  the  street,  the  construction 
thereof  not  having  been  under  any 
statute  or  any  corporate  charter.  Hor- 
ner V.  City  of  Eaton  Rapids,  122  Mich. 
171  (1899).  One  of  the  two  indi\Tidual 
owners  of  a  water-works  plant  has  no 
power  to  bind  his  co-owner  to  an  arbi- 
tration. City  of  Mobile  v.  Wood, 
95  Fed.  Rep.  537  (1899).  A  city  hav- 
ing power  to  provide  for  the  erection 
of  water-works  may  grant  a  franchise 
for  that  purpose  to  a  company,  or 
may  grant  it  under  the  common-law 
powers  of  the  city.  Andrews  v.  Na- 
tional Foundry,  etc.  Works,  61  Fed. 
Rep.  782  (1894). 

s  Crooke  t-.   Flatbush,  etc.   Co.,  29 
Hun,  245  (1883). 
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works  company  to  lay  its  pipes  in  the  public  highways.^  A  bona  fide 
purchaser  of  land  is  not  bound  by  an  unrecorded  grant  by  the  former 
owner  of  a  right  to  lay  underground  water  pipes  in  the  land,  even  though 
such  pipes  have  been  laid,  especially  where  such  grant  is  not  under 
seal.^  A  private  citizen  cannot  maintain  a  bill  in  equity  to  set  aside  an 
ordinance  and  grant  and  water-works  contract  between  a  city  and  a 
water-works  company.^  But  under  the  New  York  statute,  authorizing 
a  taxpayer  to  bring  suit  to  prevent  an  illegal  act  on  the  part  of  a  munic- 
ipality, an  illegal,  corrupt,  or  fraudulent  official  act  in  granting  a  street 
franchise  may  be  enjoined.'  The  franchise  or  right  is  property,  being 
a  contract  right.  If  it  is  granted  by  a  municipality  duly  authorized 
to  grant  it,  it  is  protected  as  property.^    The  reserved  right  of  a  city 


>  State  V.  Egg  Harbor  City,  55 
N.  J.  L.  245  (1893).  See  also  §  914, 
supra.  Water  pipes  may  be  laid  under 
the  sidewalk  if  the  statute  so  permits. 
Provost  V.  New  Chester  Water  Co., 
162  Pa.  St.  275  (1894).  A  raikoad 
company  has  been  held  to  be  estopped 
from  revoking  a  license  which  it  gave 
to  a  water-works  company  to  lay  pipes 
along  its  right  of  way,  to  which  the 
railway  had  title  in  fee,  the  water- 
works company  ha\ang  expended 
much  money  thereon.  National 
Waterworks  Co.  i'.  Kansas  City,  65 
Fed.  Rep.  691  (1895).  One  water- 
works company  cannot  enjoin  another 
such  company  from  taking  the  water 
of  a  certain  river  on  the  ground  that 
the  latter  has  no  charter  right  to  do  so 
and  is  an  illegal  corporation.  The 
remedy  is  quo  warranto.  Community 
Ditches,  etc.  v.  Tularosa  Community 
Ditch,  120  Pac.  Rep.  301  (N.  M. 
1911).     See  87  Atl.  Rep.  358. 

2Wilkins  v.  Irvine,  33  Ohio  St. 
138  (1877). 

3  Stedman  v.  Berlin,  97  Wis.  505 
(1897). 

*  Blaschko  v.  Wurster,  156  N.  Y. 
437,  444  (1898).     Cf.  p.  3723,  supra. 

5  An  ordinance  authorizing  certain 
individuals  to  construct  water-works, 
and  duly  accepted  by  them,  is  a  eon- 
tract.  A  bond  given  by  them  to  the 
city  to  construct  the  works  may  be 
enforced  if  the  works  are  not  con- 
structed. Goldsboro  v.  Moffett,  49  Fed. 
Rep.  213  (1892).  The  legislature  can- 
not by  statute  impair  an  ordinance 
of  a  city  legally  made,  giving  a  water- 


works company  the  right  to  lay  pipes 
and  agreeing  to  take  water.  Bellevue 
Water  Co.  v.  Bellevue,  35  Pac.  Rep. 
693  (Idaho,  1893).  Where  by  statute 
a  water-works  grant  is  limited  to 
twenty  years,  a  provision  in  a  munici- 
pal grant,  for  a  twenty-year  exten- 
sion after  the  first  year  is  illegal,  but 
does  not  invalidate  the  whole  ordi- 
nance. Neosho  City  Water  Co.  v. 
Neosho,  136  Mo.  498  (1896).  A  eon- 
tract  with  a  water  company,  invalid 
from  want  of  power  of  the  town,  may 
be  good  if  the  town  becomes  a  city 
and  ratifies  it.  The  fact  that  one  of 
the  toAvn  officers  was  a  stockholder 
cannot  be  raised  in  this  litigation. 
Ashland  v.  Wheeler,  88  Wis.  607 
(1894).  A  contract  between  a  city 
and  a  water-works  company  need  not 
be  by  ordinance.  It  may  be  by  reso- 
lution accepting  the  terms  offered  by 
the  company.  Illinois,  etc.  Bank  v. 
Arkansas  City,  76  Fed.  Rep.  271 
(1896).  Where  extensions  of  a  water- 
works plant  are  made  without  formal 
ordinance,  they  are  subject  to  the 
same  conditions  as  are  in  the  original 
ordinance.  Illinois,  etc.  Bank  v.  Ar- 
kansas City  Water  Co.,  67  Fed.  Rep. 
196  (1895).  A  city  has  no  inherent 
power  to  aid  a  railroad.  It  cannot  do 
so  indirectly  by  way  of  a  monthly 
rental  for  water-works,  the  water- 
works company  obligating  itself  to 
construct  the  railroad.  A  lease  by  a 
water-works  company  of  its  plant  to 
individuals,  with  an  agreement  on  the 
part  of  the  company  to  construct  a 
railroad,  and  then  a  sub-lease  by  the 
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to  repeal  a  street-railway  grant  if  the  company  violates  its  conditions, 
does  not  authorize  repeal  if  there  is  no  violation,  and  while  the  city  coun- 
cil cannot  be  enjoined  from  passing  the  ordinance,  the  enforcement 
thereof  may  be  enjoined  by  the  federal  court.^  Even  though  a  water- 
works company  has  been  incorporated,  yet  if  before  it  obtains  any 
valid  franchise  or  vested  right  to  furnish  water  to  consumers,  the  state 
passes  a  statute  requiring  consumers  to  purchase  water  from  the  city 
plant,  such  a  statute  is  valid.^  A  city  in  granting  rights  to  a  water- 
works company  may  attach  conditions  protective  of  public  interests 
and  germane  to  the  subject.  If  the  company  does  not  object  thereto, 
third  parties  cannot  raise  objections.^ 

A  grant  by  a  city,  under  authority  of  a  statute,  to  a  water-works 
company  to  lay  pipes  in  the  streets  is  perpetual,  where  no  limit  of 
time  is  expressly  stated,  and  is  irrevocable  when  acted  upon.''     It  is 


individuals  to  the  city,  the  provision 
as  to  the  railroad  being  omitted,  the 
whole  scheme  being  a  device  to  give 
the  city  aid  in  the  construction  of  the 
railroad,  is  not  enforceable.  Higgins 
V.  San  Diego,  45  Pac.  Rep.  824  (Cal. 
1896).  Where  three  out  of  a  board  of 
five  public  officers  give  a  contract  for 
the  supply  of  water  to  the  town,  and 
one  of  the  three  is  interested  in  the 
contract,  the  contract  is  illegal.  Santa 
Ana,  etc.  Co.  v.  San  Buenaventura, 
65  Fed.  Rep.  323  (1895).  A  bond 
given  by  parties  to  the  city  to  con- 
struct water-works  cannot  be  enforced 
by  the  latter  if  given  after  the  origi- 
nal ordinance  is  granted,  inasmuch  as 
the  ordinance  was  not  a  contract. 
Moffett  I'.  City  of  Goldsborough,  52 
Fed.  Rep.  560  (1892),  rev'g  49  Fed. 
Rep.  213.  "The  charter  of  a  corpora- 
tion is  the  law  which  gives  it  existence 
as  such.  That  is  its  general  franchise, 
which  can  be  repealed  at  the  will  of 
the  legislature.  A  special  franchise  is 
the  right,  granted  by  the  public,  to 
use  public  property  for  a  public  use,  but 
with  private  profit,  such  as  the  right 
to  build  and  operate  a  railroad  in 
the  streets  of  a  city.  Such  a  franchise, 
when  acted  upon,  becomes  property, 
and  cannot  be  repealed,  unless  power 
to  do  so  is  reserved  in  the  grant, 
although  it  may  be  condemned  upon 
making  compensation."  Lord  r.  Equi- 
table, etc.  Soc,  194  N.  Y.  212,  225 
(1909).     "The  right  to  be  a  corpora- 


tion is  frequently  called  a  franchise, 
as  it  is  in  one  sense,  but  not  in  the 
sense  that  the  grant  of  a  right  to  build 
a  railroad  in  a  public  street  is  a  fran- 
chise." Lord  V.  Equitable,  etc.  Soc, 
194  N.  Y.  212,  226  (1909). 

1  Missouri,  etc.  Ry.  v.  City  of 
Olathe,  156  Fed.  Rep.  624  (1907). 

2  City  of  Rochester  v.  Rochester, 
etc.  Co.,  189  N.  Y.  323  (1907). 

3  Lake  v.  Ocean  City,  62  N.  J.  L. 
160  (1898).  A  contract  between  a 
city  and  a  water-works  company  that 
the  city  shall  pay  a  certain  amount 
for  water  each  year,  and  also  an  ad- 
ditional amount  equal  to  the  taxes 
levied  that  year  on  the  company's 
property,  will  be  upheld  if  reasonable. 
Maine,  etc.  Co.  v.  City  of  Waterville, 
93  Me.  586  (1900).  A  water-works 
company  may  be  liable  for  an  injury  to 
a  pedestrian  striking  his  knee  against  a 
hydrant  in  the  sidewalk,  if  such  loca- 
tion of  the  hydrant  is  unreasonable 
and  it  is  not  sho^^^l  that  the  munic- 
ipality authorized  that  particular  loca- 
tion. Bean  v.  Maine  Water  Co.,  92 
Me.  469  (1899).     See  also  §  913,  supra. 

*  National  Waterworks  Co.  v.  Kan- 
sas City,  65  Fed.  Rep.  691  (1895). 
City  of  Owensboro  v.  Cumberland 
T.  &  T.  Co.,  230  U.  S.  58  (1913)  ;  Old 
Colony  T.  Co.  v.  Citv  of  Omaha,  2.30 
U.  S.  100  (1913).  See  also  §§  628, 
913,  925,  svpra.  A  grant  by  a  city 
to  a  water-works  company  of  the 
right  to  lay  and  operate  water  pipes 
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held  in  Oregon,  however,  that  a  municipaUty  has  no  power  to  grant  a 
perpetual  water-works  franchise.^  An  existing  franchise  to  supply 
water  does  not  prevent  another  similar  grant  to  another  corporation. - 

A  city  under  charter  authority  to  provide  water  for  itself,  and  to 
allow  the  use  of  its  streets  therefor  for  a  term  not  exceeding  twenty- 
five  years,  may  grant  to  a  water-works  company  such  right  for  twenty- 
five  years,  and  may  agree  in  that  grant  not  to  construct  works  for 
itself  during  that  time,  unless  the  company  fails  to  furnish  a  substantial 
supply  or  to  perform  its  other  agreements.  If  the  city  afterwards, 
in  violation  of  this  agreement,  attempts  to  construct  its  o^^'n  works, 
the  company  may  obtain  an  injunction  against  it  and  may  file  its  bill 
for  that  purpose  in  the  United  States  court.^  But  a  contract  by  a 
city  with  a  water-works  company  whereby  no  other  person  or  corpora- 
tion is  to  be  granted  the  right  to  furnish  water,  does  not  prevent  the 
city  itself  furnishing  water."*  \Miere  a  city  has  power  to  construct  its 
own  water-works,  or  contract  with  a  company,  and  it  makes  a  con- 
tract, it  cannot  then   construct   its  own  works,  its  power  being  ex- 

in  the  streets,  but  without  fixing 
any  term  for  the  privilege,  may  be 
revoked  at  any  time,  inasmuch  as 
the  city  had  no  express  statutory 
power  to  grant  a  perpetual  fran- 
chise. Boise  City,  etc.  Co.  v.  Boise 
City,  123  Fed.  Rep.  232  (1903). 
Where  a  statute  allows  a  grant  by  a 
municipality  to  a  water- works  company 
for  not  over  fifty  years,  a  grant  wath- 
out  any  term  being  specified  is  revo- 
cable at  -nill.  Boise  City  v.  Boise, 
etc.  Water  Co.,  186  Fed.  Rep.  705 
(1911).  A  railroad  charter  under  a 
special  act,  which  does  not  specify 
when  it  expires,  uill  expire  in  fifty 
years  if  the  general  laws  prescribe  that 
period.  People  v.  Wayman,  99  N.  E. 
Rep.  941    (111.   1912). 

1  City  of  Joseph  v.  Joseph  Water- 
works Co.,  57  Oreg.  586  (1910). 

2  Re  Citv  of  Brooklyn,  143  N.  Y.  596 
(1894) ;  aff'd,  166  U.  S.  685.  A  village 
may  build  water-works  for  itself,  al- 
though there  are  already  water-works 
in  the  village.  Colby  University  v. 
Canandaigua,  69  Fed.  Rep.  671  (1895). 

3  Walla  Walla  City  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1  (1898).  Even 
though  a  city  has  no  express  power  to 
grant  an  exclusive  right  to  a  water- 
works company,  it  has  implied  power 
to  agree  that  the  city  itself  -will  not 
erect  competing  works.     Vicksburg  v. 


Waterworks  Co.,  202  U.  S.  453  (1906). 
Although  a  city  bj^  its  charter  is 
not  allowed  to  make  a  contract  for 
more  than  twenty  years,  and  it  exe- 
cutes a  contract  for  thirty  years  with 
a  water-works  company,  yet  the  city 
will  be  compelled  to  pay  for  benefits 
received  under  the  contract  so  long  as 
it  receives  them.  Neither  can  the  city 
defend  on  the  ground  that  the  quality 
and  pressure  of  the  water  were  not 
in  accordance  with  the  contract,  it  ap- 
pearing that  the  city  had  not  objected 
thereto.  McGoninale  v.  City  of  Defi- 
ance, 140  Fed.  Rep.  621  (1905); 
s.  c,  150  Fed.  Rep.  689. 

*  Water  Co.  v.  Knoxville,  200  U.  S. 
22  (1906).  A  city  may  construct  its 
own  water-works  even  though  prior 
thereto  it  had  granted  the  franchise  for 
water-works  to  a  private  corporation 
and  they  had  been  constructed. 
ISIadera  Waterworks  v.  City  of  Madera, 
185  Fed.  Rep.  281  (1910).  ^^^le^e  a 
water-works  grant  from  a  city  has 
expired  and  the  city  has  enjoined  in 
the  state  court  the  company  from  dis- 
continuing operation  of  the  plant, 
pending  the  construction  by  the  city 
of  its  own  plant,  the  company  may  deed 
to  its  mortgagee  its  equity  of  redempn 
tion,  and  the  mortgagee  may  then 
enjoin  the  city  from  preventing  its 
discontinuing   operation   and   disman- 
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hausted.^  The  fact  that  a  city  has  authorized  a  private  corporation  to 
construct  a  water-works  system  and  such  system  has  been  constructed, 
does  not  render  illegal  a  statute  authorizing  the  city  to  construct  a 
water-works  system  of  its  owti.^  A  contract,  by  which  a  city  agrees 
with  a  water-works  company  to  rent  certain  hydrants  does  not  prevent 
the  city  subsequently  constructing  its  own  works,  there  being  nothing 
in  such  contract  obliging  the  water-works  company  to  furnish  water  to 
the  citizens,  and  nothing  to  the  effect  that  the  city  would  not  build 
its  own  works.^    A  statute  which  compels  citizens  to  pay  w^ater  rates, 

sive  right  cannot  prevent  the  city 
building  its  own  water- works.  Hast- 
ings, etc.  Co.  V.  Hastings  Borough, 
216  Pa.  St.  178  (1907).     A  grant  by  a 


tling  and  taking  away  the  plant. 
Laighton  v.  City  of  Carthage,  175  Fed. 
Rep.  145  (1909). 

1  Troy  Water  Co.  v.  Borough  of 
Troy,  200  Pa.  St.  453  (1901),  holding 
also  that  the  fact  that  the  company 
does  not  furnish  an  adequate  amount 
of  good  pure  water  is  a  matter  to  be 
remedied,  not  by  practical  confisca- 
tion of  the  company's  property,  but 
by  a  legal  proceeding  to  compel  the 
performance  of  the  contract.  The 
charter  power  of  a  city  to  construct 
water-works  and  an  electric-light 
plant  does  not  authorize  it  to  pur- 
chase one  already  constructed.  City 
of  Austin  V.  McCaU,  95  Tex.  565  (1902). 

2  Madera  Water  Works  v.  Madera, 
228  U.  S.  454  (1913) .     See 229 U.  S.  123. 

»  Bienville,  etc.  Co.  v.  Mobile,  175 
U.  S.  109  (1899).  A  city  may  build 
its  own  water-works,  even  though  it 
has  given  a  grant  to  a  water-works 
company  to  construct  water-works 
and  agreed  to  take  and  pay  for  water 
from  such  company.  Mayor,  etc.  v. 
Farmers',  etc.  Co.,  143  Fed.  Rep.  67 
(1906).  A  grant  by  a  city  to  a  water- 
works company  does  not  prevent 
the  city  building  its  o"\vn  works  there- 
after, there  being  nothing  exclusive 
in  the  grant.  Tillamook,  etc.  Co.  v. 
Tillamook  City,  150  Fed.  Rep.  117 
(1906).  Where  a  city  has  granted  to 
a  water-works  company  the  right  to 
supply  citizens  and  the  citj-  with  water 
for  a  term  of  years,  the  city  will 
be  enjoined  from  constructing  its  own 
water-works  during  that  time.  Co- 
lumbia, etc.  Co.  V.  City  of  Dawson,  130 
Fed.  Rep.  152  (1903) ;  rev'd  on  another 
point  in  197  U.  S.  178  ;  Mercantile,  etc. 
Co.  V.  Columbus,  etc.  Co.,  130  Fed. 
Rep.  180  (1903);  s.  c",  203  U.  S.  311. 
A  water-works  company  with  no  exelu- 


\illage  to  a  water-works  company  is 
not  exclusive,  unless  expressly  made  sa 
under  authority  of  the  statutes  ;  hence 
the  village  under  statutes  authoriz- 
ing it  may  construct  its  own  water- 
works afterwards.  Skaneateles,  etc. 
Co.  V.  Village  of  Skaneateles,  161 
N.  Y.  154  (1899).  Where  a  water- 
works company  has  no  exclusive  right, 
the  legislature  may  pass  a  bill  that  the 
city  may  build  its  own  water-works, 
or  may  purchase  the  existing  water- 
works at  the  actual  value,  exclusive 
of  the  value  of  the  franchise  and 
good-will,  the  statute  further  provid- 
ing that  the  water-works  company 
need  not  sell  at  that  price  unless  it 
wishes  so  to  do.  Newburyport,  etc. 
Co.  V.  City  of  Newburyport,  103  Fed. 
Rep.  584  (1900) ;  rev'd  on  another 
ground,  193  U.  S.  561.  A  city  having 
charter  power  so  to  do  may  build  its 
own  water-works,  even  though  it  has 
the  right  to  buy  existing  private 
water-works.  Thomas  v.  City  of 
Grand  Junction,  13  Colo.  App.  80 
(1899).  Where  a  munieipaUty  has 
contracted  -with  a  water-works  com- 
pany for  water  it  cannot,  under  the 
Pennsylvania  statutes  prohibiting 
the  municipahty  from  building  its 
own  works,  make  another  contract 
with  a  new  water-works  company. 
Welsh  V.  Borough,  186  Pa.  St.  578 
(1898).  Even  though  a  village  has 
authorized  a  corporation  to  construct 
water-works  and  they  have  actually 
been  constructed,  the  village  under  a 
statute  may  itself  construct  compet- 
ing water-works.  President,  etc.  v. 
Village  of  Canandaigua,  96  Fed.  Rep. 
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even  though  they  do  not  use  the  water,  the  evident  purpose  being  to 
force  the  citizens  to  use  city  water  instead  of  using  the  water  furnished 
by  a  private  corporation,  is  unconstitutional  as  impairing  the  contract 
with  the  private  corporation.^  Where  a  municii)aiity  breaks  its  con- 
tract with  a  water-works  company  for  a  supply  of  water,  and  erects 
its  own  works,  it  is  liable  in  damages  sufficient  to  make  the  company 
whole  for  the  breach.-  A  water-works  company  whose  contract  with 
the  city  has  expired  cannot  prevent  the  city  constructing  its  own  water- 
works.^ 

An  exclusive  franchise  may  be  granted  to  a  water-works  company 
by  the  state,  but  not  by  a  municipality,  unless  the  latter  has  been 
expressly  authorized  to  make  such  a  grant.'*  AVhere  a  city  has  en- 
tered into  a  legal  contract  with  a  water-works  company  for  a  term  of 

449  (1899),  the  court  refusing  to  fol-  "  Skaneateles,  etc.  Co.  v.  Skaneat- 
low  White  I'.  Meadville,  177  Pa.  St.  eles,  184  U.  S.  354  (1902). 
643.  The  fact  that  a  water-works  *  An  exclusive  feature  of  a  grant 
company  has  contracted  with  a  munic-  by  a  municipality  to  a  water,  hght, 
ipaUty  to  furnish  water  for  fire  pur-  and  gas  company  is  void  where  the 
poses  for  a  certain  sum,  provided  the  statutes  do  not  expressly  authorize 
supply  was  sufficient,  does  not  pre-  the  municipahty  to  make  such  a 
vent  the  municipality  constructing  in-  grant.  Water,  etc.  Co.  v.  Hutchinson, 
dependent  works,  there  being  no  ex-  207  U.  S.  38.5  (1907) ;  City  of  Sioux 
elusive  right.  Boyertown  Water  Co.  Falls  v.  Farmers'  L.  &  T.  Co.,  136  Fed. 
V.  Borough  of  Boyertown,  200  Pa.  St.  Rep.  721  (1905).  A  city  has  no 
394  (1901).  But  where  a  municipal-  inherent  power  to  grant  an  exclusive 
ity  is  authorized  to  construct  its  own  privilege.  A  competing  franchise 
works  or  to  grant  the  right  to  others,  may  be  granted  to  another  water- 
it  cannot  grant  the  right  to  others,  works  company.  SjTacuse  Water  Co. 
and  then,  after  the  works  are  com-  v.  SjTacuse,  116  N.  Y.  167  (1SS9) ; 
pleted,  build  its  own  works.  West-  Re  City  of  Brooklyn,  143  N.  Y.  596 
erly  Waterworks  v.  Westerly,  75  Fed.  (1894) ;  afif'd,  166  U.  S.  685.  Even 
Rep.  181  (1896).  Where  the  value  though  a  contract  between  a  water 
of  water-works  taken  over  by  a  city  company  and  a  city  for  the  supply 
is  to  be  fixed  by  three  appraisers,  the  of  water  contains  an  illegal  provis- 
majority  rule  applies,  and  their  pro-  ion  giving  the  water  company  ex- 
ceedings  and  rules  of  e\idence  may  elusive  rights,  yet,  if  the  illegal  pro- 
be informal  and  not  in  accordance  vision  be  separable  from  the  rest 
with  judicial  procedure.  Omaha,  etc.  of  the  contract,  the  court  \v\\\  uphold 
Co.  V.  City  of  Omaha,  162  Fed.  Rep.  the  contract  and  reject  the  illegal 
225  (1908) ;    aff'd,  218  U.  S.  180.  provision.     Kimball  v.  City  of  Cedar 

1  Skaneateles,  etc.  Co.  v.  ViUage  of  Rapids,  100  Fed.  Rep.  802  (1900). 
Skaneateles,  161  N.  Y.  154  (1899) ;  An  exclusive  right  grant^ed  by  a  city 
Warsaw,  etc.  Co.  v.  Village  of  War-  to  a  water-works  company  is  illegal 
saw,  161  N.  Y.  176  (1899).  A  water-  unless  the  charter  of  the  city  author- 
works  company  competing  with  city  ized  such,  but  the  contract  between 
water-works  may  enjoin  the  city  from  the  city  and  the  company  does  not 
charging  the  former's  customers  more  fall  entirely  if  such  illegal  part  is 
than  its  own  customers  for  sewer  separable  from  the  rest.  City  of 
connections,  etc.  City  of  Mobile  v.  Greenville  v.  Greenville,  etc.  Co., 
Bienville,  etc.  Co.,  130  Ala.  379  (1901).  125  Ala.  625  (1900).     In  quo  warranto 

2  Bennett  Water  Co.  v.  Burgess,  proceedings  by  a  state  agamst  a 
etc.,  202  Pa.  St.  616  (1902).  water-works    company    attacknng    its 
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years,  giving  to  the  latter  the  exclusive  right  to  supply  water,  and 
then  the  legislature  authorizes  the  city  to  construct  its  own  water- 
works in  competition,  and  the  city  is  about  to  do  so,  the  company  may 
file  a  bill  in  equity  to  enjoin  such  action,  and  such  bill  may  be  filed  in 
the  federal  court  on  the  ground  that  the  city  is  about  to  impair  the  valid- 
ity of  the  contract.^    The  United  States  court  has  jurisdiction  of  a 


contract  with  a  city  the  court  may 
declare  an  exclusive  right  in  the  con- 
tract as  unauthorized  and  illegal  with- 
out declaring  the  remainder  of  the 
■contract  illegal.  -  State  v.  Tampa 
Waterworks  Co.,  56  Fla.  858  (1908). 
An  exclusive  grant  to  a  water-works 
company  by  a  municipality  is  not  valid 
where  it  was  not  expressly  authorized 
by  the  legislature,  and  where  such 
provision  is  in  consideration  for  certain 
things  to  be  done  by  the  company  the 
whole  municipal  grant  falls.  Town  of 
Kirkrsvood  v.  Meramec,  etc.  Co.,  94 
Mo.  App.  637  (1902).  A  statute 
authorizing  a  municipality  to  grant 
the  right  for  the  construction  of  water- 
works does  not  authorize  the  grant 
of  an  exclusive  right.  Westerly 
Water-works  v.  Westerly,  75  Fed.  Rep. 
181  (1896).  A  city  may  file  a  bill  to 
cancel  a  contract  with  a  water-works 
company  to  supply  the  city  with  water 
for  a  term  of  years,  it  amounting  to 
practically  a  monopoly  contrary  to 
law.  Ennis  Waterworks  v.  City  of 
Ennis,  144  S.  W.  Rep.  930  (Tex.  1912). 
A  municipal  corporation  has  no  power 
to  grant  to  a  water-works  company 
an  exclusive  privilege  to  furnish  water 
for  a  term  of  j'ears.  Only  the  legisla- 
ture can  create  such  a  monopoly. 
Brenham  v.  Brenham  Water  Co.,  67 
Tex.  542  (1887) ;  Davenport  v.  Klein- 
schmidt,  6  Mont.  502  (1887).  A  city 
cannot  grant  an  exclusive  franchise  to 
a  water-works  company  under  the  ex- 
press power  to  contract  for  water- 
works. The  city  may  subsequently 
erect  its  own  works.  Long  v.  Duluth, 
49  Minn.  280  (1892).  A  city  has  no 
power  to  grant  an  exclusive  pri\-ilege 
to  a  water-works  company  nor  to  ex- 
empt it  from  taxation.  Altgelt  v. 
San  Antonio,  81  Tex.  436  (1890).  A 
municipality  cannot  grant  an  exclu- 
sive right  to  lay  water  pipes  in  the 
streets.     Smith  i-.  Westerly,   19  R.  I. 


437  (1896).  A  city  has  no  implied 
power  to  grant  an  exclusive  right  to 
a  water  company ;  but  where  the  ex- 
clusive feature  is  separable  from  the 
rest  of  the  contract  between  the  city 
and  the  company,  the  rest  of  the  con- 
tract may  be  upheld.  Illinois,  et<;. 
Bank  v.  Arkansas  City,  76  Fed.  Rep. 
271  (1896).  A  city  has  no  implied 
power  to  give  an  exclusive  right  to 
a  water  company  for  twenty-one  years. 
Illinois,  etc.  Bank  v.  Arkansas  City 
Water  Co.,  67  Fed.  Rep.  196  (1895). 
A  city  ha\nng  the  power  to  build, 
buy,  or  condemn  works  may  legally 
contract  with  a  company  not  to  build 
competing  works  for  twenty-five 
years.  Walla  Walla  Water  Co.  v. 
Walla  Walla,  60  Fed.  Rep.  957 
(1894);  aff'd,  172  U.  S.  1  (1898). 
Even  though  an  exclusive  grant  be 
void,  j'et  where  for  ten  years  the  city 
has  paid  the  hydrant  rental  called  for 
by  the  contract,  and  money  was  in- 
vested on  the  faith  of  the  contract 
with  the  city,  it  cannot  repudiate  the 
contract  and  refuse  to  pay.  Fergus 
Falls  Water  Co.  v.  Fergus  Falls,  65 
Fed.  Rep.  586  (1895).  See  also  §  934, 
infra. 

1  Vicksburg,  etc.  Co.  v.  Vicksburg, 
185  U.  S.  65  (1902).  A  contract  be- 
tween a  city  and  a  water-works  com- 
pany whereby  the  latter  is  given  ex- 
clusive rights,  under  the  statutory 
power  of  the  city,  is  a  contract  and 
is  a  law  of  the  state,  within  the  mean- 
ing of  the  contract  clause  of  the  fed- 
eral constitution,  and  the  United 
States  court  has  jurisdiction  to  en- 
join any  \'iolation  thereof.  Ameri- 
can, etc.  Co.  V.  Home,  etc.  Co.,  115 
Fed.  Rep.  171  (1902).  An  exclusive 
grant  bj^  the  legislature  to  a  water- 
works company  to  supply  the  city 
with  water  may  be  repealed  under 
the  constitution  of  Alabama,  which 
prohibits  the  legislature  from  "mak- 
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suit  by  the  trustee  of  bondholders  of  a  water-works  company  to  enjoin 
the  city  from  constructing  its  own  water-works  in  violation  of  an  exclu- 
sive right  granted  to  the  company.^ 

The  courts,  however,  do  not  favor  these  exclusive  privileges,  and 
will  construe  them  strictly,  giving  no  wider  meaning  to  their  terms 
than  is  clearly  expressed.-  A  contract  of  a  city  to  use  a  certain  number 
of  public  hydrants  and  public  lights  is  not  illegal  on  the  ground  of 
being  an  exclusive  contract.^  A  city  may  be  given  power  to  lease  water- 
works owned  by  it.* 


ing  any  irrevocable  grants  of  special 
privileges  or  immunities,"  and  an- 
other provision  of  the  constitution 
that  a  repeal  or  amendment  may  be 
made,  provided  "no  injustice  shall  be 
done  to  the  incorporators,"  does  not 
prevent  such  amendment.  Bienville, 
etc.  Co.  V.  Mobile,  186  U.  S.  212 
(1902).  An  exclusive  water- works 
right  granted  by  the  state  is  a  con- 
tract which  cannot  afterwards  be 
repudiated  or  impaired.  New  Orleans 
Water-works  Co.  v.  Rivers,  115  U.  S. 
674  (1885);  St.  Tammany  Water- 
works V.  New  Orleans  Water- works, 
120  U.  S.  64  (1887).  In  New  Jersey 
it  seems  to  be  held  that  even  though 
a  city's  grant  to  a  company  of  an 
exclusive  right  to  furnish  water  be 
ultra  vires,  yet  equity  will  protect  the 
company  when  it  furnishes  sufficient 
water  and  reasonably.  "Equity  will 
protect  a  corporation  entitled  to  the 
enjoyment  of  an  exclusive  franchise 
against  unlawful  competition."  At- 
lantic City  Water-works  v.  Atlantic 
City,  39  N.  J.  Eq.  367  (1885). 

>  Mercantile  Trust  Co.  v.  Columbus, 
203  U.  S.  311  (1906). 

-  A  contract  by  a  city  with  a  water- 
works company,  contained  in  the  lat- 
ter's  charter,  whereby  it  had  the  sole 
right  to  supply  the  city  with  water 
from  a  certain  source,  is  not  im- 
paired by  authorizing  another  com- 
pany   to   supply   it   from   a    different 


source.  Stein  v.  Bienville,  etc.  Co., 
141  U.  S.  67  (1891),  aff'g  34  Fed. 
Rep.  145  (1888).  A  cit^'  has  inherent 
power  to  grant  a  franchise  to  a  water- 
works company  to  furnish  water  for 
thirty  years,  and  while  a  provision 
in  the  grant  that  it  shall  be  exclusive 
is  void,  this  does  not  render  invalid 
the  whole  contract.  City  of  Gadsden 
V.  Mitchell,  150  Ala.  137  (1906). 
A  charter  to  one  corporation  to  take 
water  from  a  certain  source  to  sup- 
ply a  town  does  not  prevent  a  similar 
charter  to  another  later  corporation. 
Rockland  Water  Co.  v.  Camden,  etc. 
Co.,  80  Me.  544  (1888).  A  water- 
works company  and  a  city,  having 
power  to  purchase  works,  cannot  en- 
join another  company  from  putting 
in  rival  works.  Chester's  Appeal,  8 
Atl.  Rep.  400  (Pa.  1887).  See  also 
Welsh  V.  Borough,  186  Pa.  St.  578 
(1898).  In  England,  by  statute,  no 
water-works  company  is  allowed  to 
put  works  in  a  town  which  another 
company  already  adequately  supplies. 
Held,  however,  that  the  latter  excep- 
tion does  not  apply  where  one  com- 
pany having  a  supply  uses  the  plant 
of  another  company  having  the  plant 
and  street  franchises.  Richmond,  etc. 
Co.  V.  Richmond,  L.  R.  3  Ch.  D.  82 
(1876).  In  Consolidated  Water  Co. 
V.  Babeock,  76  Fed.  Rep.  243  (1896), 
the  court  held  that  where  the  owner 
of  the  bonds  and  most  of  the  stock 


3  Cunningham  v.  City  of  Cleveland,    corporation    that    will    put    it    into 


98  Fed.  Rep.  657  (1899),  the  court 
refusing  to  follow  Brenham  v.  Water 
Co.,  67  Tex.  542. 

^  Where  a  water-works  system 
owned  by  a  city  is  in  a  worthless 
condition,  the  city  may  lease  it  to  a 


condition  to  furnish  a  satisfactory 
water  supply,  even  though  the  rental 
is  one  dollar  a  year.  Ogden  City  v. 
Bear  Lake,  etc.  Co.,  28  Utah,  25 
(1904). 
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The  rights  and  liabihties  of  a  water-works  company  as  against  other 
riparian  owiiers  of  the  source  of  supply  of  water  are  considered  else- 
where.^ Where  a  municipal  corporation  sinks  wells  on  its  land  and 
taps  all  the  sub-surface  water,  and  uses  such  water  for  sale  to  its  citi- 
zens, it  is  liable  in  trespass  for  the  damage  occasioned  to  adjacent 
land-owners  in  losing  their  supply  of  water  for  agricultural  purposes.^ 
The  general  powers  and  duties  of  a  water-works  company  depend  of 
course  largely  upon  its  charter  and  the  statutes  of  the  state.^  Although 
a  city  has  reached  the  limit  fixed  by  law  as  to  its  debts,  yet  it  may 
contract  to  pay  an  annual  rental  for  thirty  years  for  water,  but,  if  any 
year,  when  the  rent  becomes  due,  the  debt  is  still  at  the  limit,  then 
such  rent  is  illegal  and  not  collectible.^    The  federal  court  need  not 


of  a  water  company  wished  to  en- 
join the  city  from  contracting  with 
another  water  company  in  violation 
of  the  rights  of  the  former  water  com- 
pany, the  former  water  company  was 
a  necessary  party  to  the  suit.  Claims 
of  exclusive  privileges  are  strictly 
construed.  Emerson  v.  Common- 
wealth, 108  Pa.  St.  Ill  (1884);  Le- 
high Water  Co's  Appeal,  102  Pa.  St. 
515  (1883).  See  also  §§  906,  913,  922, 
927,  supra. 

1  See  §  931a,  infra. 

2  Forbell  v.  City  of  New  York,  164 
N.  Y.  522  (1900) ;  Reisert  v.  City  of 
New  York,  174  N.  Y.  196  (1903). 
Where  a  city  by  the  operation  of  a 
water-works  system  consisting  of 
wells  and  pumps  on  its  own  land, 
drains  the  surrounding  territory  and 
affects  a  stream  on  the  land  of  an- 
other person,  the  city  is  liable  in 
damages  therefor.  Smith  v.  City  of 
Brooklyn,  160  N.  Y.  357  (1899).  A 
municipality  is  liable  for  sinking 
wells  and  drawing  off  the  sub-siu^ace 
water  from  the  premises  of  adjoining 
property  owners,  thereby  stopping  the 
flow  of  a  spring.  Commissioners  of 
Aberdeen  v.  Bradford,  94  Md.  670 
(1902). 

*  A  water-siipply  company  may  use 
its  pipes  to  supply  other  towns  where 
its  charter  so  provides  and  the  city 
ordinance  does  not  forbid.  Duluth 
V.  Duluth,  etc.  Co.,  45  Minn.  210 
(1891).  A  corporation  owning  water- 
works outside  of  a  city  may  agree 
to  furnish  water  to  one  inside  the 
city,   the  general   distribution   of   the 


water  to  be  under  the  joint  control 
of  two  agents,  each  corporation  ap- 
pointing one,  and  the  profits  to  be 
di\-ided  equally.  San  Diego  Water 
Co.  V.  San  Diego  Flume  Co.,  108  Cal. 
549  (1895).  A  water  company  must 
lower  its  pipes  when  necessary  to 
make  them  conform  to  a  new  grade. 
Jersey  City  v.  Hudson,  13  N.  J.  Eq. 
420  (1861).  Where  the  contract  of 
a  water-works  companj'  with  the  city 
required  it  to  filter  its  water,  the  city 
may  enforce  this  contract  by  a  suit 
for  specific  performance.  The  con- 
sumers will  not  be  left  to  an  action 
for  damages.  Burlington  v.  Burling- 
ton Water  Co.,  86  Iowa,  266  (1892). 
A  water-works  company  may  shut  off 
the  water  from  a  customer  who  \ao- 
lates  its  reasonable  regulations.  Shi- 
ras  V.  Ewing,  48  Kan.  170  (1892).  A 
bond  given  to  a  city  to  the  effect  that 
water-works  will  be  built  is  without 
consideration,  where  the  ordinance 
giving  the  right  to  construct  the 
works  did  not  call  for  a  bond.  Mof- 
fett  V.  Goldsborough,  52  Fed.  Rep. 
560  (1892). 

'  Keihl  V.  South  Bend,  76  Fed.  Rep. 
921  (1896).  Even  though  a  city 
e.xceeds  its  charter  power  to  incur  debt 
in  acquiring  a  water-works  system, 
yet  if  the  city  afterwards  has  power  to 
incur  the  debt  it  is  legal.  City  of 
Santa  Cruz  v.  Wykes,  202  Fed.  Rep. 
357  (1913).  Even  though  the  charter 
of  a  city  limits  its  debt  to  .S50,000, 
and  it  already  owes  S16,000,  yet  the 
city  may  make  a  contract  with  a 
water-works   company   and    agree   to 
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follow  the  decisions  of  the  supreme  court  of  the  state  on  the  question 
of  whether  annual  rental  to  be  paid  by  a  state  to  a  water-works  com- 
pany is  to  be  considered  a  debt,  where  such  decisions  were  rendered 
after  the  contract  had  been  made.^  A  municipality  may  contract 
with  a  water-works  company  for  a  longer  period  than  the  duration  of 
the  term  of  office  of  the  members  of  the  city  council,  and  a  contract 
for  twenty-one  years  is  legal. ^     In  Minnesota,  however,  it   has  been 


pay  the  latter  $1,500  a  year  for 
twenty-five  years.  A  contract  for  a 
future  debt  to  be  incurred  is  different 
from  an  existing  debt.  Walla  Walla 
City  V.  Walla  Walla  Water  Co.,  172 
U.  S.  1  (1898).  Hydrant  rental 
which  a  municipality  agrees  to  pay 
for  thirty  years  is  figured  year  by 
year,  in  estimating  the  indebtedness 
of  the  municipality,  and  an  option 
retained  by  the  municipality  in  this 
contract  whereby  it  has  a  right  to 
purchase  the  works  does  not  invali- 
date the  transaction.  Fidelity,  etc. 
Co.  V.  Fowler  Water  Co.,  113  Fed. 
Rep.  560  (1902).  The  annual  pay- 
ment to  a  water-works  company  is 
the  amount  figured  in  determining 
whether  the  city  is  exceeding  its  limit 
of  indebtedness.  Anoka,  etc.  Co.  v. 
City  of  Anoka,  109  Fed.  Rep.  580 
(1901).  For  a  digest  of  the  cases  on 
the  effect  of  a  limitation  upon  debts 
upon  a  contract  to  pay  a  fixed  sum 
for  a  series  of  years,  see  43  Cent. 
L.  J.  381  (1896).  In  Kentucky  a  long- 
time municipal  contract  to  pay  for 
water  and  electric  light  at  a  fixed 
sum  per  annum  is  construed  as  a 
present  debt  for  the  whole  sum  for 
all  the  years,  in  ascertaining  whether 
the  five  per  cent,  limit  is  overrun. 
Beard  v.  Hopkinsville,  95  Ky.  239 
(1894).  Although  the  constitution  of 
the  state  limits  the  indebtedness 
of  cities  to  five  per  cent,  of  the  as- 
sessed value  of  the  taxable  property, 
and  although  a  city  already  owes 
within  $20,000  of  the  limit,  yet  it 
may  contract  to  pay  for  thirty  years 
the  annual  sum  of  $7,040  for  gas, 
payments  to  be  made  monthly.  East 
St.  Louis  V.  East  St.  Louis,  etc.  Co., 
98  111.  415  (1881).  But  if  the  limit 
is  already  reached,  then  not  even  a 
contract  for  water  for  city  hydrants 
is  enforceable.     Prince  v.  Quincy,  105 


111.  138,  215  (1883).  A  city  may  eon- 
tract  for  a  suppb'  of  water  for  twenty 
years.  A  limitation  on  debts  to  be 
incurred  by  the  city  applies  to  the 
rental  payable  each  year  of  the  twenty 
years,  and  not  to  the  aggregate  sum 
paid  during  the  twenty  years.  Even 
though  the  consideration  for  rent  be 
illegal,  yet  recovery  may  be  had  by 
a  water-works  company  on  a  quantum 
valebat.  Higgins  v.  San  Diego,  45 
Pac.  Rep.  824  (Cal.  1896).  Bonds  is- 
sued by  a  city  to  pay  for  water-works 
are  void  where  the  indebtedness  of 
the  city  is  limited  by  the  constitution 
to  a  certain  amount,  and  this  amount 
has  already  been  reached  by  the  city, 
exclusive  of  the  water-works  bonds. 
Buchanan  v.  Litchfield,  102  U.  S.  278 
(1880) ;  also  Nesbit  v.  Riverside  Ind. 
Dist.,  144  U.  S.  610  (1892).  Where 
a  city  contracts  for  water  for  a  long 
period  of  time,  the  annual  payment 
is  figured  as  a  part  of  the  annual 
taxes  in  estimating  whether  the  maxi- 
mum tax  allowed  is  exceeded.  Sted- 
man  v.  City  of  Berlin,  97  Wis.  505 
(1897). 

1  Mercantile,  etc.  Co.  v.  Columbus, 
etc.  Co.,  130  Fed.  Rep.  180  (1903); 
s.  c,  203  U.  S.  311. 

2  Illinois,  etc.  Bank  r.  Arkansas 
City,  76  Fed.  Rep.  271  (1896).  A 
city  may  make  a  long-time  contract 
for  public  hydrants  and  public  lights. 
Cunningham  v.  City  of  Cleveland,  98 
Fed.  Rep.  657  (1899).  A  city  may 
make  a  contract  for  a  supply  of  water 
and  light  for  thirty-one  years  and  fix 
the  rates  to  be  charged  during  that 
period,  and  the  burden  of  proof  that 
the  terms  of  such  contract  were  un- 
reasonable is  upon  the  party  attack- 
ing it.  Reed  v.  City  of  Anoka,  So 
Minn.  294  (1902).  A  city  having 
power  to  furnish  water  and  control 
the   erection   of   works   for   that    pur- 
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held  that  a  thirty -year  contract  given  by  a  city  to  a  water-works  com- 
pany to  supply  water  to  the  city  for  fire  protection  is  unreasonable 
in  length  of  time  and  is  void.^  An  ordinance  granting  rights  to  a  water- 
works company  and  binding  the  city  to  pay  for  twenty-one  years  large 
water  rentals  to  the  trustees  of  the  mortgage  of  the  water-works  com- 
pany, which  practically  guarantees  the  success  of  the  company,  and 
which  also  authorizes  the  city  to  purchase  nearly  the  entire  capital 
stock  of  the  corporation,  is  practically  employing  the  credit  of  the  city 
for  the  benefit  of  a  private  corporation  and  is  illegal.^  A  perpetual  con- 
tract by  a  city  with  a  water-works  company  to  annually  levy  taxes 
and  pay  the  proceeds  to  the  water  company  is  illegal,  and  the  contract 
is  not  even  good  for  the  term  of  the  chartered  existence  of  the  company.^ 
The  federal  court  has  no  jurisdiction  of  a  suit  in  behalf  of  the  trustee 
of  a  water-works  company  mortgage  to  test  the  validity  of  a  city  ordi- 
nance repudiating  the  water-works  grant,  where  the  arrangement  of 
parties  is  merely  a  contrivance  to  give  jurisdiction  to  the  United  States 
court,  after  the  highest  court  in  the  state  in  which  the  controversy  arose 
has  decided  that  the  ordinance  is  legal. ^  \\Tiere  a  municipality  contracts 
with  a  water-works  company  for  twenty  years,  when  it  is  authorized 
to  contract  for  only  ten  years,  the  contract  is  not  good,  even  for  ten 
years. ^  Even  though  the  right  of  a  water- works  company  to  occupy 
the  streets  has  expired,  yet  the  company  has  a  reasonable  time  there- 
after to  negotiate  for  an  extension  or  renewal  of  its  franchise,  or  to 
close  out  its  business.®     A  water  company  having  the  right  to  water 

pose  may  authorize  a  corporation  to  city  agrees  to  pay  all  city   taxes  on 

construct  such  works,  and  may  make  the    property    of    such    water-works 

a   contract   for  a  reasonable   term   of  company.     Little    Falls,    etc.    Co.    v. 

years  for  furnishing  water  to  the  city  City    of   Little    Falls,    74   Minn.    197 

at  a  price  specified.     Anoka,  etc.  Co.  (1898).     In  a  contract  between  a  city 

V.  City  of  Anoka,  109  Fed.  Rep.  580  and  a  water-works  company  the  city 

(1901).     As   to   the   power   of   a   city  may   agree   to   pay   all   taxes   on    the 

to  contract  for  a  series  of  years,  see  company's    property    in    excess    of    a 

also    Dillon,    Mun.    Corp.    (4th    ed.),  certain  sum.     Ludington,  etc.   Co.   v. 

§§131,    136,    136a.     Also    see    §927,  City    of    Ludington,    119    Mich.    480 

supra.     A  grant   by  a  city  in   Texas  (1899).     See    also    note    4,    p.    3828, 

to    a    water-works    company    of    the  supra. 

right  to  supply  water  for  twenty-five  ^  geott  v.  City  of  La  Porte,  162  Ind. 

years  to  the  city  and  the  citizens  is  34  (1903). 

not  in  violation  of  the  constitutional  ^  Westminster  Water  Co.  v.  Mayor, 

provision   of    that   state   against   mo-  etc.,  98  Md.  551  (1904). 

nopolies,   the   grant   not   being   exclu-  ■•  City  of  Dawson  v.  Columbia  Trust 

sive.     Bartholomew  v.  Austin,  85  Fed.  Co.,  197  U.  S.   178  (1905),  rev'g  130 

Rep.   359    (1898),    the   court   refusing  Fed.  Rep.  152. 

to  follow  Brenham  v.  Brenham  Water  ^  Town  of   Kirkwood  v.  Meramec, 

Co.,  67  Tex.  542  (1887).  etc.  Co.,  94  Mo.  App.  637  (1902). 

1  Flynn   v.   Little  Falls,  etc.  Water  «  Cedar  Rapids,  etc.  Co.  v.  Citv  of 

Co.,  77  N.  W.  Rep.  38  (Minn.  1898).  Cedar  Rapids,  118  Iowa,  234  (1902). 

So   also   is   a   contract   by  which   the  The  mere  threat  of  a  city  to  claim  that 
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has  also  the  right  to  the  ice.^  A  water- works  company  has  no  in- 
herent power  to  sell  or  lease  its  property  to  another  company.^  But 
even  if  it  does  so,  no  one  but  the  state  can  complain.^  A  water-works 
grant  by  a  city  to  certain  persons  and  their  assigns  authorizes  them  to 
sell  the  same.^  A  water  company  has  inherent  power  to  mortgage  its 
property  and  also  its  contract  with  the  city  to  supply  water. ^  A  water- 
works mortgage  covering  ordinances  granted  to  the  company  by  the 
city  may  be  construed  to  cover  rights  granted  the  company  by  the 
state. ^  A  mortgage  of  a  water-works  company  covering  extensions, 
additions,  and  after-acquired  property  covers  a  new  pumping  station 
and  a  new  source  of  supply.^    A  trustee  of  a  mortgage  of  a  water-works 

a  street  railway  grant  has  expired  is  not    agreed   upon.     If    the    city    does    not 
such  action  as  will   sustain   a  bill   in    Object   to   the   mortgage   the  corpora- 
equity  to  enjoin  any  action.     Elkins      '  '     '       "       *  ttt-^-_ 
V.  City  of  Chicago,  119  Fed.  Rep.  957 
(1902). 

1  Wright  V.  Woodcock,  86  Me.  113 
(1893). 

2  New  Albany  Water-works  v.  Louis- 
ville, etc.  Co.,  122  Fed.  Rep.  776 
(1903).     A    water-works    company    is 


tion  cannot  object.  American  Water- 
works Co.  V.  Farmers'  L.  &  T.  Co., 
73  Fed.  Rep.  956  (1896).  A  city  o\vti- 
ing  water-works  has  no  power  to  sell 
them  unless  the  statute  e.xpressly  au- 
thorizes such  sale.  Huron  Water- 
works Co.  V.  Huron,  7  S.  Dak.  9  (1895). 

v^^v^^y.     .^    .. ^^ x- ^     —    Where  for  eight  years  a  city  has  ac- 

a  quasi-public  corporation  and  can-  quiesced  in  a  sale  by  a  water-works 
not  sell  its  entire  property  unless  company  of  its  plant  to  another  com- 
authorized  by  statute  so  to  do,  but  pany,  the  city  cannot  avoid  its  con- 
a  statute  authorizing  corporations  to  tract  on  the  ground  that  such  sale 
sell  their  property  on  a  two-thirds  was  illegal.  City  of  Austin  v.  Bar- 
vote  of  their  stockholders  gives  such  tholomew,  107  Fed.  Rep.  349  (1901). 
power    to    a    water-works    company.  *  State  v.  Topeka,  etc.  Co.,  61  Kan. 

City  of  South  Pasadena  v.  Pasadena,  547  (1900),  holding  also  that  where  a 
etc.  Co.,  152  Cal.  579  (1908).  water-works     contract     between     the 

3  Even  though  an  electric-light  company  and  the  city  is  mortgaged  and 
company  has  no  power  to  assign  its  the  mortgage  is  foreclosed,  the  pur- 
franehise  to  construct  and  operate  its  chaser  at  the  sale  may  transfer  the 
plant,  yet  if  it  does  assign  it  to  an  same  to  a  foreign  corporation  and  the 
individual  and  he  then  assigns  it  to  latter  may  own  the  property  and  en- 
a  corporation,  and  the  latter  is  al-  force  the  contract, 
lowed  by  the  municipality  to  com-  « Andrews  v.  National  Foundry, 
plete  and  operate  the  plant,  the  as-  etc.  Works,  61  Fed.  Rep.  782  (1894). 
signment  is  legal,  and,  moreover,  no  As  to  a  corporate  mortgage  deed  of 
one    can    raise    a    question    as    to    its     trust  on  water  ditches,   see  Frank  v. 


legality,  except  the  municipality  it 
self.  Matter  of  Long  Acre,  etc.  Co., 
117  N.  Y.  App.  Div.  80  (1907) ;  aff'd, 
188  N.  Y.  361. 

*  San  Luis  Water  Co.  i-.  Estrada, 
117  Cal.  168  (1897).  Cf.  §  894,  supra. 
A  foreign  corporation  may  mortgage 
or   sell    water-works   as    well    as    con 


Hicks,  4  WVo.  502  (1894).  A  court 
of  equity  may  authorize  the  receiver 
of  water-works  to  incur  debts  which 
shall  be  prior  in  right  to  a  pree.xist- 
ing  mortgage.  Ellis  v.  Vernon,  etc. 
Co.,  4  Tex.  Civ.  App.  66  (1893). 

7  New  England,  etc.  Co.  v.  Farmers', 
etc.   Co.,    136   Fed.   Rep.   521    (1905), 


struct  them,  where  its  charter  author-  holding  that  where  the  owner  of  all 
izes  it  so  to  do,  and  where  the  city  the  stock  of  a  water-works  conipany 
has  power  from  the  legislature  to  organizes  another  company  to  build 
grant  the  right  to  construct  water-  a  new  pumping  station  and  a  i^^^^^ 
works    on    such    terms    as    may    be    source  of  supply,  a  mortgage  of  the 
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company  cannot  enforce  in  the  federal  court  a  contract  between  the 
company  and  the  city,  where  the  company  could  not  bring  suit  in  the 
federal  court. ^  But  where  the  original  contract  between  a  water-works 
company  and  the  city  provides  that  the  rental  to  be  paid  by  the  city 
shall  be  paid  to  the  trustee  of  the  mortgage,  and  such  trustee  is  a  non- 
resident, the  trustee  may  enforce  pajment  by  a  suit  in  the  United 
States  court. ^  Where  a  mortgage  on  a  water-works  is  being  foreclosed 
in  the  federal  court,  that  court  has  jurisdiction  to  collect  hydrant  rentals 
due  from  the  city.^  The  remedy  of  a  water-works  company  to  collect 
rental  from  the  town,  in  accordance  with  the  contract  between  them,  is 


first  company  covering  extensions, 
additions  and  after-acquired  property 
covers  such  new  pumping  station,  it 
appearing  that  a  portion  of  the  mort- 
gage bonds  were  reserved  for  such 
extension,  and  the  physical  facts  were 
visible  to  any  person,  and  the  pro- 
visions in  the  mortgage,  which  were 
also  open  to  public  notice,  making  it 
evident  that  the  mortgage  necessarily 
included  the  new  pumping  station 
and  mains. 

1  Boston,  etc.  Co.  v.  Plattsmouth,  76 
Fed.  Rep.  881  (1896).  A  mortgagee 
of  a  water-works  company  cannot 
bring  suit  in  the  federal  court  to  col- 
lect from  the  city  water  rents  when 
the  city  and  the  company  are  citizens 
of  the  same  state.  Such  a  suit  must 
be  at  law  and  cannot  be  by  a  pro- 
ceeding in  a  foreclosure  suit.  City 
of  Eau  Claire  v.  Payson,  107  Fed. 
Rep.  552  (1901).  The  remedy  of  a 
mortgagee  to  collect  water  rentals 
from  a  city  under  a  contract  which 
was  subject  to  the  mortgage  must  be 
at  law.  City  of  Eau  Claire  v.  Pay- 
son,  109  Fed.  Rep.  676  (1901).  A 
trustee  of  a  mortgage  of  a  water- 
works company  cannot  file  a  bill  in 
the  United  States  court  against  the 
companj'  and  the  city  in  whieh^  the 
water-works  are  located,  where  the 
company  and  the  city  are  citizens  of 
the  same  state  and  it  transpires  that 
the  interests  of  the  trustee  and  com- 
pany are  the  same,  the  suit  being 
practically  against  the  city.  Boston, 
etc.  Co.  V.  City  of  Racine,  97  Fed. 
Rep.  817  (1899).  See  also  note  3, 
p.  3796. 

2  Columbia,  etc.  Co.  v.  City  of  Daw- 


son, 130  Fed.  Rep.  152  (1903) ;  rev'd, 
in  197  U.  S.  178  on  the  ground  that 
the  diverse  citizenship  was  a  mere 
subterfuge. 

» Fidelity,  etc.  Co.  v.  Fowler  Water 
Co.,  113  Fed.  Rep.  560  (1902).  In  a 
suit  to  foreclose  a  water-works  com- 
pany's mortgage  the  court  cannot 
compel  the  city  to  pay  to  the  mort- 
gagee water  rents  which  the  city 
denies  to  be  due.  City  of  Eau  Claire 
V.  Payson,  107  Fed.  Rep.  552  (1901). 
Where  an  insolvent  water-works  com- 
pany is  in  the  hands  of  a  receiver  the 
contract  of  the  city  to  pay  hydrant 
rates  may  be  enforced  in  that  same 
suit.  Cunningham  v.  City  of  Cleve- 
land, 98  Fed.  Rep.  657  (1899).  A 
suit  by  the  trustee  of  a  mortgage, 
covering  water  rentals  due  from  the 
oity,  to  recover  such  rentals  cannot 
be  brought  in  the  federal  court,  where 
the  city  and  the  water-works  company 
are  citizens  of  the  same  state.  Such 
rentals  cannot  be  collected  in  connec- 
tion with  the  foreclosure  suit,  inas- 
much as  the  remedy  is  at  law.  Amer- 
ican, etc.  Co.  V.  Home,  etc.  Co.,  115 
Fed.  Rep.  171  (1902).  Where  a  water- 
works mortgage  is  foreclosed  and  on 
the  sale  the  purchaser  is  a  citizen 
of  another  state,  he  can  bring  suit 
in  the  federal  court  to  collect,  under  a 
contract  between  the  old  company 
and  the  city  for  the  supply  of  water, 
even  though  the  company  itself  could 
not  have  brought  suit  in  the  federal 
court,  it  being  a  citizen  of  the  same 
state  as  the  city.  Portage  City,  etc. 
Co.  V.  City  of  Portage,  102  Fed.  Rep. 
769  (1900). 
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at  law  and  not  in  equity.^  A  water-works  company  being  an  enterprise 
of  a  quasi-public  nature,  its  creditors  can  subject  its  property  to  their 
debts  only  by  a  suit  in  equity.^ 

The  legislature  may  regulate  the  rates  charged  by  a  water-works 

company.^     The    legislature    may  authorize    cities    to    reduce    water 

rates  which  are  unreasonably  high,  and  such  reductions  may  be  made 

from  time  to  time.*    The  power  of  a  state  to  regulate  water  rates  will 

1  Raton,  etc.  Co.  v.  Raton,  174  U.  S.  297  (1896).  The  federal  receiver  of 
360  (1899).  a  water  company  may   file*  a  bill  in 

2  A  water-works  plant  in  England  equity  to  establish  his  right  to  fix 
is  considered  as  of  such  a  public  water  rates.  Lanning  i'.  Osborne,  79 
nature  as  to  preclude  a  foreclosure  Fed.  Rep.  6.57  (1897).  After  such 
and  sale  by  creditors  secured  by  an  suit  is  started  a  consumer  cannot 
undertaking.  The  court  will  only  start  suit  in  the  state  court  to  test 
appoint  a  receiver  to  operate  the  plant  the  same  question.  Ward  v.  San 
for  the  benefit  of  creditors.  Blaker  Diego,  etc.  Co.,  79  Fed.  Rep.  665 
V.  Herts,  etc.  Co.,  L.  R.  41  Ch.  D.  (1897).  Where  a  water-works  cost 
399  (1889).  In  Wisconsin  the  me-  $750,000,  and  the  municipality  reduces 
ehanics'  lien  law  is  applicable  to  the  rates  so  that  the  net  profit  is  only 
quasi-public  corporations.  When  lev-  S25,000,  the  reduction  is  illegal.  San 
led  upon  a  part  of  water-works,  the  Diego  W.  Co.  v.  San  Diego,  118  Cal. 
court  wnll  not  order  a  sale  of  that  556  (1897).  The  legislature  may  pro- 
part,  but  the  sale  of  the  whole.  Na-  vide  that  commissioners  appointed 
tional,  etc.  Works  v.  Oconto,  etc.  Co.,  partly  by  a  municipality  and  partly 
52  Fed.  Rep.  43  (1892) ;  aff'd,  59  Fed.  by  a  water-works  company  shall  fix 
Rep.  19.  the    price    to    be    charged    for   water. 

3  Spring  Valley  Water  Works  v.  City  of  Pocatello  v.  Murray,  21  Idaho, 
Schottler,  110  U.  S.  347  (1884).  180  (1912).  The  supreme  court  of 
Where  the  power  to  reduce  water  the  United  States  -nill  not  reverse  a 
rates  is  delegated  to  a  local  board,  decision  of  the  supreme  court  of  Idaho 
that  board  must  strictly  comply  with  that  its  constitution  allows  its  legisla- 
the  statutory  requirements  as  to  in-  ture  to  compel  a  water  company  to 
vestigation,  etc.,  before  reducing  the  submit  to  arbitration  the  question  of 
rates.  Spring  VaUey  Water  Works  its  rates.  Murray  v.  Pocatello,  226 
V.  San  Francisco,  82  Cal.  286  (1890).  U.  S.  318  (1912).  A  provision  in  a 
In  Pennsylvania  a  water  consumer  water- works  company's  charter  that 
may  apply  to  the  court  to  determine  the  legislature  might  prescribe  such 
the  reasonableness  of  the  water  rates  regulations  as  it  saw  fit  gives  the  legis- 
charged  by  a  private  water  company  lature  power  to  regulate  water  rat«s, 
and  to  decree  that  the  charges  be  and  a  statute  authorizing  a  city  to 
decreased.  Any  reduction  must  be  contract  with  a  water-works  company 
reasonable.  Brymer  v.  Butler  Water  to  furnish  water  "at  such  rates  as 
Co.,  179  Pa.  St.  331  (1897).  Where  may  be  fixed  by  ordinance"  author- 
a  city  grant  to  a  water-works  com-  izes  the  city  to  fix  such  rat<?s  from  time 
pany  pro\ades  that  the  water  rates  to  time,  pro\'ided  the  rates  are  fair 
shall  be  fixed  by  the  city,  but  are  not  and  reasonable,  and  the  city  may  re- 
to  be  less  than  the  rates  in  similar  duce  the  rate  which  it  had  agreed  to 
towns  of  the  state,  the  company  can-  pay  for  the  supply  of  water  to  hj-- 
not  sustain  a  suit  in  equity  to  de-  drants.  City  of  Dan\ille  v.  D&miWo, 
Clare  a  reduction  of  rates  void,  unless  etc.  Co.,  178  111.  299  (1899).  See  also 
it   sets   forth  facts   showing   that   the  §  902,  supra. 

rate  is  less  than  the  rate  charged  in  '  City  of  DanviUe  i-.  Danville  Water 

similar    towns    in    the    state.     Lead-  Co.,  ISO  111.  235  (1899).     A  reduction 

ville  Water  Co.  v.  Leadville,  22  Colo,  of  water  rates  by  a  city  under  a  stat- 
(241)                       .                 3841 
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not  be  construed  as  having  been  contracted  away  if  there  is  any  doubt 
as  to  the  meaning  of  such  contract.^  A  grant  from  a  city  to  a  water- 
works company  which  fixes  the  rates  to  be  charged  for  water  does  not 
prevent  a  subsequent  reduction  of  rates  under  a  reserved  right  so 
to  do.  A  consumer  who  agrees  to  take  water  subject  to  the  regula- 
tions of  the  company  is  not  thereby  bound  to  pay  the  first-named 
rates.^  Under  the  reserved  right  to  amend  the  legislature  may  re- 
duce water  rates  provided  the  reduction  is  reasonable  and  leaves  six 
per  cent,  on  the  present  value  of  the  property  used,  even  though  the 
original  cost  was  much  greater ;  ^  in  other  words,  a  reduction  of  water 
rates  by  statute  so  as  to  give  an  income  of  six  per  cent,  upon  the  value 
of  the  property  actually  used  is  constitutional.'*    Where  a  city  leases 

be  allowed  for  and  nothing  will  h& 
allowed  for  good-will  if  the  water- works 
company  has  a  monopoly.  Contra, 
etc.  Co.  I'.  City  of  Oakland,  159  CaL 
323  (1911).  A  water-works  company 
is  entitled  to  charge  rates  which  will 
pay  operating  expenses,  interest  on 
debts  representing  money  expended 
upon  the  property,  reasonable  divi- 
dends on  stock  representing  money 
actually  invested,  and  also  the  amount 
of  annual  depreciation,  and  if  its  in- 
come as  reduced  may  be  less  than  five 
per  cent,  on  the  value  of  its  property, 
it  may  enjoin  the  reduction.  Contra, 
etc.  Co.  V.  City  of  Oakland,  165  Fed. 
Rep.  518  (1904).  A  court  will  enjoin 
a  city  from  reducing  water  rates  where 
it  is  shown  that  the  reduced  price 
would  not  net  five  per  cent,  on  the 
value  of  the  property.  In  determining 
the  value,  the  estimated  cost  of  a 
similar  system  may  be  considered  but 
is  not  controlling.  The  value  of  the 
franchise  is  also  to  be  included.  Only 
such  property  as  is  actually  used  is  to 
be  considered,  and  is  to  be  valued  at 
what  it  is  worth  for  such  purpose. 
The  court  may  consider  also  the  market 
value  of  the  outstanding  stock  and 
bonds.  The  cost  of  replacing  property 
destroyed  through  the  company's 
fault  or  negligence  will  not  be  con- 
sidered, but  depreciation  will  be 
allowed  on  gross  income  in  ascertaining 
the  net  income.  Spring  Valley,  etc. 
Co.  V.  City,  etc.  of  San  Francisco,  165 
Fed.  Rep.  667  (1908). 

*  Stanislaus  County  v.  San  Joaquin^ 
etc.  Co.,  192  U.  S.  201  (1904). 


ute  was  sustained  in  Redlands,  etc. 
Co.  V.  Redlands,  121  Cal.  365  (1898). 
See  also  §  902,  supra.  The  legislature 
may  authorize  municipalities  to  re- 
duce water  rates  to  a  reasonable 
basis.  City  of  Tampa  v.  Tampa 
Waterworks  Co.,  45  Fla.  600   (1903). 

*  Owensboro  v.  Owensboro,  etc.  Co., 
191  U.  S.  358  (1903).  The  legislature 
cannot  change  water  rates  when  the 
company  has  a  contract  with  the  city 
fixing  the  rates  and  providing  for 
changes.  City  of  Pocatello  v.  Mur- 
ray, 173  Fed.  Rep.  382  (1909). 

2  Rogers,  etc.  Co.  v.  Fergus,  178  111. 
571  (1899) ;  aflf'd,  in  180  U.  S.  624. 
Where  a  city,  having  a  statutory  power 
so  to  do,  makes  a  contract  with  a 
street-railway  company,  fixing  the 
fares,  such  contract  is  valid,  and  the 
reserved  right  of  the  citj'  to  make 
rules  and  regulations  in  regard  to 
the  road  does  not  give  it  power  to 
reduce  the  rates.  Detroit  v.  Detroit, 
etc.  Ry.,  184  U.  S.  368  (1902).  Where 
the  statutes  give  a  city  the  right  to 
reduce  water  rates,  a  contract  be- 
tween the  city  and  a  water-works 
company,  to  the  effect  that  the  com- 
pany shall  supply  watef  to  private 
consumers  at  a  specified  rate,  does 
not  prevent  a  reduction  of  that  rate 
by  the  city.  Knoxville  Water  Co.  v. 
Mayor,  etc.  of  Knoxville,  189  U.  S. 
434  (1903). 

'  Stanislaus  County  v.  San  Joaquin, 
etc.  Co.,  192  U.  S.  201  (1904).  In 
fixing  water  rates  a  municipality  need 
not  consider  past  depreciation  but 
only  the  value  of  the  property  at  that 
time,  but  depreciation  of  the  year  must 
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its  water-works  for  thirty  years,  and  agrees  by  contract  the  city  will 
not  reduce  the  water  rates  during  that  time,  it  is  illegal  for  the  city  to 
reduce  the  rates  before  the  expiration  of  that  time.^  The  federal 
courts  have  jurisdiction  of  a  bill  in  equity  to  enjoin  a  city  from  en- 
forcing an  ordinance  unreasonably  reducing  water  rates,  where  the 
complainant  claims  that  the  reduction  amounts  to  a  taking  of  its  prop- 
erty without  just  compensation,  and  such  suit  may  be  by  the  mort- 
gagee of  the  property,  the  mortgagor  being  a  necessary  party  .^  The 
general  rule,  however,  is  that  the  court  will  not  interfere,  unless  the 
reduced  rates  are  so  plainly  and  palpably  unreasonable  as  to  make  their 
enforcement  equivalent  to  the  taking  of  property  for  public  use,  with- 
out such  compensation  as,  under  the  circumstances,  is  just  both  to  the 
owner  and  the  public.^ 

The  supreme  court  of  the  United  States  has  also  held  that  even 
though  a  city  has  power  by  statute  to  contract  with  a  water-works 
company  for  a  supply  of  water  for  public  and  private  use  for  a  period 
not  exceeding  thirty  years,  and  to  charge  "  such  rates  as  may  be  fixed 
by  ordinance,"  and  even  though  it  makes  such  a  contract  specifying 
the  rates  to  be  paid  by  the  city  for  hydrants,  yet  if  there  is  nothing  in 
the  contract  binding  the  city  not  to  thereafter  regulate  water  rates, 
the  city  may,  under  a  statute  existing  at  that  time  giving  the  legisla- 
ture the  right  to  regulate  water  rates,  reduce  the  rates  charged  by  such 
water- works  company  for  public  and  private  use,  especially  where  the 

1  Los   Angeles  v.    Los  Angeles,  etc.  bring  suit  to  enjoin  an  illegal  redue- 

Co.,  177  U.  S.  558  (1900).  tion  of  the  water  rates  by  a  munici- 

^  Consolidated  W.  Co.  v.  San  Diego,  pality,   but  a  bondholder  secured  by 

84  Fed.    Rep.   369    (1897) ;     aff'd,   93  such  mortgage  cannot  bring  such  suit 

Fed.      Rep.     849      (1899).     See     also  unless     the     trustee     has    refused     to 

§§  902,    913,    supra.     Even   though   a  bring  it.     Consolidated  Water  Co.   v. 

time  contract  between  a  city  and  a  City  of  San  Diego,  89  Fed.  Rep.  272 

water-works     company     has    expired,  (1898). 

yet,  if  both  parties  continue  to  act  '  San  Diego,  etc.  Co.  r.  National 
under  the  contract  and  the  company  City,  174  U.  S.  739  (1899),  invoking 
makes  extensions  at  the  request  of  the  reasonableness  of  a  reduction  of 
the  city,  in  accordance  with  the  con-  water-works  rates  by  a  municipal  cor- 
tract,  the  city  will  be  enjoined  from  poration  in  California,  under  a  power 
reducing  the  water  rates  for  citizens  reserved  by  the  statutes  so  to  do.  A 
as  specified  in  the  contract.  Los  reduction  of  water  rates  which  will 
Angeles,  etc.  Co.  v.  City  of  Los  result  in  depriving  the  companj'  of 
Angeles,  103  Fed.  Rep.  711  (1900).  its  property  is  not  due  process  of  law 
Even  though  a  contract  between  a  and  is  illegal,  but  if  the  reduction 
city  and  a  water-works  company  ex-  still  enables  the  company  to  make 
pires  pending  litigation  as  to  the  four  or  five  per  cent,  it  is  not  an 
validity  of  a  reduction  of  rates,  yet  illegal  reduction,  even  though  depre- 
the  court  is  not  thereby  ousted  from  elation  and  "going  value"  are  not  con- 
jurisdiction  of  the  case.  Kimball  v.  sidered  in  arriving  at  the  profits. 
City  of  Cedar  Rapids,  100  Fed.  Rep.  Cedar  Rapids,  etc.  Co.  v.  City  of  Cedar. 
802  (1900).  The  trustee  of  the  mort-  Rapids,  118  Iowa,  234  (1902). 
gage  of  a  water-works  company  may 
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supreme  court  of  the  state  has  held  that  the  city  had  no  power  to  make 
an  irrevocable  contract  for  thirty  years  fixing  water  rates.^  ^Vhere 
the  constitution  of  the  state  gives  the  legislature  power  to  prevent  ex- 
cessive charges  by  public-service  corporations,  and  the  legislature  au- 
thorizes cities  to  reduce  water  rates,  provided  no  contract  is  thereby 
invalidated,  a  city  may  reasonably  reduce  water  rates,  even  though  it 
had  made  a  contract  with  the  water  company  after  the  constitution 
was  enacted,  but  before  the  statute  was  passed.^ 

The  legislature  may  authorize  the  condemnation  of  the  property 
or  rights  of  a  water-works  company  under  the  power  of  eminent  do- 
main.^   A  city  having  power  to  contract  with  a  water-works  company 

1  Moreover,  the  words  "at  such  14  111.  314  (1853).  In  Connecticut 
rates  as  may  be  fixed  by  ordinance"  it  has  been  held  that  the  legislature 
were  construed  as  giving  the  right  cannot  authorize  a  new  water-works 
to  reduce  rates  from  time  to  time,  company  to  take  by  eminent  domain 
Freeport,  etc.  Co.  v.  Freeport  City,  the  property  and  water  rights  of  an 
180  U.  S.  587  (1901).  And  even  old  company  that  has  an  exclusive 
though  the  original  ordinance  fixed  privilege  to  supply  water  to  the  city, 
the  rates  to  be  charged  for  private  Citizens'  Water  Co.  v.  Bridgeport  Hy- 
as  well  as  for  pubUo  use,  yet  this  draulie  Co.,  55  Conn.  1  (1887).  See 
will  be  construed  as  a  command  and  also  §  916,  supra.  The  legislature 
not  as  a  contract,  and  henoe  as  not  may  authorize  the  city  to  condemn 
preventing  a  subsequent  reduction  by  water-works.  Brady  v.  Atlantic  City, 
the  city.  Rogers,  etc.  Co.  v.  Fergus,  53  N.  J.  Eq.  440  (1895),  holding  also 
180  U.  S.  624  (1901).  It  is  to  be  that  the  award  may  be  reduced  by 
noted  that  in  the  two  preceding  cases  compromise.  Although  the  charter  of 
four  of  the  nine  judges  dissented,  a  water-works  company  limits  the 
Under  the  Illinois  statute  a  city  may  fix  amount  of  property  which  it  may 
reasonable  water  rates  to  be  charged  by  hold,  yet,  if  it  holds  a  greater  amount, 
a  water-works  company,  even  though  a  municipality  cannot  condemn  the 
prior  to  the  statute  a  contract  be-  property  on  the  basis  of  the  charter 
tween  the  city  and  the  company  had  Umit.  Only  the  state  can  object  that 
fixed  such  rates.  Freeport,  etc.  Co.  the  company  holds  more  property 
V.  City  of  Freeport,  186  111.  179  (1900).  than  is  allowed  by  law.  West  Spring- 
A  provision  in  a  water-works  munici-  field  v.  West  Springfield  Aq.  Co.,  167 
pal  grant  that  its  charges  should  Mass.  128  (1896).  In  the  condemna- 
not  exceed  the  charges  to  citizens  in  tion  of  a  water-works  plant  condem- 
an  adjoining  city,  to  which  the  com-  nation  may  be  not  only  of  the  tangi- 
pany  also  furnished  water,  does  not  ble  property,  but  also  of  a  contract 
apply  to  rates  charged  by  the  latter  between  the  company  and  the  city 
city  itself,  which  has  taken  over  the  for  furnishing  water  for  a  period  of 
water-works  plant.  Armour  Packing  j^ears.  Exclusive  rights  may  be  con- 
Co.  V.  Metropolitan  Water  Co.,  130  demned  also.  Long  Island,  etc.  Co. 
Fed.  Rep.  851  (1904).  v.    Brooklyn,    166   U.    S.    685    (1897). 

2  Tampa  Water  Works  v.  Tampa,  A  city  may  be  authorized  to  condemn 
199  U.  S.  241  (1905).  the  plant  of  a  water-works  company. 

'  An  express  statute  may  authorize  The  damages  do  not  include  anything 

a  water  company  to  take  water  from  for  alleged  exclusive  rights  which  do 

lakes  owned   by  another  water  com-  not  exist.     Re  City  of  Brooklyn,  143 

pany.     Re   Rochester   Water   Com'rs,  N.  Y.  596  (1894) ;  aff'd,  166  U.  S.  685. 

66  N.  Y.  413  (1876).     It  is  constitu-  The  legislature  may  authorize  a  munic- 

tional  for  the  state  to  so  enact.     Illi-  ipality   to    take   under   the   power   of 

nois,  etc.  Canal  v.  Chicago,  etc.  R.  R.,  eminent   domain    the  water- works   of 
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for  water  for  a  term  of  years  may  insert  in  the  contract  that  the  com- 
pany shall  have  an  exclusive  franchise,  and  thereafter  if  the  city  starts 
to  build  its  own  works,  it  may  be  enjoined  unless  it  will  agree  to  pur- 
chase the  existing  plant. ^  Where  the  statute  prescribes  that  the  city 
"  shall  purchase  "  the  water-works  of  a  private  corporation,  if  the  latter's 
grant  is  not  renewed,  the  corporation  may  by  bill  in  equity  compel 
the  city  to  so  purchase,  the  grant  not  being  renewed.^  A  provision  in 
a  water-works  grant  that  it  shall  exist  for  twenty  years  and  then  the 
city  at  its  election  might  purchase  the  plant,  and  another  provision  giv- 
ing the  city  the  right  to  renew  the  franchise  with  a  reduction  of  water 
rates,  will  be  construed  as  requiring  the  city  to  either  renew  or  purchase 
instead  of  building  its  own  plant.^  The  legislature  may  authorize  a 
city  to  build  its  own  water-works,  even  though  there  is  a  water-works 
company  in  the  city,  but  where  in  such  a  statute  the  city  is  required 
to  purchase  the  private  water-works  on  appraisal,  and  an  appraisal 
is  had  at  the  instance  of  the  company  itself,  the  company  cannot  sub- 
sequently attack  the  statute  on  the  ground  that  it  is  unconstitutional.* 
Under  the  reserved  right  of  repeal  the  legislature  may  repeal  the  charter 
of  a  water-works  company,  even  though  the  company  has  given  a  mort- 
gage and  the  object  of  the  repeal  is  to  enable  the  city  to  have  its  own 
water-works,  and  even  though  the  repeal  leaves  in  doubt  the  continu- 
ance of  the  time  grant  from  the  city  to  carry  on  the  water-works  busi- 
ness.' Where  a  mortgaged  water-works  plant  is  taken  over  by  the  state 
as  allowed  by  its  original  contract  with  the  water-works  company,  and 
the  bonds  secured  by  the  mortgage  have  to  be  paid  first,  they  may  be 
paid  at  the  redemption  price  specified  in  the  mortgage,  but  cannot  be 
called  in  merely  at  par  and  accrued  interest.^    Where  the  charter  of  a 

a   water-works   company.     Kennebec,  ferent ;    nor  the  cost  of  reproduction, 

etc.    V.    City    of    Waterville,    96    Me.  because    that    omits    the    connections 

234  (1902).  with     buildings,     and     because     the 

1  Mercantile,  etc.  Co.  v.  City  of  Co-  system  is  ready  for  operation  and  is 
lumbus,  161  Fed.  Rep.  135  (1908) ;  earning  money.  The  court  fixed  the 
rev'd,  on  another  point  in  City  of  value  at  $3,000,000,  although  the  com- 
Columbus  V.  Mercantile  Trust  Co.,  pany  was  earning  six  per  cent,  in- 
218  U.  S.  645.  terest  on  $4,500,000  and  had  a  mort- 

2  The  company  may  file  its  bill  be-  gage  for  $3,000,000.  The  form  of 
fore  the  time  has  elapsed,  if  it  is  decree  is  given  in  full.  National 
clear  that  the  grant  will  not  be  re-  Water-works  Co.  v.  Kansas  City, 
newed.     The    city    cannot    claim    the  62  Fed.  Rep.  853  (1894). 

right  to  take  possession  of    the  prop-  '  City,  etc.  of  Denver  v.  New  York, 

erty  and  leave  the  company  to  collect  etc.   Co.,    187   Fed.    Rep.   890   (1911). 

the  compensation.     A   tender  is  nee-  ■•  Newburyport,  etc.  Co.  i'.  Newbury- 

essary    first.     Where    the    city    is    to  port,  193  U.  S.  561  (1904). 

pay   "the  fair  and  equitable  value,"  *  Calder  v.  Michigan,  218  U.  S.  591 

this   is   determined   not   by   the   past  (1910). 

earning    capacity,    because    the    fran-  "^  Harnickell  v.   Omaha  Water  Co., 

chise   has    ceased;     nor    the    original  146  N.  Y.  App.  Div.  693  (1911). 

cost,  because  "present  value"  is  dif- 
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water-works  company  is  amended  so  that  a  mimicipality  may  subscribe 
for  the  stock  and  take  an  option  to  pm-chase  its  property,  and  the  com- 
pany accepts  such  subscription,  it  is  bound  by  the  option.^  In  cases 
where  a  city  retains  the  right  to  purchase  a  plant  difficulty  arises  in 
determining  whether  amthing  is  to  be  allowed  for  the  earning  capacity. 
The  better  opinion  is  that  it  must  be  paid  for.'-     ^Miere  a  city  condemns 


1  Town  of  Southington  v.  Southern, 
etc.  Co.,  SO  Conn.  646  (1908). 

2  In  the  appraisal  of  the  value  of 
water-works  which  a  citj'  acquires 
under  a  provision  in  the  original  city 
grant  to  the  company,  the  going  value 
of  the  business  for  the  unexpired  period 
of  the  franchise  must  be  paid  for  in 
addition  to  the  value  of  the  physical 
property.  Citv  of  Omaha  v.  Omaha 
Water  Co.,  218  U.  S.  180  (1910). 
Where  by  the  charter  of  a  gas  company 
the  city  has  a  right  to  take  over  the 
property  at  a  price  to  be  fixed  by  arbi- 
tration, the  pric«  must  be  fixed  as 
of  a  going  concern,  namely,  the  value 
of  the  physical  property  and  the  power 
to  carry  on  the  business.  Perth 
Gas  Co.  V.  Corporation  of  Perth,  (1911] 
A.  C.  506  (Pri\T  Council).  The  ele- 
ments to  be  taken  into  consideration 
in  determining  whether  the  rates  of 
a  water-works  company  are  reason- 
able were  discussed  fully  in  Spring  Val- 
ley Water-works  v.  City,  et<?.  of  San 
Francisco,  192  Fed.  Rep.  137  (1911). 
In  condemnation  proceedings  by  a 
\illage  to  acquire  a  water-works 
plant,  the  award  must  include  pay- 
ment for  the  good-will  and  franchise 
of  the  company.  Matter  of  Water 
Comrs.  of  White  Plains.  176  X.  Y. 
239  (1903).  Where  a  city  has  the 
right  to  purchase  a  plant  of  a  water- 
works company  which  has  an  exclu- 
sive grant  for  fifty  years  to  supply 
water  to  the  town,  the  value  of  the 
franchise  must  also  be  paid  for  if 
the  city  exercises  its  right  of  pur- 
chase. To-sv-n  of  Bristol  v.  Bristol, 
etc.  Water-works.  23  R.  I.  274  (1901). 
See  also  Monongahela.  etc.  Co.  v. 
United  States.  148  U.  S.  312.  326.  .328 
(1893) ;  Grant  v.  East  &  West  R.  R.. 
.54  Fed.  Rep.  .569.  .576  (1893) ;  Dupuis 
V.  Chicago,  etc.  Ry.,  115  lU.  97,  100 
(188.5);  Chicago,  etc.  Rv.  v.  Eaton, 
136  III.  9,  14  (1891) ;    Snouffer  v.  Chi- 


cago, etc.  Ry.,  105  Iowa,  681  (1898). 
Drury  v.  :Midland  R.  R.,  127  Mass. 
571,  582  (1879);  Columbia,  etc.  Co. 
V.  Geisse,  38  N.  J.  L.  39,  42  (1875) ; 
Pittsburgh,  etc.  R.  R.  i-.  Patterson. 
107  Pa.  St.  461,  4fr4  (18^);  Mont- 
gomery County  V.  Schuylkill,  etc.  Co., 
110  Pa.  St.  54,' 59  (1885) ;  Mifflin,  etc. 
Co.  V.  Juniata  County,  144  Pa.  St. 
365,  367  (1891);  MiUer  v.  Windsor, 
etc.  Co.,  148  Pa.  St.  429,  439  (1892) ; 
Rippe  V.  Chicago,  etc.  R.  R.,  23  Minn. 
18,  23  (1876);  King  v.  Minneapolis, 
etc.  Ry..  32  Minn.  224,  225  (1884); 
Missouri,  etc.  Ry.  v.  Porter,  112  Mo. 
361,  369  (1892);  Webster  v.  Kansas 
City,  etc.  Ry.,  116  Mo.  114,  119.  120 
(1893) ;  San  Diego,  etc.  Co.  v.  Xeale. 
78  Cal.  6:3.  69.  71  (1888).  Under  a 
statute  authorizing  a  city  to  take  over 
water-works  at  actual  cost,  this  means 
the  price  paid  by  the  corporation  to 
a  contractor,  even  though  he  made  a 
large  profit.  Falmouth  v.  Falmouth, 
etc.  Co.,  ISO  Mass.  325  (1902).  Where 
a  city  is  authorized  to  own  water- 
works on  condition  that  it  purchase 
the  water-works  of  a  company  already 
in  the  city,  if  such  company  desired 
to  sell,  at  a  price  "estimated  without 
enhancement  on  account  of  future 
earning  capacity  or  good-wiU  or  on 
account  of  the  company's  franchise," 
the  earnings  are  not  a  basis  for  the 
price  if  the  franchise  had  been  prac- 
tically an  exclusive  one,  but  a  greater 
price  than  the  mere  cost  of  reproduc- 
tion on  the  property,  less  deprecia- 
tion, may  be  proper.  Gloucester,  etc. 
Co.  I'.  City  of  Gloucester.  179  Mass. 
365  (1901).  In  taking  over  a  water- 
works plant  a  cit\-  must  pay  what 
the  company  has  paid  for  condemn- 
ing a  source  of  supply.  Gardner 
Water  Co.  v.  Inhabitants,  etc..  185 
Mass.  190  (1904).  In  condemnation 
proceedings  by  a  city  to  acquire  a 
water-works  plant  the  reasonable  eam- 


3846 


CH.   LV.] 


GAS,    ELECTRIC-LIGHT,    ETC.    COMPAN'IES. 


[§  931. 


a  water-works  plant  it  must  pay  for  the  franchise  as  well  as  the  other 
property  and  in  ascertaining  such  value  there  will  be  considered  the 
physical  property  as  a  going  concern  and  the  income  on  reasonable 
tolls,  and  the  market  value  of  the  capital  stock,  and  the  value  of  a  con- 
tract with  the  city.^  A  pro\'ision  in  a  grant  by  a  village  to  a  water- 
works company  under  the  Xew  York  statute  for  the  supply  of  water 
for  municipal  and  fire  purposes,  to  the  effect  that  the  village  shall 
have  the  right  to  buy  the  water-works  plant  at  the  end  of  stipulated 
periods  by  giving  a  year's  notice,  is  ultra  vires  and  void  and  cannot  be 
enforced  by  or  against  the  \'illage.-  But  where  a  city  at  the  expira- 
tion of  a  certain  time  has  the  power  to  purchase  water-works  at  an 
appraised  value  on  one  year's  notice  being  given,  the  appraisers  to  be 
selected  two  by  the  city  and  two  by  the  company,  and  a  fifth  by  those 
four,  and  such  notice  is  given,  this  completes  the  contract,  and  if  the 
city  refuses  to  proceed  and  appoint  appraisers,  a  court  of  equity  may 
determine  the  price  or  refer  it  to  a  master  or  to  appraisers.^    Arbitra- 


ing  power  of  the  plant  is  to  be  paid 
for,  but  this  is  based  on  a  reason- 
able profit  and  not  on  unreason- 
able existing  water  rates.  Brunswick, 
et<'.  V.  :Maine  Water  Co.,  99  Me. 
371  (1904).  In  the  ease  Kennebec 
Water  Dist.  v.  City  of  WaterWlle,  96 
Me.  234  (1902),  the  court  discussed 
at  length  and  in  detail  the  various 
elements  which  must  be  considered 
in  the  condemnation  by  a  city  of  a 
water-works  plant  and  among  other 
things  the  court  held  that  the  earn- 
ing capacity  must  be  taken  into  con- 
sideration. Where  a  town  has  a 
right  to  purchase  a  wat^r- works 
plant,  and  then  the  right  of  the  com- 
pany to  furnish  water  is  to  cease, 
the  company  cannot  claim  anything 
for  the  earning  power  of  the  plant. 
Stockton,  etc.  Water  Board  v.  Kirklea- 
tham,  etc.  Board,  [1S93]  A.  C.  444. 
Where  a  municipality  takes  over  a 
street  railway  under  an  original  agree- 
ment by  which  the  price  is  to  be 
settled  by  arbitration,  nothing  be- 
ing said  as  to  the  basis  of  the  prie^, 
the  railway  is  to  be  valued  as  capable 
of  earning  a  profit,  but  not  as  an  in- 
come-earning concern.  Mayor,  etc. 
V.  Dudley,  etc.  Co.,  97  L.  T.  Rep.  556 
(1907).  Even  though  a  city  has  a 
right  to  take  over  water-works  at 
their  appraised  value,  and  an  appraisal 
is  had,  the  company  cannot  claim  the 


award  unless  it  gives  complet^e  title 
free  from  mortgages.  City  of  Omaha 
V.  Omaha  Water  Co..  192  Fed.  Rep. 
246  (1911);  see  also  Slocum  v.  City 
of  North  Platt€,  192  Fed.  Rep. 
252  (1911).  Where  a  city  is  given 
notice  of  its  option  to  purchase  water- 
works, as  allowed  by  the  grant  of 
the  water-works  company,  and  soon 
after  the  supply  gives  out,  the  city 
cannot  maintain  a  suit  to  forfeit 
the  franchise,  but  on  the  contrary 
is  liable  on  its  option.  Cherrvvale, 
etc.  Co.  V.  Citv  of  Cherrvvale,  65  Kan. 
219  (1902). 

1  Re  Monongahela  Water  Co.,  223 
Pa.  St.  323  (1909). 

-  Matter  of  Water  Comrs.  of  White 
Plains,  176  X.  Y.  239  (1903).  Cf. 
§  913,  supra,  and  note  2,  p.  3S45. 
supra. 

'Castle  Creek,  etc.  Co.  f.  City  of 
Aspen,  146  Fed.  Rep.  S  (1906).  The 
right  of  a  city  reserved  in  its  grrant 
to  a  water-works  company  to  acquire 
the  property  after  the  e.vpiration  of 
the  grant  on  an  appraisal,  one  of  the 
appraisers  to  be  chosen  by  the  com- 
pany, vdU  not  sustain  an  appraisal 
under  a  new  statute  where  the  com- 
pany was  not  given  the  power  to  name 
one  appraiser.  City  of  Leavenworth 
V.  Leavenworth  City,  ete.  Co..  69  Kan. 
82  (1904).  Where  a  municipal  eor^ 
poration  has  in  its  grant  to  a  water- 
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tors  or  appraisers  in  private  matters  must  be  unanimous  in  their  con- 
clusion, but  in  public  matters  as  between  a  city  and  a  water-works 
company  a  majority  rule.^ 

A  water-works  company  is  not  liable  in  damages  for  failing  to  supply 
water  at  a  fire,  although  its  contract  with  the  city  required  it  to  furnish 
suflBcient  water  for  that  purpose.-    A  water- works  company  is  not 


works  company  reserved  the  right  to 
purchase  the  plant,  it  may  sell  such 
right.  De  Motte  v.  City  of  Valpa- 
raiso, 161  Ind.  319  (1903).  Cf.  s.  c, 
67  N.  E.  Rep.  465.  Where  the  city, 
in  granting  a  water-works  franchise, 
retains  the  right  to  buy  the  plant 
at  a  price  to  be  fixed  by  arbitra- 
tors, and  the  owner  refuses  to  ap- 
point an  arbitrator,  the  court  will 
appoint  one  for  him.  Bristol  i'.  Bris- 
tol, etc.  Water-works,  19  R.  I.  413 
(1896).  Where  a  contract  between 
a  water-works  company  and  a  \illage 
provides  that  at  a  certain  time  the 
village  might  purchase  the  works  at 
a  price  to  be  fixed  by  three  appraisers, 
each  of  the  parties  to  appoint  one 
and  the  two  thus  selected  to  appoint 
a  third,  and  the  village  makes  its 
appointment,  but  the  company  re- 
fuses to  do  the  same,  the  tillage  may 
file  a  bill  in  equity  to  compel  the 
company  to  appoint  an  appraiser. 
Farmington,  etc.  Corp.  t'.  Farming- 
ton,  etc.  Co.,  93  Me.  192  (1899). 
A  city  in  buying  a  water-works  plant 
may  take  a  deed  of  the  plant  itself, 
and  also  a  transfer  of  all  the  shares 
of  stock,  and  this  does  not  prevent 
the  former  stockholders  distributing 
among  themselves  the  purchase  price. 
Connor  i-.  Citv  of  Marshfield,  128 
Wis.  280  (1906). 

1  City  of  Omaha  v.  Omaha  Water 
Co.,  218  U.  S.  180  (1910). 

2  Britton  v.  Green  Bay,  etc.  Co.,  81 
Wis.  48  (1892).  A  city  is  not  Uable 
for  damages  due  to  its  water  supply 
being  insufficient  for  fire  protection. 
Springfield  F.  &  M.  Ins.  Co.  v.  Keese- 
ville,  148  N.  Y.  46  (1895).  A  water- 
works company  is  not  liable  to  a 
property  ownaer  for  the  loss  of  prop- 
erty by  fire  on  account  of  the  water 
supply  being  insufficient.  ^Sletropol- 
itan  T.  Co.  v.  Topeka  Water  Co.,  132 
Fed.     Rep.     702     (1904).     A    water- 


works company  is  liable  to  a  property 
owner  for  failure  to  supply  sufficient 
water  for  fire  hydrants  in  accordance 
with  a  contract  between  the  company 
and  the  city.  Lexington,  etc.  Co.  v. 
Oots,  119  Ky.  598  (1905).  A  citizen 
whose  property  has  been  destroyed 
by  fire  cannot  hold  a  water-works 
company  liable  therefor,  on  account 
of  the  deficiency  of  water,  even  though 
there  is  a  contract  between  the  water- 
works company  and  the  city  to  supply 
water  for  that  purpose.  Allen,  etc. 
Co.  V.  Shreveport,  etc.  Co.,  113  La. 
1091  (1905).  A  water-works  com- 
pany contracting  to  furnish  water 
to  a  customer  for  fire  protection  may 
insert  in  the  contract  a  provision  that 
the  company  shall  not  be  hable  for 
failure  to  supply  water,  even  though 
such  failure  was  due  to  the  company's 
negligence.  Buchanan,  etc.  Co.  v. 
East  Jersey,  etc.  Co.,  71  N.  J.  L.  350 
(1904).  A  water-works  company  is 
not  liable  for  damages  from  a  fire 
due  to  insufficient  water.  House  v. 
Houston  Water-works  Co.,  88  Tex.  233 
(1895).  Where  a  water-works  com- 
pany agrees  to  furnish  water  at  a 
certain  pressure  for  all  purposes,  and 
the  pressure  is  less  than  the  agreed 
pressure,  and,  as  a  result,  property  is 
destroyed,  the  wat^er-works  company 
is  liable.  New  Orleans,  etc.  R.  R.  v. 
Meridian  Water-works  Co.,  72  Fed. 
Rep.  227  (1896).  A  water  company 
that  has  agreed  to  supply  water  to 
a  city  is  not  liable  to  an  indi\'idual 
for  failure  so  to  do.  Fitch  v.  Sey- 
mour Water  Co.,  139  Ind.  214  (1894). 
In  North  Carolina  a  property  owner 
may  hold  a  water-works  company  lia- 
ble for  failure  to  supply  water  at  a 
fire  which  destro^'s  his  property. 
Guardian,  etc.  Co.  v.  Greensboro,  etc. 
Co.,  115  Fed.  Rep.  185  (1902).  In 
North  Carolina  a  taxpayer  may  hold 
a  water-works  company  liable  for  not 
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liable  for  losses  due  to  fires  on  account  of  there  not  being  water  for  fire 
protection,  where  there  is  no  statute  or  contract  rendering  it  liable.^  A 
water-works  company  cannot  recover  on  a  contract  to  furnish  pure 
water  unless  it  proves  that  it  did  furnish  pure  water.-  Wliere  a  water- 
works company  does  not  fulfill  its  contract,  with  the  city,  and  the 
latter  has  never  accepted  or  acquiesced  in  the  works,  the  city  may  by 
suit  have  the  contract  rescinded  for  non-performance.^    A  municipality 


furnishing  water  at  a  fire  in  accord- 
ance with  the  contract  between  the 
company  and  the  city.  Gorrell  v. 
Greensboro,  etc.  Co.,  124  X.  C.  328 
(1899).  A  private  citizen  whose  prop- 
erty has  been  destroyed  by  fire  can- 
not hold  a  water-works  company  lia- 
ble for  not  furnishing  water  in  ac- 
cordance "ttith  a  contract  between 
such  water-works  company  and  the 
municipaUty  in  which  the  fire  took 
place.  Boston,  etc.  Co.  v.  Salem,  etc. 
Co.,  94  Fed.  Rep.  2.38  (1899).  A 
property  owner  may  hold  a  water- 
works company  liable  for  failure  to 
furnish  water  at  the  time  of  a  fire 
which  destroyed  his  property,  where 
the  company  had  contracted  with  the 
city  to  furnish  a  full  supply.  Graves, 
etc.  Co.  V.  Ligon,  112  Ky.  775  (1902). 
A  consumer  of  water  furnished  by 
a  water-works  company  cannot  hold 
the  company  Liable  for  damages  due 
to  a  fever  contracted  by  reason  of  the 
water  being  impure,  unless  the  com- 
pany knew  that  the  water  was  impure 
and  the  consumer  did  not  know  it. 
A  water-works  company  does  not 
warrant  the  purity  of  the  water. 
Green  v.  Ashland,  etc.  Co.,  101  Wis. 
258  (1898). 

1  Alliance  Ins.  Co.  v.  Home  Water 
Co.,  226  U.  S.  220  (1912). 

=  Winfield  Water  Co.  v.  Winfield, 
51  Kan.  104  (1893).  The  city  cannot 
refuse  to  pay  hydrant  rental  on  the 
ground  that  the  company'  has  not  com- 
pUed  with  its  contract  with  the  city. 
Citv  of  Green\'ille  v.  Greenville,  etc. 
Co.',  125  Ala.  625  (1900).  A  deposit 
made  by  a  street-railway  company 
with  the  city  as  a  forfeit  if  the  road 
is  not  built  in  a  certain  time  belongs 
to  the  city  if  the  road  is  not  so  built. 
Eureka  L.  &  I.  Co.  v.  Eureka,  5  Kan. 
App.  669  (1897). 


^  Grand  Haven  v.  Grand  Haven 
Waterworks,  99  Mich.  106  (1894). 
Where  a  water-works  company  per- 
forms a  part  onh'  of  its  contract  with 
a  city,  the  city  cannot  refuse  to  pay 
the  contract  rental,  but  must  pay  and 
may  sue  for  damages  as  to  the  re- 
mainder. Sykes  r.  St.  Cloud,  60  Minn. 
442  (1895).'  Forfeiture  of  a  water- 
works grant  from  the  city  will  not  be 
decreed  except  in  a  clear  case  and 
where  no  other  punishment  will  ade- 
quatelj'  remed3'  the  mischief.  City  of 
Ashland  i'.  Ashland,  etc.  Co.,  110  Wis. 
94  (1901).  A  contract  between  a  city 
and  a  water-works  company  was  an- 
nulled by  decree  of  the  court  in  Me- 
ridian, etc.  Co.  V.  Mayor,  etc.,  85  Miss. 
515  (1905),  because  the  company 
had  not  furnished  water  as  it  had 
agreed.  Where  the  state  by  a  suit 
in  the  state  court  has  forfeited  the 
charter  of  a  water-works  company, 
no  receiver  being  appointed,  and 
thereafter  on  a  bill  filed  in  the  United 
States  court  a  receiver  is  appointed 
by  the  latter  court,  and  thereafter 
under  a  statute  the  governor  of  the 
stat€  appoints  a  liquidator  of  the 
affairs  of  such  corporation,  and  there- 
after the  liquidator  is  brought  in  as 
a  party  defendant  to  the  suit  in  the 
United  States  court  and  interposes  a 
plea,  and  thereafter  the  stockholders 
organize  a  new  corporation  and  re- 
ceive its  stock  in  exchange  for  their 
stock  in  the  old  corporation,  the  state 
cannot  maintain  a  suit  to  forfeit  the 
charter  of  the  latter  corporation  and 
enjoin  a  transfer  of  the  assets  of  the 
old  corporation  to  the  new  corpora- 
tion, on  the  ground  that  the  stock 
of  the  new  corporation  is  issued  at 
a  fictitious  value,  the  proof  being  in- 
sufficient to  sustain  any  such  claim, 
and  the  plant  itself  not  yet  ha^^ng 
been   sold   and  its  value  ascertained. 
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cannot  maintain  a  bill  in  equity  to  cancel  a  grant  by  it  to  a  water-works 
company  on  the  ground  that  it  is  unreasonable  as  to  rates  and  duration, 
nor  on  the  ground  that  the  water-works  company  had  not  furnished 
water  in  compliance  therewith.  The  remedy  for  the  latter  is  man- 
damus} A  village  cannot  cancel  a  contract  which  it  has  with  a  water 
company  to  furnish  water  from  certain  springs,  merely  because  the 
springs  give  out."  But  a  city  may  file  a  bill  in  equity  to  forfeit  a  fran- 
chise granted  by  it  to  a  water-works  company  and  to  annul  the  con- 
tract, where  the  company  fails  to  supply  water  in  accordance  with  the 
grant.^  Moreover,  a  city  cannot  repeal  its  grant  of  street  rights  to  a 
water-works  company.  A  city  ordinance  passed  under  the  authoriza- 
tion of  a  statute  is  a  law,  within  the  meaning  of  the  constitution  of 
the  United  States  prohibiting  any  law  that  impairs  the  validity  of  a 
contract.'^  Where  a  water-works  contract  has  been  declared  void 
by  a  state  court,  the  trustee  of  a  mortgage  given  by  the  company  can- 
not maintain  a  suit  in  the  federal  court  to  declare  illegal  the  acts  of  the 
city.^  And  where  a  water-works  company  has  not  supplied  water  in 
accordance  with  its  contract,  neither  the  company  nor  its  mortgagee  can 
maintain  a  bill  in  equity  to  restrain  the  city  from  constructing  its  own 
water-works,  and  the  court  cannot  impose  as  a  condition  of  dismissing 


State  V.  New  Orleans,   etc.   Co.,    Ill 
La.  1049  (1904). 

'  Seymour,  etc.  Co.  v.  City  of  Sey- 
mour, 163  Ind.  120  (1904).  A  city 
which  has  agreed  with  a  water-works 
company  to  pay  certain  rates  cannot 
have  the  agreement  set  aside  on  the 
ground  that  the  rates  are  unreason- 
able. Mount  Vernon  v.  New  York, 
etc.  Co.,  115  N.  Y.  App.  Div.  658 
(1906). 

2  Du  Bois  V.  Du  Bois,  etc.  Water- 
works, 176  Pa.  St.  430  (1896).  The 
village  will  still  be  liable  under  the 
contract.  U.  S.  Water-works  v.  Du 
Bois,  176  Pa.  St.  439  (1896). 

3  City  of  St.  Cloud  v.  Water,  etc. 
Co.,  88  Minn.  329  (1903).  See  also 
note  2,  p.  38.52,  infra. 

*  Pike's  Peak,  etc.  Co.  v.  Colorado 
Springs,  105  Fed.  Rep.  1  (1900),  hold- 
ing that  where  a  city  has  forfeited 
a  street  grant  on  the  ground  of  non- 
compliance within  the  time  specified 
in  the  grant,  the  grantee  may  file  a 
bill  in  equity  to  declare  void  such  for- 
feiture, he  having  substantially  com- 
plied with  the  grant  and  the  city  not 
having  lived  up  to  its  contract  with 


him.  Cf.  §  930,  supra.  A  water- 
works company  and  its  mortgagee 
may  maintain  a  suit  in  equity  to 
cancel  ordinances  which  repeal  prior 
grants  to  the  water-works  company 
and  destroy  the  value  of  the  property. 
Such  grants  are  contracts  within  the 
meaning  of  the  constitution  of  the 
United  States,  and  the  repeal  of  them 
is  a  violation  of  the  contracts.  Anoka, 
etc.  Co.  V.  City  of  Anoka,  109  Fed. 
Rep.  580  (1901).  Even  though  a 
city  has  rescinded  its  contract  with  a 
water-works  company  on  the  ground 
that  the  latter  had  not  complied  with 
its  contract,  nevertheless  the  city 
must  pay  a  reasonable  price  for  such 
use  as  it  has  made  of  the  hydrants 
for  fire  protection,  and  the  court 
allowed  fifty  cents  per  thousand  gal- 
lons for  the  amount  actually  used. 
City  of  Grand  Haven  v.  Grand  Haven, 
etc.  Co.,  119  Mich.  652  (1899).  An 
ordinance  of  a  city  impairing  the 
obligation  of  a  contract  is  unconsti- 
tutional. Grand  Trunk,  etc.  Ry.  v. 
South  Bend,  227  U.  S.  .544  (1913). 

^  Citv  of  Dawson  v.  Columbia,  etc. 
Co.,  197  U.  S.  178  (1905). 
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the  bill  that  the  city  shall  purchase  the  company's  plant.  The  city  is 
entitled  to  treat  the  contract  as  ended,  and  a  court  of  equity  may  en- 
force such  rescission.^  But  even  though  the  franchise  of  a  water-works 
company  has  been  declared  forfeited  in  a  suit  by  the  city  against  the 
company,  yet  a  mortgagee  of  the  property  may  begin  suit  in  the  federal 
court  to  maintain  the  franchise  and  may  have  a  receiver  appointed, 
the  mortgagee  not  having  been  a  party  to  the  first  suit  in  the  state  court  ."^ 
A  city  cannot  legally  forcibly  tear  up  the  pipes  which  have  been  laid 
in  the  streets.^  A  city  may  pass  an  ordinance  imposing  a  fine  on  a 
water-works  company  for  any  violation  of  the  contract  between  the 
city  and  the  company  relative  to  the  prices  to  be  charged  for  water.* 
A  city  may  insert  in  its  grant  to  a  water-works  company  the  condition 
that  if  for  sixty  days  the  company  fails  to  supply  pure  water  for  a  cause 
other  than  accident,  the  water  rental  shall  be  suspended  and  all  exclu- 
sive rights  forfeited.^  A  suit  by  a  city  to  forfeit  a  grant  to  a  water- 
works company  is  not  affected  by  the  subsequent  appointment  of  a 
receiver  by  the  federal  court. ^  Although  a  water-works  company 
does  not  comply  with  its  grant,  yet  a  citizen  cannot  file  a  bill  to  have 
a  receiver  appointed,  and  furthermore  the  dissolution  of  the  company 
does  not  abrogate  the  contract  between  it  and  the  city.^  A  water-works 
company  has  no  right  to  shut  off  the  water  from  the  consumer  for 
non-payment  of  its  bill  where  the  company  had  not  furnished  a  suffi- 
cient supply  of  water.  The  consumer  may  enjoin  the  company  from 
so  doing. ^  A  city  may  enjoin  a  water-works  company  from  shutting 
off  the  supply  or  lowering  the  pressure,  even  though  there  are  differ- 
ences between  the  city  and  the  company  as  to  payments.^    A  munic- 


1  City  of   Columbus  v.  Mercantile,  will  be  enjoined.     Iron  Mountain  R.  R. 
etc.  Co.,  218  U.  S.  645  (1910).  v.    City    of   Memphis,    96    Fed.    Rep. 

2  Farmers',  etc.  Co.  ?;.  Meridian,  etc.  113   (1899).     See  also  Abbott  v.  City 
Co.,  139  Fed.  Rep.  661  (1905).  of  Duluth,  104  Fed.  Rep.  833  (1900) ; 

3  See     §§  913,     925,     supra.     Even  aff'd,  117  Fed.  Rep.  137. 

though  a  railroad  company  occupying         *  Crosby  v.  Montgomery,   108  Ala. 

the  streets  commits  a  breach  of  the  498  (1895). 

contract    between    the    company    and  ^  State  T.  Co.  v.  Duluth,  70  Minn, 

the   city,    under   which    contract    the  257    (1897).     Cf.    §§  638,    913,    supra, 

tracks  were  laid,  yet  the  remedy  of  the  and  §  935,  infra. 

city  is  not  a  resolution  forfeiting  the  ^  Palestine,  etc.  Co.  v.  Palestine,  91 

rights  of  the  company  and  instructing  Tex.  540  (1898). 

the  city  officers  to  take  forcible  pos-  ''  Weatherly  r.  Capital,  etc.  Co.,  11a 

session  of  the  street  and  remove  the  Ala.  156  (1897). 

tracks.     Such    action    is    a    taking    of  ^  McEntee  v.  Kingston,  etc.  Co.,  165 

the    railroad    property    without    due  N.  Y.  27  (1900). 

process  of  law  and  may  be  enjoined  *  The    bill    was    sustained    on    the 

in  the  federal  courts.     A  subsequent  ground  of  the  necessity  of  protection 

suit  brought  in  the  federal  court  by  against  fire.     Bienville,  etc.  Co.  v.  Mo- 

the    city    to    enforce    such    ordinance  bile,  112  Ala.  260  (1896). 
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ipality  may  enjoin  a  water  company  from  cutting  off  the  water,  unless 
the  municipality  pays  back  water  rates  which  are  unreasonable.^ 

The  charter  of  a  water-works  company  may  be  forfeited  when,  in 
violation  of  its  charter,  it  does  not  furnish  pure  water  and  does  not 
increase  its  source  of  supply.-  A  water-works  company  may  enjoin 
a  street-railway  company  from  using  an  electric  current  which  destroys 
the  water  pipes  of  the  former  by  electrolysis,  it  appearing  that  the  street- 
railway  company  used  the  single-trolley  system  ^v•ith  the  rails  as  return 
conductors,  the  court  holding  that  wliile  it  would  not  prescribe  any 


1  Borough  of  Washington  v.  Wash- 
ington Water  Co.,  70  X.  J.  Eq.  254 
(1905). 

2  It  is  no  defense  that  the  munici- 
pality had  elected  to  take  over  the 
property  as  pro^^ded  in  the  original 
ordinance,  or  that  the  municipality 
had  the  right  to  annul  the  contract 
between  the  municipality  and  the  com- 
pany. Capital  City  Water  Co.  v.  State, 
105  Ala.  406  (1894).  A  water- works 
charter  will  be  forfeited  where  the 
company  has  abandoned  business  and 
attempted  to  sell  out.  City  Water  Co. 
V.  State.  33  S.  W.  Rep.  259  (Tex. 
1895).  The  court  will  not  forfeit  the 
municipal  grant  to  a  water-works 
company,  even  though  the  latter  does 
not  extend  its  mains  as  required  by 
the  charter.  Mandamus  is  the  proper 
remedy.  Topeka  v.  Topeka  Water  Co., 
49  Pac.  Rep.  79  (Kan.  1897).  To  a 
quo  warranto  to  forfeit  a  water-works 
charter  because  of  failure  to  supply  suf- 
ficient water,  it  is  no  answer  that  the 
CO  npany  had  intended  to  enlarge,  but 
had  not  done  so  because  the  city  had 
declared  its  intention  to  exercise  its 
option  to  buv  the  works.  State  r. 
Capital  City  Water  Co.,  102  Ala.  231 
(1894).  A  forfeiture  of  the  charter 
for  failure  to  make  repairs  will  not 
be  adjudged  where,  for  such  failure, 
the  legislature  has  prescribed  another 
penalty.  Where  the  legislature  pro- 
\ide3  that  for  failure  to  keep  in  repair 
a  water  franchise  no  tolls  shall  be 
collected,  the  courts  will  not  apply 
a  different  remedy  —  the  forfeitvire  of 
the  franchise.  State  v.  Morris,  73 
Tex.  435  (1889).  As  to  regranting 
the  pri\'ileges  to  another  company, 
see  Commonwealth  r.  Lvkens  Water 
Co.,  110  Pa.  St.  391  (1885).     A  water- 


works charter  may  be  forfeited  where 
the  company  wilfiilly  and  persistently 
charges  more  for  water  than  its  charter 
specifies.  State  v.  Xew  Orleans,  etc. 
Co.,  107  La.  1  (1901).  Where,  eight 
years  after  the  organization  of  a 
water-works  company,  the  attorney- 
general  applies  for  leave  to  bring 
suit  to  forfeit  the  charter  on  account 
of  the  issue  of  watered  stock  and 
bonds,  and  of  ^^olations  of  city  ordi- 
nances, and  for  not  keeping  accurate 
books  of  account,  the  city  haWng  the 
right  to  buy  the  works  at  the  end  of 
seven  years,  the  coiirt  will  not  allow 
the  suit  to  be  commenced.  The  coiirt 
said:  "Unless  there  is  a  clear,  wilful 
misuse,  abuse,  or  non-use  of  the  fran- 
chise sought  to  be  forfeited,  or  viola- 
tion of  law,  something  that  strikes 
at  the  very  groundwork  of  the  con- 
tract between  the  corporation  and 
the  sovereign  power ;  something  that 
amounts  to  a  plain,  wilful  abuse  of 
power  or  \"iolation  of  law,  within  the 
meaning  of  the  statute  on  the  sub- 
ject, whereby  the  corporation  fails  to 
fulfill  the  very  design  and  purpose  of 
its  organization,  —  leave  wiU  not  be 
granted  by  the  court  to  resort  to  the 
extraordinary  remedy  for  a  forfeiture 
of  its  franchises."  State  v.  .Janes\'ille 
Water  Co.,  92  Wis.  496  (1896).  In 
the  case  State  v.  Portage  City,  etc. 
Co.,  107  Wis.  441  (1900),  the  court 
stated  that  a  contract  between  a  city 
and  a  water-works  company,  gi\'ing 
to  the  latter  the  right  to  use  the  streets 
for  its  water  pipes,  was  a  franchise, 
and  that  quo  warranto  would  lie  to 
forfeit  such  franchise  for  failure  to 
supply  water  in  accordance  with  its 
terms. 
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particular  system  of  return  to  be  adopted  by  the  street-railway  com- 
pany, yet  that  it  would  restrain  the  continuance  of  the  injury,  lea^•ing 
the  company  free  to  adopt  its  own  remedy.'  A  license  fee  of  three 
hundred  dollars  a  month  on  a  water-works  company  cannot  be  enjoined 
in  the  United  States  court  where  the  municipality  does  not  threaten 
to  interfere  with  the  water-works,  but  is  merely  suing  for  the  license 
fee,  and  the  tax  is  not  a  lien  on  the  property.-  For  purposes  of  taxa- 
tion, water-works  and  the  water  mains  are  real  estate.^  The  subject 
of  the  power  of  a  water-works  company  to  condemn  land  is  considered 
in  the  next  section. 

§  931a.  Power  companies.  —  During  the  past  few  years  power 
companies,  organized  to  utilize  water-power  for  the  purpose  of  gen- 
erating electricity,  which  is  then  transmitted  long  distances,  for  use 
in  cities  for  electric  lighting,  manufacturing,  and  power  purposes  gen- 
erally have  sprung  into  prominence.  From  a  legal  standpoint  this 
class  of  corporations  differs  from  other  corporations  chiefly  in  regard 
to  the  water  rights.^     In  regard  to  these  water  rights,  the  principles 


1  Peoria  Waterworks  Co.  v.  Peoria 
Ry.  Co.,  181  Fed.  Rep.  990  11910). 

2  Boise,  etc.  Co.  v.  Boise  City,  213 
U.  S.  276  (1909). 

'  Paris  V.  Norway  Water  Co..  85  Me. 
330  (1893).  Compare  Oskaloosa  Wa- 
ter Co.  V.  Oskaloosa,  84  Iowa,  407 
(1892).  As  to  taxation,  water  pipes 
are  realtj' ;  at  least,  such  is  the  rule 
where  the  company  owns  the  land. 
Monroe  Water  Co.  v.  Frenchtown,  98 
Mich.  431  (1894).  A  city  grant  of  an 
exclusive  right  to  a  water-works  com- 
pany is  a  franchise  and  may  be  taxed 
as  personal  propertv.  Adams  r.  Bul- 
lock &  Co.,  94  Miss.  27  (1908).  A 
water-works  company  is  not  taxable 
on  its  franchise  in  every  county 
through  which  its  pipes  run.  Spring 
Valley  Water  Works  i'.  Barber,  99 
Cal.  36  (1893).  In  Illinois,  under 
the  statutes  relative  to  taxation,  water- 
mains  are  held  to  be  personalty. 
ShelbjndUe  Water  Co.  v.  People.  140 
111.  545  (1892).  The  water  pipes, 
hydrants,  and  conduits  of  a  water 
company  laid  through  the  streets  of 
a  eitv  or  town  are  real  estate.  Paris 
V.  NoFR-ay  Water  Co.,  85  Me.  330 
(1893).  The  mains  of  a  water-works 
company  ai'e  real  estate  so  far  as  taxes 
are  concerned.  City  of  Grand  Haven 
t'.  Grand  Haven,  etc.  Co.,  119  Mich. 


652  (1899).  Where  a  person  owns  a 
water-works  plant  and  the  under- 
ground pipes  connected  therewith, 
and  also  owns  land  on  the  streets 
where  the  pipes  are,  and  sells  the 
plant  to  one  party  and  the  land  to 
another  party,  the  pipes  go  with  the 
plant  and  not  with  the  land.  They 
are  personal  property.  Dodge  City, 
etc.  Co.  V.  Alfalfa,  etc.  Co.,  64  Kan. 
247  (1902).  Unless  there  is  a  statute 
expressly  authorizing  the  taxation 
of  real  estate  acquired  by  a  water- 
works company  under  the  power  of 
eminent  domain,  or  by  purchase 
in  lieu  thereof,  it  eaniiot  be  taxed. 
Milford,  etc.  Co.  v.  Town  of  Hopkin- 
ton.  192  Mass.  491  (1906). 

^  Power  companies  are  incorporated 
in  Xew  York  under  the  Electric  Light 
Company  Act.  See  Transportation 
Corporations  Law,  art.  VII,  see.  60. 
Certain  existing  electric-light  and 
power  companies  are  authorized  to 
construct  street  railways.  Railroad 
Law,  §  21.  The  Xew  York  statutes 
authorizing  incorporations  "for  manu- 
facturing and  using  electricity  for 
producing  light,  heat,  or  power" 
authorize  incorporation  for  producing 
light,  heat,  and  power.  People  v. 
Rice,  138  X.  Y.  151  (1893). 
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of  law  applicable  thereto  are  not  new,  being  old  principles  governing 
riparian  rights.  A  power  company,  however,  differs  from  a  water- 
works company  in  that  a  power  company  does  not  divert  any  water 
from  the  stream,  but  merely  uses  it  as  it  flows  by.  A  power  company 
differs  from  a  manufacturing  company,  which  utilizes  water-power, 
in  that  a  power  company  is  generally  authorized  to  occupy  the  streets 
and  to  acquire  water  rights  and  land  and  rights  of  way,  and  hence  may 
be  deemed  a  quasi-public  corporation.  Power  companies  often  come  in 
conflict  with  water-works  companies,  in  that  the  latter  often  divert  water 
which  the  power  company,  as  a  riparian  owner,  may  be  entitled  to  use. 
Hence  questions  relative  to  the  diversion  of  water,  and  compensating 
reservoirs,  and  condemnation  of  water  rights,  and  the  measure  of 
damages,  and  condemnation  proceedings,  relative  to  water  rights,  be- 
come important,  both  to  power  companies  and  water-works  companies. 

It  is  of  course  elementary  law  that,  in  the  absence  of  grant  or  pre- 
scription, a  riparian  owner  is  entitled  to  a  reasonable  use  of  the  water 
flowing  by  his  premises  in  a  natural  stream,  as  an  incident  to  his  owner- 
ship of  the  soil,  and  to  have  it  transmitted  to  him  wathout  unreasonable 
diminution  in  quantity.  While  he  does  not  own  the  running  water, 
he  has  a  right  to  a  reasonable  use  of  it  as  it  passes  by  his  land.  He  has 
a  right  to  have  it  flow  as  it  has  been  accustomed  to  flow  before  disturbed 
by  human  agencies.^ 

"  Consumption  by  watering  cattle,  temporary  detention  by  dams 
in  order  to  run  machinery,  irrigation  when  not  out  of  proportion  to 
the  size  of  the  stream,  and  some  other  familiar  uses,  although  in  fact 
a  diversion  of  the  water  involving  some  loss,  are  not  regarded  as  an 
unlawful  diversion,  but  are  allowed  as  a  necessary  incident  to  the  use 
in  order  to  effect  the  highest  average  benefit  to  all  the  riparian  owners. 
As  the  enjojTnent  of  each  must  be  according  to  his  opportunity  and 
the  upper  owner  has  the  first  chance,  the  lower  owners  must  submit 
to  such  loss  as  is  caused  by  reasonable  use.  Surrounding  circumstances, 
such  as  the  size  and  velocity  of  the  stream,  the  usage  of  the  country, 
the  extent  of  the  injury,  convenience  in  doing  business,  and  the  indis- 
pensable public  necessity  of  cities  and  villages  for  drainage,  are  also 
taken  into  consideration,  so  that  a  use  which,  under  certain  circum- 
stances, is  held  reasonable  under  different  circumstances  would  be  held 
unreasonable.  It  is  also  material,  sometimes,  to  ascertain  which  party 
first  erected  his  works  and  began  to  appropriate  the  water."  Such  is 
the  language  of  the  New  York  court  of  appeals.^ 

^  Strobel  v.  Kerr  Salt  Company,  164  son,  etc.  Company,  70  N.  J.  Eq.  695 
N.  Y.  303  (1900).     A  riparian  owner     (1906). 

has   no  right    to    divert    water    from  -  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y. 

a  stream    to  sell.     McCarter  v.  Hud-    303,  320  (1900). 
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In  Pennsylvania  it  is  held  that,  where  great  industries  are  located 
on  natural  streams,  the  necessity  for  using  the  water  may  vary  these 
principles  of  law,  in  order  to  permit  the  development  of  the  natural 
resources  of  the  country,  and  to  make  possible  the  prosecution  of  new 
industries,^  but  the  New  York  court  of  appeals  has  refused  to  follow 
that  rule.- 

The  construction  of  a  dam  does  not  necessarily  give  riparian  own- 
ers, on  the  stream  below,  the  right  to  damages,  inasmuch  as  such  dam 
does  not  in  itself  divert  the  water,  the  volume  being  substantially  the 
same  with  the  dam  as  without  it.^  The  holding  back  of  water  by  a 
dam,  however,  must  not  be  unreasonable.  The  question  of  what  is 
an  unreasonable  damming  back  of  the  water  for  the  purpose  of  utilizing 
it  to  turn  machinery  has  been  the  subject  of  much  controversy  in  the 
courts.  In  Pennsylvania  the  tendency  has  been  to  allow  a  very  sub- 
stantial interference  with  the  natural  flow  of  the  water  in  this  respect, 
while  in  New  York  the  courts  have  been  inclined  to  uphold  the  old 
principles  of  law.  ^Vhere  a  suit  at  law  for  damages  for  withholding 
water  is  brought,  the  question  of  whether  such  withholding  is  reason- 
able or  not  may  be  submitted  to  the  jury,  but  in  a  suit  in  equity  for  an 
injunction,  this  question  is  of  course  decided  by  the  court.  Many 
cases  passing  on  various  conditions  under  which  water  has  been  with- 
held by  a  dam  are  given  in  the  notes  below.'* 

1  Pennsylvania  Coal  Co.  v.  Sander-  paeity   with   a   view   to    suppljdng   a 

son,  94  Pa.  St.  302  (1880).     Cf.  Robb  municipality     with     water.     Mott     v. 

V.  Carnegie,   145  Pa.   St.  338   (1891).  Consumers'   Water  Co.,  etc.,   188  Pa. 

In  a  suit  by  a  riparian  owner  to  enjoin  St.  521  (1898). 

an  upper  riparian  owner  from  unrea-         *  The  rights  of  riparian  owners  were 

sonably    detaining    the    water,    it    is  discussed   in    Pierson    v.    Speyer,    178 

for  the  jury  to  consider  the  usage  of  N.  Y.  270  (1904),  where  the  court  held 

the  country  and  the  uses  of  the  stream,  that  a  riparian  owner  might  construct 

and    the    progress    of    improvements  a  dam  in  order  to  use  a  reasonable 

in  machinery,  and  other  circumstances,  amount  of  water  for  ornamental  and 

in   determining  what  is  a  reasonable  domestic  purposes.      In  the  case  Bul- 

use  of  the  water.     White  v.  Whitney,  lard   v.  Saratoga,  etc.   Co.,  77  N.  Y. 

etc.  Co.,  60  S.  C.  254  (1901).  525  (1879),  the  owner  of  a  mill  with- 

*  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  held  the  water  during  the  night  and 

303  (1900).  used  it  during  the  day.     The  owTier 

3  Hamor  v.  Bar  Harbor,  etc.  Co.,  92  of   the   mill   below   him   operated   his 

Me.  364  (1899).     The  damming  back  mill  day  and  night,  but  the  court  held 

of  a  stream  and  the  letting  out  of  the  that   he   was   not   entitled   to   an   in- 

water  gradually  at  a  subsequent  time  junction  against  the  water  being  with- 

does  not  in  itself  constitute  an  injury  held    during    the    night.     The    coiirt 

to  lower  riparian  owners,  unless  some  said  that  the  owner  of  a  mill  has  the 

actual  damage  is  shown,  such  as  in-  right  to  a  reasonable  extent  to  dam 

terfering  with  the  operation  of  mills,  back  the  waters  temporarily,  and  that 

Waller  v.  State,  144  N.  Y.  579  (1895).  the  withholding  of  the  waters  during 

The   owner  of   a   dam,   however,   has  the  night  under  the  circumstances  of 

no   right   to   stop   the   flow   of   water  this  case  was  reasonable.     The  court 

in   order   to   increase   his   storage   ca-  said    that    if    the    owner    below    had 
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The  riparian  owner  has  a  right  to  use  the  water  for  power  purposes, 
but  where  there  is  not  sufficient  water  for  power  purposes  for  those  who 


proved  that  the  owner  above  could 
have  operated  his  mill  by  detaining 
only  a  portion,  instead  of  all  the  wa- 
ter at  night,  then  that  he  could  insist 
on  that  course  being  adopted.  In 
Prentice  v.  Geiger,  74  N.  Y.  341 
(1878),  the  court  held  that  the  right 
to  interfere  with  the  stream  could  not 
be  acquired  by  prescription  unless  the 
right  had  been  exercised  for  twenty 
years.  In  the  case  Clinton  v.  Mj'- 
ers,  46  N.  Y.  511  (1871),  the  court  held 
that  the  owner  of  a  mill  has  no  right 
to  erect  machinery  requiring  more 
water  than  the  stream  furnishes  at 
its  ordinary  stages,  and  to  operate 
such  machinery  by  accumulating  the 
water  by  a  reservoir  for  future  use 
in  a  dry  season.  The  court  further 
held  that  the  owner  of  a  mill  below 
had  a  right  to  open  the  dam  and  let 
the  water  down  and  could  not  be  en- 
joined from  so  doing.  It  appears  in 
this  case  that  the  dam  was  erected  so 
as  to  accumulate  the  water  in  the 
spring  and  fall  for  use  in  the  summer 
and  winter.  How  far  the  natural 
flow  of  the  stream  may  be  interfered 
Avith  by  a  riparian  owner,  to  enable 
such  owner  to  utilize  the  stream  for 
the  purpose  of  propelling  machinery, 
has  frequently  been  the  subject  of 
judicial  examination.  Gould  v.  The 
Boston  Duck  Co.,  79  Mass.  442  (1859), 
may  be  regarded  as  a  leading  case 
upon  this  point.  In  this  ease  the  de- 
fendant had  built  a  substantial  dam 
upon  the  stream,  and  drew  the  water 
to  its  factory  by  means  of  a  canal, 
and  after  using  the  same  returned  it 
to  its  natural  channel  before  it  reached 
the  plaintiff's  land.  The  stream,  at 
ordinary  stages  of  water,  afforded 
an  ample  supply  for  the  defendants' 
factory ;  but  in  seasons  of  great 
drought  the  defendants  were  unable 
to  operate  their  factory,  during  all 
the  working  hours  of  each  day,  but 
were  obliged,  in  order  to  create  the 
requisite  head  and  supply  of  water, 
to  shut  their  gates  earlier  than  usual 
on  some  daj-s,  and  sometimes  for  an 
entire  day,  and  thus  arrest  the  usual 
flow  of  the  water.     This  was  the  in- 


jury complained  of  by  the  plaintiff, 
who  was  the  owner  of  a  mill  upon  the 
stream  directly  below  the  dam,  and 
who  was  injured  to  some  extent  by 
being  deprived  of  the  use  of  the  water 
while  the  natural  flow  was  thus  ar- 
rested. The  court  held  that  this  use 
of  the  water  by  the  defendant  was  not 
unreasonable,  and  that  if  such  use 
did  at  times  interfere  with  the  use 
which  the  plaintiff  might  have  made 
of  the  water  it  was  ^'damnum  absque 
injuria.'"  An  owner  has  no  right  to 
erect  machinery  requiring  for  its  op- 
eration more  water  than  the  stream 
furnishes  at  an  ordinary  stage,  and 
operate  such  machinery  bj^  ponds, 
which  discharge  water  upon  those  be- 
low in  unusual  quantities,  by  means 
of  which  the  latter  are  unable  to  use 
it.  Merritt  v.  Brinkerhoff,  17  Johns. 
306  (1820).  In  this  case  the  owner 
of  a  mill  obtained  an  injunction 
against  the  owner  of  a  mill  farther  up 
the  stream  damming  back  the  waters 
in  tne  time  of  drought  for  several 
hours,  and  then  letting  out  the  water 
in  torrents  which  caused  it  to  be 
wasted,  so  far  as  the  mill  farther 
down  the  stream  was  concerned.  The 
court  said  that  this  was  an  unreason- 
able detention  of  the  water.  In  Pitts 
V.  The  Lancaster  Mills,  54  Mass.  156 
(1847),  it  was  held  that  an  owner 
had  the  right  to  construct  a  dam  and 
detain  the  water  long  enough  to  raise 
a  head  by  filling  it,  permitting  the 
water  then  to  resume  its  natural  flow. 
In  Brace  v.  Yale,  92  Mass.  441  (1865), 
it  was  held  that  the  erection  of  a 
reservoir  dam  upon  a  small  stream, 
thereby  detaining  and  storing  up  the 
water  until  the  owner  of  the  dam  de- 
sired to  use  it,  and  drawing  from  the 
pond  and  using  it  when  he  had  occa- 
sion, was  a  user  of  the  stream  ad- 
verse to  the  rights  of  the  owners  be- 
low, and  if  continued  for  a  sufficient 
length  of  time  became  a  right.  In 
Hartzall  v.  Sill,  12  Pa.  St.  248  (1849), 
it  was  held  that  the  proprietor  of  a 
mill  above  had  the  right  to  detain 
the  water  long  enough  for  the  proper 
use  of  his  mill ;    and  if  by  so  doing 
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are  using  it  on  the  stream  below  him,  he  must  be  reasonable  so  as  to  do 
as  little  injury  to  the  others  as  circumstances  will  permit,  and  must 
not  divert  more  than  his  just  proportion  of  the  water  of  the  stream. 
The  fact  that  there  is  a  dry  season  does  not  change  the  rule.^ 

The  usual  remedy  of  a  riparian  owner  is  an  injunction.  In  a  suit 
in  equity  to  enjoin  an  unreasonable  interference  with  the  flow  of  a 
stream,  different  riparian  owners  may  join  as  parties  complainant.- 
A  suit  for  such  an  injunction  will  lie,  even  though  only  nominal  dam- 
age has  been  done,  inasmuch  as  the  time  may  come  when  the  riparian 
ow^ler  will  wish  to  use  the  water  so  diverted,  and  he  is  entitled  to  pre- 
vent prescription  running  against  him.^ 


the  owner  below  was  injured,  it 
was  ''damnum  absque  injuria";  and 
whether  longer  detained  than  neces- 
sary was  a  question  of  fact  for  the 
jury.  Where  the  two  owners  of  the 
two  sides  of  a  stream  construct  a 
dam  in  common,  one  of  them  who 
does  not  use  the  water  cannot  enjoin 
the  other  one  from  using  the  entire 
water-power,  no  injury  being  shown. 
Dyer  v.  Cranston,  etc.  Co.,  22  R.  I. 
506  (1901).  A  riparian  owner  may 
cut  trees  and  allow  them  to  fall  into 
the  stream.  Fisher  v.  Feige,  137  Cal. 
39  (1902).  A  water-power  corpora- 
tion organized  under  a  special  act  of 
the  legislature  by  which  the  various 
owners  of  riparian  rights  and  of  the 
dam  and  of  the  water-power  there- 
from became  interested  in  such  com- 
pany, no  stock  being  issued,  but  each 
owner  of  water-power  being  entitled 
to  one  vote,  cannot  maintain  suit 
against  a  city  for  diverting  the  water 
where  the  title  to  the  water  rights 
was  not  vested  in  the  corporation, 
the  business  of  the  corporation  being 
to  maintain  the  dam  and  racewaj^s 
and  preserve  the  water-power,  the  ex- 
pense being  paid  by  assessment.  El- 
gin, etc.  Co.  V.  City  of  Elgin,  194  111. 
476  (1902). 

1  City  of  Canton  v.  Shock,  66  Ohio 
St.  19  (1902),  holding  also  that  in 
Ohio  a  city  owning  land  on  a  stream 
may  take  water  from  it  for  the  do- 
mestic purposes  of  its  residents,  but 
not  to  suppb'  water  out  of  the  city 
nor  to  unreasonably  allow  its  citizens 
to  use  it  for  power  purposes. 

2  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y. 
303  (1900). 


^  Injunction  may  be  granted  at  the 
instance  of  a  riparian  owner  against 
the  diversion  of  a  stream,  even 
though  the  damage  is  but  nominal. 
Amsterdam,  etc.  Co.  v.  Dean,  162  X.  Y. 
278  (1900),  aff'g  13  X.  Y.  App.  Div. 
42 ;  Corning  v.  Troy,  etc.  Factory,  40 
X.  Y.  191  (1869) ;  Duesler  v.  City  of 
Johnstown,  24  X.  Y.  App.  Div.  608 
(1898).  Cf.  Xew  Haven,  etc.  Co.  i-. 
Borough  of  Wallingford,  page  3862, 
infra.  An  injunction  lies  against  a 
riparian  owner  diverting  and  selling 
to  a  \'illage  even  a  small  part  of  the 
water.  Penrhyn  Slate  Co.  v.  Gran- 
ville, etc.  Co. ,'84  X.  Y.  App.  Div.  92 
(1903) ;  rev'd,  on  another  point  in  181 
X.  Y.  80.  Where  a  city  takes  four 
million  gallons  of  water  dailj'  from  a 
lake,  and  its  pipes  are  capable  of 
taking  nine  million  gallons  of  water  a 
day,  which  would  reduce  the  surface 
of  the  lake  sLx  feet,  damage  is  pre- 
sumed, and  an  injunction  will  ordi- 
narily be  granted  at  the  instance  of 
persons  who  own  and  operate  mills 
by  the  water  from  a  stream  flowing 
from  the  lake.  Smith  v.  City  of  Roch- 
ester, 92  X.  Y.  463  (1883).  The  owner 
of  a  mill  operated  by  water  from 
a  creek  may  enjoin  a  railroad  com- 
pany from  using  the  water  to  supply 
its  locomotives,  it  being  shown  that 
such  use  perceptibly  reduced  the  vol- 
ume of  water  in  the  creek  and 
materially  diminished  the  grinding 
power  of  the  mill,  and  that  substan- 
tial damages  had  been  sustained. 
Garwood  v.  X".  Y.  Central,  etc.  R.  R., 
83  X.  Y.  400  (1881).  But  where  the 
riparian  owner  sues  at  law  for  dam- 
ages   in    such    a    ease    and    does    not 
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Where,  however,  the  riparian  owner  has  delayed  until  a  large  in- 
vestment has  been  made  in  the  water-works  plant,  an  injunction  will 
not  be  granted.     He  must  seek  his  remedy  at  law.^ 

In  an  action  at  law  for  witliholding  water  from  paper  mills  the  meas- 
ure of  damages  is  the  loss  of  profits,  if  they  can  be  ascertained  with 
reasonable  certainty  ;  and  also  the  amount  necessarily  paid  to  employees 
during  the  time  the  mills  were  idle  on  account  of  the  withholding  of 
the  water.  If  the  loss  of  profits  is  the  basis  of  recovery,  the  rental 
value  of  the  property  should  not  be  taken  into  consideration.^  A  ri- 
parian owner  may  be  entitled  to  nominal  damages,  even  though  no 
actual  damage  be  shown,  inasmuch  as  at  a  later  time  he  may  find  it 
convenient  to  use  the  water  which  up  to  that  time  he  had  not  used.^ 

Where  water  is  taken  from  a  stream  by  a  water-works  company, 
it  has  been  held  that  a  lower  riparian  owner  is  entitled  to  damages 
for  the  use  of  the  entire  supply,  even  though  he  has  never  used  but 
a  portion  of  such  supply."* 


prove  actual  damages,  he  cannot  re- 
cover nominal  damages.  Elliott  v. 
Fitchburg  R.  R.,  64  Mass.  191  (1852). 
In  the  case  Earl  of  Sandwich  v.  Great 
Northern  Ry.,  L.  R.  .10  Ch.  Div. 
707  (1878),  the  court  refused  to  en- 
join a  railroad  from  using  water  to 
supply  its  locomotives,  the  amount  di- 
verted being  very  small  and  there  be- 
ing no  proof  of  injury.  A  riparian 
owner  cannot  enjoin  the  use  of  a  dam 
and  the  diversion  of  the  stream  above 
where  his  asserted  water-power  is  not 
capable  of  beneficial  development. 
Minnesota,  etc.  Co.  v.  St.  Anthony, 
etc.  Co.,  82  Minn.  505  (1901). 

*  Where  a  riparian  owner  unreason- 
ably delays  in  applying  for  an  in- 
junction against  a  city  diverting  the 
water  from  above,  and  the  city  ex- 
pends a  large  amount  of  money,  and 
public  convenience  and  welfare  are 
affected,  a  com-t  of  equity  may  refuse 
an  injunction  on  condition  that  the 
city  pay  adequate  compensation  for 
the  right  to  take  such  water.  New 
York  City  v.  Pine,  185  U.  S.  93  (1902). 
Where  for  fifteen  years  a  riparian 
owner  has  not  objected  to  a  munici- 
pality taking  water  from  the  stream 
he  cannot  have  an  injunction,  but  is 
remitted  to  his  action  for  damages, 
the  damage  being  nominal.  Penrhyn 
Slate  Co.  V.  Granville,  etc.  Co.,  181 
N.   Y.  80   (1905).     A  riparian  owner 


who  does  not  object  to  a  city  taking 
water  from  a  stream,  until  after  it 
has  had  a  public  vote  and  has  appro- 
priated the  money  and  purchased 
property  w^ll  not  be  granted  an  in- 
junction. City  of  Elberton  v.  Pearle 
Cotton  Mills,  123  Ga.  1  (1905).  Where 
water-works  have  been  constructed  at 
a  cost  of  $50,000,  a  riparian  owner 
will  not  be  granted  a  perpetual  in- 
junction against  the  water-works  com- 
pany taking  water  from  a  stream, 
but  will  be  remitted  to  his  remedy  at 
law.  Murphy  v.  Standford,  etc.  Co., 
50  S.  W.  Rep.  835  (Ky.  1899). 

2Weekes  v.  State,  48  N.  Y.  App. 
Div.  357  (1900) ;  Lakeside  Paper  Co. 
V.  State,  45  N.  Y.  App.  Div.  112 
(1899). 

^  New  York  Rubber  Co.  v.  Rothery, 
132  N.  Y.  293  (1892). 

*  Parry  v.  Citizens'  Water  Works 
Co.,  59  Hun,  196  (1891),  the  court 
holding,  however,  that  no  damages 
could  be  recovered  from  the  fact  that 
the  water-works  company  dammed 
back  the  water,  inasmuch  as  "the 
merest  storage  of  water  in  reservoirs 
by  means  of  dams  is  not  per  se  an 
unreasonable  use  of  the  water  of  a 
stream  by  an  upper  riparian  owner." 
A  riparian  owner  is  entitled  to  dam- 
ages for  water  taken  by  a  water- 
works, even  though  he  does  not  use 
or  need  the  water  himself.     Standea 
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The  true  measure  of  damages  in  the  condemnation  of  riparian  rights 
is  the  difference  between  the  value  of  the  land  after  the  diversion  of 
water  and  what  its  value  would  have  been  if  there  had  been  no  diversion. 
The  cost  of  a  steam-engine  of  sufficient  power  to  produce  the  water- 
power  is  not  the  proper  measure  of  damages,  neither  is  the  measure 
of  damages  the  amount  of  money  required  to  produce  an  income  at 
five  per  cent,  to  meet  the  exj^ense  of  supplying  the  same  power  by 
steam.  ^ 

Where  by  reason  of  water-works  the  capacity  of  a  mill  on  the  stream 
below  to  do  work  is  greatly  diminished  and  the  use  of  the  mill  entirely 
suspended  a  part  of  the  year,  the  measure  of  damages  is  the  difference 
between  the  value  of  the  mill  owner's  premises  on  the  day  of  the  trial 
and  the  value  without  such  diversion  of  water.^ 

By  reason  of  the  large  damages  which  would  result  under  these  rules 
in  many  cases,  the  plan  of  compensating  reservoirs  has  been  devised 
by  water-works  companies.  A  compensating  reservoir  is  a  large  reser- 
voir built  for  the  purpose  of  catching  and  holding  freshet  waters  in  the 
spring  and  other  flood  times,  with  a  view  to  using  such  stored  freshet 
waters  for  the  water-works  during  the  dry  season  of  the  year.  By 
this  plan  the  diversion  of  the  customary  waters  during  the  dry  season 
is  avoided.  It  frequently  happens,  also,  that  by  means  of  this  com- 
pensating reservoir  a  more  steady  and  even  larger  supply  of  water  may 
be  furnished  to  the  riparian  owTiers  below,  during  the  dry  season. 
The  claim  is  then  reasonably  made  by  the  water-works  company  that, 
inasmuch  as  the  surplus  freshet  w^aters  are  the  only  waters  which  are 
diverted  by  the  water-works,  and  inasmuch  as  these  freshet  waters 
are  in  most  cases  never  used  at  all  by  the  riparian  o^^Tlers  below,  not 
even  by  mills  which  are  operated  by  water-power,  no  damage  is  caused 

V.  New  Roehelle  Water  Co.,  91  Hun,  the  profits  earned  by  abutting  pro- 
272  (1895) ;  Gallagher  t'.  Kingston  prietors  in  their  business  in  using  the 
Water  Co.,  25  App.  Div.  82  (1898).  water  is  not  competent  on  the  question 
Even  though  a  city  takes  water  from  of  such  damages.  City  of  SjTacuse 
a  stream,  yet  if  it  takes  only  one  v.  Stacey,  45  N.  Y.  App.  Div.  249 
thousandth  part  of  the  water,  which  (1899);  aff'd,  169  N.  Y.  231. 
is  less  than  two  horse-power  a  day,  -  Gallagher  v.  Eangston  Water  Co., 
a  manufacturer  on  the  stream  below  25  N.  Y.  App.  Div.  82  (1898),  where 
cannot  collect  damages,  no  actual  the  jury  gave  $488.40  accrued  dam- 
damage  to  him  being  shown.  Sumner  ages  for  about  six  years,  and  81,900 
V.  City  of  Gloversville,  35  N.  Y.  Misc.  for  the  value  of  the  rights.  In  a  con- 
Rep.  523  (1901).  demnation  by  a  city  of  the  right  of 
1  Matter  of  Thompson,  85  Hun,  438  a  miller  to  use  water  for  mill  pur- 
(1895).  In  the  condemnation  of  water  poses,  the  value  of  the  water  as  a 
rights  the  measure  of  damages  is  water-power  is  competent,  but  not  the 
the  difference  between  the  \-alue  of  value  of  the  lake  for  storage  pur- 
the  abutting  property  with  the  water  poses.  Matter  of  Daly,  72  N.  Y.  App. 
rights   and   without    them.     Proof   of  Div.  394  (1902). 
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by  the  diversion  of  such  freshet  waters.  The  New  York  courts  have 
held,  however,  that,  notwithstanding  the  existence  of  this  compensating 
reservoir,  nominal  damages  are  suffered,  and  that  an  injunction  suit 
will  lie,  but  that  the  court  will  not  enforce  the  injunction  until  after  an 
opportunity  has  been  furnished  to  condemn  such  water  rights.^ 

It  has  also  been  held  in  New  York  that  under  such  circumstances- 
only  nominal  damages  will  be  awarded  in  the  condemnation  proceed- 
ings.- 

In  Pennsylvania  the  court  refused  to  grant  an  injunction  in  such  a 
case ;  ^  but  in  New  Jersey  the  court  in  an  injunction  suit  decreed  that 
the  injunction  should  issue,  unless  the  water- works  company  paid  as 


1  Even  though  a  compensating  res- 
ervoir is  built  so  that  during  the  wet 
season  the  mills  on  a  stream  have 
more  water  than  they  can  use,  and 
during  the  dry  season  they  have  more 
water  than  before  the  reservoir  was 
built,  and  even  though  by  reason 
thereof  the  mill  owners  have  suffered 
no  damage  on  account  of  the  water 
taken  to  supply  water  to  a  city,  nev- 
ertheless mill  owners  are  entitled  to 
an  injunction ;  but  such  injunction 
will  not  be  enforced  until  after  the 
city  so  taking  the  water  has  had  an 
opportunity  to  condemn  the  right  to 
take  such  water.  Smith  v.  City  of 
Rochester,  38  Hun,  612  (1886) ;  aff'd, 
104  N.  Y.  674.  In  the  case  Stro- 
bel  V.  Kerr,  etc.  Co.,  164  N.  Y.  303 
(1900),  involving  the  pollution  of  a 
stream  by  a  salt  works,  the  court 
made  it  a  condition  of  withholding 
injunction  that  the  company  should 
construct  a  reservoir  on  the  upper 
sources  of  the  stream  to  accumulate 
water  when  it  was  plentiful  for  use 
in  time  of  scarcity.  A  riparian  owner 
may  enjoin  a  person  from  going  upon 
the  lands  of  an  upper  proprietor  and 
taking  water  for  use  on  his  own 
lands,  and  he  cannot  even  take  in- 
creased flow  which  occurs  annually 
for  three  or  four  months.  California, 
etc.  V.  Enterprise,  etc.  Co.,  127  Fed. 
Rep.  471  (1903). 

-  If  during  the  dry  season  the  quan- 
tity of  water  flo-s\ing  through  the 
river  is  increased  bj^  means  of  a  com- 
pensating dam,  and  no  damage  is 
shown  during  the  remainder  of  the 
year,  only  nominal  damages  will  be 
awarded    in    condemnation    proceed- 


ings.    Matter  of  Thompson,  85  Hun, 
438  (1895). 

*  In  the  important  case  Lehigh  Coal, 
etc.  Co.  V.  Scranton  Water  Co.,  6 
Pa.  Dist.  Rep.  291  (1978,)  the  court 
refused  to  enjoin  a  water-works  com- 
pany' from  building  and  taking  water 
from  a  compensating  dam,  even  at 
the  instance  of  another  companj^  that 
had  the  charter  right  to  use  the 
water  for  power  and  to  lease,  it  being 
shown  that  the  water  taken  by  the 
water-works  company  was  entirely 
freshet  water  and  that  the  water  so 
taken  was  not  used  by  the  lower 
riparian  owners,  and  it  being  shown 
that  no  damage  had  been  or  would  be 
done  to  such  owners  by  reason  of 
this  use  of  the  water  by  the  water- 
works company.  The  court  stated 
that  an  injunction  would  lie,  even 
though  no  damage  had  been  done,  if 
the  water  taken  had  been  other  than 
freshet  water,  but  the  water-works 
company  filed  in  the  case  a  disclaimer 
of  any  claim  to  interfere  with  the 
rights  of  the  riparian  owners  below. 
The  court,  however,  granted  relief  to 
the  extent  of  requiring  the  water- 
works company  to  confine  itself  to 
freshet  water.  Where  a  city  as  a 
riparian  owner  constructs  a  storage 
reservoir  which  collects  the  water 
during  the  rainj'  season  and  uses  it 
during  the  dry  season,  the  city  is  not 
liable  in  damages  to  a  lower  riparian 
owner  for  the  use  of  such  surplus 
water,  it  appearing  that  the  plaintiff 
would  not  have  used  the  water  in 
the  spring.  Lonsdale  v.  City  of 
Woonsocket,  25  R.  I.  428  (1903). 
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damages  certain  amounts  which  the  court  figured  would  be  the  actual 
damage  suffered  by  the  mills  on  the  stream  below. ^  In  England  an 
act  of  parliament  may  prescribe  that  the  water  furnished  from  a  com- 
pensating reservoir  shall  be  sufficient  compensation  to  lower  riparian 
owners  for  loss  of  w-ater,  but  the  courts  will  give  damages  for  the  injury 
to  riparian  and  other  rights  in  the  soil.- 

The  fact  that  one  water-works  company  is  taking  water  from  a 
stream  does  not  prevent  another  water-works  company  from  taking 
water  from  that  same  stream,  there  being  sufficient  water  for  both 
companies  and  the  first  company  not  having  condemned  any  rights ;  ^ 
but  where  the  first  company  needs  all  the  water  and  has  condemned 


*  A  municipality  has  no  authority 
to  divert  water  from  private  streams, 
to  the  detriment  of  lower  riparian 
owners,  on  condition  that  it  will  store 
storm  water  and  give  it  out  into  the 
streams  in  dry  times,  and  thus  con- 
fer a  compensatory  benefit  on  those 
owners,  they  not  consenting  thereto. 
Sparks,  etc.  Co.  v.  Town  of  Newton, 
60  N.  J.  Eq.  399  (1900).  Even  though 
a  compensating  reservoir  is  built 
which  supplies  a  steadier  stream  in 
the  summer,  and  even  though  the 
water  to  be  taken  from  the  reservoir 
for  water-works  purposes  will  be 
freshet  water  only,  yet  the  lower 
riparian  owners  are  entitled  to  dam- 
ages. In  a  suit  in  equity  filed  by  the 
riparian  owners,  however,  for  an  in- 
junction, the  court  may  award  dam- 
ages and  require  their  payment  as  a 
condition  of  not  issuing  the  injunc- 
tion. The  damages  will  be  based 
upon  the  amount  of  water  that  the 
water-works  are  capable  of  taking. 
The  amount  of  power  of  such  water 
at  the  various  mills,  the  fall  of  water 
at  each  mill  being  taken  by  itself, 
and  the  comparative  value  of  such 
power  at  each  separate  mill,  and  the 
cost  of  reproducing  such  power,  con- 
stitute the  elements  of  the  damage. 
The  water-power  considered  was  prac- 
tically the  ordinary  dry-weather  flow, 
and  the  damages  were  the  cost  of 
reproducing  the  same  by  steam ; 
$3,302  was  allowed  on  a  $200,000 
plant  and  $2,6.50  on  a  $60,000  plant. 
Sparks  Mfg.  Co.  v.  Town  of  Newton, 
57  N.  J.  Eq.  367  (1898).  On  appeal, 
iowever,    it    was    held    that    in    esti- 


mating the  damage  to  a  mill,  bj'  rear- 
son  of  the  water  being  diverted,  the 
difference  between  the  value  of  the 
mill  before  the  diversion  and  its 
value  after  is  a  safer  measure  of 
damages  than  an  estimate  as  to  the 
probable  cost  of  supplying  an  equal 
amount  of  power  by  steam  or  an  esti- 
mate of  the  rental  value  of  power  at 
other  places  which  are  somewhat  dis- 
similar. Sparks  v.  Town  of  Newton, 
60  N.  J.  Eq.  399  (1900).  In  the  case 
Neal  V.  City  of  Rochester,  156 
N.  Y.  213  (1898),  where  additional 
pipes  had  been  put  in  so  that  during  the 
dry  season  the  supply  of  water  would 
be  less  than  was  customary,  thus 
interfering  with  the  operation  of  mills, 
the  court  held  that  a  suit  for  an  in- 
junction would  lie,  and  said  in  regard 
to  the  compensating  reservoir  that  it 
was  a  gratuitous  act  and  that  the 
mill  owners  had  no  legal  right  to 
compel  its  continuance. 

^  Re  .Arbitration,  etc.,  [1903]  1 
K.  B.  574. 

3 ' '  Where  a  water  company  appro- 
priating water  from  a  stream  has 
never  condemned  the  stream,  or  any 
portion  of  it,  its  rights  as  against 
another  company,  seeking  to  appro- 
priate water  from  the  stream,  are 
merely  those  of  a  lower  riparian 
owner."  Phillipsburg  Water  Co.  v. 
Citizens'  Water  Co.,  189  Pa.  St.  23 
(1899),  it  appearing  that  the  water 
supply  of  the  stream  was  more  than 
twenty  times  the  quantity  required 
for  the  water-works  first  constructed. 
Even  though  a  water  company  claims 
all  the  water  from  a  certain  stream. 
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all  the  rights,  excepting  on  one  piece  of  property,  and  has  commenced 
proceedings  against  that  piece,  such  company  may  obtain  an  injunction 
against  another  water-works  company  proceeding  to  take  water  from 
such  stream  by  means  of  that  particular  piece  of  property ;  the  reason 
of  this  conclusion  being  that  property  already  acquired  for  public  use 
cannot  be  condemned  for  a  similar  public  use.^ 

After  a  water-works  company  has  condemned  the  right  to  take  a 
certain  quantity  of  water,  a  riparian  o^\Tier  cannot  complain  that 
some  of  such  water  is  used  by  the  water-works  company  for  purposes 
other  than  as  allowed  by  the  charter  of  the  company.- 

A  city  which  has  legally  constructed  a  dam  to  obtain  a  supply  of 
water  for  navigation  by  canal  may  lease  its  surplus  water-power  and 
may  enjoin  a  riparian  owner  from  tapping  such  dam,  all  riparian  rights 
having  been  acquired  by  condemnation.^ 


yet  a  railroad  may  acquire  the  right 
to  take  water  therefrom,  if  there  is 
sufficient  left  for  the  water  company. 
Framinghara,  etc.  Co.  v.  Old  Colony, 
etc.  R.  R.,  176  Mass.  404  (1900). 

1  Where  a  water-works  company 
has  taken  water  from  a  stream  for 
some  time  and  has  condemned  or 
purchased  riparian  rights  from  all 
parties  excepting  one,  and  is  about  to 
file  an  additional  plan  for  an  addi- 
tional reservoir  lower  down  the 
stream  to  use  the  surplus  wat^r  for 
its  water-works,  a  new  company 
formed  to  furnish  water  to  still  an- 
other town  wiU  not  be  allowed  to  con- 
struct its  works  on  the  property  of 
the  person  mentioned  above,  and  to 
take  the  surplus  water  from  the 
stream,  it  being  shown  that  condem- 
nation proceedings  had  already  been 
commenced  against  such  person's 
property,  and  it  being  sho^^•n  also 
that  all  the  water  of  the  stream 
would  be  required  bj'  the  first-named 
company.  The  court  said,  however, 
that  the  new  company  would  have  the 
right  to  locate  its  works  upon  the 
same  stream  below  both  of  the  old 
companies'  works,  and  that  all  the 
surplus  water  might  be  acquired  by 
the  new  company,  if  such  surplus 
should  e.xist.  The  basis  of  the  de- 
cision is  that  property  already  ac- 
quired for  pubUc  use  cannot  be  con- 
demned for  a  similar  public  use. 
Poeantico  Water  Works  Co.   v.  Bird, 


130  X.  Y.  249  (1S91).  Even  though 
a  water-works  company  purchases  a 
small  parcel  of  land  on  both  sides  of 
a  stream  and  makes  a  map  showing 
that  the  water  is  available  to  it  for 
future  use,  yet,  if  it  never  uses  the 
water  or  constructs  a  plant  for  such 
use,  a  municipality  may  appropriate 
such  water  for  its  otati  use.  !More- 
over,  such  corporation  as  a  riparian 
owner  will  not  be  granted  an  injunc- 
tion until  damages  are  paid,  when 
the  damage  is  nominal  and  the  de- 
fendant offers  to  pay  the  same  when 
ascertained,  and  the  corporation  be- 
came a  riparian  owner  with  knowl- 
edge of  the  intent  of  the  municipality 
and  the  injunction  would  cause  hard- 
ship. Xew  Haven,  etc.  Co.  v.  Bor- 
ough of  Wallingford,  72  Conn.  293 
(1899). 

^  Sparks  ^Mfg.  Co.  v.  Town  of  New- 
ton, 57  X.  J.  Eq.  367  (1898),  where 
a  part  of  the  water  was  used  to  sup- 
ply power  to  manufacturing  concerns. 
Wliere  a  wat^r-works  company  has 
condemned  the  right  to  take  water 
by  a  twenty-four-inch  pipe,  a  riparian 
owner  on  the  stream  below  cannot 
complain  that  the  company  is  using 
the  wat^r  for  other  than  domestic 
purposes,  and  that  the  charter  of  the 
company  allows  it  to  use  water  for 
domestic  purposes  onlv.  Hamor  v. 
Bar  Harbor,  etc.  Co.,  92  Me.  364 
(1899). 

'  Kaukauna    Water    Power    Co.  v. 
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Even  though  by  statute  an  electric-light  company  cannot  construct 
its  plant  in  a  city  until  the  latter  consents  thereto,  yet  this  does  not 
authorize  the  city  to  impose  a  condition  that  the  company  shall  pay  it 
two  per  cent,  of  its  receipts.^  In  Canada  an  exclusive  right  to  an  elec- 
tric-power and  light  company  granted  by  a  provincial  legislature  is 
not  protected  against  a  company  authorized  by  the  Dominion  ParHa- 
ment  to  furnish  heat  and  light  in  that  district.-  An  electric-street  rail- 
way has  no  inherent  right  to  distribute  power  for  private  consumption, 
and  hence  cannot  enjoin  the  city  from  cutting  wires  used  exclusively 
for  that  purpose.^  The  lessee  from  the  city  of  Xew  York  of  the  under- 
ground electric  railways  of  Xew  York  may  use  the  same  to  transmit 
and  sell  to  other  electric  railways  surplus  electric  current  manufactured 
by  such  lessee.*  Even  though  an  electric-power  company  is  carrying 
on  its  business  without  authority,  a  telephone  company  is  not  justi- 
fied in  cutting  the  former's  wires  and  converting  the  same.^  A  power 
company  cannot  have  mandamus  to  compel  a  city  to  allow  it  to  put 
its  wires  in  public  conduits  in  the  streets  where  the  company  has  no 
statutory  or  municipal  grant  of  the  right  to  use  the  streets.^  A  corpo- 
ration organized  to  furnish  power  as  well  as  electric  light,  and  which 
does  furnish  the  electric  light  within  the  time  fixed  by  its  charter,  need 
not  complete  its  plant  to  furnish  power  unless  there  is  a  demand  for 
the  power.  Proceedings  by  the  state  to  forfeit  its  right  to  furnish  power 
will  fail." 

It  is  constitutional  to  authorize  a  water-works  company  to  exercise 
the  power  of  eminent  domain.^    Greater  difficulty,  however,  is  experi- 

Green  Bay,   etc.   Co.,   142  U.   S.   254  the    city    cannot    destroy    its    electric 

(1891).      "  plant  on  the  ^ound  that  it  had  no 

1  City  of   La   Crosse   v.   La   Crosse  authority    to   furnish   heat,    light,  and 

Gas,   etc.   Co.,    14.5  Wis.   408    (1911).  power.     Omaha,  etc.  R.  R.  v.  City  of 

In  the  case  Cataract,  etc.  Co.  v.  City  Omaha,  90  Xeb.  6  (1911). 

of  Buffalo,  131  X.  Y.  App.  Div.  485  *  City  of  Xew  York  v.  Interborough, 

(1909),   it    appears    that   the   city    of  etc.    Co.,    125   X.    Y.   App.    Div.   437 

Buffalo,    in    granting    rights    to    the  (1908) ;   aff'd,  194  X.  Y.  528. 

Niagara    Falls    Power    Company,    re-  ^  Electric  Power  Co.  v.  Metropolitan 

quired  the  latter  to  allow  the  city  to  T.  &  T.  Co.,  75  Hun,  68  (1894). 

string  wires  on  the  poles,  the  city  to  «  Purnell   v.   ]SIcLane,   98  Md.   589 

pay  no  compensation  if  this  was  for  (1904). 

its  own  use,  but  to  pay  compensation  '  State  v.  Tmn,  etc.  Co.,  98  Me.  214 

if  it  used   the   space   for   other   than  (1903). 

public    purposes   or   authorized    other  «  The  right  of  eminent  domain  may 

companies  to  use  it.  be  given  to  an  indi\'idual  as  well  as 

'    2  Compagnie,    etc.    v.    Continental,  to  a  corporation.     It  may  be  given  m 

etc.  Co.,  99  L.  T.  Rep.  786  (1908).  order  to  construct  water-works.     Po- 

3  Chicago,   etc.   Ry.   v.   Ellicott,  88  cantico,  etc.   Co.   v.  Bird,   130  N.   Y. 

Fed.    Rep.    941     (1898).     Where    for  249  (1891).     A  water-works  company 

twenty  years  a  street-railway  company  cannot    condemn    land    unless    it    is 

ias  furnished  heat,  light,  and  power,  obliged    to    furnish   water    by    public 
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enced  in  determining  whether  the  legislature  may  delegate  the  power 
of  eminent  domain  to  a  corporation  formed  to  generate  power,  light,  or 
heat  from  a  water-power  and  to  sell  or  use  the  same.  The  weight  of 
authority  holds  that  the  legislature  may  do  so,^  especially  where  the 
company  is  also  to  furnish  electric  light.-     In  Xew  York,  any  doubt 


hydrants.  Citizens',  etc.  Co.  v.  Parry, 
59  Hun,  202  (1891);  aff'd,  128  N.  Y. 
669.  Water-power  companies  may  be 
given  the  power  of  eminent  domain. 
Hagerla  v.  Mississippi  River,  etc.  Co., 
202  Fed.  Rep.  776  (1913).  A  water- 
works company  may  cross  a  canal  of  a 
canal  company.  Lehigh  Valley  R.  R. 
V.  Orange  Water  Co.,  42  N.  J.  Eq.  205 
(1887).  A  water-works  company  en- 
gaged in  the  construction  of  its  plant 
does  not  lose  a  part  of  its  right  of  way 
by  a  subsequent  company  filing  its 
maps  first.  Pocantico,  etc.  Co.  v. 
Bird,  130  N.  Y.  249  (1891).  A  city 
may  proceed  to  condemn  land  for  its 
own  water-works  instead  of  making  a 
contract  for  water,  where  it  has  power 
to  do  either.  State  v.  Newark,  54 
N.  J.  L.  62  (1891).  A  water-works  com- 
pany may  condemn  a  right  of  way 
across  private  land  instead  of  laying 
its  pipes  in  the  public  highway,  where 
the  statutes  so  permit.  Biddle  v. 
Wavne,  etc.  Co.,  190  Pa.  St.  94 
(1899). 

1  A  pKJwer  company  may  condemn 
the  right  to  erect  poles  for  -nires  to 
transmit  an  electric-power  current,  and 
to  trim  trees  which  interfere  therewith. 
Webster  v.  Susquehanna,  etc.  Co.,  112 
Md.  416  (1910).  A  corporation  to 
furnish  electric  power  may  be  author- 
ized to  condemn.  Washington,  etc. 
Co.  V.  Waters,  186  Fed.  Rep.  572 
(1910).  A  power  company  may  be 
authorized  to  condemn.  Wisconsin, 
etc.  Co.  V.  Pier,  137  Wis.  325  (1908). 
An  electric-light  company  which  is 
obligated  to  furnish  electricity  to  the 
pubhc  may  condemn.  State  v.  Su- 
perior Court,  127  Pac.  Rep.  591 
(Wash.  1912).  State  v.  Superior  Court, 
127  Pac.  Rep.  104  (Wash.  1912). 
The  legislature  may  authorize  an 
electric-power  company  to  condemn 
land.  Rockingham,  etc.  Co.  v.  Hobbs, 
72  N.  H.  531  (1904).  A  water-power 
company  may  be  authorized  to  con- 


demn. Jones  V.  North  Georgia,  etc. 
Co.,  125  Ga.  618  (1906).  A  corpo- 
ration formed  to  furnish  electrical 
power  may  be  authorized  to  exercise 
the  power  of  eminent  domain  to 
obtain  water  rights.  Grande,  etc. 
Co.  V.  Drake,  46  Greg.  243  (1905).  A 
water-power  and  irrigation  company 
may  condemn  for  its  reservoir  land 
on  which  there  is  a  railroad  right  of 
way,  such  right  of  way  never  ha\'ing 
been  used  by  the  railroad,  it  being 
unnecessary  to  the  railroad.  Denver, 
etc.  Co.  V.  Denver,  etc.  R.  R.,  30  Colo. 
204  (1902).  A  company  incorporated 
to  furnish  electric  Ught  and  power, 
but  which  practically  merely  furnishes 
power,  cannot .  obtain  a  right  of  way 
for  its  poles  and  wires  by  condemnation, 
since  it  is  not  a  quasi-public  corpora- 
tion. Brown  v.  Gerald,  100  Me.  351 
(1905).  Fallsburg,  etc.  Co.  v.  Alex- 
ander, 101  Va.  98  (1902). 

2  A  company  organized  to  furnish 
electricity  for  light  and  power  and  to 
develop  water  power  and  generate 
electricity  to  supply  the  pubUc  may  be 
given  the  right  to  exercise  the  power 
of  eminent  domain,  even  though  some 
of  its  electric  power  may  be  used  for 
private  purposes.  ISIcMillan  v.  Noyes, 
75  N.  H.  258  (1909).  An  electric-light 
and  power  company  may  be  given  the 
power  of  eminent  domain,  even  though 
a  part  of  its  business  is  private.  Deer- 
field  River  Co.  v.  Wilmington,  etc.  Co., 
83  Vt.  548  (1910).  A  company  organ- 
ized to  furnish  electric  light,  heat,  and 
power  may  be  given  the  right  to  con- 
demn, even  though  incidentally  it  has 
a  right  to  conduct  a  private  enterprise. 
Great  Falls  Power  Co.  v.  Webb,  123 
Tenn.  584  (1911).  The  legislature 
may  authorize  an  electric-light,  heat, 
and  power  company  to  condemn. 
Northern  Light,  etc.  Co.  v.  Stacher, 
13  Cal.  App.  404  (1910).  A  corpora- 
tion to  furnish  heat,  hght,  and  power 
to  municipahties  and  individuals  may 
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on  this  subject  is  avoided  by  granting  this  power  to  such  companies  as 
also  furnish  electric  lights  to  a  municipality.^  A  statute  giving  a  water- 
power  company  the  right  to  condemn  land  is  unconstitutional,  the  pur- 
poses of  the  company  being  largely  for  the  private  supply  of  power  for 
mining,  manufacturing,  etc.,  purposes.-  A  state  may  authorize  a  heat, 
Hght,  water,  and  power  company  to  condemn  land  for  building  dams 
and  reservoirs  to  generate  power  for  public  and  private  use,  but  if  the 
dam  may  interfere  with  navigation,  even  of  waters  entirely  in  the  state, 
the  consent  of  the  federal  government,  as  well  as  the  state  government, 
must  first  be  obtained.^  Ejectment  does  not  lie  on  the  part  of  a  prop- 
erty owner  owning  the  fee  of  a  highway  against  an  electric-power  com- 
pany where  the  line  has  been  constructed  and  public  interest  has 
intervened.  The  property  owner  is  only  entitled  to  recover  dam- 
ages.'* 

A  lease  by  an  electric-light  and  power  company  of  its  property  to 
a  competing  corporation,  with  an  agreement  not  to  engage  in  the 
business,  is  ultra  vires,  and  the  rent  cannot  be  collected  by  suit.^  An 
electric-light  and  power  company  may  mortgage  its  property  with- 
out express  authority  from  the  legislature  so  to  do,  especially  where 
it  is  organized  under  the  act  authorizing  incorporation  for  any  law^- 
ful  business,  even  though  it  is  using  streets  under  licenses  granted  by 
municipalities.^ 

§  932.  Wharf,  steamboat,  hoard  of  trade,  stock-yard,  cotton-press, 
booming,  car  manufacturing,  sleeping-car,  irngalion,  elevator,  pipe 
line,  and  other  corporations  which  are  or  are  not  quad-public  cor- 
porations. —  ]\Iany  of  these  companies  are  quasi-public  in  their  na- 
ture, and  are  subject  to  the  duties  imposed  on  that  class  of  corpora- 
tions to  serve  the  public  when  called  upon  so  to  do.  The  tendency  of 
modern  times  is  to  extend  the  powers  of  government  and  to  bring 
within  the  control  of  legislative  action  many  kinds  of  business  which 
formerly  were  considered  strictly  private.     Such  is  the  case  with  cor- 

condemn  a  right  of  way  even  before  public   good.     Tuolumne   Water,   etc. 

it  has  made  contracts  to  furnish  heat,  Co.    v.   Frederick,    13   Cal.   App.   49S 

light,  and  power,  and  it   may  choose  (1910).     The  legislature  may  authorize 

its  own  route  if  it  is  the  most  available  condemnation  by  a  water-power  com- 

and  is   compatible   with   the  greatest  pany,  the  power  to  be  used  to  create 

1  Transportation  Corporation  Law,  *  Gurnsey  v.  Northern  California, 
Art.  VII,  §  61.                                               etc.   Co.,    160  Cal.    699   (1911).      See 

2  Berrien  Springs,  etc.   Co.   v.   Ber-    §  933,  infra. 

rienCu-cuit  Judge,  133  Mich.  48(1903).  »  Keene  SjTidieat^  v.  Wichita,  etc. 

See    also     Attorney-General     v.     Eau  Co.,  69  Kan.  284  (1904). 

Claire,  37  Wis.  400  (1875).  «  American,  etc.  Co.  v.  General  Elec- 

3  Minnesota,     etc.     Co.     v.     Pratt,  trie  Co.,  71  N.  H.  192  (1901). 
101  Minn.  197  (1907). 
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porations  operating  a  steamship  line,^  or  a  wharf,-  a  boom,^  a  pipe 


electricity  to  light  towns  and  furnish 
motor  power.  Nolan  v.  Central,  etc. 
Power  Co.,  134  Ga.  201  (1910). 

1  A  steamship  company  may  agree 
to  give  reduced  rates  to  shippers  who 
contract  to  ship  by  that  hne  exclu- 
sively. If  excessive  rates  are  charged 
the  remedy  of  the  shipper  is  at  law. 
Lough  V.  Outerbridge,  66  Hun,  103 
(1892);  affirmed,  143  N.  Y.  271 
(1894) ;  Mogul  Steamship  Co.  v.  Mc- 
Gregor, [1892]  A.  C.  25.  Contra, 
Menacho  v.  Ward,  27  Fed.  Rep.  529 
(1886).  A  common  carrier  —  a  steam- 
ship company  in  this  case  —  is  bound 
to  charge  only  reasonable  rates.  A 
shipper  may  sue  to  recover  back  any 
charge  in  excess  of  a  reasonable  rate. 
The  fact  that  the  company  gave  a  less 
rate  to  some  one  else  is  evidence  that 
the  higher  rate  is  unreasonable,  but  is 
not  conclusive  evidence.  Such  is  the 
conclusion  of  the  English  cases  and 
of  the  leading  case,  Johnson  v.  Pen- 
sacola,  etc.  R.  R.,  16  Fla.  623  (1878). 
Cf.  Scofield  V.  Railway  Co.,  43  Ohio 
St.  571  (1885);  Cowden  v.  Pacific 
Coast  S.  S.  Co.,  94  Cal.  470  (1892). 
See  §  901,  supra.  The  jury  are  to  de- 
cide whether  a  steamboat  company 
has  power  to  operate  a  barge.  Ten- 
nessee, etc.  Co.  V.  Kavanaugh,  93  Ala. 
324  (1891).  Land  owned  by  a  steam- 
boat company  may  be  condemned  by 
a  railroad  company.  Re  New  York, 
Lackawanna,  etc.  Ry.,  99  N.  Y.  12 
(1885).  A  private  dock  may  be  con- 
demned, even  though  it  is  used  by  a 
line  of  steamboats.  Diamond,  etc.  v. 
Davenport,  etc.  Co.,  115  Iowa,  480 
(1901).     See  also  §  906,  sxipra. 

2  Even  though  a  wharf  is  built 
by  a  railroad  company  on  an  exten- 
sion of  a  street  with  the  permission 
of  the  municipality,  yet  this  does  not 
make  it  a  public  wharf.  Louisville, 
etc.  R.  R.  V.  West  Coast  Co.,  198  U.  S. 
483  (1905).  A  steamboat  company  is 
entitled,  upon  the  payment  of  a  rea- 
sonable compensation,  to  use  a  wharf 
owned  by  a  railroad  and  used  by 
steamboats  owned  by  the  railroad. 
Oregon  Short  Line,  etc.  Ry.  v.  Ilwaco, 
etc.  Co.,  51  Fed.  Rep.  611  (1892). 
But    where    special    wharfage    privi- 


leges are  customarily  allotted  to  coal 
shippers,  it  is  held  that  the  carrier 
has  a  necessary  discretion  in  the  al- 
lotment, and  the  motives  of  its  pro- 
ceedings cannot  be  reviewed  by  the 
courts.  Audenried  v.  Philadelphia, 
etc.  R.  R.,  68  Pa.  St.  370,  380  (1871). 
A  wharf  franchise  granted  by  the 
state  to  an  individual  is  personalty 
and  may  be  sold  in  payment  of  his 
debts.  Leonard  v.  Baylen,  etc.  Co. 
59  Fla.  547  (1910).  A  city  having 
condemned  and  taken  a  wharf  under 
power  of  eminent  domain  cannot  there- 
after lease  it  for  a  term  of  years  to  a 
sugar  refinery  to  use.  Such  a  use  is 
not  a  public  one.  Belcher,  etc.  Co.  v. 
St.  Louis,  etc.  Co.,  82  Mo.  121  (1884). 
If  a  corporation  opens  a  dock  to  the 
public  for  a  general  wharfage  business, 
the  public  would  have  a  right  to  use 
the  same,  under  such  reasonable  reg- 
ulations and  upon  the  payment  of 
such  charges  as  the  owner  might  fi.x, 
or  as  might  be  regulated  by  law.  In- 
dian River  Steamboat  Co.  v.  East 
Coast  Transp.  Co.,  28  Fla.  387  (1891), 
citing  Ouachita,  eto.  Co.  v.  AiTven,  16 
Fed.  Rep.  890  (1883) ;  Cannon  v.  New 
Orleans,  20  Wall.  577  (1874) ;  Packet 
Co.  V.  Keok-uk,  95  U.  S.  80  (1877); 
Transportation  Co.  v.  Parkersburg, 
107  U.  S.  691  (1882).  Wharves  and 
piers  may  be  condemned  by  a  rail- 
road company.  Re  New  York  Central, 
etc.  R.  R.,  77  N.  Y.  248  (1879).  A 
company  authorized  to  construct  and 
maintain  a  pier  and  harbor  and  pay 
di^adends  up  to  a  fixed  amount  is  a 
commercial  and  not  a  quasi-public 
corporation.  Attornev-General  v.  Mar- 
gate, etc.  Co.,  [1900]  i  Ch.  749. 

'  Yellow  River  Imp.  Co.  v.  Wood 
County,  81  Wis.  554  (1892);  Patter- 
son V.  Mississippi,  etc.  Boom  Co.,  3 
Dill.  465  (1875) ;  s.  c,  18  Fed.  Cas. 
1328;  Attorney-General  v.  Evart 
Booming  Co.,  34  Mich.  462  (1876). 
The  legislature  has  the  power  to  reg- 
ulate the  charges  of  a  booming  com- 
pany. Underwood  Lumber  Co.  v.  Pel- 
ican Boom  Co.,  76  Wis.  76  (1890). 
A  boom  company  may  be  a  quasi- 
public  corporation.  Nicomen,  etc.  Co. 
V.  North  Shore,  etc.  Co.,  40  Wash.  315 
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line,^  or  a  warehouse  and  elevator.-     Irrigation  companies  ^  have  also 

during  recent  years  become  of  very  great  importance  and  the  subject 

(1905).     While  a  boom  company  hav-  A     municipal     corporation     may     be 

ing  a  charter  is  not  a  public  nuisance,  authorized  by  the  legislature  to  build 

yet  it  is  liable  for  damages  to  indi-  irrigation  ditches,  the  cost  thereof  to 

viduals    by   reason  of    its    causing    a  be    defrayed    by    taxation.     Fallbrook 

decrease   in    the    water   going   over   a  Irrigation  Dist.  r.  Bradley,  164  U.  S. 

particular  dam.     Pickens  i'.  Coal  River,  112    (1896).     Where    the    statutes    fix 


etc.  Co.,  66  W.  Va.  10  (1909). 

1  West  Virginia  Transp.  Co.  v.  Vol- 
canic Oil,  etc.  Co.,  5  W.  Va.  382  (1872). 

^  The  legislature  may  regulate  grain 
elevator  charges.  Munn  v.  Illinois, 
94  U.  S.  113  (1876) ;  People  v.  Budd, 


water  rates  for  irrigation,  the  com- 
pany cannot  charge  higher  rates. 
Lanning  v.  Osborne,  76  Fed.  Rep.  319 
(1896).  An  unincorporated  associa- 
tion of  the  owners  of  an  irrigation  plant 
may  be  bound  by  the  by-laws,  even 


117  N.  Y.  1  (1889) ;  Brass  v.  North  though  it  has  no  capital  stock.  Strang 
Dakota,  153  U.  S.  391  (1894).  A  v.  Osborne,  42  Colo.  187  (1908).  A 
state  may  maintain  a  suit  for  an  mortgage  covering  after-acquired  prop- 
injunction  against  an  elevator  com-  erty  of  an  irrigation  company  does  not 
pany  using  all  its  capacity  for  the  cover  property  of  another  company 
benefit  of  its  stockholders,  where  the  subsequently  organized  by  parties 
objection  is  not  raised  that  there  is  interested  in  the  first  company,  even 
an  adequate  remedy  at  law.  Central  though  the  second  company  used  the 
Elevator  Co.  v.  People,  174  111.  203  property  of  the  first  company.  Farm, 
(1898).  In  Budd  v.  New  York,  143  etc.  Co.  v.  Alta,  etc.  Co.,  28  Colo. 
U.  S.  517  (1892),  the  court  sustained  408(1901).  Where  the  property  of  an 
the  constitutionality  of  the  New  York  irrigation  company,  by  the  terms  of  its 
statute  regulating  elevator  charges,  organization,  belongs  to  the  owners 
The  court  re\aewed  a  large  number  of  land  who  participate  in  taking  the 
of  decisions  on  this  power  of  the  water  therefrom,  a  mortgage  on  such 
state,  and  distinguished  the  case  of  property  by  the  company  is  not  valid. 
Chicago,  etc.  Ry.  v.  Minnesota,  134  New  La  Junta,  etc.  Co.  v.  Kreybill, 
U.  S.  418  (1889),  on  the  ground  that  17  Colo.  App.  26  (1901).  A  mortgage 
there  the  rates  were  fixed,  not  by  the  on  the  real  estate  of  a  land  company 
legislature,  but  by  a  commission.  The  may  also  cover  shares  of  stock  in  a 
court,  however,  reiterated  its  decision  water  company,  the  latter  being 
that  rates  cannot  be  reduced  so  as  to  a  water  right  appurtenant  to  the  land, 
be  unreasonable.  On  this  subject  see  and  hence  passing  with  it.  San 
§  902,  supra.  A  pledge  of  a  warehouse  Gabriel,  etc.  v.  Lake  View  Town  Co., 
receipt  is  not  a  pledge  of  the  articles  4  Colo.  App.  630  (1906).  In  the  case 
stored,  where  they  are  not  in  a  public  Sammons  v.  Kearney,  etc.  Co.,  77 
warehouse  and  are  not  separated  from  Neb.  580  (1906).  It  was  held  that  a 
other  goods.  American  Can  Co.  v.  mortgage  of  an  irrigation  company 
Erie,  etc.  Co.,  171  Fed.  Rep.  540  does  not  take  precedence  over  the  usual 
(1909)  ;  but  the  rule  is  other-nise  if  the  contract  of  such  company  for  supply- 
goods  are  set  apart.  American  Can  ing  water  to  a  person,  and  that  the 
Co.  V.  Erie,  etc.  Co.,  171  Fed.  Rep.  foreclosure  sale  should  be  made  subject 
548  (1909) ;  aff'd,  183  Fed.  Rep.  96.  to  such  contract,  the  income  from  such 
3  In  fixing  rates  to  be  charged  by  contract,  however,  to  go  to  the  pur- 
an  irrigation  company  as  allowed  by  chaser.  This  decision,  however,  can 
statute,  the  price  which  the  plant  hardly  be  commended.  In  the  case 
brought  on  foreclosure  sale  may  be  Arkansas,  etc.  Co. «'.  Ft.  Lyon,  etc.  Co., 
taken  into  consideration  in  arriving  173  Fed.  Rep.  601  (1909),  complainant, 
at  the  value  thereof,  as  the  basis  on  a  quasi-public  irrigation  company,  sued 
which  the  company  is  entitled  to  a  for  specific  performance  of  a  contract 
fair  return  from  its  rates.  San  Diego,  with,  a  land  company,  and  the  latter 
etc.  Co.  v.  Jasper,  189  U.  S.  439  (1903).  set  up  that  by  the  contract  it  had  a 
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of  much  litigation.     A  statute  authorizing  condemnation  by  an  in- 
dividual for  irrigation  or  mining  purposes  may  be  constitutional  in  one 


right  to  name  two  of  the  five  directors 
of  the  former,  and  it  appeared  that  in 
addition  thereto  by  cumulating  its 
votes  under  the  Colorado  statute,  it 
might  elect  one  other  director,  thus 
controlling  the  former,  but  the  court 
in  decreeing  specific  performance  did 
not  pass  upon  this  pro\asion  of  the 
contract,  because  the  other  stockhold- 
ers were  not  made  parties.  Mandamus 
lies  to  compel  an  irrigation  company 
to  supply  water  to  one  of  its  stock- 
holders in  accordance  with  its  contract. 
Miller  v.  Imperial  Water  Co.,  156 
Cal.  27  (1909).  An  irrigation  com- 
pany may  be  authorized  to  condemn. 
Imperial,  etc.  Co.  v.  Jayne,  138  S.  W. 
Rep.  575  (Tex.  1911).  A  water  com- 
pany in  California  may  mean  not  a 
public-service  corporation  for  furnish- 
ing water  for  a  public  use  but  in  fur- 
nishing water  for  its  stockholders  only 
in  proportion  to  their  respective 
amounts  of  stock  for  use  on  their 
respective  tracts  of  land ;  in  other 
words,  a  mutual  irrigation  associa- 
tion. Barton  v.  Riverside,  etc.  Co., 
155  Cal.  509  (1909).  An  assessment 
on  irrigation  stock  to  be  used  for  a 
purpose  outside  of  the  charter  powers 
cannot  be  collected,  and  a  forfeiture 
and  sale  of  the  stock  for  failure  to  pay 
is  void.  Seeley  v.  Huntington,  etc. 
Ass'n,  27  Utah,  179  (1904).  Where 
the  pledgee  of  irrigation  stock  pays  an 
assessment  in  order  to  save  the  pledge 
he  may  recover  the  amount  from  the 
pledgor.  Mabb  v.  Stewart,  147  Cal. 
413  (1905).  The  majority  rule  does 
not  apply  to  a  community  irrigation 
ditch.  Candelaria  v.  Vallejos,  13  N.  M. 
146  (1905).  An  irrigation  company 
has  two  franchises :  one  the  franchise 
to  be  a  corporation  and  the  other  the 
franchise  exercised  in  operating  the 
plant,  and  the  latter  franchise  is 
located  where  the  plant  is  located. 
San  Joaquin,  etc.  Co.  v.  Merced 
County,  2  Cal.  App.  593  (1906). 
Mandamus  is  a  proper  remedy  to  com- 
pel an  irrigation  company  to  furnish 
water  in  accordance  with  its  contract, 
even    though    for    several    years    this 


right  had  not  been  demanded.  Peo- 
ple, etc.  V.  Farmers',  etc.  Co.,  25  Colo. 
202  (1898).  Water  rights  represented 
by  shares  of  stock  in  a  water  company 
are  personal  property.  George  v. 
Robison,  23  Utah,  79  (1901).  A 
stockholder  in  an  irrigation  company 
may  in  the  same  suit  complain  that  the 
directors  are  managing  the  corporation 
in  the  interest  of  a  rival  company  and 
also  that  they  are  depriving  him  per- 
sonally of  his  proportionate  part  of  the 
water.  Henshaw  v.  Salt  River  Co., 
54  Pac.  Rep.  577  (Ariz.  1898).  The 
holders  of  certificates  in  an  unincor- 
porated irrigating  ditch  association  are 
tenants  in  common  and  any  one  may 
sell  his  interest  without  the  consent  of 
the  other.  A  transfer  conveys  his 
water  rights  and  interest  in  the  prop- 
erty. Biggs  r.  Utah,  etc.  Co.,  7  Ariz.  331 
(1901).  The  right  of  riparian  owners 
to  use  the  water  of  the  stream  for 
irrigation  purposes  was  exhaustively 
considered  in  Crawford  Co.  i'.  Hath- 
away, 67  Neb.  325  (1903).  A  ripa- 
rian owner  operating  a  mill  by  water 
may  enjoin  upper  owners  from  using 
the  water  for  irrigation  to  his  injury. 
Cline  V.  Stock,  71  Neb.  70  (1904). 
As  to  using  water  for  irrigation,  see 
Rogers  v.  Pitt,  129  Fed.  Rep.  932 
(1904).  The  use  of  water  for  irriga- 
tion purposes  by  a  riparian  owner  must 
be  reasonable.  Stenger  v.  Tharp, 
17  S.  Dak.  13  (1903).  Concerning  the 
priority  of  appropriation  of  water  for 
irrigation,  see  Cole  v.  Logan,  24  Oreg. 
304  (1893).  The  Texas  statute  in  re- 
gard to  using  the  water  of  rivers  for 
irrigation  purposes  was  construed  in 
McGhee,  etc.  Co.  t-.  Hudson,  85  Tex. 
587  (1893).  In  Wyoming,  where  by 
statute  a  board  of  control  regulates 
the  use  of  streams  for  irrigation  and 
the  distribution  thereof,  a  company 
may  sell  its  water  rights  separate 
from  the  lands  before  selling  the 
land,  and  the  vendee  may  protect  his 
rights  by  injunction.  MePhail  v.  For- 
ney, 4  Wyo.  556  (1894).  A  written 
obligation  of  an  irrigation  company, 
entitling  the  holder  to  use  the  same 
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state  and  not  in  another,  depending  upon  the  situation  of  the  state  and 
its  possibilities  for  agricultural  and  mining  industries.  Hence,  in  Utah, 
a  statute  authorizing  individuals  to  enlarge  an  irrigation  ditch  of  an- 
other person  and  thereby  obtain  water  is  constitutional.^  An  irriga- 
tion company  is  a  quasi-public  corporation  and  may  be  under  legal 
obligation  to  supply  water  to  the  public  as  well  as  to  its  own  stock- 
holders, and,  if  its  capacity  is  limited,  to  supply  water  to  those  who  pos- 


in  payment  of  permanent  water  rights,  Colo.  146  (1892).  Mandamus  is  not 
does  not  come  in  ahead  of  a  prior  the  proper  remedy  to  compel  an  irri- 
mortgage.  Atlantic  Trust  Co.  v.  gation  company  to  furnish  a  person 
Woodbridge,  etc.  Co.,  79  Fed.  Rep.  with  water  perpetually.  Townsend 
501  (1897).  The  six  months'  rule  ?;.  Fulton,  etc.  Co.,  17  Colo.  142  (1892). 
may  be  applied  to  an  irrigation  com-  In  Bright  v.  Farmers',  etc.  Co.,  3 
pany.  Atlantic  Trust  Co.  v.  Wood-  Colo.  App.  170  (1893),  a  writ  of  7nan- 
bridge,  etc.  Co.,  79  Fed.  Rep.  39  damns  for  the  purpose  of  compelling 
(1897).  As  to  the  right  of  an  irriga-  an  irrigation  company  to  furnish 
tion  company  to  carry  seepage  water  water  was  denied.  An  irrigation  eom- 
through  its  drain  ditches,  see  North  pany  is  not  strictly  a  common  carrier 
Point  C.  Irr.  Co.  v.  Utah,  etc.  Co.,  16  in  the  sense  in  which  those  words  are 
Utah,  246  (1898).  Under  the  stat-  used.  Wyatt  v.  Lorimer,  etc.  Co.,  1 
utes  of  Idaho,  irrigation  companies  Colo.  App.  480  (1892),  containing  an 
have  the  power  to  assess  their  stock-  exhaustive  discussion  of  the  nature 
holders  upon  a  three  fourths  vote,  of  such  companies.  The  property  of 
Hall  V.  Eagle  Rock,  etc.  Co.,  51  Pac.  a  public  irrigation  company  cannot  be 
Rep.  110  (Idaho,  1897).  Even  though  sold  on  execution.  Sherman,  etc.  Co. 
the  charter  of  an  irrigation  company  v.  Drake,  65  Neb.  699  (1902).  Where 
provides  that  no  one  shall  hold  stock  an  irrigation  corporation  appropriates 
except  an  owner  of  land  to  the  amount  most  of  the  water  of  the  Colorado 
of  one  acre  for  each  share  of  stock  River  for  irrigation  in  California  of 
held  by  him,  yet,  where  the  stock  is  desert  lands  owned  by  the  United 
sold  for  non-payment  of  assessments.  States  and  open  to  settlement,  and  such 
the  purchaser  at  such  sale  is  entitled  corporation  organizes  subordinate  mu- 
to  a  transfer  on  the  corporate  books,  tual  companies  toMistribute  the  water, 
although  he  owns  no  land.  The  pur-  each  in  its  locality,  each  landowner  to 
chaser  may  file  a  bill  in  equity  to  purchase  one  share  of  stock  for  each 
determine  his  rights.  The  court  found  acre  irrigated,  the  parent  company 
it  unnecessary  to  pass  on  the  question  cannot  enforce  a  contract  by  which 
as  to  whether  such  a  restriction  as  to  it  takes  the  stock  of  the  mutual  com- 
the  stock  is  legal.  Spurgeon  v.  Santa  panies  for  nothing  and  keeps  the  pro- 
Ana,  etc.  Co.,  120  Cal.  71  (1898).  ceeds  of  the  sale  of  the  same.  Impe- 
The  stock  of  an  irrigation  company  rial  Water  Co.  v.  Holabird,  197  Fed. 
may  represent  both  the  water  rights  Rep.  4  (1912). 

and    the    ditch.     Cache,    etc.    Co.    v.  i  Clark    v.    Nash,    198    U.    S.    361 

Larimer,  etc.  Co.,  25  Colo.  144  (1898).  (1905).     An  irrigation  company  may 

Claims  for  work  and  material  in  keep-  be   authorized   to   exercise   the   power 

ing  in  operation  an  irrigation  plant  have  of  eminent  domain.     Lake  Koen,  etc. 

priority    over    a    mortgage,    but    not  Co.    v.    Klein,    63    Kan.    484    (1901). 

claims  for  extensions.     Atlantic  Trust  An  irrigation  company  may  be  given 

Co.  V.  Woodbridge,  etc.  Co.,  86  Fed.  the  power  of  eminent  domain.     Bor- 

Rep.   975    (1897).     Mandamus  lies   to  den  v.  Trespalacios,  etc.  Co.,  98  Tex. 

compel     an     irrigation     company     to  494    (1905).     An    irrigation   company 

deliver  water  to  a  party  desiring  it.  may    be    authorized    to    exercise    the 

Combs  V.  Agricultural  Ditch  Co.,   17  'power  of  eminent  domain.     San  Joa- 
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sess  the  older  rights  of  appropriation.^  A  provision  in  the  charter  of 
an  irrigation  company  that  water  rates  may  be  reduced  by  municipal 
authorities,  the  reduction  not  to  be  such  as  to  pay  less  than  one  and 
one  half  per  cent,  a  month,  may  be  amended  so  as  to  authorize  a  reduc- 
tion which  will  leave  only  six  per  cent,  per  annum.  Provisions  as  to 
water  rates  are  strictly  construed,  the  same  as  provisions  limiting  the 
right  of  taxation. - 

A  ditch  and  flume  company  may  be  given  the  power  of  eminent 
domain  to  convey  water  to  manufacture  electricity  to  sell  to  the 
public.^ 

The  courts  of  the  various  states  have  differed  somewhat  as  to  the 
nature  of  a  car  manufactory,^  a  sleeping-car  company,'^  and  public 
exchanges.^ 


quin,  etc.  Co.  v.  Stevenson,  128  Pae.  Rep. 
924  (Cal.  1912).    See  204  Fed.  Rep.  516. 

'  Gould  V.  Maricopa,  etc.  Co.,  S 
Ariz.  429  (1904).  An  irrigation  com- 
pany is  not  necessarily  dedicated  to  a 
public  use.  Garrison  v.  North  Pasa- 
dena, etc.  Co.,  124  Pac.  Rep.  1(X)9  (Cal. 
1912).  Delivery  of  water  by  an  irri- 
gation company  if  required  by  law  may 
be  enforced  by  mandamus.  State  v. 
Twin  Falls,  etc.  Co.,  21  Idaho,  410 
(1911).  An  irrigation  company  is 
not  obliged  to  furnish  water  to  any  one 
who  applies  for  it.  Thayer  r.  Cali- 
fornia, etc.  Co.,  128  Pac.  Rep.  21 
(Cal.    1912). 

2  Stanislaus  County  v.  San  Joaquin, 
etc.  Co.,  192  U.  S.'201  (1904).  In 
California,  by  statute,  the  municipal- 
ities of  the  state  may  regulate  and 
reduce  the  prices  charged  by  irriga- 
tion companies.  The  courts  will  pass 
upon  the  reasonableness  of  the  reduc- 
tion. San  Diego,  etc.  Co.  v.  National 
City,  74  Fed.  Rep.  79  (1896);  aff'd, 
174  U.  S.  739.  In  the  case  San 
Diego,  etc.  Co.  v.  Jasper,  189  U.  S. 
439  (1903),  the  court  held  that  it 
had  the  power  to  review  the  action  of 
a  board  of  supervisors  under  a  stat- 
ute reducing  the  rates  charged  by  an 
irrigation  company,  yet  the  court  in 
that  case  refused  to  declare  the  reduc- 
tion unreasonable  under  the  facts 
of  the  case.  A  reduction  in  irrigation 
water  rates  by  the  municipal  authori- 
ties as  allowed  by  statute  is  not 
unreasonable,  even  though  it  does  not 
leave    a    reasonable    income    on    the 
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money  invested  where  the  plant  con- 
structed was  much  larger  than 
required.  Boise  Citv,  etc.  Co.  v. 
Clark,   131  Fed.  Rep.*  415  (1904). 

'  Walker  v.  Shasta  Power  Co.,  160 
Fed.  Rep.  856  (1908). 

*  A  corporation  organized  to  manu- 
facture and  lease  cars  cannot  lease 
its  whole  plant  and  assets  for  a  period 
of  years  to  another  corporation.  The 
latter  may  at  any  time  repudiate 
the  lease.  The  first  corporation  "was 
not  an  ordinary  manufacturing  cor- 
poration, such  as  might,  like  a  part- 
nership or  an  individual  engaged  in 
manufactures,  sell  or  lease  all  its 
property'  to  another  corporation."  It 
had  a  public  duty  to  perform,  and 
was  a  quasi-public  corporation.  Cen- 
tral Transp.  Co.  r.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24  (1891).  See 
8.  c.  171  U.  S.  138  (1898). 

'  The  usual  sleeping-car  contract,  by 
which  the  railroad  agrees  to  u.se  the 
cars  of  a  certain  company  exclu- 
sively, is  not  contrary  to  public  pol- 
icv.  Chicago,  etc.  R.  R.  v.  Pullman 
South.  Car  Co.,  139  U.  S.  79  (1891). 
A  sleeping-car  company  is  not  a  com- 
mon carrier  to  the  extent  of  being 
lial>lc  for  a  refusal  of  its  agent  to 
furnish  berths.  Lemon  v.  Pullman, 
etc.    Co.,    52    Fed.    Rep.    262    (1892). 

*  A  board  of  trade  has  the  right  to 
sell  its  quotations,  and  the  purchaser 
may  enjoin  other  persons  appropriat- 
ing and  using  such  quotations  before 
the  publication  thereof.  Cleveland, 
etc.  Co.  V.  Stone,   105  Fed.  Rep.  794 
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A  city  has  no  power  to  authorize  the  construction  of  electrical  sub- 
ways by  a  private  corporation  for  the  purpose  of  leasing  to  others  the 
right  to  use  the  same.  This  is  an  illegal  delegation  of  the  city's  control 
of  the  streets.^  Even  though  a  pneumatic  tube  i^ompany  is  authorized 
to  enter  on  such  lands  and  streets  as  are  necessary,  this  does  not  confer 
the  power  of  eminent  domain.^  A  city  has  no  inherent  power  to  author- 
ize a  corporation  to  lay  pipes  in  the  streets  to  conduct  ammonia  gas  for 
refrigerating  purposes.^ 

Mandamus  does  not  lie  at  the  instance  of  a  newspaper  corporation 
to  compel  the  Associated  Press  to  furnish  news  to  it,  there  being  no 
contract  between  the  parties.* 

A  cemetery  corporation  in  Minnesota  is  a  quasi-public  corporation, 
and  cannot  mortgage  its  land  except  by  express  authority.     The  mort- 


(1900).  Although  a  board  of  trade 
has  a  property  right  in  its  quotations, 
yet,  after  publication,  they  become 
public  property,  and  a  preliminary 
injunction  against  a  private  concern 
using  them  will  not  be  granted,  if 
there  is  doubt  as  to  such  prior  publi- 
cation ha\ang  been  made.  Board  of 
Trade,  etc.  v.  Thomson,  etc.  Co.,  103 
Fed.  Rep.  902  (1900).  The  furnish- 
ing of  quotations  by  a  board  of  trade 
to  customers  for  their  exclusive  use 
is  not  a  publication  thereof  and  the 
board  may  enjoin  a  third  party  from 
surreptitiously  obtaining  and  using 
them.  Board  of  Trade  v.  Hadden- 
Krull  Co.,  109  Fed.  Rep.  705  (1901); 
aff'd,  124  Fed.  Rep.  1017.  The  Chi- 
cago Board  of  Trade  cannot  obtain 
an  injunction  against  the  use  of  its 
quotations  by  a  bucket-shop  concern, 
where  the  e\'idence  shows  that  the 
transactions  of  the  Chicago  Board  of 
Trade  were  chiefly  in  futures,  which 
were  settled  by  the  payment  of  dif- 
ferences in  ^^olation  of  law.  Board 
of  Trade  v.  O'Dell,  etc.  Co.,  115  Fed. 
Rep.  574  (1902).  A  bucket-shop  cor- 
poration cannot  maintain  a  bill  to 
compel  a  board  of  trade  to  furnish 
quotations  to  it.  Central,  etc.  Exch. 
V.  Board  of  Trade,  196  111.  396  (1902). 
A  board  of  trade  may  become  so  pub- 
lic in  its  nature  that  the  courts  will 
enjoin  a  suppression  of  its  informa- 
tion. New  York,  etc.  Exeh.  v.  Chi- 
cago Board  of  Trade,  127  111.  153 
(1889).     A    board    of    trade    is    not 
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obliged  to  permit  a  telegraph  com- 
pany to  collect  the  news  of  its  exchange 
for  transmission  as  market  reports ; 
nor,  having  undertaken  such  business, 
is  a  telegraph  company  bound  to  con- 
tinue it,  in  the  absence  of  express 
contract,  and  equity  will  not  grant 
an  injunction  to  prevent  the  removal 
of  its  instruments  from  the  exchange. 
Metropolitan,  etc.  Exch.  v.  Chicago 
Board  of  Trade,  15  Fed.  Rep.  847 
(1883).  See  also  pp.  1469-1470,  supra, 
and  §  939,  infra. 

1  State  V.  St.  Louis,  145  Mo.  551 
(1898),  overruling  contrary  decisions. 

2  Re  American  Transfer  Co.,  85 
Atl.  Rep.  143  (Pa.  1912). 

^  Matter  of  Rhinehart  v.  Redfield, 
93  N.  Y.  App.  Div.  410  (1904) ;  aflf'd, 
179  N.  Y.  569. 

*  State  V.  Associated  Press,  159  Mo. 
410  (1900).  A  by-law  of  an  asso- 
ciated press  association,  organized 
under  the  laws  of  Illinois,  to  the 
effect  that  its  patrons  shall  not  receive 
news  from  any  other  associated  press 
corporation  which  is  competing  with 
the  former,  is  illegal  as  in  restraint  of 
trade,  and  the  corporation  may  be 
enjoined  from  refusing  to  furnish  news 
to  a  patron  who  takes  news  also  from 
the  competing  corporation,  a  press 
association  organized  to  gather  and 
sell  news  as  a  quasi-public  corporation, 
and  has  no  right  to  discriminate  in- 
favor  of  some  newspapers  as  against 
others.  Inter-Ocean  Co.  v.  Associated 
Press,  184  111.  438  (1900). 
71 
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gage  is  void.^  A  cemetery  corporation  may  refuse  to  allow  the  remains 
of  negroes  to  be  buried  in  the  cemetery.^ 

A  truckman  who  advertises  himself  as  such  is  a  common  carrier,  and 
hence  is  an  insurer  for  the  safe  delivery  of  what  he  carries.^ 

A  tug  is  not  a  common  carrier,  but  may  have  a  lien  upon  lumber 
towed  by  it.^ 

A  library  association  is  a  public  charity  and  hence  its  property  cannot 
be  sold  under  levy  of  execution.^ 

A  corporation  for  the  purpose  of  erecting  an  armory  building  is  a 
private  corporation  and  hence  is  subject  to  a  mechanic's  lien  statute.^ 

Even  though  the  property  of  a  sanitary  association  was  donated  to  it 
and  its  duties  are  public  duties,  yet  its  property  may  be  seized  by  credi- 
tors.^ 

A  racing  association  which  is  authorized  by  statute  may  be  a  quasi- 
public  corporation.^ 

The  courts,  however,  decline  to  hold  that  stock-yard  companies,^ 
cotton-press  companies, '°  grist-mill  and  manufacturing  companies  are 
quasi-public  in  their  nature."  But  the  state  may  regulate  the  charges 
of  a  grist-mill. '- 

The  supreme  court  of  the  United  States  holds  that  a  statute  regulat- 
ing the  rates  of  a  particular  stock-yards  company  is  unconstitutional 


1  Wolford  V.  Crystal  Lake  Cem. 
Assoc,  54  Minn.  440  (1893).  A  cem- 
etery corporation  is  not  a  public  cor- 
poration. Davis  V.  Coventry,  65  Kan. 
557  (1902).  The  legislature  may 
authorize  a  cemetery  corporation  to 
condemn  land  owned  by  another 
cemetery  corporation,  the  former  being 
practically  a  public  corporation.  Starr, 
etc.  Ass'n  v.  North,  etc.  Ass'n,  77 
Conn.  83  (1904).  A  cemetery  cor- 
poration is  a  private  corporation. 
Pokrok,  etc.  Co.  v.  Zizkovskv,  42  Neb. 
64  (1894). 

2  People  V.  Forest,  etc.  Co.,  101 
N.  E.  Rep.  219  (111.  1913). 

'  Jackson  v.  Hurlbut,  158  N.  Y.  34 
(1899). 

*  Knapp,  etc.  Co.  v.  McCaffrey,  178 
111.  107  (1899). 

*  Fordyce,  etc.  v.  Woman's,  etc. 
Ass'n,  79  Ark.  550  (1906). 

*  Arrison  v.  Companv,  etc.,  12 
N.  Dak.  554  (1904). 

'  In  re  New  Orleans,  etc.  Assoc, 
105  La.  172  (1901). 

*  Grannan  v.  Westchester  Racing 
Assoc,  153  N.  Y.  449  (1897). 

'  A   stock-yard   company   is   not   a 


quasi-public  corporation.  Delaware, 
etc.  R.  R.  V.  Central,  etc.  Co.,  46  N.  J. 
Eq.  280  (1890).  Until  the  legislature 
imposes  public  duties  on  stock-yard 
corporations,  a  court  of  equity  can- 
not prevent  their  giving  preferences 
in  rates,  etc.  Delaware,  etc  R.  R.  v. 
Central,  etc.  Co.,  45  N.  J.  Eq.  50 
(1889).  A  stock-yard  railway  com- 
pany having  thirty-five  miles  of  rail- 
way track  is  a  common  carrier.  State 
V.  Union,  etc.  Co.,  81  Neb.  67  (1908). 

10  The  cotton-press  business  is  not 
such  a  public  business  that  the  public 
may  appeal  to  the  courts  for  redress 
against  high  charges.  The  legislature 
might  possiblv  regulate.  Ladd  v. 
Southern,  etc.  Co.,  53  Tex.  172  (1880). 

"  See  §  91,  note,  supra,  showing 
what  companies  a  municipality  may 
not  aid,  even  when  authorized  to  do 
so,  and  what  companies  it  may  aid. 
A  minority  stockholder  in  a  paper 
company  cannot  cause  to  be  set  aside 
a  sale  by  the  board  of  directors  to  a 
city  of  the  water-power.  Hall  t'. 
Syracuse,  71  Hun,  465  (1893). 

'2  State  V.  Edwards,  86  Me.  102 
(1893). 
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as  denying  it  the  equal  protection  of  the  laws.^  A  slaughter-house 
company  is  not  a  pubhc  corporation.^ 

A  corporation  for  hunting  and  fishing  purposes  and  to  preserve  game 
is  a  private  corporation.^ 

A  grant  by  a  city  for  a  pubHc  market  is  a  franchise  and  may  be  taxed."* 

A  corporation  organized  to  supply  heat  by  means  of  pipes  laid  through 
the  streets  may  give  a  mortgage  upon  its  property  without  express 
statutory  power. ^ 

A  corporation  organized  to  construct  a  tunnel  to  drain  mines  and 
transport  ore  may  be  given  the  right  to  exercise  the  power  of  eminent 
domain.^ 

A  state  has  no  right  to  prescribe  the  compensation  of  a  surety  com- 
pany giving  bonds. ^ 

Private  banking  without  a  license  of  the  comptroller  of  the  state 
may  be  forbidden.^    In  South  Dakota  it  is  held  that  the  state  cannot 


1  Cotting  V.  Kansas  City,  etc.  Co., 
183  U.  S.  79  (1901),  reviewing  the 
cases  defining  the  line  between  quasi- 
public  and  private  corporations,  and 
saying  (pp.  104  and  105) :  t'  The 
question  thus  presented  is  of  pro- 
foundest  significance.  Is  it  true  in 
tnis  country  that  one  who  by  his 
attention  to  business,  by  his  efforts  to 
satisfy  customers,  by  his  sagacity  in 
discerning  the  probable  course  of 
trade,  and  by  contributing  of  his 
means  to  bring  trade  into  those  lines, 
succeeds  in  building  up  a  large  and 
profitable  business,  becomes  thereby 
a  legitimate  object  of  the  legislative 
scalping  knife  ?  Having  created  the 
facilities  which  the  many  enjoy,  can 
the  many  turn  around  and  say,  you 
are  making  too  much  out  of  those 
facihties,  and  you  must  divide  with 
us  your  profits  ?  We  cannot  shut  our 
eyes  to  well-known  facts.  Kansas  is 
an  agricultural  state.  Its  extensive 
and  fertile  prairies  produce  each  year 
enormous  crops  of  corn  and  other 
grains.  Wliile  portions  of  these  crops 
are  shipped  to  mills  to  be  manufac- 
tured into  meal  and  flour,  it  is  found 
by  many  that  there  is  a  profit  in 
feeding  them  to  stock,  so  that  the 
amount  of  stock  which  is  raised  and 
fattened  in  Kansas  is  large,  and 
makes  one  of  the  great  industries  of 
the  state.  Now,  shall  they  whose 
interests  are  all  along  the  line  of  pro- 
(243)  38: 


duction,  ha\ing  by  \^rtue  of  their 
numerical  majority  the  control  of 
legislation,  be  permitted  to  say  to  one 
who  acts  as  an  intermediary  between 
transportation  and  sale,  that  while 
we  permit  no  interference  with  the 
prices  which  we  put  upon  our  prod- 
ucts, nevertheless  we  cut  down  your 
charges  for  intermediate  services ;  and 
this  is  not  because  any  particular 
charge  is  unreasonable,  but  because 
you  are  making  by  the  aggregate  of 
those  charges  too  large  a  sum,  and 
ought   therefore    to   divide   with   us." 

2  Putnam  v.  Ruch,  56  Fed.  Rep.  416 
(1893). 

3  Commonwealth  v.  Hazen,  207  Pa. 
St.  52  (1903). 

*  Maestri  v.  Board  of  Assessors, 
110  La.  517  (1903). 

^  Evans  v.  Boston  Heating  Co.,  157 
Mass.  37  (1892).  A  heating  company 
is  a  public-service  corporation.  State 
V.  Marion  Light,  etc.  Co.,  174  Ind. 
622  (1910).  Preference  may  be  given 
for  coal  furnished  to  a  heating  com- 
pany as  a  quasi-public  corporation. 
Homer  v.  Baltimore,  etc.  Co.,  117  Md. 
411    (1912). 

«  Tanner  v.  Treasury,  etc.  Co.,  35 
Colo.  593  (1906). 

^  American  Surety  Co.  v.  Shallen- 
berger,  183  Fed.  Rep.  636  (1910). 

s  Engel  V.  O'MaUey,  219  U.  S.  128 
(1911). 
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prohibit  private  banking.^  Under  its  reserved  right  to  amend  or  repeal,, 
the  legislature  may  provide  that  state  banks  shall  contribute  towards 
a  guaranty  fund  for  all  deposits  in  the  state  banks.^  A  bank  is  not 
liable  for  misrepresentations  made  by  a  person  to  whom  the  president 
of  the  bank  referred  a  party  inquiring  about  the  solvency  of  an  institu- 
tion with  which  he  was  about  to  deal.^  A  pledge  of  security  by  a  bank 
to  a  clearing-house  association  to  secure  clearing-house  certificates  is 
legal. ^  A  state  may  absorb  savings-bank  deposits  which  for  thirty 
years  have  not  been  called  for,  due  provision  being  made  to  pay  the 
depositor  if  he  calls  for  the  same.^  A  bank  receiving  securities  for  one 
purpose  cannot  claim  a  general  lien  on  them  for  other  purposes.^  Eveni 
though  a  bank  has  no  authority  to  establish  branch  banks,  yet  if  it 
does  so,  and  fails,  the  stockliolders  cannot  defend  against  their  statutory 
liability  on  that  ground.^  "  It  is  now  well  settled  that  the  executive 
officers  of  national  banks  may  legitimately,  in  the  usual  course  of  bank- 
ing business,  and  without  special  authority  from  their  boards  of  direc- 
tors, rediscount  their  own  discounts  or  otherwise  borrow  money  for 
the  bank's  use."  ^  A  bank  has  power  to  loan  for  a  customer  the  latter 's 
money  on  deposit.^  A  director  in  a  bank  is  personally  liable  to  per- 
sons who  deposit  their  money  in  the  bank  after  he  knows  that  it  is  hope- 
lessly insolvent,  where  he  fails  to  initiate  measures  to  close  the  business 
of  the  bank.  It  is  his  duty  to  call  a  meeting  of  the  directors,  or  report 
the  condition  of  things  to  the  state  authorities,  or  instruct  the  cashier 
to  stop  taking  deposits,  or  to  warn  individual  depositors,  or,  if  necessary, 
make  public  announcement  of  the  condition  of  things.^''  If  a  national 
bank  seeks  to  compete  with  a  savings  institution  the  latter  may  object 
thereto.*^  A  depositor  in  a  savings  bank  may  maintain  a  bill  in  equity 
to  prevent  dissolution  thereof,  where  the  purpose  is  to  turn  over  the 
business  to  a  trust  company.^^ 

>  State  V.  Soougal,  3  S.  Dak.  55  (1892).  '  Kipp  v.  Miller,  47  Colo.  598  (1910). 

2  Noble  State  Bank  v.  Haskell,  219  «  Cherry  v.  City  Nat.  Bank,  144 
U.  S.  104  (1911).  A  national  bank  Fed.  Rep.  587  (1906);  aff'd,  208 
cannot  enjoin  the  putting  into  opera-  U.  S.  541.  Cf.  Western  Nat.  Bank 
tion  of  a  Kansas  statute  relative  to  v.  Armstrong,  152  U.  S.  346  (1893). 
state  banks  guaranteeing  deposits  Even  though  banks  cannot  consoU- 
of  said  state  banks.  Abilene  Nat.  date,  yet  one  may  borrow  money  from 
Bank  v.  Dolley,  228  U.  S.  1  (1913),  another  to  pay  off  the  former's  deposi- 
aff'g  Dolley  v.  Abilene  Nat.  Bank,  tors.  Overstreet  v.  Citizens'  Bank,  12 
179  Fed.  Rep.  461.  Okla.  383   (1903). 

3  Simonsi'.Cissna,52 Wash.  115(1909).  »  Bobb    v.    Savings  Bank,   etc.,   64 
'  Booth  V.  Atlanta,  etc.  Ass'n,  132  Ga.     S.  W.  Rep.  494  (Ky.  1884). 

100  (1909),  and  the  court  refused  to  put  i»  Cassidy  v.  Uhlman,  170  N.  Y.  50& 

the  securities  in  the  hands  of  a  receiver.  (1902).     See    also    eh.    XLII,    supra. 

^  Provident    Sa\ings    Institution    v.  "  Barrett  v.  Bloomfield  Sav.  Inst., 

Malone,  221  U.  S.  660  (1911).  64  N.  J.  Eq.  425  (1903). 

^  Hanover  Nat.  Bank    v.    Suddath,  ^^  Barrett  v.  Bloomfield  Sav.  Inst., 

215  U.  S.  110  (1909).  64  N.  J.  Eq.  425  (1903). 
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942.  Subways. 
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§  933.  Are  abutting  property  owners  entitled  to  damages  for 
the  construction  of  a  telegraph  line  on  a  highway?  —  The  de- 
cisions on  this  subject  are  in  irreconcilable  conflict.  The  leading 
and  most  important  case  is  that  of  Pierce  v.  Drew,  decided  in 
1883.^  In  that  case  the  supreme  court  of  Massachusetts  held  that 
the  construction  of  a  telegraph  line  on  the  highway  did  not  give  to 
the  abutting  property  owiier  a  right  to  damages,  even  though  he  was 
the  owner  of  the  fee  of  the  highway.  Such  is  the  well-established 
common-law     rule     in     Alabama,^     Georgia,^      Indiana,'*      Kansas,^ 


»  136  Mass.  75  (1883). 

2  A  telephone  line  is  not  an  addi- 
tional burden  on  the  street.  Hobbs 
V.  Long  Distance,  etc.  Co.,  147  Ala. 
393  (1906). 

'  An  abutting  property  owner  on  a 
public  county  road  or  highway  in 
Georgia,    even    though    he    owns    the 


fee  of  the  street,  cannot  prevent  the 
construction  of  a  telephone  line  upon 
such  highwav  without  pacing  him  dam- 
ages. Southern  Bell  T.  &  T.  Co.  v. 
Nalley,  165  Fed.  Rep.  263  (1908). 

*  A  telephone  line  upon  city  streets 
is  not  an  additional  servitude.  Magee 
V.    Overshiner,    150    Ind.    127    (1898). 


*  A  telephone  line  is  not  an  addi-  opinion  of  Mr.  Justice  Burch  in  this 
tional  servitude  on  a  country  high-  case  is  refreshing  and  is  a  vigorous 
way.  McCann  v.  .lohnson,  etc.  Co.,  69  statement  of  the  facts  and  logic  sus- 
Kan.     210     (1904).     The     concurring    taining  the  decision  itself. 
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Kentucky/    Louisiana,-  Maine,^    :Massachusetts/  Michigan,^    Minne- 
sota/ South  Dakota,'  Tennessee,^  West  Virginia,^  and  England.^" 

The  court  considered  that  the  use  of  purposes.     It  further  distinguished  the 

poles  and  wires  for  telephone  purposes  use  for  telephone   purposes  from  use 

was  similar  to  the  right  to  maintain  for  telegraph  purposes,  saying:    "The 

poles   and   wires   for   electric   railroad  telegraph  has  never  been  employed  as 


1  Cumberland  Tel.  &  Tel.  v.  Avritt, 
120  Ky.  34  (1905).  A  property 
owner  may  enjoin  a  telephone  com- 
pany from  maintaining  its  cross-arms 
and  \\ires,  projecting  over  the  fence 
hne  and  above  his  private  property. 
Cumberland,  etc.  Co.  v.  Barnes,  101 
S.  W.  Rep.  301  (Ky.  1907).  Gas  pipes 
in  a  country  highway  are  an  addi- 
tional servitude.  Paine's  Guardian 
V.  Calor,  etc.  Co.,  133  Ky.  614  (1907). 

2  Irwin  V.  Great  S.  Tel.  Co.,  37  La. 
Ann.  63  (1885),  holding  also  that  in 
Louisiana  abutting  property  owners 
do  not  own  the  fee  of  the  street. 

'  The  court  intimated  in  the  case 
Taylor  v.  Portsmouth,  etc.  Ry.,  91 
Me.  193  (1898),  that  a  telegraph  or 
telephone  company,  when  authorized 
by  statute  to  use  the  streets,  is  not 
liable  to  abutting  property  owners  in 
damages  for  the  erection  of  their 
poles.  In  this  case  the  court  said : 
"We  have  persistently  maintained  the 
right  of  'free  fishing  and  fowling,' 
free  and  unobstructed  navigation  of 
our  rivers,  the  free  taking  of  ice  upon 
them,  the  right  of  eminent  domain 
over  and  in  the  waters  of  great 
ponds ;  and  we  now  assert  the  right 
of  the  people  to  control  the  use  of 
their  public  ways  as  shall  best  meet 
their  necessities,  without  vexation 
from  the  land-owner,  whenever  growth 
and  discovery  show  the  convenience 
of  applying  new  methods  for  public 
transit.  Let  a  public  way,  once 
constructed,  be  free  for  the  public 
use  and  control  as  it  may  choose. 
Let  it  be  free  as  the  ocean  is  free,  as 
our  rivers  are  free,  and  as  our  great 
ponds  and  lakes  are  free,  for  the  use 
of  all  the  people." 

^  P*ierce  v.  Drew,  136  Mass.  75 
(1883). 

6  People  V.  Eaton,  100  Mich.  208 
(1894). 

^  The  poles  of  a  telephone  company 
on  a  country  highway  do  not  consti- 
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tute  an  addition  burden.  Cater  v. 
Northwestern  Tel.  Exch.  Co.,  60  Minn. 
539  (1895).  See  Willis  v.  Erie  Tel.  & 
T.  Co.,  37  Minn.  347  (1887).  Al- 
though a  telephone  company  may 
have  a  right  to  erect  a  pole  in  the 
street,  yet  if  the  wife  of  the  abutting 
property  owner  jumps  into  the  hole 
which  the  telephone  employees  are 
digging  and  places  a  chair  over  the 
hole,  and  sits  therein,  and  the  tele- 
phone employees  take  the  law  into 
their  own  hands  and  remove  her,  to 
her  injury,  she  may  collect  damages. 
Souther  v.  Northwestern,  etc.  Co.,  118 
Minn.    102    (1912). 

'  A  telephone  line  in  a  city  is  not 
an  additional  servitude  on  the  street. 
Kirbv  V.  Citizens',  etc.  Co.,  17  S.  Dak. 
362  (1903). 

8  Frazier  v.  East  Tenn.  Tel.  Co., 
115  Tenn.  416  (1905). 

'  A  telephone  line  is  not  an  addi- 
tional burden  upon  a  county  road. 
Lowther  v.  Bridgeman,  57  W.  Va.  306 
(1905).  Even  though  an  abutting 
property  owner  may  be  able  to^ 
maintain  a  suit  at  law  for  damages 
against  a  telephone  company  for 
erecting  its  poles  on  the  street  in 
front  of  his  premises,  yet  he  cannot 
maintain  a  suit  of  injunction.  Max- 
well V.  Central,  etc.  Co.,  51  W.  Va.  121 
(1902). 

1"  In  Fareham  Local  Board  v.  Smith 
(W.  N.  [1891],  p.  76;  7  T.  L.  R.  443; 
90  L.  T.  467)  an  injunction  was 
granted  to  restrain  the  defendant, 
who  claimed  as  owner  of  the  subsoil 
of  half  the  road,  from  interfering 
with  poles  and  electric  wires.  It  was 
held  that,  assuming  the  defendant 
was  owner  of  half  the  soil,  yet  the 
road  being  a  street  within  §  149  of 
the  Public  Health  Act,  1875,  the  local 
board  were  entitled  to  more  than  the 
surface ;  they  had  an  area  of  user 
necessary  for  their  statutory  powers. 
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Some  of  the  other  states,  however,  decline  to  follow  this  rule  laid  down 
in  Massachusetts  and  the  states  mentioned  above.  They  hold  that 
the  poles  and  wires  are  an  additional  servitude  imposed  on  the  high- 
way and  that  the  abutting  property  owners,  if  they  own  the  fee  of  the 
street  occupied  by  the  poles  and  wires,  are  entitled  to  compensation 
for  such  use  of  the  highway.  The  states  which  follow  this  rule  are 
California,^     Illinois,-     lowa,^     Maryland,^     Mississippi,^     Missouri,® 


a  means  of  interurban  communica- 
tion. It  requires  skilled  persons  to 
receive  the  messages  and  then  they 
are  to  be  carried  to  the  persons  for 
whom  they  are  intended  by  just  such 
means  and  use  of  the  streets  as  would 
other  written  communications.  The 
telephone  is  particularly  useful  in 
communications  between  the  people 
within  a  city,  and  it  can  be  used  for 
that  purpose  directly  without  special 
skill.  It  is  more  nearly  a  substitute 
for  the  old  method  of  communication 
or  messages  between  persons  within 
the  city  than  the  telegraph."  An 
abutting  property  owner  is  not  pre- 
sumed to  own  the  fee  to  the  center 
of  the  highway  in  a  suit  by  him 
against  a  telephone  company  for  cut- 
ting trees  on  the  highway.  Western 
Union,  etc.  Co.  v.  Krueger,  30  Ind. 
App.  28  (1902).  A  telephone  com- 
pany having  its  pole  line  on  the  street 
may  enjoin  an  abutting  property  owner 
from  interfering  with  the  maintenance 
of  a  stub  pole  and  anchor  also  on  the 
street.  New,  etc.  Co.  v.  White,  45  Ind. 
App.  382  (1910). 

1  Pacific  Postal  Tel.  Co.  v.  Irvine, 
49  Fed.  Rep.  113(1892). 

2  The  owner  of  the  fee  of  a  country 
road  may  bring  an  action  of  trespass 
quare  clausum  fregit  against  a  tele- 
graph company  erecting  poles  with- 
out having  acquired  the  right  to  do 


so  by  agreement  or  condemnation 
proceedings,  even  though  the  cozn- 
pany  obtained  the  consent  of  the 
county  board  as  provided  by  statute. 
But  the  damages  are  nominal  un- 
less special.  Board  of  Trade  Tel.  Co. 
V.  Barnett,  107  111.  507  (1883).  A 
judgment  for  .S38.50  for  eleven  poles 
set  on  a  farm  one  foot  away  from 
and  along  a  railroad  right  of  way  is 
excessive.  Mutual  Union  Tel.  Co.  v. 
Katkamp,  103  111.  420  (1882).  In 
Illinois  an  abutting  property  owner 
cannot  have  an  injunction  against 
an  elevated  railroad  in  the  street. 
Lobenstine  v.  Union,  etc.  R.  R.,  80 
Fed.  Rep.  9  (1897).  An  abutting 
property  owner  may  maintain  eject- 
ment against  a  telegraph  company 
that  erects  poles  on  the  street  in 
front  of  his  property  without  his  eon- 
sent.  Postal  Tel.,  etc.  Co.  v.  Eaton, 
170  111.  513  (1897).  A  property 
owner  may  enjoin  the  erection  of 
electric-light  poles  in  an  alley-way. 
Carpenter  v.  Capital,  etc.  Co.,  178  111. 
29  (1899).  An  abutting  property 
owner  cannot  enjoin  an  electric-light 
company  from  erecting  its  poles  in 
the  street,  the  city  haA-ing  authorized 
the  same,  the  fee  being  in  the  city. 
His  remedy,  if  any,  is  at  law.  Mc- 
Wethy  V.  Aurora,  etc.  Co.,  202  111. 
218  (1903).  A  telephone  line  is  an 
additional    servitude    imposed    on    a 


'  A  telephone  line  is  an  additional 
burden  on  the  highwav.  Weierhauser 
V.  Cole,  132  Iowa,  14  (1906). 

*  Chesapeake,  etc.  Tel.  Co.  v.  Mac- 
kenzie, 74  Md.  36  (1891),  holding  that 
the  measure  of  damages  is  the  depre- 
ciation in  value  of  the  land  or  the 
loss  of  rental,  the  court  holding  also 
that  the  abutting  property  owner  was 
entitled  to  damages  even  though  he  did 
not  own  the  fee  of  the  street. 
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5  Stowers  v.  Postal  Tel.,  etc.  Co.,  68 
Miss.  559  (1891),  holding  that  a 
property  owner  may  enjoin  the  con- 
struction. 

«  In  Missouri  the  abutting  property 
owner  owning  the  fee  of  the  street  is 
entitled  to  damages  for  a  telephone 
line  on  the  street,  and  may  hold  the 
company  liable  for  remo\ing  trees  on 
the  street.  State  v.  Graeme,  1.30  Mo. 
App.  138  (1908). 
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city  street  where  the  abutting  prop- 
erty owner  owns  the  fee,  even  though 
the  city  uses  the  poles  for  fire  alarm 
and  poUce  signal  service.  The  prop- 
ertv  owner  may  obtain  an  injunction. 
De'  Kalb.  etc.  Co.  c  Button,  228  lU. 
178  (1907).  Municipal  corporations 
in  lUinois  have  a  fee  simple  in  and 
e.xclusive  control  over  the  streets. 
Blair  v.  Chicago,  201  U.  S.  400.  487 
(1906). 

1  In  Nebraska  the  general  rule  is 
followed  that  a  telegraph  line  is  an 
additional  burden  upon  the  street, 
but  inasmuch  as  there  is  no  con- 
demnation statute  in  that  state  avail- 
able to  telegraph  companies,  the  court 
held  that  the  abutting  property 
owner  cannot  stop  the  construction  of 
the  telegraph  Une  by  an  injunction, 
but  would  be  relegated  to  his  remedy 
at  law  for  damages.  The  court  said : 
"In  the  case  at  bar  we  see  no  reason 
why  damages  will  not  afford  an  ade- 
quate remedy.  We  do  not  think  pub- 
lic utilities  of  this  kind  ought  to  be 
suspended  until  ever>'  abutting  o\sTier 
upon  the  streets  or  highways  to  be 
used  has  been  duly  appeased.'  If  he 
has  been  substantially  or  appreciably 
injured,  an  action  at  law  will  ordi- 
narily afford  him  full  compensation.  If 
he  has  not.  no  opp)ortunity  for  extort- 
ing an  unreasonable  settlement  should 
be  afforded  him."  Bronson  v.  Albion 
Tel.  Co..  67  Xeb.  Ill  (1903). 

*  In  New  Jersey  the  statutes  e.x- 
pressly  require  that  the  consent  of 
the  property  owners  be  obtained,  or 
that  condemnation  be  had ;  hence  an 
injunction  lies  at  the  instance  of  the 


property  owners  unless  one  or  the 
other  of  these  is  obtained.  Broome 
V.  New  York,  etc.  Tel.  Co..  42  X.  J. 
Eq.  141  (1886K  In  X'ew  Jersey,  how- 
ever, although  the  property  owner 
may  enjoin  the  erection  of  poles,  he 
cannot  enjoin  the  stringing  of  wires, 
the  poles  not  coming  in  front  of  his 
land.  Roake  v.  American  T.  &  T.  Co., 
41  X.  J.  Eq.  35  (1S.S6).  Where  a  prop- 
erty owner  has  obtained  an  injunc- 
tion against  a  trolley  company  con- 
structing poles  and  wires  on  his  land 
without  condemnation  proceedings,  it 
is  contempt  of  court  to  string  wires 
over  the  land  from  poles  located  out- 
side of  the  land.  Alcorn  v.  Newark, 
etc.  Co.,  48  Atl.  Rep.  23.5  ^X.  J.  1901). 
In  Xew  Jersey  a  property  owner,  own- 
ing the  fee  of  the  street,  may  have  a 
mandatory  injunction  to  compel  a 
telephone  comi>any  to  remove  wires 
which  it  has  erected  over  the  side- 
walk in  the  street  without  his  eon- 
sent.  Smith  V.  Delaware,  etc.  Co.,  63 
X.  J.  Eq.  93  (1902).  A  property 
owner  may  enjoin  the  erection  of 
electric-light  poles  and  wires  upon  the 
street  to  carry  a  high  tension  current 
in  front  of  his  premises.  Taylor  r. 
PubUc  Ser\-ice  Corporation,  75  X.  J. 
Eq.  371  (1909). 

»  In  Blashfield  r.  Empire  State  Tel. 
&  Tel.  Co..  147  X.  Y.  .520  (1895),  rev'g 
71  Hun.  532.  an  action  of  trespass, 
the  court  sustained  a  judgment  for 
several  hundred  dollars  for  damages 
to  abutting  property  caused  by  the 
erection  of  telephone  poles  on  the 
highway.  Over  sixty  property  owners 
had    assigned    their    claims    to    one 


*  In  the  ease  Phillips  r.  Postal 
Tel.,  etc.  Co..  130  X.  C.  513  (1902), 
the  court  held  that  the  owner  of  the 
fee  of  land  on  which  a  railroad  had  a 
right  of  way  could  collect  damages 
from  a  telegraph  company  that  had 
condemned  a  right  of  way  on  and 
over  such  railroad  right  of  way  with- 
out making  the  landowner  a  party, 
and  in  this  case  the  court  sustained  a 
verdict  of  S190  for  such  damages  to 
the  fee.  The  court  held  also  that  the 
fact   that    the   o\s"ner   had    purchased 

38 


the  fee  after  the  telegraph  company 
had  erected  its  lines  was  no  defense. 
The  court  held  also  that  the  entire 
and  permanent  damage  could  be  as- 
sessed in  such  an  instance,  and  that 
the  Post  Road  act  of  Congress  of 
1866  was  no  defense.  It  appears  that 
the  owner  of  the  land  had  it  under 
cultivation.  In  this  case,  however,  on 
a  rehearing  the  judgment  was  re- 
versed and  a  new  trial  granted  on 
the  ground  that  $180  damages  were 
e.xcessive.     See  131  X.  C.  225  (1902). 
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man,  who  then  brought  suit.  He  re- 
covered about  one  dollar  per  pole. 
The  court  held  that  experts  could  not 
testify  as  to  what  the  land  would 
have  been  worth  if  the  poles  had  not 
been  erected.  In  Eels  v.  American 
T.  &  T.  Co.,  143  X.  Y.  133  (1894),  it 
was  held  that  an  adjoining  property 
owner  on  a  country  highway  may 
maintain  ejectment  against  a  com- 
pany which  has  erected  telegraph  and 
telephone  poles  thereon.  The  court 
intimat^ed  also  that  it  was  immaterial 
as  to  who  owned  the  fee  of  the  street. 
Long    acquiescence    is    no    bar.     The 


court  said,  however,  that  the  dam- 
ages awarded  in  the  condemnation 
proceedings  would  in  most  eases  be 
merely  nominal.  In  New  York  the 
courts  still  uphold  the  rule  that  an 
electric  street  railway  is  an  additional 
burden  upon  the  street,  where  the  fee 
is  owned  by  the  abutting  property 
owner,  although  a  strong  minority-  re- 
port dissented  on  the  ground  that  the 
original  decisions  in  New  York  to  that 
effect  should  be  overruled.  The  court 
held  also  that  the  court  below  had  dis- 
cretionary power  to  refuse  an  injunc- 
tion, pro\-ided  the  railroad  would  pay 


'  An  abutting  owner  owning  to  the 
center  of  the  street  may  enjoin  a 
t^elephone  company  from  erecting 
poles  on  the  street  in  front  of  his 
property  until  compensation  therefor 
has  been  paid.  Donovan  v.  Allert,  11 
X.  Dak.  289  (1902).  In  Xorth  Dakota 
an  owner  of  the  fee  of  the  street  is 
entitled  to  damages  on  account  of  a 
telephone  line  on  the  street.  Tri- 
State.  etc.  Co.  v.  Cosgriff,  19  X.  Dak. 
771  (1909). 

=  Smith  V.  Central,  etc.  Tel.  Co.,  2 
Ohio  Cir.  Ct.  2.59  (1886) ;  8.  c,  2  Am. 
Elee.  Cas.  237.  ordering  the  removal 
of  telephone  poles,  but  granting  time 
in  which  to  condemn.  The  owner  of 
property  abutting  on  the  highway 
and  of  the  fee  to  the  middle  of  the 
same  is  entitled  to  damages  for  the 
use  of  the  street  for  telegraph  poles. 
Ten  vears'  delav  is  no  bar.  Daily  v. 
State,  51  Ohio'  St.  348  (1894).  A.n 
abutting  property  owner  may  enjoin 
the  construction  of  electric-light  poles 
in  the  street  of  a  city  where  the  right 
so  to  do  has  not  been  condemned. 
[McLean  v.  Brush,  etc.  Co.,  9  Cin.  Law 
Bull.  65  (1SS3) ;  8.  c.  1  Am.  Elee. 
Cas.  4S3.  Where  a  pole  has  been  con- 
structed for  nine  years,  and  certain 
poles  are  about  to  be  replaced,  a  prop- 
erty owner  cannot  enjoin  such  recon- 
struction, even  though  the  wires  are 
increased  from  eight  to  thirteen. 
Wirth  r.  Postal,  etc.  Co.,  5  Am.  Elee. 
Cas.  184;  7  Ohio  Cir.  Ct.  290  (Ohio. 
1893  K 

3  In  an  earlv  case  it  was  held  that  a 


telephone  or  telegraph  pole  is  not  an 
additional  burden  on  a  street.  York 
Tel.  Co.  V.  Keesey,  5  Pa.  Dist.  Rep. 
366  (1896)  ;  at  any  rate  not  in  a  city 
street,  although  special  damage  might 
be  shown  and  collected.  Shinzel  v. 
Bell  Tel.  Co.,  31  Pa.  Super.  Ct.  221 
(1905\  In  the  case  Shevalier  v. 
Postal  Tel.  Co.,  22  Pa.  Super.  Ct. 
506  (1903\  the  telegraph  companj- 
condemned  a  right  of  way  on  the  high- 
way for  a  telegraph  line  already  in 
existence.  A  telephone  company  may 
be  enjoined  from  placing  a  pole  in 
front  of  a  door  or  window,  but  not 
from  placing  it  elsewhere.  Russ  v. 
Pennsylvania,  etc.  Co.,  3  Pa.  Dist. 
654  (1894) ;  s.  c,  5  Am.  Elee.  Cas.  109. 
The  owner  of  property  on  the  opposite 
side  of  the  street  is  not  entitled  to 
damages.  Mill  Creek  Turnpike  v. 
Erie.  etc.  Ry.,  209  Pa.  St.  300  (1904). 
Electric-light  companies  on  a  country 
highway  must  pay  damages  to  prop- 
erty owners  in  Pennsylvania.  Haver- 
ford,  etc.  Co.  V.  Hart,  1  Pa.  Dist. 
571  (1892) ;  s.  c,  4  Am.  Elee.  Cas.  148. 

*  In  Texas  an  abutting  property 
owner  may  collect  damages  for  the 
additional  burden  on  the  street,  in- 
cluding damages  for  injury  to  trees 
affecting  the  market  value  of  the 
propertv.  Southwestern,  etc.  Co.  v. 
Smithdeal,  103  Tex.  128  (1910), 
holding  also  that  it  is  immaterial 
whether  he  owns  the  fee  or  not. 

'Western  Union  Tel.  Co.  r.  Wil- 
liams. 86  Va.  696  (1890)-  sustaining 
a  judgment  for  trespass. 
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sin.^     The  question  is  still  an  open  one  in  many  of  the  states  but  the 
decided  tendency  in  recent  years  has  been  to  hold  that  a  telegraph 

the  ascertained  damages,  or  the  court 
might  grant  an  injunction,  lea\ing 
the  company  to  resort  to  condemna- 
tion proceedings.  Peck  v.  Schenec- 
tady Ry.,  170  N.  Y.  298  (1902).  In 
New  York  state  a  property  owner 
owning  the  fee  of  a  street  may  bring 
suit  in  ejectment  and  for  damages 
against  a  telegraph  company  that  has 
erected  its  Une  on  the  street.  The 
Post  Road  act  of  Congress  is  no  de- 
fense. Kester  v.  Western  Union  T. 
Co.,  108  Fed.  Rep.  926  (1901).  A 
property  owner  owning  the  fee  of  the 
street  in  a  village  of  ten  thousand 
people  may  obtain  judgment  requiring 
the  company  to  remove  its  poles  from 
the  street  and  perpetually  enjoining 
it  from  replacing  them.  The  com- 
pany's remedy  is  condemnation.  Pow- 
ers V.  State,  etc.  Co.,  116  N.  Y.  App. 
Div.  737  (1907).  An  abutting  prop- 
erty owner  who  owns  the  fee  of  a  street 
in  a  city,  may  enjoin  a  telephone  com- 
pany from  erecting  its  line  on  the  high- 
way and  trimming  shade  trees,  his 
rights  being  as  complete  in  this  resp>ect 
as  on  a  country  highway.  Osborne 
V.  Auburn  Tel.  Co.,  189  N.  Y.  393 
(1907),  rev'g  111  N.  Y.  App.  Div.  702 . 
This  decision  practically  overrules 
Weeks  v.  New  York,  etc.  Tel.  Co., 
86  N.  Y.  App.  Div.  257  (1903)  and 
Johnson  v.  New  York,  etc.  Co.,  76 
N.  Y.  App.  Div.  564  (1902).  A 
property  owner  who  owns  the  fee  of 
the  highway  may  maintain  ejectment 
to  compel  the  removal  of  a  telephone 
pole  erected  on  the  highway  without 
his  consent.  Myers  v.  Bell  Tel.  Co., 
83  N.  Y.  App.  Div.  023  (1903).  A 
property  owner  may  compel  the  re- 
moval of  a  telephone  wire  in  the  air 
above  his  land.  Butler  r.  Frontier 
Tel.  Co.,  109  N.  Y.  App.  Div.  217 
(1905);     aff'd,    186   N.    Y.    486.     An 


abutting  property  owner  on  a  country 
highway  may  enjoin  a  telephone  com- 
pany from  erecting  its  line  on  such 
highway.  Gray  v.  York,  etc.  Co.,  92 
N.  Y.  App.  Div.  89  (1904).  An  abut- 
ting property  owner  who  does  not  own 
the  fee  of  the  street  cannot  compel 
the  removal  of  telephone  poles  erected 
on  such  street  where  he  does  not 
prove  any  substantial  damage  to  any 
easement  of  light,  air,  or  access 
which  he  has  in  the  highway.  Hal- 
leran  v.  Bell  Tel.  Co.,  64  N.  Y.  App. 
Div.  41  (1901);  aflf'd,  177  N.  Y.  533. 
An  intermediate  appellate  court  in 
New  York  has  decided,  however,  that 
a  city  street ,  differs  from  a  country 
highway  in  that  a  telephone  line  con- 
structed in  a  conduit  in  a  city  street 
is  not  an  additional  burden  upon  the 
street  itself,  and  hence,  even  though 
the  abutting  property  owner  owns 
the  fee  to  the  center  of  the  street, 
he  is  not  entitled  to  any  additional 
compensation  by  reason  of  the  con- 
struction of  the  telephone  line.  Castle 
V.  Bell,  etc.  Co.,  49  N.  Y.  App.  Div. 
437  (1900).  The  abutting  property 
owner  on  a  city  street  is  not  entitled 
to  damages  for  the  erection  of  a  tele- 
phone pole  on  the  street.  Gannett  v. 
Independent  Tel.  Co.,  55  N.  Y.  Misc. 
Rep.  555  (1907).  In  general  see  Dusen- 
bury  V.  Mutual  Tel.  Co.,  11  Abb.  N.  C. 
440  (1882),  holding  that  ejectment 
lies ;  Metropolitan  T.  &  T.  Co.  v.  Col- 
well  L.  Co.,  50  N.  Y.  Super.  Ct.,  489 
(1884),  refusing  to  enjoin  interfer- 
ence with  telephone  poles  and  wires ; 
Tiffany  v.  U.  S.  Co.,  67  How.  Pr. 
73  (1884),  enjoining  the  construc- 
tion of  electric-light  poles  in  New 
York  City.  The  remedy  of  a  prop- 
erty owner  is  not  by  mandamus  to  the 
city  officials  to  remove  the  pole.  Peo- 
ple V.  Thompson,  32  Hun,  93  (1884). 


1  Under  a  statute  allowing  tele- 
phone companies  to  construct  their 
lines  on  highways,  the  owners  of  the 
fee  "having  first  given  their  consent," 
an  abutting  owner  who  owns  the  fee 
may  compel  a  removal  of  the  poles, 
and  may  obtain  damages  where  such 


poles  are  in  front  of  a  shop  window 
and  interfere  with  the  proper  enjoy- 
ment of  his  property.  The  court 
adopted  the  rule  that  such  poles  are 
an  additional  burden  upon  the  street. 
Krueger  v.  Wisconsin  Tel.  Co.,  106 
Wis.  96  (1900). 
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line  on  the  highway  does  not  give  abutting  property  owners  a  right 
to  damages.^  In  Missouri,  Montana,  and  the  District  of  Columbia  it  is 
held  that  an  abut' ing  property  owner  cannot  enjoin  the  construction  of 
a  telegraph  lire  duly  authorized  by  the  laws  of  the  state,-  while  in  the 
United  Stat'.s  court,  sitting  in  California,  it  has  been  held  that  an 
abutting  p''operty  owner,  owning  the  fee  of  the  street,  may  enjoin  the 
construccion  of  a  telegraph  line  on  the  street.^     In  Vermont  and  other 


Nor  an  injunction  against  its  erec- 
tion, where  the  municipal  authorities 
have  authorized  it.  Johnson  v.  Thomp- 
son, etc.  Co.,  54  Hun,  469  (1889),  an 
electric-light  pole.  The  state  cannot 
have  the  poles  adjudged  to  be  a 
public  nuisance  where  they  are  au- 
thorized by  law,  although  it  seems 
that  poles  unreasonably  large  or  un- 
reasonably placed  in  the  sidewalk 
may  be  so  adjudged.  People  v.  Met- 
ropolitan T.  &  T.  Co.,  31  Hun,  596 
(1894).  An  abutting  property  owner 
in  New  York  City  cannot  enjoin  the 
construction  of  electric-light  poles  for 
public  lighting,  although  the  rule  may 
be  different  as  to  private  lighting, 
Tuttle  V.  Brush,  etc.  111.  Co.,  50  N.  Y. 
Super.  Ct.  464  (188.3) ;  Electric  Con. 
Co.  V.  Heffernan,  34  N.  Y.  St.  Rep.  436 
(1890) ;  Consumers',  etc.  L.  Co.  v. 
Congress,  etc.  Co.,  61  Hun,  133 
(1891),  holding  that  an  electric-light 
pole  for  public  lighting  is  not  an  addi- 
tional easement  on  the  street.  Where 
a  telegraph  pole  five  feet  in  circum- 
ference is  about  to  be  erected  in  a 
street  in  a  city,  the  abutting  property 
owner  may  enjoin  its  construction 
until  the  right  has  been  obtained  by 
condemnation.  Clausen,  etc.  Co.  v. 
Baltimore,  etc.  Tel.  Co.,  2  Am.  Elec. 
Cas.  210  (N.  Y.  1884).  In  Postal  Tel., 
etc.  Co.  ;;.  Bruen,  39  N.  Y.  Supp.  220 
(1896),  condemnation  proceedings 
were  had  in  behalf  of  the  telegraph 
company  for  poles  and  wires  in  the 
highway  in  front  of  a  fine  country 
residence.  The  commissioners  held 
that  only  nominal  damages  could  be 
awarded,  and  the  court  affirmed  this 
decision.  See  also  Comesky  v.  Postal 
Tel.,  etc.  Co.,  41  N.  Y.  App.  Div.  245 
(1899).  As  to  water  pipes  in  the 
street,  and  the  right  of  the  abutting 
property  owners,  see  Witcher  v.  Hol- 


land Water  Co.,  66  Hun,  619  (1892)  ; 
aff'd,  142  N.  Y.  626.  See  Palmer  v. 
Larchmont  Electric  Co.,  158  N.  Y.  231 
(1899),  holding  that  electric-light 
poles  are  not  an  additional  servitude 
on  streets  in  cities,  villages,  or^  coun- 
try highways. 

1  The  rights  of  an  abutting  property 
owner  in  regard  to  a  telegraph  or 
telephone  line  on  the  highway,  of 
which  he  owns  the  fee,  are  considered 
in  Dillon  on  Municipal  Corporations, 
5th  ed.,  §  1221. 

2  An  abutting  property  owner  in  a 
street,  even  though  he  owns  the  fee 
of  the  street,  cannot  enjoin  the  erec- 
tion of  telephone  poles  duly  author- 
ized by  the  legislature,  although  such 
poles  pass  through  the  vaults  below 
the  sidewalk.  A  city  street  differs 
from  a  country  highway  in  such  mat- 
ters. Julia  Bldg.  Assoc,  v.  Bell  Tel. 
Co.,  88  Mo.  258  (1885).  Where  a  tele- 
graph company  has  both  legislative 
and  municipal  consents  to  erect  poles 
in  the  streets  of  a  city,  an  abutting 
property  owner  cannot  enjoin  the  con- 
struction, no  special  damage  being 
proven.  Gav  v.  Mutual  Union  Tel. 
Co.,  12  Mo.  App.  485  (1882) ;  Forsythe 
V.  B.  &  O.  Tel.  Co.,  12  Mo.  App.  494 
(1882),  holding  that  the  poles  must 
be  sound.  An  abutting  property 
owner  cannot  enjoin  the  construc- 
tion of  telephone  poles  in  the  street, 
there  being  no  greater  damage  to  him 
than  to  others.  Hershfield  v.  Rocky 
Mountain  B.  Tel.  Co.,  12  Mont.  102 
(1892).  Hewett  v.  Western  Union 
Tel.  Co.,  4  Mackey,  424  (1886).  See 
also  ]McCormick  v.  District  of  Co- 
lumbia, 4  Mackey,  396  (1886). 

3  Pacific  Postal  Tel.  Co.  i'.  Irvine,. 
49  Fed.  Rep.  113"  (1892).  Ejectment 
does  not  lie  at  the  instance  of  an 
abutting    property    owner    against    a 
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New  England  states  a  simple  and  effective  statute  exists  that  any 
damage  shall  be  determined  by  the  selectmen  of  the  town.^ 

Even  though  it  is  held  that  property  owners  may  object,  there  is  a 
collateral  rule  which  practically  nullifies  the  main  rule  itself,  except  its 
indirect  effect  of  expensive  litigation.  In  these  cases  it  is  held  that  the 
property  owner  is  entitled  to  only  nominal  damages,  unless  special 
and  unusual  damage  be  proven,  thus  reducing  to  a  bare  and  useless 
technical  right  the  propert}'  owner's  claim. ^    ^^^len  it  is  borne  in  mind 


steam  railroad  in  the  street.  Mont- 
gomery V.  Santa  Ana,  etc.  Ry.,  104 
Cal.  186  (1894). 

1  See  Croswell  on  Electricity,  pp. 
52-63.  Under  the  Vermont  statute  for 
appraising  damages  due  to  the  con- 
struction of  a  telegraph  line  in  cer- 
tain localities,  no  damage  will  be 
allowed  where  no  inconvenience  to 
travel  is  shown,  no  extra  repairs  to 
the  highway,  no  injury  to  or  cutting 
of  trees,  and  the  abutting  property  is 
in  the  country,  and  not  in  a  town,  and 
the  line  is  not  in  front  of  or  near  a 
dwelling.  Rugg  v.  Commercial  Union 
Tel.  Co.,  66  Vt.  208  (1894).  In  Ver- 
mont it  is  held  that  a  party  consent- 
ing to  the  erection  of  telegraph  poles 
in  the  street  in  front  of  his  prem- 
ises, he  not  owning  the  fee  of  the 
street,  may  be  enjoined  from  cutting 
down  the  poles.  Western  Union  Tel. 
Co.  V.  Bullard,  67  Vt.  272  (1895). 

*  For  instance,  the  New  York  court 
of  appeals  in  the  case  Eels  v.  Amer- 
ican T.  &  T.  Co.,  143  N.  Y.  133,  143 
(1894),  where  damages  were  involved 
for  erecting  telephone  poles  on  a 
country  highway,  said,  in  reference  to 
the  amount  of  damages,  as  follows : 
"The  amount  of  the  compensation  is 
not  now  the  question,  but  that,  in 
many  cases,  it  can  be  anything  more 
than  merely  nominal  would  seem  to 
be  a  proposition  which  would  not  re- 
quire great  elaboration  of  argument 
to  make  plain.  The  use  would  fre- 
quently be  but  a  technical  encroach- 
ment upon  the  rights  of  the  adjoining 
owner,  and  there  would  be  but  little 
fear  that  anything  more  than  nom- 
inal damages  would  be  allowed."  So 
also  in  the  case  Postal  Telegraph- 
Cable  Co.  V.  Bruen,  39  N.  Y.  Supp. 
220  (1896),  where  the  court  held  that 
telegraph  poles,  even  upon  the  coun- 


trj'  highway,  give  a  right  to  nominal 
damages  only.  In  the  case  Blash- 
field  V.  Empire  State  Tel.  Co.,  147 
N.  Y.  520  (1895),  the  damages  were 
only  one  dollar  a  pole.  This  fact  did 
not  appear  in  the  opinion,  but  the 
printed  case  so  shows.  In  Alutual 
Union  Telegraph  Co.  v.  Katkamp,  103 
111.  420  (1882),  a  judgment  of  $38.50 
for  eleven  poles  was  reversed  by  the 
supreme  court  of  Illinois  on  the  ground 
that  it  was  excessive.  In  the  case 
Board  of  Trade  Tel.  Co.  v.  Barnett. 
107  111.  507  (1883),  the  court  held 
that  the  damages  are  nominal  unless 
special  damages  are  proven.  In  the 
case  Comesky  i'.  Postal  Telegraph- 
Cable  Company,  41  N.  Y.  App.  Div. 
245  (1899),  the  court  sustained  an 
order  of  the  court  below  setting  aside 
a  verdict  of  S250  for  damages  for  the 
erection  of  two  poles  on  a  street,  the 
suit  being  by  the  abutting  property 
owner.  In  the  case  Rugg  v.  Commer- 
cial Union  Tel.  Co..  66  Vt.  208  (1894), 
it  was  held  that  only  nominal  dam- 
ages would  be  allowed  where  travel 
was  not  inconvenienced  and  repairs 
to  the  highway  not  increased  and 
trees  not  cut.  The  damages  which  a 
telegraph  company  constructing  its 
line  in  the  highway  must  pay  to  the 
owner  of  the  fee  is  the  value  of  the  land 
actually  occupied  by  the  poles,  but 
not  the  value  of  the  strip  of  land  over 
which  the  wires  and  cross-arms  are 
suspended.  He  is  entitled  only  to  the 
decrease  in  the  value  of  that  strip  by 
reason  of  the  company  using  it  over- 
head while  the  owner  may  use  it 
underneath.  An  award  of  $150.55  for 
twenty  poles  on  the  highway  and  for 
cross-arms  and  TS'ires  overhead  will 
be  set  aside  as  excessive.  Illinois, 
etc.  Co.  V.  Meine,  242  111.  568  (1909). 
A  property  owner  is  not  entitled  to 
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that  New  York  state,  which  has  been  the  chief  state  inculcating  the 
above  doctrine,  has  always  held  that  even  a  horse  street  railway  on  a 


damages  for  the  agricultural  use  of  the 
street,  neither  is  he  entitled  to  damages 
for  the  future  value  of  the  interest 
condemned,  nor  for  the  value  of  the 
right  of  waj'  to  the  telegraph  or  tele- 
phone company  itself.  Any  damages 
to  trees  already  growing,  however, 
are  to  be  allowed,  but  not  future 
damages  to  such  trees.  Tri-State, 
etc.  Co.  V.  Cosgriff,  19  N.  Dak.  771 
(1909).  A  landowner  is  entitled  in 
condemnation  proceedings  to  compen- 
sation for  space  occupied  by  the  wires 
as  well  as  the  ground  actually  occupied 
by  the  poles.  He  is  also  entitled  to 
compensation  for  trees  which  will 
have  to  be  cut.  Long  Distance,  etc. 
Co.  V.  Schmidt,  157  Ala.  391  (1908). 
An  award  of  .SI, 400  for  a  right  of  way 
for  a  pipe  line  and  telegraph  and 
telephone  line  taking  4.38  acres, 
worth  $100  an  acre,  is  excessive  and 
will  be  set  aside.  Opinions  of  witnesses 
as  to  the  damage  done  are  not  admis- 
sible. Cincinnati,  etc.  Co.  v.  Wilson, 
70  W.  Va.  157  (1911).  So  also  $750 
for  a  thirty-foot  strip  through  152 
acres  containing  1.21  acres  is  grossly 
excessive.  Cincinnati,  etc.  Co.  v. 
Kress,  70  W.  Va.  201  (1911).  The 
measure  of  damages  in  trespass  is  the 
extent  to  which  the  rental  or  usable 
value  of  the  particular  property  has 
been  diminished  by  the  trespass  or 
injury  complained  of ;  or,  secondly, 
the  difference  in  the  value  of  the 
property  before  the  construction  of 
the  poles  and  its  value  afterwards, 
if  the  depreciation  in  value  has  been 
caused  by  the  erection  and  mainte- 
nance of  the  poles.  Chesapeake,  etc. 
Tel.  Co.  V.  Mackenzie,  74  Md.  36 
(1891).  In  condemnation  proceed- 
ings by  a  telegraph  company,  against 
an  abutting  property  owner  for  poles 
on  the  street,  the  damages  cannot 
include  the  cost  of  rebuilding  a  fence 
every  ten  years  for  one  hundred  years, 
such  damage  being  remote  and  spec- 
ulative. Board  of  Trade,  etc.  Co.  v. 
Darst,  192  111.  47  (1901).  Damages 
which  a  telegraph  company  must  pay 
for  constructing  its  poles,  even  over 
private  property,  should  be  merely  the 


value  of  the  land  actually  occupied  by 
the  poles,  unless  proof  is  given  upon 
which  a  reasonable  and  proper  esti- 
mate may  be  made  for  consequential 
damages.  Hence,  where  .$250  damages 
are  given,  while  the  land  actually 
taken  was  only  a  fraction  of  an  acre, 
the  judgment  will  be  reversed.  Postal, 
etc.  Co.  V.  Peyton,  124  Ga.  746  (1906). 
Under  the  New  York  law  which 
renders  an  electric  street  railway 
liable  in  damages  to  the  abutting  prop- 
erty owner  who  owns  the  fee  of  the 
street,  the  damage  is  the  market  value 
of  the  land  actually  taken  and  any 
damage  to  the  remainder  of  the  land 
by  reason  of  the  electric  street  rail- 
way's use  of  the  street,  such  as  injury 
to  the  easements  of  light,  air,  and  access 
and  also  by  noise  and  vibration  in 
operating  the  cars.  Rasch  v.  Nassau, 
etc.  R.  R.,  198  N.  Y.  385  (1910). 
Under  the  New  York  statute  the  court 
cannot  reduce  the  award  of  commis- 
sioners in  the  condemnation  of  a 
right  of  way  for  a  telephone  com- 
pany, but  may  set  it  aside.  Matter  of 
Central,  etc.  Co.,  36  N.  Y.  App.  Div. 
553  (1899).  Damages  for  erecting  a 
telegraph  line  on  private  property 
without  the  consent  of  the  owner  were 
given  in  Duke  v.  Postal,  etc.  Co., 
71  S.  C.  95  (1905).  In  the  case  Wade 
V.  Carolina  Tel.  &  Tel.  Co.,  147  N.  C. 
219  (1908),  a  verdict  of  $125  for  a  tele- 
phone line  on  the  line  between  the 
highway  and  private  property,  there 
being  a  conflict  of  evidence  as  to 
whether  it  was  actually  on  the  pri- 
vate property,  was  sustained  on  the 
ground  that  it  covered  damage  for  the 
future  as  well  as  the  past,  the  action 
being  not  for  trespass,  but  for  per- 
manent damage  or  for  appropriation 
of  land.  Punitive  damages  may  be 
allowed  against  a  telegraph  company 
for  erecting  its  lines  on  private  prop- 
erty on  a  permit  obtained  by  fraud. 
Dobson  V.  Postal,  etc.  Co.,  79  S.  C. 
429  (1908).  As  to  costs  in  condemna- 
tion proceedings,  see  Matter  of  Brook- 
lyn, etc.  R.  R.,  176  N.  Y.  213  (1903). 
Where  the  owner  stands  by  and  al- 
lows   a    structure    to    be    erected,    he 
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street  gave  to  abutting  property  owners,  who  o^vTied  the  fee  of  the  street, 
a  right  to  damages  ^  —  a  conclusion  which  is  not  followed  by  any  other 
state  in  the  Union  —  it  can  be  seen  why  Xew  York  state  held  that  a 
telegraph  line  on  a  highway  gave  an  abutting  property  owner,  who 
owned  the  fee  of  the  street,  the  right  to  collect  nominal  damages.  But 
it  is  difficult  to  understand  why  this  rule  should  be  followed  in  the  other 
states,  where  it  is  uniformly  held  that  a  horse  street  railway  is  not  an 
additional  servitude  imposed  upon  the  highway.  The  fact  that  the 
damages  are  nominal  practically  nullifies  the  advantage  of  these  de- 
cisions to  the  property  owner,  while  the  technical  right  merely  leads 
to  vexatious  litigation,  without  substantial  results.  Practically  all  of 
the  states  hold  that  where  the  abutting  property  owner  does  not  own 
the  fee  of  the  highway,  he  is  not  entitled  to  any  damages  for  the  con- 
struction of  a  telegraph  line  on  the  highway ;  in  other  words,  the  de- 
cisions in  Xew  York  and  the  other  states  following  the  Xew  York  rule 
give  nominal  damages  to  the  abutting  property  owner,  if  he  owns  the 


cannot  in  condemnation  recover  the 
value  of  the  structure  also.  McClarren 
t'.  Jefferson  School  Tp.,  169  Ind.  140 
(1907).  Where  a  corporation  entitled 
to  condemn  property  enters  upon  the 
land  before  condemnation,  and  uses 
the  same,  the  value  of  any  structures 
added  thereto,  is  to  be  included  in 
damages  subsequently  awarded  in 
condemnation  proceedings.  Village, 
etc.  V.  Smith,  184  N.  Y.  341  (1906). 
Cf.  §  905,  supra,  and  n.  1,  p.  3918,  infra. 
In  a  suit  by  a  property  owner  for 
damages  for  the  construction  of  a  tele- 
graph line  on  his  property,  the  testi- 
mony of  real  estate  experts  is  not  ad- 
missible, and  the  proper  objection 
thereto  is  that  the  question  involves 
a  "fact  not  provable  by  opinion." 
Carter  v.  New  York  El.'  R.  R.,  134 
N.  Y.  168  (1892);  Comesky  v.  Pos- 
tal Telegraph  Cable  Co.,  41  N.  Y.  App. 
Div.  245  (1899);  contra.  Wade  v. 
Carolina  Tel.  &  Tel.  Co.,  147  N.  C. 
219  (1908).  An  award  of  .S2500  for 
a  strip  of  land  16s  feet  \\nde  and  4250 
feet  long,  part  of  the  strip  being  on 
private  property,  was  sustained  in 
New  York  Tel.  Co.  v.  De  Noyelles 
Brick  Co.,  154  N.  Y.  App.  Div.  845 
(1913),  the  court  holding  also  that 
evidence  that  the  land  had  previously 
been  laid  out  in  lots  might  be  shown. 
In  condemning  a  right  of  way  a  tele- 
graph company  must  allege  how  much 


land  it  would  have  to  use  in  ingress 
and  egress  in  constructing  and  main- 
taining the  telegraph  line,  so  that  it 
cannot  be  claimed  that  the  company 
intends  to  go  over  every  part  of  the 
land.  Postal  Tel.  Cable  Co.  v.  Pat- 
ton,  154  S.  W.  Rep.  1073  (Ky.  1913), 
holding  also  that  evidence  relative 
to  damages  must  be  confined  to  ques- 
tions indicated  in  the  statute  authoriz- 
ing condemnation.    See  62  S.  Rep.  347. 

There  is  also  a  long  line  of  cases 
holding  that  a  telegraph  company, 
condemning  a  right  of  way  for  itself 
on  the  right  of  way  of  a  railroad,  need 
pay  only  nominal  damages  to  the  rail- 
road for  such  right  of  way.  Atlantic, 
etc.  R.  R.  V.  Postal  Telegraph-Cable 
Co.,  120  Ga.  268  (1904);  St.  Louis, 
etc.  R.  R.  V.  Postal  Telegraph-Cable 
Co.,  173  111.  508  (1898);  Mobile  & 
O.  R.  R.  ('.  Postal  Telegraph-Cable  Co., 
101  Tenn.  62  (1898);  New  Orleans, 
etc.  R.  R.  t'.  Southern,  etc.  Tel.  Co., 
53  Ala.  211  (1875) ;  Postal  Telegraph- 
Cable  Co.  V.  Oregon,  etc.  R.  R.,  114 
Fed.  Rep.  787  (1902);  Postal  Tele- 
graph-Cable Co.  V.  Oregon,  etc.  R.  R., 
23  Utah,  474  (1901);  Mobile,  etc. 
R.  R.  V.  Postal  Telegraph-Cable  Co., 
120  Ala.  21  (1898) ;  Cleveland,  etc.  Co. 
V.  Ohio,  etc.  Co.,  68  Ohio  St.  306 
(1903).  See  also  §  934,  infra,  digest- 
ing these  cases  in  detail. 

1  See  §  914,  supra. 
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fee  of  the  street  or  highway,  but  no  damages  and  no  right  to  object  if 
he  does  not  own  it.  This  distinction  between  abutting  property  o\NTiers 
who  own  the  fee  of  the  highway  and  those  who  do  not  has  been  frequently 
criticized  by  high  authorities,  and  is  difficuh  of  defense  in  logic  if  not 
in  law.^ 

Turning  now  to  the  question  of  remedy,  in  those  states  where  it 
is  held  that  ejectment,  at  the  instance  of  abutting  property  owners 
owning  the  fee  of  a  street,  will  lie  against  a  telegraph,  railroad,  or 
other  quasi-public  corporation  occupying  such  street  without  their 
consent,  the  better  opinion  is  that  if  the  property  owner  delays  action 
until  after  the  construction  has  been  completed,  he  cannot  maintain 
a  suit  in  ejectment,  but  must  be  content  with  damages  alone. ^    A 

*  See  Keasby  on  Electric  Wires,  ch.  lie  on  the  part  of  a  property  owner 
VIII.  In  section  18  that  author  says  owning  the  fee  of  a  highway  against 
with  great  force:  "it  is  certain  that  an  electric-power  company  where  the 
no  distinction  can  permanently  en-  line  has  been  constructed  and  public 
dure  which  makes  a  practical  dif-  interest  has  intervened.  The  prop- 
ference  between  two  public  streets  erty  owner  is  entitled  to  recover  dam- 
with  respect  to  the  technical  title  to  ages  only.  Gurnsey  i'.  Northern  Cali- 
the  soil.  When  men  lay  out  land  for  fornia,  etc.  Co.,  160  Cal.  699  (1911). 
a  street,  they  dedicate  it  for  street  Where  a  steam-railway  company 
uses,  retaining  all  the  privileges  of  acquiesces  in  a  street-railway  crossing 
adjacency ;  when  they  convey  land  to  the  steam  railway  on  the  highway 
the  city  for  a  street  or  when  the  city  the  steam  railway  cannot  several  years 
condemns  land  for  a  street,  the  land  thereafter  maintain  ejectment  against 
is  taken  for  the  purposes  of  a  street,  such  railway.  The  remedy  of  the 
and  for  those  only,  and  the  individual  steam  railway,  if  any,  is  a  suit  for 
retains  the  same  rights  of  adjacency  damages.  Fresno  St.  R.  R.  v.  South- 
as  before.  The  decision  of  the  ques-  ern  Pac.  R.  R.,  135  Cal.  202  (1901). 
tion  depends,  not  on  the  nature  of  An  oral  permit  given  by  a  landowner 
the  title  to  the  street,  but  on  the  to  a  railroad  to  construct  its  railroad 
question  whether  the  rights  and  priv-  across  his  land  on  condition  that  it 
ileges  of  the  abutting  owner  in  the  erect  a  depot  thereon  and  stop  pas- 
use  and  maintenance  of  the  street  as  senger  trains  cannot  be  revoked  sev- 
such  are  affected,  and  on  the  further  eral  years  after  the  railroad  has  been 
question  what  is  the  scope  of  the  uses  constructed  and  put  in  operation, 
and  purposes  of  a  public  street."  even  though  the  railroad  ceases  to 
Such  also  is  Judge  Dillon's  opinion  stop  all  its  passenger  trains  at  that 
in  his  work  on  Municipal  Corpora-  point.  The  remedy  of  the  landowner 
tions  (5th  ed.),  §§  1123,  1124,  1221.  is  an  action  for  damages.  Southern 
See  also  Lewis  on  Em.  Dom.,  §  131 ;  Cal.  Ry.  v.  Slauson,  138  Cal.  342 
Elliott  on  Roads  and  Streets,  pp.  (1903).  The  supreme  court  in  West- 
533,  536;  Eels  v.  American  T.  &  T.  ern  Union  Tel.  Co.  v.  Penn.  R.  R., 
Co.,  143  N.  Y.  133,  139  (1894).  See  195  U.  S.  540,  572  (1904).  said  that  it  is 
also  §  914,  supra.  difficult    to   reconcile   Western   Union 

2  Ejectment   at    the   instance   of   a  Tel.  Co.  v.  Ann  Arbor  R.  R.,  90  Fed. 

property  owner  does  not  lie  against  a  Rep.    379    (1898.    rev'd     on    another 

raih-oad    which    has    constructed    its  point  in  178  U.  S.  239),  and  St.  Paul, 

tracks  on  his  land  without  right,  where  etc.  Ry.  v.  Western  Union  Tel.  Co.,  118 

he    has    remained    inactive    and    per-  Fed.  Rep.  497  (1902),  in  regard  to  the 

mitted    the    construction    to    go    on.  question  of  whether  a  telegraph  eom- 

Donohue  v.   El    Paso,  etc.   R.  R.,    214  pany  having  once  built  its  line  on  a 

U.  S.  499  (1909).     Ejectment  does  not  railroad  right  of  way  could  be  put  off  by 
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bill  in  equity  for  an  injunction  in  such  a  case  has  been  sustained. 


a  railroad  company  where  there  was  no 
express  agreement  that  it  would  remove 
its  lines.     Even  a  mere  parol  license 
to  the  telephone  company  to  erect  its 
poles  on  private  property  becomes  an 
irrevocable  license  if  the  telephone  com- 
pany expends  money  and  labor  in  erect- 
ing such  poles.     Indianapolis,  etc.  Co. 
V.  Arlington  Tel.  Co.,  47  Ind.  App.  657 
(1911).     "There  is  abundant  authority 
for  the  proposition  that,  while  no  man 
can  be  deprived  of  his  property,  even 
in  the  exercise  of  the  right  of  eminent 
domain,    unless    he    is    compensated 
therefor,  yet  that  the  property  holder, 
if  cognizant  of  the  facts,  may,  by  per- 
mitting a  railroad  company,  without 
objection,  to  take  possession  of  land, 
construct    its    track,    and   operate   its 
road,  preclude  himself  from  a  remedy 
by  an  action  of  ejectment.     His  rem- 
edy must  be  sought  either  in  a  suit 
in   equity   or   in   a   proceeding   under 
the  statute,  if  one  be  provided,  regu- 
lating   the    appropriating    of    private 
property      for      railroad      purposes." 
Northern    Pac.    R.  R.    v.    Smith,    171 
U.  S.  260,  271  (1898).     If  a  landowTier, 
knowing  that  a  railroad  company  has 
entered  upon  his  land,  and  is  engaged 
in  constructing  its  road  without  hav- 
ing complied  with  a  statute  requiring 
either  payment  by  agreement  or  pro- 
ceedings    to     condemn,     remains    in- 
active, and   permits  it   to  go   on  and 
expend  large  sums  in  the  work,  he  is 
estopped     from     maintaining     either 
trespass   or  ejectment  for   the  entrj', 
and   will   be  regarded   as  having    ac- 
quiesced    therein,     and     will    be    re- 
stricted to  a  suit  for  damages.     Rob- 
erts V.  Northern  Pac.  R.  R.,  158  U.  S. 
1   (1895).     So  also  in  Indiana,  where 
the  abutting  property  owner  delayed 
for  many  years  in  bringing  suit.     In- 
diana, etc.  Ry.  V.  McBroom,  114  Ind. 
198   (1888).     A  property   owner  can- 
not   maintain     ejectment     against     a 
railroad  for  constructing  its  road  on 
his  property  where  he  has  remained 
inactive  while  such  construction  was 
going  on.     His  remedy  is  at  law  for 
damages.      Northern     Pac.    R.  R.    v. 
Murray,    87    Fed.    Rep.    648    (1898). 
A  landowner  who  stands  by  and  sees 


a   railroad    constructed    on   his   lands 
by  a  company  having  the  power  of 
eminent   domain,   without   preventing 
the   construction,    acquiesces   in   such 
use   of  his   land   and   cannot   recover 
the  land  in  ejectment,  but  is  remitted  to 
an   action  for   damages.     Union,   etc. 
Co.  V.  Felsenthal,  etc.  Co.,  87  Ark.  117 
(1908).     A  landowner  who  has  allowed 
a  railroad  company  to  build  its  rail- 
road   over    its    land    cannot    sixteen 
years    thereafter    maintain   an   action 
in  ejectment.     Buckwalter  v.  Atchison, 
etc.  Ry.,  64  Kan.  403  (1902).     Eject- 
ment does  not  lie  to  recover  posses- 
sion of  land  which  has  been  occupied 
by    a    railroad    without    right    where 
there  has  been  long  delay  in  object- 
ing.    The    remedy    of    the    property 
owner  is  at  law  for  damages.     Saun- 
ders V.  Memphis,  etc.  Co.,   101   Tenn. 
206  (1898).     Where  a  property  owner 
by    not   objecting   thereto   practically 
gives  a  license  to  a  railroad  to  build 
upon   his   land,   he   cannot   after   the 
road   is  in  operation  revoke  the  im- 
plied license.     Ft.  Worth,   etc.  Ry.  v. 
Sweatt,  20  Tex.  Civ.  App.  543  (1899). 
Even    though    a    telegraph    company 
constructs  its  line  on  a  railroad  right 
of  way  without  condemning  the  right 
to  do  so  as  against  the  owner  of  the 
fee,  yet  the  court  will  not  give  judg- 
ment of  ejectment  pro\nded  the  com- 
pany  pay   an   amount   equivalent    to 
what   the  damages  would   have  been 
on  condemnation.     Fuselier  v.  Great, 
etc.  Tel.  Co.,  50  La.  Ann.  799  (1898). 
See   also    §  905,   supra.     Contra,   Car- 
penter V.  Oswego,  etc.  R.  R.,  24  N.  Y. 
655    (1861);     Wager    v.    Troy    Union 
R.  R.,  25  N.  Y.  526  (1862) ;    Korn  v. 
New  York  El.  R.  R.,  15  N.  Y.  Supp. 
10  (1891);    Werfelman  v.  Manhattan 
R.  R.,    11    N.    Y.    Supp.    66    (1890). 
A  property  owner  who  owns  the  fee 
of  the  highway  may  maintain  eject- 
ment to  compel  the  removal  of  a  tele- 
phone  pole   erected   on   the   highway 
without  his  consent.     Mj^ers  v.  Bell  Tel. 
Co.,  83  N.  Y.  App.  Div.  623  (1903). 

1  Burrall  v.  American,  etc.  Co.,  224 
111.  266  (1906).  Osborne  v.  Auburn 
Tel.  Co.,  189  N.  Y.  393  (1907). 
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but  it  is  difficult  to  see  on  what  ground  a  court  of  equity  has  juris- 
diction, inasmuch  as  there  is  a  complete  remedy  at  law,  and  so 
far  from  there  being  danger  of  irreparable  harm  and  damage,  there  is 
no  damage  at  all  in  practically  all  such  instances,  the  damage  being 
only  nominal.^  In  the  celebrated  elevated  railway  litigation  which 
occupied  much  of  the  time  of  the  New  York  courts  for  twenty-five  years, 
being  suits  by  abutting  property  owners  against  the  elevated  road  for 
damages  and  to  compel  the  removal  thereof,  the  practice  was  for  the 
court  to  award  a  judgment  for  damages  and  also  an  injunction  against 
the  maintenance  of  the  railroad  unless  the  company  paid  the  damages 
assessed,  which  in  all  cases  the  company  did  after  exhausting  its  appeals.- 
In  any  case  the  bill  for  an  injunction  will  not  lie  where  there  has  been 
unreasonable  delay  in  applying  for  it.^  Where  a  telegraph  line,  built 
under  a  charter  authorizing  its  construction,  has  been  in  existence  on 
the  public  highway  for  a  great  many  years  without  objection  from  the 
abutting  owner  who  ow^ls  the  fee  of  the  street,  "  it  is  to  be  presumed  that 


1  See* eases,  supra,  p.  3882,  note  2. 

^  Bremer  v.  Manhattan  Ry.  Co.,  191 
N.  Y.  333  (1908).  A  railroad  right  of 
way  by  prescription  is  limited  to  the 
amount  of  land  originally  occupied. 
The  court  has  no  power  to  refuse  an 
injunction  to  the  landowner  abso- 
lutely without  award  of  damages. 
Jones  V.  Delaware,  etc.  R.  R.,  101  N.  E. 
Rep.  763  (N.  Y.  1913).  In  a  suit 
for  an  injunction  by  a  property  owner 
against  the  construction  of  a  trolley 
road  on  a  highway,  the  defendant 
cannot  ask  that  the  amount  of  damages 
be  fixed  unless  the  plaintiff  has  asked 
for  that  alternative  relief.  The  de- 
fendant's remedy  is  condemnation. 
Asoher  v.  South  Shore,  etc.  Co.,  144 
N.  Y.  App.  Div.  234  (1911). 

^  Where  a  riparian  owner  unreason- 
ably delays  in  applying  for  an  in- 
junction against  a  city  diverting  the 
water  from  above,  and  the  city  ex- 
pends a  large  amount  of  money,  and 
public  convenience  and  welfare  are 
affected,  a  court  of  equity  may  refuse 
an  injunction  on  condition  that  the 
city  pay  adequate  compensation  for 
the  right  to  take  such  water.  New 
York  City  v.  Pine,  185  U.  S.  93  (1902). 
Where  the  owner  of  property  abut- 
ting on  a  turnpike  files  a  bill  for  an 
injunction  against  a  railway  being 
constructed  on  the  turnpike,  but  de- 


lays for  two  years  in  prosecuting  the 
case,  the  court  will  not  grant  an  in- 
junction, inasmuch  as  the  injury  is 
small  and  the  inconvenience  to  the 
public  by  an  injunction  would  be 
great.  The  property  owner  wiU  be 
relegated  to  his  remedy  at  law. 
Becker  v.  Lebanon,  etc.  Ry.,  188  Pa. 
St.  484  (1898).  Where  a  railroad  has 
used  a  right  of  way  for  forty  years, 
with  the  consent  or  license  of  various 
landowners,  it  may  enjoin  them  from 
interfering  with  the  same  and  may 
join  different  landowners  in  the 
same  suit.  Louisville,  etc.  R.  R.  v. 
Smith,  128  Fed.  Rep.  1  (1904).  Even 
though  a  property  owner  has  not  for 
several  years  objected  to  a  telephone 
line  on  the  highway  in  front  of  his 
property,  the  fee  of  which  he  owns, 
he  may  have  an  injunction  against 
its  continuing  on  the  highway  and  to 
compel  the  owner  to  remove  it.  Bur- 
rall  V.  American,  etc.  Co.,  224  111.  266 
(1906).  Where  a  property  owner 
does  not  object  to  the  construction  of 
a  steam  railroad  on  a  street  he  can- 
not over  twenty  years  thereafter 
maintain  a  suit  of  injunction  against 
it.  His  remedy,  if  any,  is  for  dam- 
ages, and  such  right  of  action  is  per- 
sonal and  cannot  be  maintained  by 
his  grantee.  Kakeldy  ;-.  Columbia, 
etc.  R.  R.,  37  Wash.  675  (1905). 
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the  right  so  to  do,  with  reference  to  abutting  landowTiers,  was  acquired 
from  the  predecessors  "  of  such  abutting  landowners.^ 

It  has  been  held  that  a  purchaser  of  the  fee  of  a  street,  upon  which 
a  quasi-public  corporation  has  already  constructed  its  line,  cannot 
claim  compensation  therefor,  inasmuch  as  the  damages,  if  any,  belong 
to  the  vendor." 


1  Western  Union,  etc.    Co.    v.    Pol-    from  the  railroad  company,  if  it  en- 


hemus,  178  Fed.  Rep.  904  (1910), 
rev'g  167  Fed.  Rep.  231.  See  also 
§  934,  infra.  The  fact  that  a  tele- 
phone line  has  been  in  existence  on 
the  highway  for  twenty  years  does 
not  raise  the  presumption  that  the 
property  owner  consented  thereto. 
Even  a  parol  permission  would  be  re- 
voked by  a  subsequent  deed  of  the 
property  to  another  person.  Andrews 
V.  Delhi,  etc.  Co.,  36  N.  Y.  Misc.  Rep. 
23  (1901);.  aff'd,  66  N.  Y.  App.  Div. 
616.  See  also  Bunke  v.  New  York, 
etc.  Co.,  110  N.  Y.  App.  Div.  241 
(1905);  aff'd,  188  N.  Y.  600.  In 
some  of  the  states  there  are  statutes 
against  such  a  right  by  prescription. 
See  §  934,  note,  infra.  Adverse  pos- 
session for  a  period  equal  to  the  statute 
of  limitations  may  be  the  basis  for  a 
valid  easement  by  prescription.  Boyce 
V.  Missouri  Pacific  R.  R.,  168  Mo.  583 
(1902) ;  Texas  &  Pacific  Ry.  v.  Scott, 
77  Fed.  Rep.  726  (1896);  Spottis- 
woode  V.  Morris  «fc  Essex  R.  R.,  61 
N.  J.  L.  322  (1898) ;  Hume  v.  Rogue 
River  Packing  Co.,  51  Oreg.  237 
(1908).    See  185  N.  Y.  335. 

2  A  purchaser  of  land  cannot  re- 
cover damages  from  a  railroad  which 
was  in  possession  of  a  right  of  way 
over  such  land  at  the  time  of  the  pur- 
chase, inasmuch  as  such  damages,  if 
any,  belong  to  the  vendor,  Little 
Rock,  etc.  Ry.  v.  Greer,  77  Ark.  387 
(1906).  Roberts  v.  Northern  Pac. 
R.  R.,  158  U.  S.  1  (1894),  where  the 
court  said  (p.  10) :  "It  is  well  settled 
that  where  a  railroad  company,  hav- 
ing the  power  of  eminent  domain,  has 
entered  into  actual  possession  of  land 
necessary  for  its  corporate  purposes, 
whether  with  or  without  the  consent 
of  the  owner  of  such  lauds,  a  subse- 
quent vendee  of  the  latter  takes  the 
land  subject  to  the  burthen  of  the 
railroad,    and    the   right    to   payment 


tered  by  virtue  of  an  agreement  to 
pay,  or  to  damages,  if  the  entry  was 
unauthorized,  belongs  to  the  owner  at 
the  time  the  railroad  company  took 
possession."  A  purchaser  of  land  upon 
which  there  is  a  railroad  constructed 
without  permission  from  the  former 
owner  has  no  right  of  action  unless 
the  same  has  been  assigned  to  him. 
Northern  Pacific  R.  R.  v.  Murray,  87 
Fed.  Rep.  648  (1898).  See  Porter  v. 
Metropolitan  El.  R.  R.,  120  N.  Y.  284 
(1890);  Heilman  v.  Union  Canal  Co., 
50  Pa.  St.  268  (1865) ;  McFadden  v. 
Johnson,  72  Pa.  St.  335  (1872) ;  Davis 
V.  TitusviUe,  etc.  R.  R.,  114  Pa.  St. 
308  (1886) ;  Zimmerman  v.  Union 
Canal  Co.,  1  W.  &.  S.  (Pa.)  346 
(1841);  Sehuvlkill  Nav.  Co.  v.  Tho- 
burn,  7  S.  &  R.  (Pa.)  411  (1821);  10 
Amer.  &  Eng.  Ency.  of  Law  (2d  ed.), 
1188.  A  purchaser  of  land  upon  a 
portion  of  which  a  railroad  has  been 
constructed  and  is  in  operation  can- 
not maintain  ejectment  nor  collect 
damages.  He  takes  the  land  subject 
to  the  burden  of  the  raihoad.  Green 
V.  South-bound  R.  R.,  112  Ga.  849 
(1901).  One  purchasing  land  adjoin- 
ing a  railroad  takes  it  ctmi  onere 
and  cannot  claim  damages  for  the 
taking ;  nor  is  a  relaying  of  the  track 
a  taking  so  as  to  entitle  him  to  com- 
pensation. Hentz  V.  Long  Island 
R.  R.,  13  Barb.  646  (1852).  A  pur- 
chaser of  land  on  which  there  is 
a  telephone  line  erected  without 
consent  of  the  owner  may  main- 
tain an  action  for  trespass  quare 
clausum.  Benjamin  v.  American  T. 
&  T.  Co.,  196  Mass.  454  (1907). 
An  abutting  property  owner  on  a 
country  highway  owning  the  fee  to 
the  street  may  maintain  ejectment 
against  a  telephone  company  having 
its  poles  upon  the  highway,  even 
though     the     owner     purchased     the 
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Even  though  a  grant  of  right  of  way  by  a  property  owner  for  the  erec- 
tion of  poles  and  wires  is  not  legalh'  executed,  yet  if  it  was  the  intent  of 
the  owner  to  make  the  grant  and  the  intent  of  the  company  to  purchase 
an  easement  or  right,  the  owner  is  estopped  from  disputing  the  grant 
a,nd  a  court  of  equity  may  restrain  him  from  interfering  with  the  Hne.^ 
The  written  receipt  of  a  property  owner  for  money  received  for  erecting 
a  telephone  line  on  the  highway,  in  front  of  his  premises,  creates  a  per- 
petual easement  for  as  many  wires  as  the  company  cares  to  put  on  the 
line,  and  a  right  given  thereby  to  trim  trees  justifies  trimming  neces- 
sary to  protect  the  wires.  A  purchaser  of  the  property  is  bound  to 
take  notice  of  the  telephone  company's  rights,  even  though  the  receipt 
was  not  recorded,  the  telephone  line  itself,  however,  being  in  existence 
upon  the  highway  at  the  time  the  property  was  sold.^ 

After  a  property  owner  has  consented  orally  or  in  writing  to  the  con- 
struction of  a  telegraph  line  on  the  street,  and  such  consent  has  been 


property  eight  years  after  the  line 
was  constructed,  and  even  though  he 
waited  five  years  before  commencing 
the  suit,  the  defendant  not  offering 
to  do  equity  or  perform  any  act  on 
its  part.  Little  v.  American,  etc.  Co., 
96  N.  Y.  App.  Div.  559  (1904). 
Where  an  owner  of  property  gave  a 
mere  license,  apparently  without  con- 
sideration, to  a  telephone  company  to 
attach  its  wires  to  the  roof  of  his 
house,  this  does  not  bind  his  grantee. 
The  grant  is  a  revocation  of  any  li- 
cense. The  company  may  be  held 
liable  in  an  action  for  trespass  and 
the  damage  may  be  the  amount  paid 
to  other  persons  for  a  similar  Ueense. 
Bunke  v.  New  York,  etc.  Co.,  110 
N.  Y.  App.  Div.  241  (1905);  aff'd, 
188.  N.  Y.  600.  A  person  purchasing 
property  having  a  telephone  line  on 
the  highway  in  front  of  it  cannot 
recover  damages  on  account  of  such 
telephone  line,  except  damages  for 
change  of  location  or  additions  to  the 
line  after  the  purchase.  His  rights, 
however,  are  the  same  whether  he 
owns  the  fee  of  the  street  or  not. 
Southwestern  Tel.  &  Tel.  Co.  v. 
Smithdeal,  136  S.  W.  Rep.  1049 
(Tex.  1911).  In  Michigan  a  steam 
railroad  constructed  on  the  street 
with  the  consent  of  the  city,  but  with- 
out condemnation  as  against  prop- 
erty owners,  is  liable  to  a  person 
who  purchases  property  after  the  rail- 
road was  constructed,  and  the  dam- 


ages may  be  for  past  years  based 
upon  diminished  rental.  Hoffman  v. 
Flint,  etc.  R.  R.,  114  Mich.  316  (1897). 
A  mortgagee  of  property  may  on 
acquiring  title  to  it  object  to  trolley 
poles  which  had  been  erected  on  the 
property.  Phelps  t'.  Berkshire  St.  Rv., 
210  Mass.  49  (1911).  As  to  who  may 
complain,  see  also  §§  905,  914,  supra. 

1  N.  Y.,  N.  H.  &  H.  R.  R.  i'.  Russell, 
83  Conn.  581  (1910). 

2  Barber  v.  Hudson  River  Tel.  Co., 
105  N.  Y.  App.  Div.  154  (1905). 
A  purchaser  of  land  upon  which 
poles  and  wires  have  been  erected  is 
bound  to  investigate  the  right  of  the 
owner  of  such  poles  and  wires,  and 
even  though  the  grant  of  right  of  way 
for  the  same  is  not  legally  executed, 
j-et  it  may  be  good  in  equity  and  will 
be  binding  upon  such  purchaser. 
N.  Y.,  N.  H.  &  H.  R.  R.  v.  RusseU, 
83  Conn.  581  (1910).  The  actual 
existence  of  a  telephone  pole  on  pri- 
vate land  is  notice  to  a  purchaser  of 
the  land  of  whatever  rights  the  tele- 
phone company  has.  Indianapolis, 
etc.  Co.  V.  Arlington  Tel.  Co.,  47  Ind. 
App.  657  (1911).  A  bona  fide  pur- 
chaser of  land  is  not  bound  by  an 
unrecorded  grant  by  the  former  owner 
of  a  right  to  lay  underground  water 
pipes  in  the  land,  even  though  such 
pipes  have  been  laid,  especially  where 
such  grant  is  not  under  seal.  Wil- 
kins  V.  Irvine,  33  Ohio  St.  138  (1877). 
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acted  on,  he  cannot  then  revoke  the  consent,  even  though  he  was  paid 
nothing  therefor.^  One  tenant  in  common  cannot  make  a  grant  of  a 
right  of  way  as  against  the  other.-  A  husband  may  have  no  power  to 
grant  a  right  of  way  over  his  wife's  land.^  A  grant  of  a  right  of  way  for 
a  telegraph  line  is  valid,  even  though  it  does  not  describe  the  route  by 
metes  and  bounds,  but  it  may  be  impeached  for  fraud  or  for  misuse.^ 


1  A  railroad  company  has  been  held 
to  be  estopped  from  revoking  a  li- 
cense which  it  gave  to  a  water-works 
company  to  lay  pipes  along  its  right 
of  way,  to  which  the  railroad  had 
title  in  fee,  the  water-works  ha\'ing 
expended  much  money  thereon.  Na- 
tional Water-works  Co.  v.  Kansas  City, 
65  Fed.  Rep.  691  (1895).  The  oral 
agreement  of  a  property  owner  that 
a  corporation  ha\ing  the  power  to 
condemn  a  right  of  way  over  his  land 
may  tate  such  right  of  way  without 
compensation  and  without  condemna- 
tion cannot  be  revoked  by  him  after 
the  road  has  been  constructed.  Un- 
canoonuck,  etc.  Co.  r.  Orr,  67  X.  H. 
541  (1894).  In  Georgia  by  statute 
a  parol  license  is  not  revocable  when 
the  licensee  has  incurred  e.xpense  in 
utilizing  it.  The  license  then  gives 
rise  to  an  easement  running  with  the 
land.  Pacific,  etc.  Co.  v.  Chattanooga, 
etc.  R.  R.,  179  Fed.  Rep.  238  (1910). 
The  oral  agreement  of  several  land- 
owners that  each  would  erect  telephone 
poles  on  his  land  and  all  should  con- 
tribute to  the  e.xpense  of  stringing  tele- 
phone wires  thereon  for  mutual  use, 
does  not  create  an  easement  on  the  land 
of  any  one  of  them  but  is  merely  a 
pole  license  which  any  one  may  revoke 
as  to  his  own  land  at  anv  time.  Yeager 
V.  Tunning.  79  Ohio  St.  121  (1908). 
As  to  the  revocation  of  a  license  after 
a  railroad  has  been  constructed,  see 
Elliott  on  Raih-oads,  §  949. 

2  Palmer  i .  Palmer,  150  N.  Y.  139 
(1896) ;  Eldridge  v.  Rochester,  etc. 
Ry.,  54  Hun,  194  (1889).  Where  a 
railroad  company  enters  into  posses- 
sion of  property  with  the  consent  of 
one  tenant  in  common  who  is  acting 
for  himself  and  other  tenants  in  com- 
mon, the  value  of  the  rails  and  ties 
will  not  be  considered  in  a  subsequent 
condemnation  proceeding.  Matter  of 
Norwood,    etc.    R.   R.,    47    Hun,  489 


(1888).  Even  though  a  power  com- 
pany is  a  tenant  in  common  with  an- 
other of  land,  yet  it  cannot  erect 
poles  and  wires  on  such  property  as 
against  the  other's  dissent.  Susque- 
hanna, etc.  Co.  I'.  St.  Clair,  113  Md. 
667  (1910).  One  tenant  in  common 
may  authorize  a  telegraph  company 
to  construct  its  lines  across  the 
propertv.  Granger  v.  Postal  Tel.  Co., 
70  S.  C.  528  (1905). 

'  A  husband  has  no  power  to  author- 
ize a  telephone  company  to  cut  trees 
on  the  highway  in  front  of  property 
belonging  to  his  wife,  there  being  no 
representations  by  her  that  he  owned 
the  property  or  that  she  knew  of  it. 
Delaware,  etc.  Co.  r.  Jordan,  78  Atl. 
Rep.  401  (Del.  1910). 

*  A  grant  from  a  property  owner  to 
a  telephone  company  to  construct  its 
line  "over  and  along  the  property" 
of  the  former  may  be  e.xplained  by 
parol  e%idence  as  to  whether  it  was 
intended  to  apply  to  the  highway  or 
to  the  private  property.  Morison 
V.  American  Tel.  &  Tel.  Co.,  126  N.  Y. 
App.  Div.  575  (1908).  A  grant  from 
a  property  owner  to  a  telegraph  com- 
pany authorizing  the  construction  of  a 
telegraph  line  on  the  highwa3-  may  be 
e.xplained  bv  parol.  Nichols  v.  N.'  Y. 
etc.  Tel.  &  Tel.  Co..  126  N.  Y.  App. 
Div.  184  (1908).  Although  a  grant  to 
a  telegraph  company  gives  the  right  to 
construct  a  line  anjwhere  on  the  profH 
erty,  it  may  be  shown  by  parol  evi- 
dence that  the  line  was  to  be  located 
in  a  particular  place.  Mason  v. 
Postal,  etc.  Co.,  71  S.  C.  1.53  (1905). 
Where  no  specific  route  is  specified  in  a 
grant  of  a  right  of  way  to  a  rail- 
road company,  but  the  latter  occu- 
pies a  particular  route  with  the 
acquiescence  or  consent  of  the  grantor, 
this  identifies  and  locates  the  route 
itself.  Gaston  r.  Gainesville,  etc. 
Ry.,    120   Ga.    516    (1904).     A   grant 
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Where  a  telegraph  company  has  a  right  of  way  by  grant  or  prescription 
on  a  pubHc  highway,  it  may  erect  additional  poles  to  strengthen  the 
line  without  paying  additional  compensation  to  the  abutting  property 
©•wTier  who  owns  the  fee  of  the  street.^ 

Nearly  all  the  states  have  enacted  statutes  for  the  condemnation 
by  telegraph  companies  of  a  right  of  way  on  highways.-     In  condemn- 


to    a    telephone    company    to     erect  grant  by  a  property  owner  to  a  tele- 

a  line  "over  and  along  the  property  graph  company  to  erect  its  line  was 

which   I   own  or  in  which   I  have  an  obtained  by  fraud,  it  is  not  binding, 

interest,"  with  a  right  to  place  poles  but  the  fraud  must  be  clearly  proved, 

along    the    highways    adjoining     the  !Mason  v.  Postal,  etc.  Co.,  71  S.  C.  153 

property,    does   not    give   a   grant    to  (1905).     In  a  suit  by  a  property  owner 

erect  a  line  diagonally  across  the  grant-  in  ejectment  to  recover  a  part  of  the 

or's    lot.      Zimmerman    v.    American,  highway  occupied  by  a  telephone  com- 

etc.  Co.,  71  S.  C.  528  (1904).     Even  pany's    poles    and    for    damages,    the 

though     a     grant     from     a     property  defense  that  the  plaintiff  had  granted 

owner  to  a  telephone  companj-  states  a  right   of   way  is   not   good  if   such 

that   the  poles  should  be  set   on  the  grant  was  obtained  by  misrepresenta- 

fenee  line,  yet,  if  on  account  of  the  tions.     Wilcox  r.  American,  etc.  Co., 

trees,   the   telephone   company   places  176  X.   Y.   115   (1903).     A  telephone 

them  in  the  road  five  or  seven  feet  company  may  be  liable  for  the  acts 

from   the  fence  line,   the  owner  can-  of    its    employees    in    unlawfully    ar- 

not  compel   the   company   to  remove  resting    a    landowner  so    as    to    have 

the  poles.     Bowerman  v.  Inter-Ocean,  him    out    of    the   way   in    order   that 

etc.    Co.,    121    N.    Y.    App.    Div.    22  telephone     poles     may     be     erected. 

(1907).     Where  the  terms  of  a  grant  Jackson    v.    American,    etc.    Co.,    139 

of  a  right  of  way  to  a  telephone  com-  X.    C.    347    (1905).     Even   though   a 

pany   are   uncertain,    oral   proof   may  telephone   company   has   purchased   a 

show       their       meaning.         ]Morison  right    of    way   across   a   farm,    yet    if 

I'.    American,    etc.    Co.,    115    X.    Y.  it     negUgently    ruins     a     spring     bj' 

App.     Div.     744     (1906).     Where     a  blasting  it  is  Uable  in  damages.     Lit- 

water  company  has  no  right  to  oper-  tie   v.    American,    etc.     Co.,    6    Perm. 

ate    a    telegraph    or    telephone    line,  (Del.)     374     (1907).     Where    a    tele- 

except    for    water    purposes,    a    grant  phone     company     removes      a     pole 

of   a   right    of   way    to   it   for   a   tele-  which  it  has  erected  in  private  propK 

graph    or   telephone    Une   cannot    be  erty   without   authority,    the   damage 

assigned    by    the    water    company    to  for  the  time  it  was  on  the  propertj' 

a  telephone  company  and  used  by  the  is  nominal,   unless   special   damage  is 

latter    for    a    telephone   for  commer-  proven.     Southwestern,     etc.     Co.     v. 

cial  business,  and  hence  the  property  Whiteman,    36    Tex.    Civ.    App.    163 

owner  may  enjoin  the  telephone  com-  (1904). 

panv  from  constructing  its  line.  ^  Western  Union,  etc.  Co.  v.  Pol- 
Xortheastern  Tel.  &  Tel.  Co.  v.  Hep-  hemus,  178  Fed.  Rep.  904  (1910). 
burn.  73  X.  J.  Eq.  657  (1908).  Where  -  For  references  to  the  statutes  of 
a  property  owner  sues  a  telegraph  the  various  states  authorizing  tele- 
company  for  constructing  its  line  graph  companies  to  condemn  the 
on  his  property,  he  may  show  that  right  of  way,  see  §  934,  infra.  The 
he  was  induced  to  sign  by  fraud  a  condemnation  of  the  right  to  erect 
grant  of  right  of  way,  and  that  he  a  telephone  line  on  a  street  is  not  a 
was  illiterate  and  did  not  have  the  condemnation  in  the  usual  sense  of 
deed  read  to  him  before  signing,  the  term,  inasmuch  as  there  is  no  tak- 
Baldwin  v.  Postal,  etc.  Co.,  78  S.  C.  ing  of  property  for  the  exclusive  use 
419  (1907) ;  Vovles  r.  Postal,  etc.  of  the  party  condemning.  Xicoll  v. 
Co.,   78  S.   C.   430   (1907).     Where  a  Xew  York  &  X.  J.  Tel.  Co.,  62  X.  J.  L. 
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ing  a  right  of  way  many  property  owTiers  may  be  joined  in  one  proceed- 
ing, or  separate  proceedings  may  be  had  against  each,  under  the  usual 
statute  for  condemnation.^  A  telegraph  company  condemns  only  a 
right  of  way  and  for  only  one  line  of  poles.  A  half  rod  in  width  is  not 
excessive.^  In  a  condemnation  proceeding  for  a  telephone  line,  the 
wires,  number  and  location  of  the  poles,  and  the  height  and  manner  in 
which  the  wires  are  to  be  strung,  should  be  specified.^  A  telephone 
company  in  condemning  a  right  of  way  for  its  poles,  wires  and  trimming 
of  trees  must  allege  the  precise  distance  to  which  the  trees  are  to  be 
trimmed.*  A  statute  authorizing  a  telegraph  company  to  construct  a 
telegraph  line  along  public  roads  and  highways  does  not  authorize 
a  telephone  company  to  condemn  a  right  of  way  on  private  land.^  Even 
though  a  telephone  company  has  no  right  to  condemn  and  it  organizes 
a  telegraph  company,  which  institutes  the  condemnation  proceedings, 
it  is  no  defense  that  the  latter  is  but  a  dummy  of  the  former.^  A  for- 
eign telephone  or  telegraph  company  has  no  power  to  condemn  a  right 
of  way  in  New  York  state.^  A  telegraph  and  telephone  company  whose 
real  business  is  to  furnish  telephone  service,  is  considered  a  telephone 
company  and  is  not  entitled  to  the  benefits  of  the  Post  Road  act  of 
Congress.  The  words  "  telegraph  corporations  "  do  not  always  in- 
clude telephone  corporations.^  The  Post  Road  act  of  Congress  of  1866 
does  not  confer  the  right  of  eminent  domain  or  the  right  to  enter  upon 
private  property  without  the  consent  of  the  owner.  Hence  a  tele- 
graph company  cannot  under  that  act  alone  condemn  a  right  of  way  on 
a  railroad.^    But  where  there  is  no  condemnation  statute  in  the  state 


156   (1898) ;    aff'd,  62  N.  J.  L.  733.  *  Bell,  etc.  Co.  v.  Parker,  187  N.  Y. 

See   State   v.   American,   etc.   Co.,   43  299  (1907). 

N.  J.  L.  381  (1881).     A  condemnation  *  Pennsylvania,  etc.  Co.  v.  Hoover, 

proceeding   by   a   telephone  companj'  209  Pa.  St.  555  (1904). 

under  the  New  York  statutes  will  lie,  ^  Alabama,  etc.  Ry.  v.  Cumberland, 

even  though  the  municipal  consent  has  etc.   Co.,  88  Miss.    438    (1906).     See 

not  yet  been  obtained,  or  even  though  also  §  934,  infra. 

such   consent  was   obtained  and   has  ^  Whitaker  v.  Kilby,  55  N.  Y.  Misc. 

lapsed  by  the  expiration  of  a  period  Rep.  337  (1907). 

fixed  in  the  consent.     New  Union,  etc.  ^  City  of  Pomona  v.  Sunset  Tel.  & 

Co.  V.  Marsh,  96  N.  Y.  App.  Div.  122  Tel.  Co.,  224  U.  S.  3.30  (1912) ;    Rich- 

(1904).  mond  ;•.  Southern  Bell  Tel.  &  Tel.  Co., 

1  Brooklyn,  etc.  R.  R.  r.  Nagel,  75  174  U.  S.  761  (1899);  Sunset  Tel.  & 
Hun,  590  (i894) ;  aff'd,  150  N.  Y.  562;  Tel.  Co.  v.  City  of  Pasadena,  161  Cal. 
City  of  Johnstown  v.  Wade,  30  N.  Y.  265  (1911).  See  note  3,  p.  3815,  swpra. 
App.  Div.  5  (1898).  ^Matter  of  Appli-  »  Western  Union,  etc.  Co.  v.  Penn- 
cation  of  Prospect  Park,  etc.  R.  R.,  sylvania  R.  R.,  195  U.  S.  540  (1904). 
67  N.  Y.  371  (1876).  The    Post    Road    act     is     found    in 

2  Lockie  ;-.  Mutual  Union  Tel.  Co.,  §§  5263-5269  of  the  Rev.  Stat,  of  U.  S. 
103  111.  401  (1882).  See   also   the   very   important   act   of 

3  Suffolk,  etc.  Co.  V.  Gammon,  113  March  1,  1884,  in  23  U.  S.  Stat,  at 
N.  Y.  App.  Div.  764  (1906).  Large,  ch.  9,  p.  3,  making  post  routes 
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available  to  telegraph  companies  to  construct  its  lines  on  the  high- 
ways, the  abutting  property  owner  cannot  stop  construction  by  an  in- 
junction. He  is  relegated  to  his  remedy  at  law  for  damages.^  Only 
nominal  damages  are  awarded  in  condemnation  proceedings  for  a  tele- 
graph line  on  a  highway,  unless  special  damage  is  shown.^ 

It  is  a  dangerous  thing  for  a  property  owner  to  take  the  law  into  his 
own  hands  and  cut  down  a  telegraph  line.  In  most  of  the  states  it  is 
a  criminal  offense  to  cut  or  injure  telegraph  lines,  poles,  or  wires.^ 


of  "all  pubHc  roads  and  highways 
while  kept  up  and  maintained  as 
such."  See  §  934,  injra.  In  the  ease 
Richmond  v.  Southern,  etc.  Co.,  174 
U.  S.  761,  772  (1899),  the  court  stated 
that  the  Post  Road  act  of  Congress  of 
1866  did  not  give  telegraph  companies 
a  right  to  use  private  property  or  pub- 
lic property  except  upon  payment 
of  compensation  therefor.  This  case 
holds  also  that  the  Post  Road  act  of 
Congress  is  not  applicable  to  tele- 
phone companies. 

1  Bronson  v.  Albion  Tel.  Co.,  67 
Neb.  Ill  (1903).  A  non-resident 
telegraph  company  which  has  accepted 
the  Post  Road  act  of  Congress  may 
under  the  California  statutes  condemn 
a  right  of  way  on  a  railroad  in  Califor- 
nia and  any  statute  to  the  contrary 
would  be  unconstitutional.  Western 
Union  Tel.  Co.  v.  Superior  Court, 
15  Cal.  App.  679  (1911),  the  court 
saying:  "The  deprivation  of  the  right 
in  such  telegraph  corporations  to 
condemn  property  for  their  uses,  when- 
ever necessary,  might  deprive  them  of 
the  right  to  do  business  at  all,  as  would 
to  a  large  extent  be  the  effect  of  a 
denial  of  that  right  in  the  present 
case,"  which  denial  by  a  state  statute 
is  void  as  being  in  conflict  with  such 
Post  Road  act  of  Congress. 

2  See  p.  3882,  note  2,  supra. 

'  A  railroad  employee  who  cuts  a 
telephone  wire  which  crosses  the  rail- 
road thirty-five  feet  above  the  tracks 
and  five  feet  above  the  telegraph 
wires  may  be  prosecuted  criminally, 
even  though  the  railroad  had  not  con- 
sented to  the  erection  of  the  telephone 
wire  and  the  right  had  not  been  con- 
demned, there  being  no  telephone 
poles  on  the  railroad  property.  Mc- 
Gowan  v.  State,  40  S.  Rep.  142  (Ala. 
1906).     The     court     said     that    even 


though  the  telephone  wire  violated 
the  property  rights  of  the  railroad 
company,  "this  would  not  authorize 
the  defendant,  under  the  instructions 
of  the  railroad  company,  to  take  the 
law  into  his  own  hands,  in  plain  vio- 
lation of  the  statute.  The  statute  is 
clear  and  unambiguous  in  its  lan- 
guage, and  makes  it  an  offense  for 
any  one  to  wilfully  cut  a  telephone 
hne.  It  makes  no  exception,  and  cer- 
tainly the  facts  in  the  ease  before  us 
do  not  create  one,  but  leave  the  de- 
fendant undoubtedly  within  its  pro- 
visions." Where  a  telephone  com- 
pany constructed  its  line  on  private 
land  under  a  verbal  consent,  and 
along  the  highway  by  authority  of 
the  statutes,  and  afterwards  a  rail- 
road occupies  the  same  route  and 
orders  the  telephone  company  to  re- 
move its  line,  and  for  failure  there- 
for the  railroad  itself  removes  the 
line,  the  railroad  company  is  liable 
in  double  damages  under  the  statute 
against  wilfully  destroying  a  tele- 
graph or  telephone  Line.  St.  Louis, 
etc.  Ry.  V.  Batesville,  etc.  Co.,  80  Ark. 
499  (1906).  An  indictment  against 
an  indi^^dual  for  malicious  mischief 
in  cutting  down  telegraph  poles,  even 
though  the  cross-arms  overhung  the 
limits  of  the  highway,  was  sustained 
in  State  v.  McCallister,  7  Penn.  (Del.) 
301  (1909).  Where  a  person  cuts 
down  the  poles  and  wires  of  a  tele- 
graph line  in  New  Jersey  he  cannot 
be  arrested  therefor  in  New  York. 
The  poles  being  real  estate,  the  suit 
must  be  brought  in  New  Jersey,  and 
must  be  an  action  of  trespass  quare 
clausum  f regit.  American  Union  Tel. 
Co.  V.  Middleton,  80  N.  Y.  408  (ISSO).. 
A  criminal  statute  against  disturbing 
a  railroad  applies  to  the  landowner 
who  tears  up  the  rails  of  a  railroad 
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An  electric-light  company  may  enjoin  a  borough  from  cutting  down 
its  line,  inasmuch  as  the  threatened  injury  is  continuous  and  threatens 

passing  over  his  land  without  author- 
ity. The  court  said:  "His  only  jus- 
tification for  his  acts  was  that  he 
owned  the  land,  and  that,  as  the  rail- 
road company  had  failed  to  pay  him 
the  damages  he  had  been  awarded, 
he  had  a  right  to  resume  possession 
of  it.  Whatever  the  rights  of  the  de- 
fendant might  have  been  in  an  ac- 
tion to  recover  the  land  occupied  by 
the  railroad  company,  he  had  no  right 
to  take  the  law  into  his  own  hands 
and  proceed  to  tear  up  the  railroad 
track."  Wichita,  etc.  Ry.  v.  Quinn, 
57  Kan.  737  (1897). 

In  the  following  states  and  terri- 
tories it  is  made  a  criminal  offense 
to  injure,  destroy,  or  interfere  wil- 
fully with  telegraph  lines,  poles, 
wires,  supports  or  instruments. 
These  statutes  are  due  to  the  im- 
possibility of  keeping  such  lines 
constantly  under  the  supervision  of 
the  companies  which  own  and  oper- 
ate them,  and  are  also  due  to  the  vital 
importance  to  the  public  of  keeping 
the  lines  in  operating  condition. 

Alaska:  Carter's  Annotated  Alaska 
Codes,  §  165.  Punishable  by  fine  not 
exceeding  $500  ;  imprisonment  not  ex- 
ceeding six  months,  or  both  fine  and 
imprisonment,  and  treble  damages  to 
the  oAvner  of  the  line. 

Arizona:  Laws  1905,  chap.,  65,  p. 
137.     Punishment    as    for    a    misde- 


meanor. 

Arkansas:  Acts  1885,  Act  64;  Act 
107,  §  9.  Punishable  by  fine  $200  or 
more,  imprisonment  not  more  than 
one  year,  and  double  damages  to  the 
owner  of  the  line. 

California:  Civil  Code,  §§  537,  538; 
Pen.  Code,  §  591.  Damages  to  owner 
for  negligent  injury  and  hundredfold 
damages  for  malicious  injury  and 
penalty  for  latter  as  for  a  misde- 
meanor. 

Colorado:  Rev.  Stat.  1908,  §994. 
Fine  not  exceeding  $500,  imprison- 
ment not  exceeding  one  year,  or  both, 
and  all  damages. 

Connecticut:  Gen.  Stat.,  §  1477. 
Fine,  not  more  than  $200,  imprison- 
ment not  more  than  one  year,  or  both. 


Delaware:  Rev.  Code,  p.  938,  ch. 
128,  §  19.  Penalty  to  the  company  or 
any  one  suing  for  it,  .$25  for  first 
offense ;  for  every  subsequent  offense 
$50. 

Florida :  Rev.  Stat.,  §  2537.  Fine 
not  exceeding  $100,  or  imprisonment 
not  e.xceeding  twelve  months. 

Georgia:  Code,  1911,  §779.  Pun- 
ishment as  for  a  misdemeanor. 

Illinois:  Ann.  Stat.,  ch.  38,  par. 
249;  ch.  134,  par.  5.  Fine  not 
exceeding  $500,  or  imprisonment  not 
exceeding  one  year,  or  both. 

Indiana:  Ann.  Stat.,  §  2035.  Fine 
not  more  than  .$500  nor  less  than  $.5, 
and  imprisonment  not  more  than  six 
months  nor  less  than  thirty  days. 

Iowa:  Ann.  Code,  §  5287.  Impris- 
onment not  more  than  five  years  or 
fine  not  exceeding  .$."^00,  and  imprison- 
ment not  e.xceeding  one  year. 

Kansas:  Gen.  Stats.,  1909,  §  1794. 
Fine  not  exceeding  .$500,  or  imprison- 
ment not  exceeding  one  year,  or  both. 

Kentucky:  Stat.,  1909.  §3744. 
Imprisonment  not  less  than  two  nor 
more  than  ten  years. 

Loriisiana:  Constitution  and  Re- 
vised Laws,  Vol.  I,  §  920  (Wolff's  Edi- 
tion, 1904).  Fine  not  more  than  .$500, 
or  imprisonment  not  exceeding  one 
year,  or  both.  Rev.  Stat.,  1903, 
ch.  128,  §  8. 

Maine:  Acts  1885,  ch.  378,  §  10. 
Imprisonment  not  more  than  three 
years,  or  fine  not  exceeding  $500. 

Maryland:  Pub.  Gen.  Laws,  1911, 
Art.  23,  §364;  Art.  27,  §251.  Fine 
not  e.xceeding  $500,  or  imprisonment 
not  exceeding  one  year,  or  both. 

Massachusetts:  Rev.  Laws,  1902, 
ch.  25,  §  53.  Fine  not  exceeding  $500, 
or  imprisomnent  not  exceeding  two 
years,  or  both. 

Michigan:  Comp.  Laws,  1897, 
§§  6664,  6673.  Knowingly  or  wilfully, 
fine  not  exceeding  $1,000,  or  imprison- 
ment not  exceeding  one  year,  or  both, 
lb..  §  3699.  Unlawfully  or  intention- 
ally, fine  not  exceeding  $500,  or 
imprisonment  not  e.xceeding  one  year, 
or  both. 

Minnesota:      Rev.       Stat.,       1909, 


3894 


TELEGRAPH   COMPANIES. 


[§  933. 


to  be  repeated  and  is  without  adequate  remedy  at  law,  especially  where, 
under  the  statute,  it  is  unnecessary  to  obtain  the  consent  of  the  borough 


§  5133.  Punishment  as  for  a  mis- 
demeanor. 

Mississippi :  Code,  1906,  §  1375. 
Pine  not  exceeding  $500,  or  imprison- 
ment in  county  jail  not  exceeding  six 
months,  or  both. 

Missouri:  Rev.  Stat.,  1909.  Im- 
prisonment in  penitentiary  for  two 
years,  or  $500  fine. 

Montana:  Rev.  Codes,  1907,  §  8738. 
Punishment  as  for  a  misdemeanor. 

Nebraska:  Compiled  Statutes  of 
Nebraska  (1907),  p.  1935,  §  7755.  Im- 
prisonment not  less  than  one  year 
nor  more  than  three  years,  in  case  the 
damage  to  owner  of  the  line  be  $35 
or  upwards ;  but  if  the  damage  be  less 
than  $35,  then  the  person  causing 
such  damage  shall  pay  a  fine  of  not 
less  than  $10  nor  more  than  $500. 

Nevada:  Gen.  Stats.,  §§929,  930. 
Fine  not  exceeding  $500,  or  imprison- 
ment not  exceeding  six  months,  or 
both,  and  liability  to  the  telegraph 
company  in  hundredfold  the  actual 
damages,  and  also  liabiUty  to  a  civil 
suit. 

New  Hampshire:  Pub.  Stats.,  ch.  81, 
§  15.     Fine  not  exceeding  $100. 

Neiv  Jersey:  Com.  Stat.,  1911, 
p.  1778,  §  104.  Imprisonment  at  hard 
labor  not  exceeding  two  years,  or  fine  not 
exceeding  $200,  or  both.  Rev.,  p.  1175, 
§  7.  Also  penalty  to  the  company,  for 
the  first  offense,  $100  and  all  damages, 
and  for  the  second  offense,  imprison- 
ment not  exceeding  one  year. 

New  York:  Penal  Law,  §  1423. 
Imprisonment  not  more  than  two 
years. 

North  Carolina:  Code,  §  1118. 
Fine  and  imprisonment  at  the  discre- 
tion of  the  court. 

North  Dakota:  Laws  1907,  ch.  247. 
Punishment  as  for  a  misdemeanor. 

Ohio:  Gen.  Code,  1910,  §  13402. 
Fine  not  more  than  $1,000,  nor  less 
than  $200,  or  imprisonment  for  not 
less  than  one  nor  more  than  three 
years,  or  both. 

Oregon :  Lord's  Laws  1910,  §  2259. 
Fine  not  exceeding  $500,  or  imprison- 
ment   not    exceeding    six    months,    or 


both,  and  liability  to  the  company  ia 
hundredfold  the  actual  damages. 

Pennsylvania:  Stewart's  P*urd.  Dig., 
13th  ed. ;  Crimes,  p.  982,  par.  342. 
Fine  not  exceeding  $500,  and  impris- 
onment, not  exceeding  twelve  months, 
or  both,  or  either. 

Rhode  Island:  Gen.  Laws,  ch.  345, 
§  64.  Imprisonment  not  exceeding 
two  years,  or  fine  not  exceeding 
$3000. 

South  Carolina:  Gen.  Stats.,  §  2524. 
Fine  not  exceeding  $100,  or  imprison- 
ment not  exceeding  thirty  days,  or 
both. 

South  Dakota:  Penal  Code,  1898, 
§  708.  Punishment  as  for  a  misde- 
meanor. 

Tennessee :  Code,  §  1840.  Punished 
as  for  a  misdemeanor :  fine  not  less 
than  $5  nor  more  than  $50,  and  im- 
prisonment at  the  discretion  of  the 
court.  Shannon's  Code  Suppl.,  p.  135, 
§  9 ;   p.  136,  §§  1-3. 

Texas:  Penal  Code,  1911,  §  1228. 
Imprisonment  not  less  than  two  months 
nor  more  than  five  years,  or  fine 
not  less  than  $100  nor  more  than 
$2,000. 

Utah :  Com.  Laws  1907,  §  4465. 
Punishment  as  for  a  misdemeanor. 

Vermont:  Pub.  Stats.,  1906,  §  4863. 
Forfeit  of  $100  to  the  owner  of  the  line, 
and  also  fine  and  imprisonment  as  in 
other  cases  of  malicious  acts.  Under 
the  Vermont  statute,  when  an  action 
is  brought  against  a  person  for  in- 
jury to  the  telegraph  Une,  it  has  been 
held  that  it  is  necessary  to  show  that 
the  telegraph  line  injured  is  such  an 
one  as  comes  within  the  description 
of  the  statute,  but  proof  that  it  is 
the  line  of  an  incorporated  company, 
and  that  it  is  so  placed  as  not  to 
incommode  public  travel  along  the 
highway,  is  suificient  under  this  stat- 
ute. Western  Union  Tel.  Co.  v.  Bul- 
lard,  65  Vt.  634  (1893) ;  s.  c,  67  Vt. 
272. 

Virginia:  Virginia  Code  (Pollard, 
1904),  Vol.  2,  §  37285.  Fine  not  less 
than  $50  nor  more  than  $200,  or 
imprisonment  for  not  more  than  six 
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before  constructing  the  line.^  An  electric-light  company  has  no  right 
to  erect  its  line  on  a  railroad  right  of  way  without  the  consent  of  the 
railroad,  even  though  it  has  obtained  the  consent  thereto  of  the  owners 
of  the  fee,  such  consent  not  being  a  deed  of  any  right  in  the  land,  but  a 
mere  license.  Hence  the  railroad  is  entitled  to  cut  down  the  poles, 
and  cannot  be  enjoined  on  the  ground  of  irreparable  injury,  where  the 
line  has  not  yet  been  put  into  use.- 

§934.  Telegraph  lines  on  railroads  —  Exclusive  contracts  — 
Turnpikes  and  bridges. — A  railroad  company  has  no  power  to  engage 
in  the  telegraph  business,  unless  specially  authorized  so  to  do  by  its 
charter.  Yet  the  dispatching  of  trains  and  the  proper  management 
of  a  railroad  require  telegraphic  service.  Hence  a  railroad  has  legal 
power  to  construct  and  operate  a  telegraph  line  for  railroad  purposes.* 
Even  though  a  railroad  company  has  no  power  to  carry  on  commercial 
telegraph  business,  yet  if  it  does  so  it  is  liable  for  failure  to  deliver  a 
message,^  and  is  liable  for  taxes  levied  on  the  line.^  A  municipality 
has  no  right  to  restrain  a  railroad  from  constructing  a  telegraph  line 


months,  or  both  fine  and  imprison- 
ment. 

Washington:  Rem.  and  Bal.  Ann. 
Codes  and  Stats.,  §§  9315,  9321. 
Through  noghgenee,  liability  to  the 
company  for  all  damages ;  mali- 
ciously, liable  to  the  company  for  five 
times  the  damages,  and  liability  to 
civil  suit. 

West  Virginia :  Code,  ch.  14.5,  §  26a. 
Imprisonment  not  exceeding  twelve 
months,  and  fine  not  exceeding  SoOO, 
and  hability  to  the  owner  for  all 
damages. 

Wisconsin  :  Code,  §  4559.  Impris- 
onment not  more  than  three  months, 
or  a  fine  not  exceeding  SIOO. 

Wyoming:  Comp.  Stat.,  1910, 
§  5859.  Fine  not  more  than  SIOO, 
to  which  may  be  added  imprisonment 
in  the  county  jail  for  not  more  than  six 
months. 

1  Point  Pleasant,  etc.  Co.  v.  Borough 
of  Bay  Head,  62  N.  J.  Eq.  296  (1901). 
See  also  §  935,  infra. 

-  Consolidated,  etc.  Co.  v.  Northern, 
etc.  Ry.,  107  Md.  671  (1908). 

3  United  States  v.  Western  Union 
Tel.  Co.,  50  Fed.  Rep.  28,  37  (1892) ; 
aff'd,  160  U.  S.  1.  A  raikoad  may 
construct  a  telegi'aph  line  for  rail- 
road purposes,  but  not  to  carry  on  a 
general     telegraphic     business.     Rail- 


road Co.  V.  Telegraph  Co.,  38  Ohio  St. 
24  (1882),  holding  also  that  a  con- 
tract by  which  the  railroad  company 
transfers  only  a  part  of  such  general 
telegraphic  business  to  a  telegraph 
company  will  not  be  ordered  to  be 
specifically  performed,  inasmuch  as 
the  part  to  be  done  by  the  railroad  is 
illegal.  The  court  held  that  the  rail- 
road might  legally  sell  to  a  telegraph 
company  wires  for  general  telegraph 
business.  In  Missouri  it  is  held  that 
a  foreign  corporation,  admitted  to  do 
business  in  the  state  either  by  comity 
or  by  express  statutory  provisions, 
can  transact  only  the  business  which 
a  domestic  corporation  of  like  charac- 
ter is  authorized  to  transact,  and 
hence  that  a  foreign  railroad  com- 
pany having  power  to  build  telegraph 
lines  as  well  as  a  railroad,  cannot 
build  a  telegraph  line  in  Missouri. 
State  V.  Cook,  171  Mo.  348  (1903). 

^  Arkansas,  etc.  Ry.  v.  Stroude,  77 
Ark.  109  (1905) ;  132  Pac.  Rep.  154. 

^  A  railroad  when  sued  for  taxes  on 
its  telegraph  line  used  for  commercial 
telegraph  business  as  well  as  railroad 
telegraph  business  cannot  set  up  that 
it  had  no  authority  to  do  a  com- 
mercial telegraph  business.  Minne- 
apoUs,  etc.  Ry.  v.  Oppegard,  1& 
N.  Dai.  1  (1908). 
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on  its  railroad  right  of  way,  even  though  the  railroad  intends  to  use 
the  Hne  for  other  than  railroad  purposes.^ 

Abutting  property  owners  owning  the  fee  of  a  railroad  right  of  way 
are  not  entitled  to  damages  for  the  construction  by  the  railroad  of  a 
telegraph  line  for  railroad  purposes  on  its  right  of  way.^  Nor  can  abut- 
ting property  o^mers  object  to  the  construction  of  a  telegraph  line  by 
a  telegraph  company  on  land  owned  in  fee  by  a  railroad.^  If,  however, 
the  fee  remains  in  the  abutting  property  owners,  then  they  may  claim 
damages  for  the  additional  easement  of  a  telegraph  line  constructed 
by  a  telegraph  company  on  the  railroad  right  of  way.^     The  logic  of 


1  Pennsylvania  R.  R.  v.  Lilly  Bor- 
ough, 207  Pa.  St.  180  (1903).  Even 
though  a  railroad  is  transacting  at  its 
railroad  stations  a  commercial  tele- 
graph business  in  connection  with  the 
Western  Union  Telegraph  Company, 
yet  the  railroad  may  withdraw  its 
telegraph  operator  and  instruments 
from  any  particular  office  and  the 
corporation  commission  has  no  power 
to  order  the  service  to  be  restored. 
Atchison,  etc.  Ry.  v.  State,  23  Okla. 
231  (1909). 

-  Western  Union  Tel.  Co.  v.  Rich, 
18  Kan.  517  (1878). 

^  Where  the  railroad  owns  the  fee 
instead  of  a  mere  right  of  way,  an 
abutting  property  owner  is  not  en- 
titled to  damages  for  a  telegraph  line 
erected  thereon  by  a  telegraph  com- 
pany under  a  contract  ^\^th  the  rail- 
road company.  Prather  v.  Western 
Union  Tel.  Co.,  89  Ind.  501  (1883). 
A  natural-gas  company  has  no  in- 
herent power  to  construct  a  telephone 
line  on  its  right  of  way,  although  it 
is  chiefly  for  its  own  use.  Woods  v. 
Greensboro,  etc.  Co.,  204  Pa.  St.  606 
(1903). 

*  An  abutting  property  owner  of 
the  fee  of  a  railroad  right  of  way  may 
enjoin  a  telegraph  and  telephone 
company  from  erecting  its  Lines  on 
such  right  of  wsby,  even  with  the  con- 
sent of  the  railroad  company.  Such 
right  must  first  be  condemned,  and  a 
condemnation  statute  which  leaves 
the  property  owner  to  an  action  at 
law  for  his  damages  is  contrary  to 
the  constitution  of  Maryland.  The 
Post  Road  act  of  Congress  gives  the 
telegraph  company  no  right  to  build 
such  hne,  unless  the  right  of  way  is 


first  acquired  by  purchase  or  con- 
demnation. American  Tel.  &  Tel.  Co. 
V.  Pearce,  71  Md.  535  (1889);  Phil- 
lips V.  Postal  Tel.,  etc.  Co.,  130  N.  C. 
513  (1902).  A  landowner  who  has 
granted  a  right  of  way  to  a  raihoad 
may  collect  damages  from  a  telegraph 
company  for  erecting  a  telegraph  line 
for  commercial  purposes  on  the  rail- 
road right  of  way.  Hodges  v.  West- 
ern, etc.  Co.,  133  N.  C.  225  (1903). 
Where  a  railroad  grants  to  a  tele- 
phone company  a  right  of  way  on  the 
railroad  right  of  way  the  owner  of 
the  fee  may  maintain  trespass.  Pot- 
toek  V.  Central,  etc.  Tel.  Co.,  31  Pa. 
Sup.  589  (1906).  Where  the  employees 
of  a  telegraph  company  ha\ing  a  tel- 
egraph line  on  the  railroad  adjacent 
to  the  road-bed,  cut  and  destroy  the 
property  owner's  fence  in  several 
places  unnecessarily,  he  may  recover 
exemplary  damages.  Western  Union, 
etc.  Co.  V.  Dickens,  148  Ala.  480 
(1906).  Even  though  a  city  has 
condemned  a  right  of  way  for  the  pipes 
of  its  water-works  system  it  cannot 
erect  a  telephone  hne  on  such  right  of 
way  to  use  between  the  water-works 
stations  without  pajing  the  owner  of 
the  fee  additional  compensation.  Spo- 
kane V.  Colby,  16  Wash.  610  (1897). 
Even  though  a  telegraph  company 
constructs  its  line  on  a  railroad  right 
of  way  without  condemning  the  right 
to  do  so  as  against  the  OAvner  of  the 
fee,  yet  the  court  will  not  give  judgment 
of  ejectment  pro\aded  the  company 
pay  an  amount  equivalent  to  what  the 
damages  would  have  been  on  condem- 
nation. Fuselier  v.  Great,  etc.  Tel. 
Co.,  50  La.  Ann.  799  (189S). 
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this  principle  of  law,  however,  is  very  doubtful,  especially  in  view  of 
the  fact  that  a  railroad  has  practically  the  exclusive  right  to  the  use  of 
its  entire  right  of  way,  as  against  the  owner  of  the  fee.^  An  electric- 
light  company  has  no  right  to  erect  its  line  on  a  railroad  right  of  way 
without  the  consent  of  the  railroad,  even  though  it  has  obtained  the 
consent  thereto  of  the  owners  of  the  fee,  such  consent  not  being  a  deed 
of  any  right  in  the  land,  but  a  mere  license.  The  railroad  is  entitled 
to  cut  down  the  poles  and  cannot  be  enjoined  on  the  ground  of  irrep- 
arable injury,  where  the  line  has  not  yet  been  put  into  use.^  Even 
though  a  railroad  grants  a  license  to  lay  gas  pipes  along  the  railroad 
right  of  way  on  condition  that  the  license  will  not  be  assigned,  and  a 
receiver  of  the  licensee  sells  the  same,  the  railroad  cannot  revoke  the 
license  on  this  account  because  the  courts  do  not  favor  such  covenants.' 

There  has  been  a  great  deal  of  litigation  over  the  right  of  a  tele- 
graph company  to  condemn  a  right  of  way  for  itself  on  a  railroad  or 
right  of  way.  Where  the  statutes  of  the  state  expressly  authorize 
such  a  condemnation,  there  is  no  doubt  or  difficulty,  upon  proof  being 
given  that  the  new  telegraph  line  will  not  interfere  with  railroad  opera- 
tions. 

The  statutes  of  the  different  states  vary  largely  on  this  subject. 
References  to  them  are  given  in  the  notes  below.'' 

1  A  "right  of  way"  of  a  railroad  or  may  condemn  lands  for  right  of  way 
other  quasi-public  corporation  may  not  e.xceeding  100  feet  in  width." 
mean  the  fee  and  not  merely  the  Ala.  Civil  Code  1907,  §  3486.  But 
right  of  passage.  New  Me.xico  v.  no  telegraph  line  shall  be  constructed 
United  States,  etc.  Co.,  172  U.  S.  171  through  a  yard,  garden,  stable,  lot  or 
(1898).  "A  railroad's  right  of  way  barn  without  the  consent  of  the  owner, 
has,  therefore,  the  substantiality  of  §  3487.  A  foreign  telegraph  company 
the  fee,  and  it  is  private  property,  may  condemn.  §  3884.  Property  al- 
even  to  the  public,  in  all  else  but  an  ready  devoted  to  a  public  use  cannot 
interest  and  benefit  in  its  uses."  be  taken  for  another  public  use  unless 
Western  Union  Tel.  Co.  i'.  Penn.  an  actual  necessity  is  proven,  and  it  is 
R.  R.,  195  U.  S.  540,  570  (1904).  It  also  proven  that  such  new  use  will  not 
has  been  held  in  some  cases  that  the  materially  interfere  with  the  existing 
owner  of  a  fee  subject  to  the  railroad  public  use.  §  3867.  This  statute  was 
easement  has  some  right  to  use  the  construed  in  Western  Union  Tel. 
land  taken  not  inconsistent  with  the  Co.  v.  South  and  North  Alabama  Rail- 
easement,  but  the  weight  of  author-  road,62  S.  Rep.  788  (1913),  as  allo\nug 
ity  holds  that  the  use  of  the  railroad  condemnation  by  a  telegraph  company 
company  while  the  easement  exists  on  a  railroad  where  a  reasonable  need 
is  exclusive  of  the  owner  of  the  fee.  for  such  right  of  way  is  shown.  In 
Roby  V.  New  York  C,  etc.  R.  R.,  142  Alabama  it  was  held  that  where  a 
N.  Y.  176,  180  (1894).  See  also  §  906,  statute  gives  to  telegraph  companies  a 
p.  3666,  supra.  right   to  construct   their  lines  "along 

2  Consolidated,  etc.  Co.  t>.  Northern,  any  of  the  railroads"  in  the  state,  a 
etc.  Ry.,  107  Md.  671  (1908).  company     may     condemn     the    right 

3  Lake  Erie,  etc.  R.  R.  v.  Marott,  under  the  general  condemnation  stat- 
100  N.  E.  Rep.  864  (Ind.  1913).  utes  of  the  state.     The  condemnation 

*  Alabama:   "A  telegraph  company    may  be  against  the  railroad  without 
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In   Alabama,    Arkansas,    California,    Florida,    Georgia,    Idaho,    Illi- 
nois, Indiana,  Kentucky,  Louisiana,  Maryland,  Minnesota,  Mississippi, 

joining  the  abutting  owner  of  the  fee, 
and  without  joining  a  rival  telegraph 
company  that  claims  an  exclusive 
contract  with  the  railroad  company. 
New  Orleans,  etc.  R.  R.  v.  Southern, 
etc.  Co.,  53  Ala.  211  (1875).  Con- 
demnation by  a  telegraph  company 
of  a  right  of  way  on  the  right  of  way 
of  a  railroad  company  was  sustained 
under  the  Alabama  statutes  in  the 
case  Mobile,  etc.  R.  R.  v.  Postal, 
etc.  Co.,  120  Ala.  21  (1898),  the  court 
holding  that  only  nominal  damages 
need  be  paid.  A  landowner  is  en- 
titled in  condemnation  proceedings 
to  compensation  for  space  occupied 
by  the  wires  as  well  as  the  ground 
actually  occupied  by  the  poles.  He 
is  also  entitled  to  compensation  for 
trees  which  will  have  to  be  cut.  Long 
Distance,  etc.  Co.  v.  Schmidt,  157 
Ala.  391  (1908). 

Arizona:  A  telegraph  company 
is  not  given  power  to  condemn.  Re- 
vised Stat.  1901,  §  2445. 

Arkansas:  A  telegraph  company 
may  condemn  "lands"  for  right  of  way. 
Digest  of  Arkansas  Statutes,  1904, 
§§  2934-2936.  Telegraph  companies 
may  condemn  a  right  of  way  on  rail- 
roads. The  agreement  in  the  condem- 
nation papers  of  a  telephone  company 
in  condemning  a  right  of  way  on  a  rail- 
road, that  it  will  move  its  line  if  at  any 
time  it  interferes  with  the  railroad,  is 
binding.  St.  Louis,  etc.  R.  R.  v. 
Southwestern,  etc.  Co.,  121  Fed.  Rep. 
276  (1903). 

California:  A  telegraph  company 
may  condemn  "real  property"  for 
right  of  way,  Cal.  Code  of  Civil  Pro- 
cedure 1907,  §§  1238-1240,  including 
property  already  appropriated  to  a 
less  necessary  public  use,  §1240. 
Rights  of  way  and  "lands"  and  struc- 
tures thereon  held  for  other  public 
uses  "may  be  connected  with,  crossed, 
or  intersected."  "They  shall  also  be 
subject  to  a  limited  use,  in  common 
with  the  owner  thereof."  §  1240,  sub. 
div.  5.  A  non-resident  telegraph  com- 
pany which  has  accepted  the  Post 
Road  act  of  congress  may  under  the 
California   statutes   condemn   a   right 


of  way  on  a  railroad  in  California,  and 
any  statute  to  the  contrary  would  be 
unconstitutional.  Western  Union  Tel. 
Co.  V.  Superior  Court  15  Cal.  App. 
679  (1911),  the  court  saying:  "The 
deprivation  of  the  right  in  such  tele- 
graph corporations  to  condemn  prop- 
erty for  their  uses,  whenever  necessary, 
might  deprive  them  of  the  right  to  do 
business  at  all,  as  would  to  a  large 
extent  be  the  effect  of  a  denial  of  that 
right  in  the  present  case,"  which 
denial  by  a  state  statute  is  void  as 
being  in  conflict  with  such  Post  Road 
act  of  Congress.  In  condemnation 
proceedings  instituted  b3^  a  New  York 
telegraph  company  to  acquire  a  right 
of  way  on  a  railroad  in  California, 
the  legality  of  the  existence  of  the 
corporation  cannot  be  questioned,  if  it 
is  a  de  jure  or  de  facto  corporation. 
Western  Union  Tel.  Co.  v.  Superior 
Court,  15  Cal.  App.  679  (1911). 

Colorado:  A  telegraph  company 
may  condemn  "any  real  estate  or 
right  of  way  or  easement  or  other 
right."  Rev.  Stat.  1908,  §  2461.  Also 
"across,  upon  and  under  any  public 
highway,"  §  2451,  and  "over,  upon, 
under  and  across  all  public  'lands.'" 
§  2452.  Also  "over  or  under  the  lands, 
property,  privileges,  rights  of  way  and 
easements  of  other  persons  and  cor- 
porations." §2454.  But  has  no  power 
to  condemn  upon  a  railroad  right  of 
way  except  to  cross  the  same,  §  2454. 
Land  commissioners  may  grant  a 
right  of  way  across  state  lands.  Chap. 
207,  L.  of  1909.  Under  the  old  Colo- 
rado statute  of  1885  a  telegraph  com- 
pany could  condemn  a  right  of  way  on 
a  railroad  (see  Union  Pacific  R.  R. 
V.  Colorado  Postal  Tel.  etc.  Co.,  30 
Col.  133  —  1902),  but  that  statute  was 
repealed  by  L.  1907,  ch.  175. 

Connecticut:  A  telegraph  company 
may  construct  lines  "upon  any  high- 
way or  across  any  waters "  (Genl. 
Stat.  1888,  §  3944),  but  the  consent  of 
adjoining  proprietors  must  be  ob- 
tained, §  3945 ;  or  in  lieu  of  such  con- 
sent the  consent  of  two  of  the  county 
commissioners  (id.). 

Delaware :  No  poles  shall  be  erected 
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upon  "the  soil  or  property  of  any 
person"  without  first  obtaining  the 
written  consent  of  the  owner.  Del.  Cor. 
Laws,  1899,  §  102.  The  above  sec- 
tion was  reenacted  in  L.  1903,  ch.  394, 
§  105.     See  L.  1913.  ch.  189.  470. 

Florida:  A  telegraph  company 
may  condemn  a  right  of  way  "on  or 
beside  any  public  road  or  highway." 
Genl.  Stat.  1906,  §2820.  Also  upon 
a  railroad  right  of  way.     §  2821. 

Georgia:  A  telegraph  company 
may  condemn  a  right  of  way  upon 
"lands,"  public  highway's,  railroad 
rights  of  way  and  "private  lands." 
Code  1911,  §§  2808-2811.  It  is  held 
that  a  statute  may  authorize  a  for- 
eign telegraph  company  to  condemn 
a  right  of  way  on  a  railroad,  but  the 
statute  is  void  if  it  does  not  provide 
for  the  damages  being  assessed  by  a 
jury,  and  provide  for  compulsory  pay- 
ment. The  railroad  company  may 
enjoin  the  construction.  Southwestern 
R.  R.  V.  Southern,  etc.  Tel.  Co.,  46  Ga. 
43  (1872).  After  condemnation  pro- 
ceedings by  a  telegraph  company  to 
obtain  a  right  of  way  on  a  railroad 
right  of  way  are  completed,  the  tele- 
graph company  may  proceed  to  erect 
its  lines,  even  though  the  railroad  com- 
pany takes  an  appeal.  Savannah,  etc. 
Ry.  V.  Postal,  etc.  Co.,  115  Ga.  554 
(1902).  See  also  in  general  Savannah, 
etc.  Ry.  V.  Postal,  etc.  Co.,  112  Ga. 
941  (1901);  Savannah,  etc.  Ry.  v. 
Postal,  etc.  Co.,  113  Ga.  916  (1901); 
Georgia  R.  R.,  etc.  v.  Atlantic,  etc. 
Co.,  152 Fed.  Rep.  991  (1907);  Atlantic, 
etc.  R.  R.  V.  Postal,  etc.,  120  Ga.  268 
(1904).  Damages  which  a  telegraph 
company  must  pay  for  constructing 
its  poles,  even  over  private  property, 
should  be  merely  the  value  of  the  land 
actually  occupied  by  the  poles,  unless 
proof  is  given  upon  which  a  reasonable 
and  proper  estimate  may  be  made 
for  consequential  damages.  Hence, 
where  S250  damages  are  given,  while 
the  land  actually  taken  was  onh^  a 
fraction  of  an  acre,  the  judgment  will 
be  reversed.  Postal,  etc.  Co.  v.  Peyton, 
124  Ga.  746  (1906).  Where  a  tele- 
gi-aph  company  has  two  telegraph  lines 


on  a  railroad  right  of  way,  one  on  each 
side  of  the  tracks,  and  the  contract 
with  the  railroad  under  which  they 
were  constructed  has  expired,  the 
telegraph  company  cannot  condemn  a 
right  of  way  for  both  of  these  lines 
where  one  is  sufficient  and  where  the 
railroad  has  announced  that  it  intends 
to  build  its  own  telegraph  line  on  the 
location  of  the  other  existing  telegraph 
lines  belonging  to  the  telegraph  com- 
pany. In  such  a  condemnation  the 
lessor  as  well  as  lessee  of  the  railroad 
must  be  joined  as  defendants.  The 
possibility  that  the  telegraph  com- 
pany ma  J'  allow  a  telephone  company 
to  string  wires  on  such  telegraph 
poles  will  not  be  considered  because 
the  railroad  may  deal  with  such 
additional  servitude  when  attempted. 
The  award  will  not  include  any 
damages  for  the  value  of  the 
right  of  way  to  the  telegraph  company. 
Western  &  Atlantic  R.  R.  v.  Western 
Union  Tel.  Co.,  138  Ga.  420  (1912). 

Idaho:  A  telegraph  companj'  may 
condemn  upon  any  public  highway  or 
any  "lands."  Revised  Codes  of  1908, 
§  2833.  The  land  commissioners  may 
grant  a  right  of  way  over  state  lands. 
§  1637.  A  telegraph  company  may 
condemn  a  right  of  way  on  private 
lands,  including  lands  not  already  de- 
voted to  a  more  necessary  public  use. 
§§  5210-5213.  This  statute  was  ap- 
plied as  authorizing  a  telegraph  com- 
pany to  condemn  a  right  of  way  on  a 
railroad  right  of  way  in  Oregon,  etc. 
R.  R.  V.  Postal  Tel.,  etc.  Co.,  Ill  Fed. 
Rep.  842  (1901).  See  also  Postal 
Tel.,  etc.  Co.  v.  Oregon,  etc.  R.  R.  104 
Fed.  Rep.  623  (1900).  Where  an 
underlj'ing  railroad  mortgage  is  fore- 
closed and  thereby  cuts  off  the  rail- 
road company's  grant  of  right  of  way 
to  a  telegraph  company,  a  court  of 
equity  may  allow  the  telegraph  com- 
pany to  continue  its  telegraph  line 
on  the  railroad  right  of  way  upon  pay- 
ing a  reasonable  and  equitable  con- 
sideration therefor  to  the  purchaser 
at  the  foreclosure  sale,  the  telegraph 
company  never  having  agreed  to  re- 
move its  telegraph  line  from  the  rail- 
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Washington,  and  possibly  also  Iowa,  Kansas,  Maine,  New  Mexico, 
Oklahoma,  South  Dakota  and  Wisconsin,  the  statutes  authorize  a  tele- 
graph company  to  condemn  a  right  of  way  on  railroads. 


road  right  of  way.  St.  Paul,  etc.  Rv. 
V.  Western  Union  Tel.  Co.,  118  Fed. 
Rep.  497  (1902) ;  s.  c,  106  Fed.  Rep. 
243  (1900);  explained  in  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  R., 
195  U.  S.  540,  572  (1904).  See  also 
Great  Northern  Ry.  v.  Western  Union 
Tel.  Co.,  174  Fed.  Rep.  321  (1909). 
The  decision  in  118  Fed.  Rep.  497 
holds  also  that  a  grant  by  a  railroad 
company  to  a  telegraph  company  of  a 
right  of  way  "for  the  uses  and  pur- 
poses" of  the  contract  is  not  an  ab- 
solute grant,  but  terminates  with  the 
contract,  and  the  provision  that  the 
grant  should  apply  to  future  extensions 
of  the  railroad  gives  the  telegraph 
company  a  more  equitable  right  to 
such  right  of  way  on  extensions.  The 
above  decisions  applied  to  a  telegraph 
line  running  through  the  states  of 
Idaho,  Minnesota,  Montana,  North 
Dakota,  Oregon  and  Washington. 
Illinois:  A  telegraph  company 
may  condemn  upon  "any  railroad, 
road,  highway,  street  or  alley  .  .  . 
or  lands."  Rev.  Stat.  1909,  chap. 
134,  §  2.  See  St.  Louis,  etc.  R.  R.  v. 
Postal  Tel.  C.  Co.,  173  111.  508  (1898). 
Where  a  contract  between  a  tele- 
graph company  and  a  railroad  com- 
pany relative  to  the  telegraph  lines  of 
the  former  on  the  railroad  right  of 
way  has  expired  and  the  telegraph 
company  organizes  a  local  company 
to  condemn  the  right  of  way  occupied 
by  the  telegraph  line,  the  railroad 
company  may  temporarily  enjoin  such 
condemnation  proceedings  in  its  suit 
for  a  permanent  injunction  on  the 
ground  that  the  telegraph  line  will 
interfere  with  the  railroad  constructing 
its  own  telegraph  line.  Western  Union 
Tel.  Co.  V.  Louisville  &  N.  R.  R.,  201 
Fed.  Rep.  919  (1912).  In  condemna- 
tion proceedings  by  a  telegraph  com- 
pany against  an  abutting  property 
owner  for  poles  on  the  street,  the  dam- 
ages cannot  include  the  cost  of  re- 
building a  fence  every  ten  years  for 
one  hundred  years,  such  damage  being 
remote    and    speculative.     Board    of 


Trade,  etc.  Co.  v.  Darst,  192  111.  47 
(1901).  A  telegraph  company  con- 
demns only  a  right  of  way  and  for 
only  one  line  of  poles.  A  half  rod  in 
width  is  not  excessive.  Lockie  v. 
Mutual  Union  Tel.  Co.,  103  111.  401 
(1882).  The  damages  which  a  tele- 
graph company  constructing  its  line 
in  the  highway  must  pay  to  the  owner 
of  the  fee  is  the  value  of  the  land 
actually  occupied  by  the  poles,  but 
not  the  value  of  the  strip  of  land  over 
which  the  wires  and  cross-arms  are 
suspended.  He  is  entitled  only  to  the 
decrease  in  the  value  of  that  strip  by 
reason  of  the  company  using  it  over- 
head while  the  owner  may  use  it 
underneath.  An  award  of  $150.55  for 
twenty  poles  on  the  highway  and  for 
cross-arms  and  wires  overhead  will  be 
set  aside  as  excessive.  Illinois,  etc. 
Co.  V.  Meine,  242  111.  568  (1909). 
In  Mutual  Union  Telegraph  Co.  v. 
Katkamp,  103  111.  420  (1882),  a  judg- 
ment of  $38.50  for  eleven  poles  was 
reversed  by  the  supreme  court  of 
Illinois  on  the  ground  that  it  was 
excessive.  In  the  case  Board  of  Trade 
Tel.  Co.  V.  Barnett,  107  111.  507  (1883), 
the  court  held  that  the  damages  are 
nominal  unless  special  damages  are 
proven.  A  right  of  way  of  a  street  rail- 
way cannot  be  condemned  by  another 
street  railway.  Suburban  R.  R.  v. 
Metropolitan,  etc.  R.  R.,  193  111. 
217  (1901),  the  court  reviewing  the 
eases  authorizing  the  condemnation 
of  such  property  as  was  not  used  for 
quasi-public  purposes.  Cf.  pp.  3660- 
3661,  supra. 

Indiana:  A  telegraph  company 
may  condemn  a  right  of  way  over 
"real  estate."  BurnsAnno. Stat.,  1908, 
§  5770.  The  courts  hold  that  this  is 
sufficient  to  authorize  a  telegraph  com- 
pany to  condemn  a  right  of  way  on  a 
railroad.  Postal,  etc.  Co.  i'.  Chicago, 
etc.  Co.,  30  Ind.  App.  654  (1903). 
Where  the  owner  stands  by  and  allows 
a  structure  to  be  erected,  he  cannot 
in  condemnation  recover  the  value 
of   the  structxire  also.     McClarren   v. 
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Jefferson    School    Tp.,    169    Ind.    140 
(1907). 

Iowa:  A  telegraph  company  may 
condemn  a  right  of  way  upon  public 
roads  or  upon  "lands."  Code  of  1897, 
§  2158. 

Kansas:  A  telegraph  company 
may  condemn  a  right  of  way  over 
"lands."  Genl.  Stat.  1909,  §  1807. 
Also  upon  public  roads,  §  1789.  Also 
"lands"  of  any  corporation  whether 
acquired  by  purchase  or  by  provision 
of  the  charter  of  said  corporation, 
§  1790. 

Kentucky:  A  foreign  or  domestic 
telegraph  company  may  condemn  a 
right  of  way  over  any  "public  lands," 
"highways"  and  railroad  right  of 
way  and  structures.  Stat,  of  1909. 
§  2510.  See  Postal,  etc.  Tel.  Co.  v. 
Mobile,  etc.  R.  R.,  54  S.  W.  Rep.  727 
(Ky.  1900).  A  state  statute  authoriz- 
ing a  telegraph  company  to  condemn  a 
right  of  way  on  a  railroad  is  constitu- 
tional. The  United  States  court  has 
jurisdiction  of  a  condemnation  pro- 
ceeding by  a  telegraph  company 
to  condemn  a  right  of  way  on  the 
railroad  where  the  requisite  diverse 
citizenship  exists  and  the  amount  in- 
volved is  sufficient.  In  such  con- 
demnation the  United  States  court 
follows  the  state  practice  as  near  as 
possible.  The  measure  of  damages  is 
the  cash  market  value  of  the  property 
taken  by  the  telegraph  company  and 
the  actual  damage  to  the  railroad  in 
the  diminution  of  the  remainder  of  its 
right  of  way.  The  court  doubted 
the  right  of  the  railroad  to  defend  on 
the  ground  that  the  railroad  had  a 
right  to  designate  where  the  telegraph 
line  should  be  or  that  the  railroad  had 
a  preference  as  to  the  future  location 
of  a  railroad  telegraph  line.  In  a 
case  where  a  telegraph  company  was 
condemning  a  right  of  way  on  a  rail- 
road for  a  telegraph  line  already  in 
existence  on  such  railroad  the  court 
said:  "There  would  seem  to  be  no 
justice  in  allowing  the  defendant  to 
exclude  the  plaintiff  from  keeping  its 
own  poles  where  they  now  arc  when 
the  right  of  way  it  has  had  and  which 
it  desires  to  hold,  shall  be  fully  paid 


for  through  this  action."  Western 
Union  Tel.  Co.  v.  Louisville  &N.  R.  R., 
Mss.  U.  S.  Court,  1912.  Where  a 
telegraph  company  constructed  its 
telegraph  line  on  the  railroad  right  of 
way  under  a  contract  which  is  ter- 
minated, and  the  telegraph  company 
now  commences  condemnation  pro- 
ceedings as  allowed  by  statute,  and  the 
railroad  threatens  to  cut  down  the 
telegraph  line,  the  court  wiU  enjoin 
the  railroad  from  doing  so,  even  though 
the  railroad  claims  that  it  wishes  to 
construct  its  own  telegraph  line  on 
the  same  location  where  the  existing 
telegraph  line  has  been  constructed. 
Such  injunction  may  be  not  only  as 
to  the  telegraph  line  within  the  state 
where  the  United  States  court  is 
sitting,  but  may  also  apply  to  tele- 
graph lines  owned  by  complainant  in 
other  states  which  connect  with  the 
one  in  the  state.  Western  Union 
Tel.  Co.  V.  Louisville  &  N.  R.  R., 
201  Fed.  Rep.  946  (1912).  In  a  later 
decision  the  court  again  declined  to 
dissolve  the  temporary  injunction, 
especially  in  its  application  to  the 
Western  Union  lines  on  the  Louisville 
&  Nashville  Railroad  in  Tennessee, 
Georgia,  Indiana,  and  Illinois,  as  well 
as  in  Kentucky.  Western  Union  Tel. 
Co.  V.  Louisville  &  N.  R.  R.,201  Fed. 
Rep.  951  (1913). 

Louisiana:  A  foreign  or  domestic 
telegraph  company  may  condemn  a 
right  of  way  along  "public  roads  or 
works"  and  along  railroads  and  over 
public  lands  and  "lands,  priWleges 
and  servitudes"  of  persons  and  cor- 
porations. Rev.  Laws  1904,  §  696. 
A  statute  authorizing  the  construction 
of  telegraph  lines  along  and  parallel 
to  railroads  enables  the  telegraph  com- 
pany to  condemn  a  right  of  way  on  a 
railroad  right  of  way.  The  court  said 
that  the  post  road  act  authorized 
the  telegraph  company  to  go  upon  the 
railroad  right  of  way,  but  that  the 
compulsory  process  of  so  doing  must 
be  in  the  state  statute.  Postal,  etc. 
Co.  V.  Morgan's,  etc.  R.  R.,  49  La. 
Ann.  58  (1897).  In  a  condemnation 
proceeding  by  a  foreign  telephone 
company  against  a  railroad,  the  tele- 
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by  a  telegraph  company  on  the  ground  that  the  poles  would  be  a  menace 


phone  company  must  prove  that  it 
was  legally  organized,  and  it  is  a  good 
defense  that  it  was  not  legally  organ- 
ized. Cumberland,  etc.  Co.  v.  St. 
Louis,  etc.  Ry.,  117  La.  199  (190G). 
See  also  in  general,  Postal,  etc.  Co.  v. 
Louisiana,  etc.  R.  R.,  49  La.  Ann. 
1270  (1897). 

Maine:  A  telegraph  line  may 
"take  and  hold  as  for  public  uses,  land 
necessary  for  the  construction  and 
operation  of  its  lines.  Land  may  be 
so  taken  and  damages  therefor  may  be 
estimated,  secured,  determined  and 
paid  as  in  case  of  railroads."  Rev. 
Stat,  of  1903,  ch.  55,  §  11.  A  raih-oad 
company  in  Maine  may  enjoin  a  tele- 
phone company  from  constructing  its 
telephone  line  on  the  railroad  right 
of  way,  even  though  the  railroad  com- 
missioners have  granted  that  right 
and  the  statutes  provide  that  if  the 
parties  cannot  agree  the  railroad  com- 
missioners may  hear  the  matter  and 
make  an  award ;  but  the  statute  has 
made  no  provision  for  compensation  to 
the  owner  of  the  fee  or  the  owner  of  the 
railroad  right  of  way.  Canadian  Pac. 
Ry.  V.  Moosehead  Tel.  Co.,  106  Me. 
363  (1910),  the  court  holding,  however, 
that  condemnation,  perhaps,  might 
have  been  had  under  another  statute 
authorizing  the  telephone  company 
to  take  "land"  for  construction  and 
operation  of  its  line. 

Maryland:  A  telegraph  company 
may  condemn  a  right  of  way  "upon  any 
postal  roads  and  postal  routes,  roads, 
streets  and  highways"  and  bridges. 
Pub.  Gen.  Law  1904,  Art.  23,  §  324. 
A  telegraph  company  "may  acquire 
by  condemnation  any  easements  or 
interest  in  the  land  which  may  be 
necessary  to  give  effect  to  the  purposes 
for  which  such  corporation  is  formed." 
§  366.  A  telegraph  company  not  in 
operation  in  Baltimore  and  not  having 
constructed  any  lines  in  Baltimore 
before  1904,  cannot  thereafter  con- 
struct the  same  except  by  a  special  act 
of  the  legislature.  §  366.  In  general, 
see  Chesapeake,  etc.  Tel.  Co.  v. 
Mackenzie,  74  Md.  36  (1891).  A 
power  company  may  condemn  the 
right  to  erect  poles  for  wires  to  trans- 


mit an  electric-power  current,  and  to 
trim  trees  which  interfere  therewith. 
Webster  v.  Susquehanna,  etc.  Co., 
112  Md.  416  (1910). 

Massachusetts:  A  telegraph  com- 
pany may  construct  lines  "upon  and 
along  the  public  ways"  but  shall  not 
incommode  the  pubUo  use  of  public 
ways.  Rev.  Laws  1902,  eh.  122,  §  1. 
The  location  of  the  poles,  etc.,  is 
under  the  control  of  the  mayor  and 
aldermen  of  a  city  or  the  selectmen  of 
a  town.     L.  1906"^  ch.  117. 

Michigan:  A  telegraph  company 
is  authorized  to  construct  its  lines  on 
the  highways  "or  upon  or  over  the 
land  of  any  individual  —  the  owner 
of  any  land  through  which  said  tele- 
graph line  may  pass,  and  the  railroad 
corporation  on  whose  right  of  way  the 
same  may  be  constructed,  having  first 
given  consent."  Comp.  L.  1897,  p. 
2108,  §  6660.  Any  person  "over  or 
through  whose  lands"  such  a  tele- 
graph line  is  constructed,  may  have 
his  damages  appraised  by  commis- 
sioners appointed  by  the  court,  etc. 
Id.,  p.  2111,  §  6672.  A  telegraph 
company  cannot  continue  its  line  on  a 
railroad  right  of  way,  the  consent  of 
the  railroad  company  not  ha\ing  first 
been  obtained.  Western  Union  Tel. 
Co.  V.  Ann  Arbor  R.  R.,  90  Fed.  Rep. 
379  (1898) ;  s.  c,  178  U.  S.  239.  The 
conflict  of  authority  on  this  subject  is 
referred  to  in  Western  Union  Tel.  Co. 
V.  Pennsylvania  R.  R.,  195  U.  S.  540, 
572  (1904). 

Minnesota:  A  telegraph  company 
may  condemn  a  right  of  way  upon  any 
public  road.  Rev.  Laws  1905,  §  2927. 
And  upon  railroads.  Id.,  §  2926.  See 
Northwestern,  etc.  Co.  v.  Chicago, 
etc.  Ry.,  76  Minn.  334  (1899). 
The  right  of  a  telegraph  companj'  in 
Minnesota  to  continue  to  have  its 
telegraph  line  remain  upon  a  railroad 
right  of  way  after  the  telegraph  line  has 
been  constructed,  even  though  a  grant 
from  the  railroad  company  to  the  tele- 
graph company  has  expired,  is  consid- 
ered on  pp.  3900-1,  supra,  under  Idaho. 

Mississippi:  A  telegraph  company 
may  condemn  a  right  of  way  upon 
highways,     turnpikes,     railroads,     ca- 
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to  the  trains  and  tracks  of  the  railroad  company,  where,  according  to 


nals  and  public  lands.  Code  1906, 
§  925.  Also  across  railroads.  §  1876. 
See  Louisville,  etc.  Ry.  v.  Postal  Tel. 
Co.,  68  Miss.  806  (1891) ;  Postal  Tel. 
C.  Co.  V.  Alabama,  etc.  Ry.,  68  Miss. 
314  (1890);  Mobile,  etc.  R.  R.  v. 
Postal,  etc.  Co.,  76  Miss.  731  (1899) ; 
Alabama,  etc.  Ry.  v.  Cumberland,  etc. 
Co.,  88  Miss.  438  (1906).  A  statute 
authorizing  telephone  companies  to 
condemn  a  right  of  way  "along"  a 
railroad  right  of  way,  authorizes  con- 
demnation by  a  foreign  telephone 
company  along  the  right  of  way  of  a 
railroad.  Cumberland  Tel.  &  Tel. 
Co.  V.  Yazoo,  etc.  R.  R.,  90  Miss. 
686  (1907).  Private  land  cannot  be 
condemned  by  a  telegraph  companj'  in 
Mississippi. 

Missouri :  Telegraph  companies 
may  condemn  upon  roads  and  also 
land  owned  by  other  corporations. 
Rev.  Stat,  of  1909,  §§  3326,  3327. 
Provided  the  new  use  shall  not  materi- 
ally interfere  with  the  old  use  or  such 
use  as  the  former  owner  "is  entitled 
to  put  such  lands  to  by  law."  §  2368. 
Postal  Tel.  etc.  Co.  v.  Southern  Ry., 
89  Fed.  Rep.  190  (1898).  See  Ameri- 
can, etc.  Co.  V.  St.  Louis,  etc.,  Ry.,  202 
Mo.  656  (1907).  Lands  or  other 
property  may  be  condemned  by  a 
telegraph  company.  §  2360.  Build- 
ings or  dwellings  cannot  be  taken  by  a 
telegraph  company  under  this  power. 
§  2366. 

Montana:  A  telegraph  company 
may  condemn  a  right  of  waj*  upon  the 
"public  roads,  streets  and  highwavs." 
Civ.  Codes,  1907,  §  4400.  A  tele- 
graph company  may  condemn  a  right 
of  way  on  private  lands,  including 
lands  not  already  devoted  to  a  more 
necessary  public  use.  §§  7330-7333. 
This  statute  was  applied  as  authoriz- 
ing a  telegraph  company  to  condemn  a 
right  of  way  on  a  railroad  right  of  way 
in  Postal  Tel.  etc.  Co.  v.  Oregon,  etc. 
R.  R.,  114  Fed.  Rep.  787  (1902). 
The  right  of  a  telegraph  company  in 
Montana  to  continue  to  have  its  tele- 
graph line  remain  upon  a  railroad  right 
of  way  after  the  telegraph  line  has  been 
constructed,  even  though  a  grant  from 
the  railroad  company  to  the  telegraph 


company  has  expired,  is  considered  on 
pp.  3900-1,  supra,  under  Idaho. 

Nebraska:  A  foreign  or  domestic 
telegraph  company  may  condemn  a 
right  of  way  upon  pubUc  roads.  Comp. 
Stat.  1907,  §  6271.  See  in  general 
Bronson  v.  Albion  Tel.  Co.,  67  Neb. 
Ill  (1903).  Nebraska  Tel.  Co.  r. 
Western,  etc.  Co.,  68  Neb.  772  (1903), 
holding  that  public  roads  do  not  in- 
clude streets  and  alleys  in  cities. 

Nevada :  A  telegraph  company 
may  condemn  any  "real  propert^^" 
L.  1907,  ch.  128,  '§  13.  It  may  also 
condemn  property'  already  devoted  to 
a  public  use  provided  the  telegraph  is  a 
more  necessary  public  use  than  that  to 
which  the  property  is  already  devoted. 
Id. 

Neiv  Hampshire:  A  telegraph  com- 
pany may  construct  lines  "in  any 
public  highway."  Pub.  Stat.  1901, 
ch.  81,  §  1.  The  location  of  the 
poles,  etc.,  is  under  the  control  of  the 
selectmen  of  a  town.     §  2. 

New  Jersey:  A  telegraph  company 
may  construct  its  lines  on  the  high- 
ways "upon  first  obtaining  the  con- 
sent in  writing  of  the  owners  of  the 
soil  .  .  .  and  upon,  through  or  over 
any  other  land,  subject  to  the  right  of 
the  owners  thereof  to  full  compensa- 
tion for  the  same."  L.  1909,  ch.  195. 
The  condemnation  of  the  right  to 
erect  a  telephone  line  on  a  street  is  not 
a  condemnation  in  the  usual  sense  of 
the  term,  inasmuch  as  there  is  no  tak- 
ing of  property  for  the  exclusive  use  of 
the  party  condemning.  NicoU  v.  New 
York  &  N.  J.  Tel.  Co.,  62  N.  J.  L.  1.56 
(1898);  aff'd,  62  N.  J.  L.  733.  See 
State  V.  American,  etc.  Co.,  43  N.  J.  L. 
381  (1881).  Western  Union  Tel.  Co. 
V.  Penn.  R.  R.,  123  Fed.  Rep.  33 
(1903) ;  aff'd,  195  U.  S.  540.  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  R., 
195  U.  S.  540  (1904),  aflf'g  123  Fed. 
Rep.  33  and  120  Fed.  Rep.  362.  Where 
a  telegraph  line  built  under  a  charter 
authorizing  its  construction,  has  been 
in  existence  on  the  public  highway  for 
a  great  many  years  without  objection 
from  the  abutting  owner  who  owns  the 
fee  of  the  street,  "it  is  to  be  presumed 
that  the  right  so  to  do,  with  reference 
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the  papers  In  the  condemnation  proceeding,  the  poles,  even  if  they  fell 


to  abutting  landowners,  was  acquired 
from  the  predecessors"  of  such  abut- 
ting landowners.  Western  Union  Tel. 
Co.  V.  Polhemus,  178  Fed.  Rep.  904 
(1910),  rev'g  167  Fed.  Rep.  2,31. 

New  Mexico:  A  telegraph  company 
may  condemn  a  right  of  way  upon 
"lands  or  other  property."  Laws  of 
1905,  ch.  97,  §  1. 

New  York:  A  telegraph  company 
may  condemn  a  right  of  way  over 
"any  of  the  public  roads,  streets  and 
highways"  and  upon  "any  other  land." 
Transportation  Corp.  Law,  §  102, 
Consolidated  Laws.  This  statute  was 
construed  as  not  authorizing  condemna- 
tion by  a  telegraph  company  of  a  right 
of  way  on  a  railroad.  New  York  City, 
etc.  R.  R,  V.  Central  Union  Tel.  Co., 
21  Hun,  261  (1880).  A  condemnation 
proceeding  by  a  telephone  company 
under  the  New  York  statutes  will  lie, 
even  though  the  municipal  consent 
has  not  yet  been  obtained,  or  even 
though  such  consent  was  obtained,  and 
has  lapsed  by  the  expiration  of  a  period 
fixed  in  the  consent.  New  Union,  etc. 
Co.  V.  Marsh,  96  N.  Y.  App.  Div. 
122  (1904).  In  general,  see  Brooklyn, 
etc.  R.  R.  V.  Nagel,  75  Hun,  590 
(1894) ;  aff'd,  150  N.  Y.  562 ;  City  of 
Johnstown  v.  Wade,  30  N.  Y.  App. 
Div.  5  (1898).  Under  the  New  York 
statute  the  court  cannot  reduce  the 
award  of  commissioners  in  the  con- 
demnation of  a  right  of  way  for  a  tele- 
phone company,  but  may  set  it  aside. 
Matter  of  Central,  etc.  Co.,  36  N.  Y. 
App.  Div.  553  (1899).  Where  a  cor- 
poration entitled  to  condemn  prop- 
erty enters  upon  the  land  before  con- 
demnation, and  uses  the  same,  the 
value  of  any  structures  added  thereto 
is  to  be  included  in  damages  subse- 
quently awarded  in  condemnation 
proceedings.  Village,  etc.  v.  Smith, 
184  N.  Y.  341  (1906).  Cf.  §  905, 
supra,  and  n.  1,  p.  3918,  infra.  Suffolk, 
etc.  Co.  V.  Gammon,  113  N.  Y.  App. 
Div.  764  (1906).  Bell,  etc.  Co.  v. 
Parker,  187  N.  Y.  299  (1907).  Whit- 
aker  v.  Kilby,  55  N.  Y.  Misc.  Rep. 
337  (1907).  The  New  York  court  of 
appeals  in  the  case  Eels  v.  American 
T.  &  T.  Co.,  143  N.  Y.  133,  143  (1894), 


where  damages  were  involved  for 
erecting  telephone  poles  on  a  country 
highway,  said,  in  reference  to  the 
amount  of  damages,  as  follows  :  "The 
amount  of  the  compensation  is  not 
now  the  question,  but  that,  in  many 
cases,  it  can  be  anything  more  than 
merely  nominal  would  seem  to  be  a 
proposition  which  would  not  require 
great  elaboration  of  argument  to  make 
plain.  The  use  would  frequently  be 
but  a  technical  encroachment  upon 
the  rights  of  the  adjoining  owner,  and 
there  would  be  but  little  fear  that 
anything  more  than  nominal  damages 
would  be  aHowed."  So  also  in  the 
case  Postal  Telegraph-Cable  Co.  v. 
Bruen,  39  N.  Y.  Supp.  220  (1896), 
where  the  court  held  that  telegraph 
poles,  even  upon  the  country  highway, 
give  a  right  to  nominal  damages  only. 
In  the  case  Blashfield  v.  Empire 
State  Tel.  Co.,  147  N.  Y.  520  (1895), 
the  damages  were  only  one  dollar  a 
pole.  This  fact  did  not  appear  in  the 
opinion,  but  the  printed  case  so  shows. 
In  the  case  Comesky  v.  Postal  Tele- 
graph-Cable Company,  41  N.  Y.  App. 
Div.  245  (1899),  the  court  sustained 
an  order  of  the  court  below  setting 
aside  a  verdict  of  $250  for  damages 
for  the  erection  of  two  poles  on  a  street, 
the  suit  being  by  the  abutting  property 
owner.  One  corporation  cannot  by 
eminent  domain  take  from  another 
corporation  having  the  same  power 
land  held  by  the  latter  for  public 
use,  but  may  acquire  a  right  of  way  in 
such  land  where  the  right  of  way  may 
be  enjoyed  without  detriment  to  the 
public  or  without  interfering  with  the 
use  to  which  the  land  is  already  de- 
voted, and  this  applies  to  land  held 
by  a  municipality  the  same  as  land 
held  by  individuals.  JVIatter  of  Roch- 
ester Water  Commissioners,  66  N.  Y. 
413  (1876).  Thus  a  city  may  acquire 
by  condemnation  proceedings  a  right 
to  lay  a  sewer  under  railroad  tracks. 
Matter  of  City  of  Gloversville,  42  N.  Y. 
Misc.  Rep.  559  (1904).  See  also 
Matter  of  Rochester,  etc.  R.  R.,  110. 
N.  Y.  119  (1888).  It  is  no  defense  to 
a  condemnation  proceeding  by  a  rail- 
road   that    the    company    is    already 
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ever,  would  not  reach  the  nearest  cross-ties,  and  there  is  already  another 


occupying  the  property  under  a  lease 
for  a  term  of  years.  Re  New  York, 
etc.  R.  R.  V.  Kijpp,  46  N.  Y.  546  (1871). 

North  Carolina:  A  telegraph  com- 
pany may  condemn  a  right  of  way 
"along  any  railroad  or  other  public 
highway."  Re\'isal  of  1908,  vol.  1, 
§  1571.  Also  "the  right  of  way  over 
the  lands,  privileges  and  easements  of 
other  persons  and  corporations." 
§1573.  See  also  §  2575.  Telegraph 
companies  may  condemn  a  right  of  way 
"along"  a  railroad.  Code,  Vol.  1, 
1883,  p.  769,  §§  2007,  2009.  See 
Postal  Tel.  C.  Co.  v.  Southern  Ry., 
89  Fed.  Rep.  190  (1898) ;  Postal  Tel. 
C.  Co.  V.  Southern  Ry.,  90  Fed.  Rep. 
30  (1898);  Southern  Rv.  v.  Postal 
Tel.,  etc.  Co.,  93  Fed.  Rep.  393  (1899). 
An  order  appointing  commissioners  to 
assess  damages  in  a  proceeding  by  a 
telegraph  company  to  condemn  a  right 
of  way  on  a  railroad  is  not  appealable, 
it  not  being  a  final  judgment  or  order. 
Southern  Ry.  Co.  v.  Postal  Tel.- 
Cable  Co.,  179  U.  S.  641  (1901).  In 
these  condemnation  proceedings  by 
the  Postal  Telegraph-Cable  Company 
for  a  right  of  way  on  the  Southern 
Railway  Company,  an  award  of  SIO 
was  given  for  such  right  of  way  on  242 
miles  of  the  railroad,  and  that  amount 
ha\ing  been  paid  to  the  clerk  of  the 
court  the  telegraph  company  erected 
its  telegraph  line  on  the  railroad  right 
of  way.  See  Postal  Tel.  C.  Co.  t-.  South- 
ern Ry.,  122  Fed.  Rep.  156  (1903). 

North  Dakota:  A  telegraph  com- 
pany may  condemn  a  right  of  way. 
Code  1899,  §  5956,  upon  "all  real 
property,"  public  lands,  and  "prop- 
erty appropriated  to  public  use,  but 
such  property  shall  not  be  taken  unless 
for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  ap- 
propriated." §  5958.  All  rights  of 
way  mentioned  in  §  5956  "are  subject 
to  a  limited  use  in  common  with  the 
owner  thereof."  §  5958.  But  it  must 
appear,  if  the  property  is  already 
appropriated  to  a  public  use,  that  the 
use  to  which  it  is  to  be  applied  is  a 
more  necessary  public  use.  §  5959. 
This  was  amended  by  ch.  75,  laws  of 
1901,  to  the  effect  that  when  a  right  of 


way  has  been  unused  for  five  years  the 
attempt  by  another  person  to  take  it 
shall  be  deemed  a  more  public  use. 
A  property  owner  is  not  entitled  to 
damages  for  the  agricultural  use  of 
the  street,  neither  is  he  entitled  to 
damages  for  the  future  value  of  the 
interest  condemned,  nor  for  the  value 
of  the  right  of  way  to  the  telegraph  or 
telephone  company  itself.  Any  dam- 
ages to  trees  alreadj'  growing,  however, 
are  to  be  allowed  but  not  future  dam- 
ages to  such  trees.  Tri-State,  etc. 
Co.  V.  Cosgriff,  19  N.  Dak.  771  (1909). 
The  right  of  a  telegraph  company  in 
North  Dakota  to  continue  to  have  its 
telegraph  line  remain  upon  a  railroad 
right  of  Avay  after  the  telegraph  lino 
has  been  constructed,  even  though  a 
grant  from  the  railroad  company  to 
the  telegraph  company  has  expired^ 
is  considered  on  pp.  3900-1,  supra, 
under  Idaho. 

Ohio:  A  telegraph  company  may 
condemn  a  right  of  way  upon  "any 
public  road."  Bates,  Anno.  Stat., 
6th  Ed.,  §§3454,  3461;  also  "any 
land,  whether  held  by  an  indi\idual 
or  corporation,  and  whether  acquired 
by  purchase  or  appropriation,  or  in 
virtue  of  any  provision  in  its  charter." 
§  34.56.  The  right  to  use  lands  of  a 
railroad  company  is  limited  to  land 
Avithin  five  feet  of  the  outer  limits  of 
the  railroad  right  of  way,  except 
where  it  is  impracticable  so  to  do. 
§  3459.  No  company  shall  appro- 
priate a  building  or  yard  for  its  tele- 
graph lines  nor  injure  or  destroy  any 
fruit  or  ornamental  tree.  §  3457. 
A  telegraph  companj^  cannot  condemn 
a  right  of  way  on  a  railroad  right  of 
way,  unless  the  right  of  way  of  the 
railroad  be  not  thereby  materially 
interfered  with  for  the  practical  use 
thereof  by  the  railroad  company. 
Cleveland,  etc.  Co.  v.  Ohio.  etc.  Co., 
68  Ohio  St.  306  (1903),  holding  also 
that  where  the  statute  authorizes  a 
telephone  or  telegraph  company  to 
condemn  a  railroad  right  of  way  the 
railroad  cannot  defend  on  the  ground 
that  it  is  unnecessary.  Under  the 
statutes  of  Ohio  a  telegraph  company 
organized    under    the    laws    of    New 
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telegraph  line  on  the  railroad  right  of  way  which  does  not  interfere 


York  and  not  licensed  to  do  business 
in  Ohio,  has  no  power  to  condemn  a 
right  of  way  on  a  raih-oad.  Postal, 
etc.  Co.  V.  Cleveland,  etc.  Co.,  94 
Fed.  Rep.  234  (1899). 

Oklahoma:  A  telegraph  company 
may  condemn  a  right  of  way  over 
"lands  and  real  property"  and  "high- 
ways." Genl.  Stat.  1908,  §  5948. 
Railroads  are  public  highways.  Const., 
Art.  9,  §  3. 

Oregon:  A  telegraph  company  may 
condemn  a  right  of  way  upon  any 
public  road,  highway  and  street  (ex- 
cept streets  in  an  incorporated  city 
or  town),  pubhe  lands,  and  "lands  of 
private  individuals."  B.  &  C.  Codes 
and  Stat.  1902,  §  4748.  A  telegraph 
company  may  condemn  a  strip  not 
more  than  25  feet  wide  upon  "lands." 
Laws  of  1903,  p.  Ill,  and  L.  1907,  p.  289. 
This  statute  was  construed  in  Pacific 
Postal  Tel.,  etc.  Co.  v.  Oregon  &  Cal. 
R.  R.,  163  Fed.  Rep.  967  (1908),  as 
authorizing  condemnation  for  a  tele- 
graph line  on  a  railroad  right  of  way. 
The  right  of  a  telegraph  company  in 
Oregon  to  continue  to  have  its  tele- 
graph line  remain  upon  a  railroad  right 
of  way  after  the  telegraph  line  has 
been  constructed,  even  though  a  grant 
from  the  railroad  company  to  the  tele- 
graph company  has  expired,  is  consid- 
ered on  pp.  3900-1,  supra,  under  Idaho. 

Pennsylvania:  A  telegraph  com- 
pany may  condemn  a  right  of  way 
"upon  any  of  the  public  roads,  streets, 
lanes  or  highwavs."  Purdon's  Digest, 
13th  Ed.  Supp.^,  p.  6083,  §2.  Penn- 
sylvania, etc.  Co.  V.  Hoover,  209  Pa. 
St.  555  (1904).  Western  Union,  etc. 
Co.  V.  Pennsylvania  R.  R.,  123  Fed. 
Rep.  33  (1903) ;  aflf'd,  195  U.  S.  540. 
Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  R.,  195  U.  S.  540  (1904), 
aff'g  123  Fed.  Rep.  33  and  120  Fed. 
Rep.  362. 

Rhode  Island:  A  telegraph  com- 
pany cannot  condemn  a  right  of  way 
except  by  special  act  of  the  legisla- 
ture giving  such  power  to  the  cor- 
poration. Constitution  1909,  Art.  IX, 
§§1  and  2.  A  telegraph  company  is 
prohibited  from  placing  its  poles  on 
private     property     except     with     the 


consent  of  the  owner.  Genl.  Laws 
1909,  ch.  345,  §  58.  Any  town  or  city 
by  vote  of  the  municipal  authorities 
may  grant  rights  and  franchises  for 
the  use  of  the  streets  and  highways  for 
telegraph  purposes.     Id.,  ch.  91,  p.  341. 

South  Carolina:  A  telegraph  com- 
pany may  condemn  a  right  of  way  upon 
"pubUc  lands,  highways,"  private 
lands  and  railroad  right  of  way. 
Code  of  Laws  1902,  §§2211,  2213. 
See  South  Carolina,  etc.  R.  R.  v. 
American,  etc.  Co.,  65  S.  C.  459 
(1903). 

South  Dakota:  Real  property  may 
be  condemned.  Civil  Code  1908, 
§  563,  sub.  div.  9.  A  telegraph  com- 
pany may  condemn  a  right  of  way  over 
"lands"  belonging  to  the  state;  also 
streets,  highways  and  pubhc  grounds, 
§554. 

Tennessee:  A  telegraph  company 
may  condemn  a  right  of  way  upon 
highways,  public  or  private  lands, 
railroad  right  of  way  and  railroad 
bridges.  Shannon's  Code  1896,  §  1830. 
See  Mobile  &  O.  R.  R.  v.  Postal  Tel. 
C.  Co.,  101  Tenn.  62  (1898).  In 
Tennessee  by  statute  a  telegraph  or 
telephone  company  may  construct 
its  Unes  over  private  property  and  the 
remedy  of  the  property  owner  is  at 
law  for  damages  "within  twelve  months. 
Doty  V.  American  Tel.  &  Tel.  Co.,  123 
Tenn.  329  (1910).  A  condemnation 
proceeding  in  a  Tennessee  court  by  a 
New  York  telegraph  company  against 
a  Kentucky  railroad  company  cannot 
be  removed  to  the  United  States  court 
if  the  plaintiff  objects.  Western  Un- 
ion Tel.  Co.  V.  Louisville  &  N.  R.  R., 
201  Fed.  Rep.  932  (1912). 

Texas:  Telegraph  companies  may 
condemn  a  right  of  way  on  "lands" 
and  this  is  construed  as  including 
railroad  rights  of  way.  Civil  Stat., 
Vol.  I,  pp.  315,  317,  ch.  7,  Articles 
698,  699.  See  Ft.  Worth,  etc.  Ry.  v. 
Southwestern,  etc.  Tel.  Co.,  96  Tex. 
160  (1903);  Gulf,  C.  etc.  Ry.  v. 
Southwestern  T.  &  T.  Co.,  18  Tex.  Civ. 
App.  500  (1898);  Houston,  etc.  R.  R. 
V.  Postal  Tel.  etc.  Co.,  18  Tex.  Civ.  App. 
502  (1898) ;  San  Antonio,  etc.  Ry.  v. 
Southwestern  Tel.  etc.  Co.,  56  S.  W. 
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with  the  railroad  itself.^  A  statute  authorizing  telegraph  companies  to 
construct  their  lines  on  the  roads  and  highways,  but  not  providing  for 
compensation,  gives  a  right  of  way  over  such  roads  as  belong  to  the 


Rep.  201  (Tex.  1900);  Texas,  etc. 
R.  R.  V.  Southwestern,  etc.  Co., 
57  S.  W.  Rep.  312  (Tex.  1900).  In 
the  case  Gulf,  etc.  Ry.  v.  South- 
western Tel.  etc.  Co.,  52  S.  W.  Rep. 
86  (Tex.  1899),  the  court  held  that  in 
condemnation  proceedings  by  a  tele- 
graph company  for  a  right  of  way  on  a 
railroad  right  of  way  the  measure  of 
damages  was  the  extent  to  which  the 
use  of  the  land  by  the  railroad  had  been 
impaired,  and  not  the  advantage 
accruing  to  the  telegraph  company, 
and  the  court  upheld  the  verdict  for 
$4  per  mile.  The  same  court,  in  the 
case  Southwestern  Tel.  etc.  Co.  v. 
Gulf,  etc.  Ry.,  52  S.  W.  Rep.  106 
(Tex.  1899),  held  that  it  was  immaterial 
what  the  right  of  way  was  worth  to 
the  railroad  company,  or  what  it 
cost  to  clear  it,  or  that  the  railroad 
company  intended  to  make  other  im- 
provements, and  the  court  held  the 
damages  were  measured  by  the  inter- 
ference of  the  poles  with  the  use  of 
the  right  of  way.  And  in  the  case 
Texas,  etc.  R.  R.  v.  Postal,  etc.  Co.,  52 
S.  W.  Rep.  108  (Tex.  1899),  the  same 
court  sustained  a  judgment  for  $83.90 
for  a  telegraph  right  of  way  on  sixteen 
and  three  fourths  miles  of  railroad 
right  of  way.  A  statute  authorizing 
condemnation  by  telegraph  companies 
is  applicable  to  telephone  companies, 
and  where  the  condemnation  is  for  a 
right  of  way  on  a  railroad  right  of  way 
the  measure  of  damage  is  the  extent  to 
which  the  use  of  the  land  by  the  rail- 
road has  been  impaired.  San  An- 
tonio, etc.  Rv.  V.  Southwestern  Tel. 
etc.  Co.,  56  S.  W.  Rep.  201  (Tex.  1900). 
The  damage  is  the  decreased  value  to 
the  railroad  of  its  right  of  Avay,  and  not 
the  value  of  the  right  of  way  to  a  tele- 
phone company,  and  no  damage  is  al- 
.  lowed  for  future  interference  by  the 
telephone  company  ^dth  the  railroad 
fence  in  constructing  its  line  Texas, 
etc.  R.  R.  V.  Southwestern,  etc.  Co., 
57  S.  W.  Rep.  312  (Tex.  1900). 


Utah:  A  telegraph  company  may 
condemn  a  right  of  way  upon  "all  real 
property"  including  property  already 
appropriated  to  a  public  use,  pro\aded 
that  "such  property  shall  not  be  taken 
unless  for  a  more  necessary  public 
use"  and  all  rights  of  way  "shall  be 
subject  to  a  limited  use  in  common 
with  the  owners  thereof."  Compl. 
Laws  1907,  §§  3588-3591.  Power  of 
eminent  domain  is  conferred  upon 
foreign  corporations  after  having  quali- 
fied under  the  laws  of  Utah  by  ch. 
20,  Laws  1909.  The  above  statutes 
were  held  sufficient  to  sustain  con- 
demnation for  a  telegraph  right  of 
way  on  a  railroad  right  of  way.  Postal 
Tel.,  etc.  Co.  v.  Oregon,  etc.  R.  R., 
23  Utah,  474  (1901). 

Vermont:  A  telegraph  company 
may  construct  lines  upon  the  high- 
ways. Pub.  Stat.  1906,  §  4837.  The 
location  of  the  poles,  etc.,  is  under 
the  control  of  the  selectmen  of  the 
town.  §§  4838,  4839.  By  Act  No.  1 16, 
Laws  of  1908,  telegraph  companies 
were  brought  under  the  F*ublic  Serv- 
ice Commission.  Section  13  of  that 
act  gives  the  commission  power  to 
pass  on  the  necessity  of  a  proposed 
line  passing  over  the  lands  of  any  per- 
son, and  to  determine  the  compensa- 
tion to  be  paid  for  the  use  of  said 
lands.  "A  domestic  telegraph,  tele- 
phone or  electric-light  company  may 
erect  and  maintain  its  line  along  the 
sides  of  railroad  tracks  within  the  limits 
of  lands  owned  or  held  by  a  railroad 
corporation  on  paying  to  it  reasonable 
compensation  therefor.  If  they  can- 
not agree  upon  such  compensation  it 
shall  be  determined  by  commissioners 
residing  in  the  \acinity  of  the  railroad, 
who  shall  be  appointed  and  ascertain 
such  compensation  agreeably  to  the 
pro\nsions  of  law  in  case  of  land  taken 
for  railroads."  §  4848.  In  the  case 
Rugg  t'.  Commercial  Union  Tel.  Co., 
66  Vt.  208  (1894),  it  was  held  that  only 
nominal    damages    would    be    allowed 


1  Georgia  R.  R.,  etc.  v.  Atlantic,  etc.  Co.,  152  Fed.  Rep.  991  (1907). 
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state,  but  does  not  give  the  right  to  condemn  a  right  of  way  on  a  rail- 
road, such  railroad  not  being  a  "  highway  "  in  that  sense.^  Where 
the  statutes  of  the  state  merely  authorize  telegraph  companies  to  con- 
demn generally  without  giving  expressly  and  distinctly  the  right  to 
condemn  railroad  property  for  such  telegraph  right  of  way,  a  more 
difficult  question  arises.  The  law  seems  to  be  settled,  however,  that 
even  though  the  statutes  of  a  state  do  not  expressly  authorize  a  tele- 
graph company  to  condemn  a  right  of  way  on  a  railroad  right  of  way,  yet 
where  the  statutes  authorize  a  telegraph  company  to  condemn  land, 
or  to  exercise  the  right  of  eminent  domain,  this  is  sufficient  to  sustain 
condemnation  for  a  telegraph  right  of  way  on  a  railroad  right  of  way,  it 
being  shown  that  the  railroad  operations  are  not  interfered  with  thereby.^ 


where  travel  was  not  inconvenienced 
and  repairs  to  the  highway  not  in- 
creased and  trees  not  cut. 

Virginia :  Telegraph  companies 
mav  condemn  a  right  of  way  upon 
"lands."  Code  1904,  §  1294/1,  cl.  3. 
And  also  a  right  of  way  "along  and 
parallel  to  "  raih-oads,  §§  1294/i-1033(f  ; 
also  Const.,  §  124.  A  statute  author- 
izing a  telegraph  company  to  construct 
its  telegraph  lines  "along  and  parallel 
to"  any  railroad  authorizes  it  to  con- 
struct its  line  on  the  railroad  right 
of  way.  Postal,  etc.  Co.  v.  Farmville, 
etc.  R.  R.,  96  Va.  661  (1899). 

Washington:  A  telegraph  company 
may  condemn  a  right  of  way  upon  a 
railroad  right  of  way,  public  roads  and 
"lands."  R.  &  B.  Codes  and  Stat. 
1910,  §§  9302,  9304,  and  9314.  The 
statutes  require  railroads  to  allow  a 
telegraph  company  to  construct  its 
line  on  and  along  the  right  of  way  of 
the  railroad,  and  for  failure  or  refusal 
so  to  do  the  railroad  company  is  liable 
for  damages  from  $1,000  to  $5,000  for 
each  offense,  and  $100  a  day,  §§  9302, 
9318.  The  right  of  a  telegraph  com- 
pany in  Washington  to  continue  to 
have  its  telegraph  line  remain  upon  a 
railroad  right  of  way  after  the  tele- 
graph line  has  been  constructed, 
even  though  a  grant  from  the  railroad 
company  to  the  telegraph  company 
has  expired,  is  considered  on  pp.  3900-1, 
supra,  under  Idaho. 

West  Virginia:  A  telegraph  com- 
pany may  condemn  a  right  of  way  upon 
"private  property."  Code  1909, 
§  1361.     "The   county   court   of   any 


county  may  authorize  any  telegraph 
or  telephone  company,  organized  under 
this  chapter,  to  erect  and  maintain 
telegraph  or  telephone  poles  on  any 
land  condemned  or  used  as  a  public 
road,  but  not  in  such  way  as  to  ob- 
struct any  such  road.  But  this  sec- 
tion shall  not  apply  to  the  National 
or  Cumberland  road."  L.  1901,  ch. 
82. 

Wisconsin:  A  telegraph  company 
may  condemn  a  right  of  way  over  "any 
public  road,  highway  or  bridge  .  .  .or 
upon  the  land  of  any  owner  consentive 
thereto."  Stat.  Sanborn  &  Sanborn 
Supp.,  §1778;  also  private  alleys, 
§  1778a,  and  across  railroad  rights  of 
way,  eh.  631,  Laws  1907  ;  also  "in  any 
lands,"  ch.  662,  Laws  of  1907. 

Wyoming:  A  telegraph  company 
may  condemn  a  right  of  way  upon  any 
road  or  street.  Ch.  31,  Laws  of  1901, 
§  1.  Also  upon  "any  land"  except 
railroad  right  of  way,  §  2. 

1  Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  R.,  123  Fed.  Rep.  33 
(1903) ;  aff' d,  195  U.  S.  540.  In  New 
York  it  is  held  that  a  statute  giving 
a  right  to  construct  telegraph  lines 
on  "public  roads"  does  not  give  the 
right  to  construct  over  a  railroad 
right  of  way.  New  York,  etc.  R.  R. 
V.  Central,  etc.  T.  Co.,  21  Hun,  261 
(1880). 

2  Postal  Tel.,  etc.  Co.  v.  Chicago, 
etc.  Ry.,  30  Ind.  App.  654  (1903); 
Pacific  Postal  Tel.,  etc.  Co.  v.  Oregon 
&  Cal.  R.  R.,  163  Fed.  Rep.  967 
(1908) ;  15  Cyclo.  of  Law  and  Pro- 
cedure, p.  625 ;   Oregon,  etc.  R.  R.  v. 
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Such  also  is  the  rule  if  the  statute  authorizes  the  condemnation  of  land, 
including  land  already  appropriated  for  some  public  use,  where  the 
telegraph  use  is  a  "  more  necessary  public  use."  ^ 

The  Post  Road  act  of  Congress  of  1866  does  not  confer  the  right  of 
eminent  domain  or  the  right  to  enter  upon  private  property  without 
the  consent  of  the  owner.  Hence  a  telegraph  company  cannot  under 
that  act  alone  condemn  a  right  of  way  on  a  railroad.-     But  on  the  other 


Postal  Tel.,  etc.  Co.,  Ill  Fed.  Rep. 
842  (1901),  where  the  circuit  court 
of  appeals  said  (p.  846) :  "By  sec- 
tion 5210,  telegraph  companies  are 
given  the  authority  to  exercise  the 
right  of  eminent  domain.  This  pro- 
vision, standing  alone,  unaffected  by 
other  statutory  enactments,  would 
confer  upon  a  telegraph  company  the 
authority  to  condemn  a  right  of  way 
along  and  upon  the  right  of  way  of  a 
railway  company,  provided  that  it  did 
not  in  any  way  interfere  with  the 
use  to  which  the  right  of  way  was 
already  dedicated."  See  also  §  90G, 
supra.  Contra,  New  York  City,  etc.  Ry. 
V.  Central  Union  Tel.  Co.,  21  Hun, 
261  (1880).  Under  the  Texas  stat- 
ute authorizing  telegraph  companies 
to  condemn  a  right  of  way  over  the 
lands  of  other  corporations,  they  may 
condemn  a  right  of  way  on  a  railroad 
right  of  way.  Ft.  Worth,  etc.  Ry.  v. 
Southwestern,  etc.  Tel.  Co.,  96  Tex. 
160  (1903).  It  was  held  in  the  case 
Northwestern,  etc.  Co.  v.  Chicago,  etc. 
Ry.,  76  Minn.  334  (1899),  that  a  tele- 
graph company  might  have  the  right 
to  condemn  the  right  of  way  on  a 
railroad  right  of  way  where  there  was 
a  reasonable  and  practical  necessity 
for  using  such  route,  even  though  the 
statute  did  not  expressly  authorize 
a  telegraph  company  to  condemn  a 
right  of  way  on  a  railroad  right  of 
way,  but  the  court  held  that  in  that 
case  the  evidence  did  not  prove  such 
reasonable  and  practical  necessity.  A 
water-power  and  irrigation  company 
may  condemn  for  its  reservoir  land 
on  which  there  is  a  railroad  right  of 
way,  such  right  of  way  never  haA'ing 
been  used  by  the  railroad,  it  being  un- 
necessary to  the  railroad.  Denver, 
etc.  Co.  V.  Denver,  etc.  R.  R.,  30  Colo. 
204  (1902). 

1  Oregon,  etc.  R.  R.  v.  Postal  Tel., 


etc.  Co.,  Ill  Fed.  Rep.  842  (1901), 
where  it  was  held  that  such  a  special 
pro\ision  is  merely  declaratory  of  the 
preceding  general  rule ;  Postal  Tel., 
etc.  Co.  V.  Oregon,  etc.  R.  R.,  104  Fed. 
Rep.  623  (1900) ;  Postal  Tel.,  etc.  Co. 
V.  Oregon,  etc.  R.  R.,  114  Fed.  Rep. 
787  (1902);  Postal  Tel.,  etc.  Co.  v. 
Oregon,  etc.  R.  R.,  23  Utah,  474  (1901). 
2  Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  R..  195  U.  S.  540  (1904), 
aff'g  123  Fed.  Rep.  33;  Postal,  etc. 
Co.  V.  Cleveland,  etc.  Co.,  94  Fed.  Rep. 
234  (1899) ;  Northwestern,  etc.  Co.  t;. 
Chicago,  etc.  Ry.,  76  Minn.  334  (1899) ; 
Postal  Tel.,  etc.  Co.  v.  Southern  Ry., 

89  Fed.  Rep.  190  (1898).  See  Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.   R., 

90  Fed.  Rep.  379  (1898) ;  s.  c,  178 
U.  S.  239.  Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  1 
(1877);  Western  Union  Tel.  Co.  v. 
American  Union  Tel.  Co.,  9  Biss.  72 
(1879);  8.  c,  29  Fed.  Cas.  790.  The 
post  road  act  is  found  in  §§  5263- 
5269  of  the  Rev.  Stat,  of  U.  S.,  and 
see  23  U.  S.  Stat,  at  Large,  eh.  9,  p.  3, 
being  the  act  of  Congress  of  March 
1,  1884,  making  post  routes  of  "all 
public  roads  and  highways  while  kept 
up  and  maintained  as  such."  By  the 
Revised  Statutes  of  the  United  States, 
§  3964,  every  railroad  is  made  a  post 
road.  See  also  pp.  3660-3661,  supra. 
Cf.  Atlantic,  etc.  Tel.  Co.  v.  Chicago, 
etc.  R.  R.,  2  Fed.  Cas.  176  (1874); 
8.  c,  6  Biss.  158.  The  circuit  court 
of  the  United  States  in  passing  upon 
chapter  772  of  the  acts  of  Congress 
of  1888  (see  25  U.  S.  Stat,  at  Large, 
p.  382),  said:  "That  act,  in  effect, 
in  connection  with  earlier  statutes, 
made  the  right  of  waj-  of  everj'  rail- 
road a  post  road,  and  provided  that 
any  telegraph  company,  in  comply- 
ing with  the  provisions  of  the  act, 
should   be   entitled   to   construct   and 
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hand  a  California  court  has  held  that  the  Post  Road  act  of  Congress 
renders  it  obligatory  on  a  state  to  allow  a  telegraph  company  to  condemn, 
even  on  a  railroad.^ 

The  federal  courts  have  jurisdiction  of  a  condemnation  case  where 
the  petition  alleges  that  over  three  thousand  dollars  are  involved,  and 
the  necessary  diverse  citizenship  is  also  alleged.^  A  condemnation 
proceeding  may  be  removed  to  the  United  States  court  if  the  neces- 
sary diverse  citizenship  exists  and  the  amount  involved  is  over  three 
thousand  dollars.^  The  fact  that  a  New  York  telegraph  corporation, 
a  parent  company,  owns  practically  all  the  stock  of  an  Idaho  corpo- 
ration, does  not  prevent  the  latter  exercising  its  power  of  eminent  do- 
main in  Idaho.* 


operate  a  line  of  telegraph  upon  all 
post  roads.  The  right  thus  created 
is  for  the  benefit  of  the  telegraph 
company."  United  States  v.  North- 
ern Pacific  R.  R.,  120  Fed.  Rep.  546 
(1903),  rev'd  in  134  Fed.  Rep.  715,  on 
the  ground  that  the  court  had  no 
jurisdiction  over  the  defendant  in 
that  district. 

1 A  non-resident  telegraph  com- 
pany which  has  accepted  the  Post 
Hoad  act  of  Congress  may  under  the 
California  statutes  condemn  a  right 
of  way  on  a  railroad  in  California  and 
any  statute  to  the  contrary  would  be 
unconstitutional.  Western  Union  Tel. 
Co.  V.  Superior  Court,  15  Cal.  App.  679 
(1911),  the  court  saying:  "The  depri- 
vation of  the  right  in  such  telegraph 
corporations  to  condemn  property 
for  their  uses,  whenever  necessary, 
might  deprive  them  of  the  right  to  do 
business  at  all,  as  would  to  a  large 
extent  be  the  effect  of  a  denial  of  that 
right  in  the  present  case,"  which  denial 
by  a  state  statute  is  void  as  being  in 
conflict  with  such  Post  Road  act  of 
Congress. 

2  Postal,  etc.  Co.  v.  Cleveland,  etc. 
Co.,  94  Fed.  Rep.  234  (1899). 

3  Madisonville,  etc.  Co.  v.  Saint 
Bernard,  etc.  Co.,  196  U.  S.  239 
(1905).  A  condemnation  proceeding 
may  be  removed  to  the  federal  court 
if  the  necessary  diverse  citizenship  and 
value  are  involved.  Georgia  R.  R. 
etc.  V.  Atlantic,  etc.  Co.,  152  Fed.  Rep. 
-991  (1907).  Cf.  Western  Union  Tel. 
Co.  V.  Louisville  &  N.  R.  R.,  201  Fed. 
Hep.  932  (1912) . 


*  Oregon,  etc.  R.  R.  v.  Postal,  etc. 
Co.  of  Idaho,  111  Fed.  Rep.  842 
(1901) ;  Alabama,  etc.  Ry.  v.  Cumber- 
land, etc.  Co.,  88  Miss.  438  (1906); 
Postal,  etc.  Co.  v.  Oregon,  etc.  R.  R., 
114  Fed.  Rep.  787  (1902) ;  Union  Pa- 
cific R.  R.  V.  Colorado,  etc.  Co.,  30 
Colo.  133  (1902).  The  fact  that  a  New 
York  telegraph  company  owns  all  the 
stock  of  a  Utah  telegraph  company 
does  not  prevent  the  latter  exercising 
the  power  of  eminent  domain  under 
the  Utah  statutes.  Moreover,  the  de 
jure  existence  of  a  corporation  which 
is  a  de  facto  corporation  will  not  be 
inquired  into  in  condemnation  pro- 
ceedings, unless  fraud  in  its  organiza- 
tion is  involved.  Postal  Tel.  etc.  Co.  v. 
Oregon,  etc.  R.  R.,  23  Utah,  474 
(1901).  Even  though  a  telephone  com- 
pany has  no  power  to  condemn  a  right 
of  way,  it  may  organize  a  telegraph 
company  and  cause  the  latter  to  con- 
demn, as  allowed  by  the  statute. 
Alabama,  etc.  Co.  v.  Cumberland  Tel. 
&  Tel.  Co.,  88  Miss.  438  (1906).  Even 
though  a  timber  company  holds  aU 
the  stock  of  a  railroad  company,  yet 
the  latter  may  exercise  the  power  of 
eminent  domain,  especially  where  other 
timber  owners  will  be  able  to  use  the 
road.  State  v.  Superior  Court,  62 
Wash.  612  (1911).  Although  the  court 
may  inquire  whether  the  company 
was  organized  merely  to  give  jurisdic- 
tion to  the  United  States  court  in  a 
suit,  yet  unless  it  is  clearly  proved  that 
that  was  the  sole  cause  of  the  incorpora- 
tion the  United  States  court  will  take 
jurisdiction.     Percy   Summer   Club   v. 
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Where  a  telegraph  company  has  a  right,  under  the  statutes  of  the 
state,  to  condemn  a  right,  of  way  on  the  right  of  way  of  a  railroad, 
the  damages  to  be  paid  to  the  railroad  company  are  nominal,  inasmuch 
as  the  railroad  owns  only  a  right  of  way,  and  such  right  of  way  is  not 
damaged  or  interfered  with  by  the  telegraph  company.^ 


Astle,  163  Fed.  Rep.  1  (1908).  See 
also  §  759,  supra.  A  railroad  may  con- 
demn a  right  of  waj'  for  a  branch  track 
to  lime-kilns,  even  though  all  its  stock 
is  owned  by  a  lime-kiln  company. 
Ulmer  v.  Lime,  etc.  Co.,  98  Me.  579 
(1904).     See  also  §  905,  supra. 

1  St.  Louis,  etc.  R.  R.  v.  Postal  Tel. 
C.  Co.,  173  111.  508  (1898) ;   Mobile  & 
O.   R.  R.   V.   Postal    Tel.   C.  Co.,   101 
Tenn.  62  (1898);    Mobile,  etc.  R.  R. 
V.  Postal,  etc.  Co.,  120  Ala.  21  (1898) ; 
Atlantic,  etc.  R.  R.  v.  Postal,  etc.  Co., 
120  Ga.  268  (1904) ;  Postal,  etc.  Co.  v. 
Oregon,  etc.   Co.,   104  Fed.   Rep.  623 
(1900),      and      114     Fed.     Rep.     787 
(1902) ;   Postal  Tel.,  etc.  Co.  v.  Oregon, 
etc.  R.  R.,  23  Utah,  474  (1901).     See 
also  the  various  decisions  on  pp.  3882- 
3884,  supra,  applying  the  same  rule  to 
a  telegraph  line  on  a  highway.     The 
award  to  a  railroad  will  not  include  any 
damages  for  the  value  of  the  right  of 
way  to  the  telegraph  company.  West- 
ern &  Atlantic  R.  R.  v.  Western  Union 
Tel.    Co.,   138    Ga.    420    (1912).     In 
New  Orleans,  etc.  R.  R.    v.  Southern, 
etc.  Tel.  Co.,  53  Ala.  211   (1875),  the 
damages   given   to    the   railroad   were 
nothing,  the  jury  finding  that  no  in- 
jury would  be  done  to  the  railroad  by 
the  construction  of  the  telegraph  line. 
An   award    of    $2,500   for   a   right   of 
way  over  one  hundred  and  eight  miles 
of    railroad    right    of    way    was    sus- 
tained in   Louisville,  etc.  Ry.  v.  Pos- 
tal Tel.  Co.,  68  Miss.  806  (1891),  the 
court    holding    also    that,    where    the 
railroad  companj'  does  not  answer  a 
letter  seeking  to  buy  the  right  of  way, 
this    is    sufficient    evidence    that    the 
parties  cannot  agree  as  to  the  same. 
In  Postal  Tel.  C.  Co.  v.  Alabama,  etc. 
Ry.,  68  Miss.  314  (1890),  an  award  of 
$40  per  mile  for  erecting  a  telegraph 
on  a  railroad  right  of  way  was  sus- 
tained.    The  compensation  to  be  paid 
by  a  city  to  a  railroad  company  for 
opening  a  new  street  across  the  rail- 
road tracks  is  based  on  the  actual  ex- 


pense caused  to  the  railroad  company, 
and  not  upon  the  value  of  the  prop- 
erty so  taken.  Chicago,  etc.  R.  R.  v. 
Chicago,  166  U.  S.  226  (1897).  In 
this  case  the  verdict  and  judgment 
was  one  dollar.  In  a  city  street  open- 
ing across  a  railroad  track  the  railroad 
is  entitled  to  the  value  of  the  land  taken 
but  not  to  any  pay  for  the  expense  of 
erecting  a  new  structure  to  carry  its 
right  of  way  over  the  street.  Cincin- 
nati, etc.  Ry.  V.  Connersville,  218 
U.  S.  336  (1910).  In  Postal,  etc.  Co. 
V.  Louisiana,  etc.  R.  R.,  49  La.  Ann. 
1270  (1897),  the  court  held  that  the 
compensation  to  be  paid  to  a  railroad 
company  by  a  telegraph  company  for 
the  erection  of  a  telegraph  line  on 
the  railroad  right  of  way  was  the 
value  of  the  use  of  the  property  and 
not  the  value  of  the  fee.  The  court 
held  that  $8.50  a  mile  was  too  small, 
and  that  it  should  be  increased  to  $20 
a  mile.  The  measure  of  compensa- 
tion is  the  decrease  in  the  value  of  the 
use  of  the  right  of  way  for  railroad 
purposes.  Cleveland,  etc.  Co.  v.  Ohio, 
etc.  Co.,  68  Ohio  St.  306  (1903). 

Under  the  Missouri  statute  a  tele- 
phone company  may  condemn  a  right 
of  way  on  a  railroad  right  of  way. 
American,  etc.  Co.  v.  St.  Louis,  etc. 
Ry.,  202  Mo.  656  (1907).  The  court 
in  this  case  upheld  the  sufficiency  of 
the  petition,  but  reversed  the  decision 
below  on  the  ground  that  substantial 
damages  might  be  proved  by  the  rail- 
road, thus  making  the  award  more 
than  nominal,  where  the  railroad  had 
been  constructed  through  a  low  coun- 
try and  was  wet  in  places  and  the 
timber  had  been  cleared  away  at 
great  expense,  and  it  was  possible  for 
the  telephone  company  to  rent  a  right 
of  way  at  a  substantial  price. 

A  telegraph  company  may  condemn 
a  right  of  way  on  a  railroad  where 
the  right  of  way  so  condemned  does 
not  interfere  with  the  railroad  right 
of  way.     $500  damages  for  two  hun- 
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It  has  been  held  that  where  a  telegraph  line  has  been  constructed  on  a 
railroad  right  of  way,  by  consent  of  the  railroad  company,  after  the  latter 
had  mortgaged  its  property,  a  foreclosure  of  the  mortgage  may  take  away 
the  right  of  the  telegraph  company  to  remain  on  such  right  of  way,^  but 

dred  miles  of  such  right  of  way  is 
adequate  compensation.  Oregon,  etc. 
R.  R.  V.  Postal,  etc.  Co.  of  Idaho,  111 
Fed.  Rep.  842  (1901).  An  award  of 
$310  for  a  right  of  Avay  for  a  tele- 
graph company  over  the  right  of  way 
of  a  railroad  three  hundred  and  ten 
miles  in  length  was  sustained  in  IMo- 
bile,  etc.  R.  R.  v.  Postal,  etc.  Co., 
76  Miss.  731  (1899).  In  the  case 
Gulf,  etc.  Ry.  v.  Southwestern  Tel., 
etc.  Co.,  52  S.  W.  Rep.  86  (Te.x.  1899), 
the  court  held  that  in  condemnation 
proceedings  by  a  telegraph  company 
for  a  right  of  way  on  a  railroad  right 
of  way  the  measure  of  damages  was 
the  extent  to  which  the  use  of  the 
land  by  the  railroad  had  been  im- 
paired, and  not  the  advantage  accru- 
ing to  the  telegraph  company,  and 
the  court  upheld  the  verdict  for  $4 
per  mile.  The  same  court,  in  the 
case  Southwestern  Tel.,  etc.  Co.  v. 
Gulf,  etc.  Ry.,  52  S.  W.  Rep.  106  (Tex. 
1899),  held  that  it  was  immaterial 
what  the  right  of  way  was  worth  to 
the  railroad  company,  or  what  it  cost 
to  clear  it,  or  that  the  railroad  com- 
pany intended  to  make  other  im- 
provements, and  the  court  held  the 
damages  were  measured  by  the  inter- 
ference of  the  poles  with  the  use  of 
the  right  of  way.  And  in  the  case 
Texas,  etc.  R.  R.  v.  Postal,  etc.  Co., 
52  S.  W.  Rep.  108  (Tex.  1899),  the 
same  court  sustained  a  judgment  for 
S83.90  for  a  telegraph  right  of  way  on 
sixteen  and  three  fourths  miles  of 
railroad  right  of  way.  A  statute  au- 
thorizing condemnation  by  telegraph 
companies  is  applicable  to  telephone 
companies,  and  where  the  condemna- 
tion is  for  a  right  of  way  on  a  rail- 
road right  of  way  the  measure  of 
damage  is  the  extent  to  which  the 
use  of  the  land  by  the  railroad  has 
been  impaired.  San  Antonio,  etc.  Ry. 
V.  Southwestern  Tel.,  etc.  Co.,  56  S.  W. 
Rep.  201  (Tex.  1900).  The  damage 
is  the  decreased  value  to  the  rail- 
road of  its  right  of  way,  and  not  the 


value  of  the  right  of  way  to  a  tele- 
phone company,  and  no  damage  is  al- 
lowed for  future  interference  by  the 
telephone  company  -nith  the  railroad 
fence  in  constructing  its  line.  Texas, 
etc.  R.  R.  V.  Southwestern,  etc.  Co., 
57  S.  W.  Rep.  312  (Tex.  1900).  In 
condemnation  proceedings  in  the  fed- 
eral court  an  appeal  does  not  he  from 
the  order  appointing  commissioners 
to  appraise  the  damages  due  to  the 
construction  of  a  telegraph  line  on  a 
railroad,  such  order  not  being  final. 
Southern  Rv.  v.  Postal  Tel.,  etc.  Co., 
93  Fed.  Rep.  393  (1899);  aff'd,  179 
U.  S.  641  (1901)  ;  s.  c,  122  Fed.  Rep. 
156  (1903).  In  the  preceding  case  an 
award  of  $10  was  given  in  condemna- 
tion by  a  telegraph  company  of  a  right 
of  way  on  a  railroad  right  of  way  for 
the  distance  of  two  hundred  and  forty- 
two  miles.  In  New  York,  by  statute, 
a  city  lajing  out  a  street  across  a  rail- 
road track  need  not  pay  any  damages 
to  the  railroad  company.  People,  etc. 
t'.  N.  Y.  C.  &  H.  R.  R.  R.,  156  N.  Y. 
570  (1898).  So  also  at  common  law. 
Morris,  etc.  R.  R.  v.  City  of  Orange, 
63  N.  J.  L.  252  (1899). 

'  The  Post  Road  act  of  [Congress 
does  not  enable  a  telegraph  company, 
which  has  constructed  its  Line  on  a 
railroad  right  of  way  by  consent  of 
the  railroad,  to  continue  to  maintain 
and  operate  its  line  after  a  prior 
mortgage  upon  the  railroad  has  been, 
foreclosed.  Western  Union  Tel.  Co. 
V.  Ann  Arbor  R.  R.,  90  Fed.  Rep.  379 
(1898).  Even  though  in  a  suit  by  a 
telegraph  company  to  enjoin  a  pur- 
chaser of  a  railroad  at  a  foreclosure 
sale  from  interfering  with  a  tele- 
graph line  on  the  railroad  right  of 
way,  the  telegraph  company  alleges 
that  it  has  accepted  the  Post  Road 
act  of  Congress  of  1866,  and  that  it 
had  a  right  to  maintain  its  telegraph 
line  on  the  railroad  right  of  way  un- 
der the  statutes  of  the  United  States, 
yet  this  is  not  an  allegation  that  the 
suit  arises  under  the  laws  of  the  United 
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the  better  opinion  is  to  the  contrary.^  So  also  where  the  right  of  the  tel- 
egraph company  was  merely  for  a  term  of  years,  and  such  term  has  ex- 
pired. In  both  of  these  cases,  however,  the  telegraph  company  may  pro- 
ceed to  condemn,  if  the  statutes  provide  for  condemnation,^  and  in 
that  case  the  court  may  allow  the  company  to  remain  in  possession  pend- 
ing the  proceedings,  or  may  in  a  litigation,  instituted  by  the  railroad 
company  to  oust  the  telegraph  company,  proceed  to  assess  the  damages.^ 


States  sufficient  to  enable  the  defend- 
ant to  remove  the  case  to  the  federal 
court  on  that  ground.  Western  Union 
Tel.  Co.  V.  Ann  Arbor  R.  R.,  178 
U.  S.  239  (1900).  The  purchaser  of 
a  railroad  at  foreclosure  sale  is  not 
entitled  to  such  a  telegraph  line. 
See  p.  3918,  note  1,  and  §  941, 
infra.  A  foreclosure  of  a  mortgage 
on  a  land-grant  railroad  does  not 
eliminate  conditions  on  which  Con- 
gress originally  granted  rights  and 
property  to  the  railroad  so  foreclosed. 
Union  Pacific  R.  R.  v.  Mason  City 
R.  R.,  199  U.  S.  160  (1905).  The 
written  receipt  of  a  property  owner 
for  money  received  for  erecting  a 
telephone  line  on  the  highway,  in 
front  of  his  premises,  creates  a  per- 
petual easement  for  as  many  wires  as 
the  company  cares  to  put  on  the  line, 
and  a  right  given  thereby  to  trim  trees 
justifies  trimming  necessary  to  pro- 
tect the  wires.  A  purchaser  of  the 
property  is  bound  to  take  notice  of  the 
telephone  company's  rights,  even 
though  the  receipt  was  not  recorded, 
the  telephone  line  itself,  however, 
being  in  existence  upon  the  highway 
at  the  time  the  property  was  sold. 
Barber  v.  Hudson  River  Tel.  Co.,  105 
N.  Y.  App.  Div.  154  (1905);  N.  Y. 
N.  H.  &  H.  R.  R.  V.  Russell,  83  Conn. 
581  (1910). 

1  See  pp.  3900-1,  supra,  under  Idaho. 

-  Where  a  telegraph  company  has 
two  telegraph  lines  on  a  railroad  right 
of  way,  one  on  each  side  of  the  tracks, 
and  the  contract  Avith  the  railroad 
under  which  they  were  constructed 
has  expired,  the  telegraph  company 
cannot  condemn  a  right  of  way  for 
both  of  these  lines  where  one  is  suffi- 
cient and  where  the  railroad  has  an- 
nounced that  it  intends  to  build  its 
own  telegraph  line  on  the  location  of 
the     other     existing     telegraph     lines 


belonging  to  the  telegraph  company. 
In  such  a  condemnation  the  lessor  as 
well  as  lessee  of  the  railroad  must  be 
joined  as  defendants.  The  possibility 
that  the  telegraph  company  may  allow 
a  telephone  company  to  string  wires  on 
such  telegraph  poles  will  not  be  con- 
sidered because  the  railroad  may  deal 
with  such  additional  servitude  when 
attempted.  The  award  will  not  in- 
clude any  damages  for  the  value  of  the 
right  of  way  to  the  telegraph  company. 
Western  &  Atlantic  R.  R.  v.  Western 
Union  Tel.  Co.,  138  Ga.  420  (1912). 
'  Where  a  railroad  company  on  the 
termination  of  its  contract  with  a 
telegraph  company  claims  the  tele- 
graph line  as  a  part  of  the  real  estate 
and  institutes  a  suit  to  enjoin  the 
telegraph  company  from  interfering 
with  it,  the  telegraph  company  may 
by  cross-bill  claim  the  right  to  con- 
tinue its  line  on  the  railroad  right  of 
way  by  reason  of  the  Post  Road  act 
of  Congress  of  1866,  and  the  court  has 
power  to  appoint  commissioners  to 
assess  the  compensation  to  be  paid 
to  the  railroad  company  for  the  right 
of  way ;  and  especially  can  this  be 
done  where  the  statutes  of  the  state 
authorize  telegraph  companies  to  ex- 
ercise the  right  of  eminent  domain, 
and  it  is  apparent  that  the  operation 
of  the  railroad  will  not  be  interfered 
with  by  such  telegraph  line.  St.  Paul, 
etc.  Ry.  V.  Western,  etc.  Co.,  118  Fed. 
Rep.  497  (1902),  holding  also  that  a 
grant  by  a  railroad  company  to  a 
telegraph  company  of  a  right  of  way 
"for  the  uses  and  purposes"  of  the 
contract  is  not  an  absolute  grant,  but 
terminates  with  the  contract,  and  a 
provision  that  the  grant  should  ap- 
ply to  future  extensions  of  the  rail- 
road gives  the  telegraph  company  a 
mere  equitable  right  to  such  right  of 
way     on     extensions ;     reaffirmed     ia 
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But  where  a  railroad  will  need  the  use  of  its  entire  right  of  w^ay,  a  tele- 
graph company  cannot  condemn  a  right  of  way  thereon,  especially 
where  the  statutes  do  not  expressly  authorize  such  condemnation,  and 
even  though  a  telegraph  line  is  already  constructed  on  such  railroad 
right  of  way,  yet  if  the  contract  right  to  maintain  it  there  has  expired, 
the  telegraph  company  cannot  condemn  nor  have  an  injunction  against 
the  removal  of  such  telegraph  line.^ 

A  telegraph  company  may  acquire  a  right  of  way  on  a  railroad  or 
highway  or  private  land  not  only  by  grant  or  condemnation  as  explained 
above,  but  may  also  acquire  it  by  prescription,^  unless  there  is  a  statute 


Great  Northern  Ry.  v.  Western  Union 
Tel.  Co.,  174  Fed.  Rep.  321  (1909). 
Telegraph  service  rendered  to  a  rail- 
road under  a  contract  providing  for 
half  rates  is  connected  with  the 
contract  in  such  a  way  that  where  the 
contract  expires  and  the  court  allows 
the  telegraph  company  to  continue  its 
line  on  the  railroad  right  of  way  on  the 
payment  of  an  award  to  be  fixed  by 
commissioners,  the  amount  of  such 
free  service  may  be  deducted  from  the 
award.  Great  Northern  Ry.  v.  Western 
Union  Tel.  Co.,  174  Fed.  Rep.  321 
<1909).    See  s.  c,  195  U.  S.  540  (1904). 

1  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  R.,  195  U.  S.  540  (1904),  aflf'g 
123  Fed.  Rep.  33,  and  120  Fed.  Rep.  362. 

2  Where  a  telegraph  Une  built  under 
a  charter  authorizing  its  construction, 
has  been  in  existence  on  the  public 
highway  for  a  great  many  years  with- 
out objection  from  the  abutting  owner 
who  owns  the  fee  of  the  street,  "  it  is 
to  be  presumed  that  the  right  so  to  do, 
with  reference  to  abutting  landowners, 
■was  acquired  from  the  predecessors  "  of 
such  abutting  landowners.  Western 
Union,  etc.  Co.  v.  Polhemus,  178  Fed. 
Rep.  904  (1910), rev'g  167 Fed.  Rep. 231. 
See  185  N.  Y.  355. 

The  following  states  have  statutes  rel- 
ative to  prescription  applying  particularly 
to  telegraph  and  other  wires. 

Connecticut :  "  No  person,  or  corporation, 
building  and  maintaining  telegraph,  tele- 
phone or  electric  light  or  power  wires  or 
fixtures,  or  electrical  wires,  conductors  or 
fixtures  of  any  kind,  shall,  by  reason  of  any 
occupation  or  use  of  any  buildings  or  lands 
for  the  support  of  the  wires  of  said  person 
or  corporation,  or  by  reason  of  said  wires 
passing  over  or  through  any  buildings  or 
lands  acquire  by  the  continuance  of  such 
use  or  occupation  any  prescriptive  rights 


to  so  occupy  or  use  the  same."  Genl. 
Stat.  (1902),  §  3908. 

Illinois:  "Whenever  any  wire,  poles  or 
cable  used  for  any  telegraph,  telephone, 
electric  .  light  or  other  electric  purpose, 
or  for  the  purpose  of  communication,  is  or 
shall  be  attached  to  or  does  or  shall  extend 
upon  or  over  any  building  or  land,  no  lapse 
of  time  whatever  shall  raise  a  prescription 
of  any  grant  of,  or  justify  a  prescriptive 
right  to,  such  attachment  or  extension." 
Rev.  Stat.  (1908),  ch.  1.34,  §  14. 

Maine:  "No  enjoyment  by  any  com- 
pany, person,  or  association,  for  any  length 
of  time,  of  the  privilege  of  having  or  main- 
taining posts,  wires  or  apparatus,  in,  upon, 
over,  or  attached  to  any  building  or  land 
of  other  persons  shall  give  a  legal  right  to 
the  continued  use  of  such  enjoyment,  or 
raise  any  prescription  of  a  grant  thereof." 
Ch.  378,  Laws  of  1885,  §  7. 

Massachusetts:  "No  enjoyment,  for  the 
purposes  specified  in  section  one  of  this 
chapter,  by  a  person  or  corporation  for 
any  length  of  time  of  the  privilege  of  hav- 
ing or  maintaining  poles,  wires  or  appa- 
ratus, in,  upon,  over  or  attached  to,  any 
building  or  land  of  other  persons  shall  give 
a  legal  right  to  the  continued  enjoyment  of 
such  easement  or  raise  any  presumption 
of  a  grant  thereof."  Rev.  Laws  (1902), 
ch.  122,  §  26.  The  section  1  above 
referred  to  includes  corporations  trans- 
mitting intelligence  by  electricity. 

N^ew  Hampshire:  "No  enjoyment  by  a 
person  or  corporation  for  any  length  of 
time  of  the  privilege  of  having  or  main- 
taining wires  and  their  supports  and  appur- 
tenances in,  upon,  over,  or  attached  to  any 
building  or  land  of  other  persons,  shall 
create  an  easement  or  raise  any  presump- 
tion of  a  grant  thereof."  Pub.  Stat. 
(1901),  ch.  81,  §17. 

New  Jersey:  "That  whenever  any  wire 
or  cable  used  for  any  telegraph,  telephone, 
electric  light,  or  other  wire  or  cable  for 
electric  purposes,  is  or  shall  be  attached  to, 
or  does  or  shall  extend  upon  or  over  any 
building,  or  land,  no  lapse  of  time  whatever 
shall  raise  a  presumption,  or  justify  a  pre- 
scription of  any  perpetual  right  to  such 
attachment  or  extension."  Genl.  Stat. 
(1895),  p.  3462. 

Neir  York:  "  Whenever  any  wire  or  cable 
used  for  any  telegraph,  telephone,  electric 
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by  adverse  possession/  or  by  equitable  estoppel,^ 
I  made  Dermanent  bv  decree  of  court  .^ 


to  the  contrary,  or  by  adverse  possession/  or  by  equitabl 
or  by  actual  possession  made  permanent  by  decree  of  court.' 


light  or  other  electric  purpose,  or  for  the 
purpose  of  communication  otherwise  than 
by  the  aid  of  electricity,  is  or  shall 
be  attached  to,  or  does  or  shall  extend 
upon  or  over  any  building  or  land,  no 
lapse  of  time  whatever  shall  raise  a  pre- 
sumption of  any  grant  of,  or  justify  a  pre- 
scription of  any  perpetual  right  to,  such 
attachment  or  extension."  Cons.  Laws, 
Vol.  4  (Real  Prop.  Law).  §  261. 

North  Carolina:  "No  railroad,  plank 
road,  turnpike  or  canal  company  shall  be 
barred  of,  or  presumed  to  have  conveyed, 
any  real  estate,  right  of  way,  easement, 
leasehold,  or  other  interest  in  the  soil 
which  may  have  been  condemned,  or  other- 
wise obtained  for  its  use,  as  a  right  of  way, 
depot,  station  house,  or  place  of  landing, 
by  any  statute  of  limitation  or  by  occupation 
of  the  same  bv  anv  person  whatever." 
§  388,  Pell's  Rcvisal  of  1908.  Section  389 
provides  that  no  prescriptive  rights  can  be 
obtained  in  ".  .  .  any  part  of  any  public 
road,  street,  lane,  alley,  square  or  public 
way  of  any  kind.  .  .  ." 

Oregon:  This  state  has  a  title  registra- 
tion law  something  similar  to  the  Torrens 
law.  §  5433,  Bellinger  &  Cotton's  Codes 
and  statutes  (1902)  provides:  "After  land 
has  been  registered,  no  title  thereto  adverse 
or  in  derogation  to  the  title  of  the  registered 
owner  shall  be  acquired  by  any  length  of 
possession." 

Pennsylvania:  "Whenever  any  wire  or 
cable  used  for  any  telegraph,  telephone, 
electric  light  or  other  wire  or  cable  for 
electric  purposes,  is  or  shall  be  attached  to, 
or  does  or  shall  extend  upon  or  over  any 
building  or  land,  no  lapse  of  time  whatso- 
ever shall  raise  a  presumption,  or  justify  a 
prescription,  of  any  perpetual  right  to  such 
attachment  or  extension."  Purdon's  Dig. 
(1910),  Vol.  4,  p.  4731,  §  9. 

Rhode  Island:  "No  enjojTiient  by  any 
persons,  companies  or  corporations,  for 
any  length  of  time  of  the  privilege  of  main- 
taining telegraph,  telephone,  electric,  or 
other  posts,  wires  or  apparatus,  in,  upon  or 
over  any  lands  or  buildings  of  other  persona 


or  corporations,  shall  thereby  confer  any 
right  to  the  continued  enjojTnent  of  such 
easement  or  raise  any  presumption  of  a 
grant  thereof."  Genl.  Laws  (1909),  ch. 
256,  §  9. 

Vermont:  " No  enjojTnent  for  any  length 
of  time  of  the  privilege  of  maintaining  a 
line  of  telegraph,  telephone  or  electric  light 
poles,  wires  or  other  apparatus,  upon  or 
over  the  buildings  or  lands  of  other  persons 
shall  give  a  right  to  the  continued  enjoy- 
ment of  such  easement  or  raise  a  presump- 
tion of  a  grant  thereof."  Pub.  Stat.  (1906), 
§  4854. 

Wisconsin:  "No  presumption  of  the 
right  to  maintain  any  wire  or  cable  used  for 
a  telegraph,  telephone,  electric  light  or  any 
other  electrical  use  or  purpose  whatever, 
shall  arise  from  the  lapse  of  time  during 
which  the  same  has  been  or  shall  be  at- 
tached to  or  extended  over  any  building  or 
land ;  nor  shall  any  prescriptive  right  to 
maintain  the  same  result  from  the  con- 
tinued maintenance  thereof."  Statutes  of 
189s  ^Sanborn),  §  4216a. 

'  Boyce  t'.  Missouri,  etc.  R.  R.,  168 
Mo.  .583  (1902).  Te.xas  &  Pac.  Ry.  v. 
Scott,  77  Fed.  I^'p.  726  (1896). 
Scott  V.  Texas  &  Pac.  Rv.,  94  Fed.  Rep. 
340  (1899);  aff'd,  188  U.  S.  635. 

'  By  acquiescence,  a  railroad  com- 
pany may  be  barred  from  claiming 
that  telegraph,  railroad  and  other 
public-service  corporations,  which 
have  used  for  many  years  and  are 
using  a  portion  of  the  former's  right  of 
way,  are  doing  so  without  legal  right. 
Union  Pac.  R.  R.  v.  City  of  Greeley, 
189  Fed.  Rop.  1  (1911);  the  court 
saying  (p.  14)  :  "Each  of  the  respond- 
ents are  public  corporations,  in  whose 
behalf  the  police  power  of  the  state 
could  be  e.xeroised  to  condemn  a  neoes- 


'  St.  Paul,  etc.  Rv.  v-  Western  Union 
Tel.  Co.,  118  Fed*  Rep.  497  (1002). 
It  seems  that  where  a  railroad  com- 
pany has  furnished  the  labor  and  a 
telegraph  company  the  material  for  a 
telegraph  line  on  the  railroad  right  of 
way,  the  line  to  be  used  jointly  by  the 
two  companies,  the  telegraph  company 
will  not  be  compelled  to  remove  the 
line,  even  though  the  contract  relative 
to  it  has  expired.  Great  Northern 
Ry.  V.  Western  Union  Tel.  Co.,  174 
Fed.  Rep.  321  (1909).  The  supreme 
court  in  Western  Union  Tel.   Co.   v. 


Penn.  R.  R.,  195  U.  S.  540,  572  (1004), 
said  that  it  is  difficult  to  reconcile 
Western  Union  Tel.  Co.  v.  Ann  Arbor 
R.  R.,  90  Fed.  Rep.  379  (1898)  [rev'd 
on  another  point  in  178  U.  S.  239], 
and  St.  Paul,  etc.  Ry.  v.  Western 
Union  Tel.  Co.,  118  Fed.  Rep.  497, 
(1902)  in  regard  to  the  question  of 
whether  a  telegraph  company  having 
once  built  its  line  on  a  railroad  right  of 
wa3'  could  be  put  off  by  a  railroad  com- 
pany where  there  was  no  express 
agreement  that  it  would  remove  its 
lines. 
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A  contract  between  a  telegraph  company  and  a  railroad  company, 
by  which  they  join  in  defraying  the  expense  of  the  construction  of  a 
telegraph  line  on  a  railroad  right  of  way,  to  be  operated  for  their  joint 
benefit,  cannot  be  revoked  by  either  party,  even  though  there  is  no  defi- 
nite time  fixed  in  the  contract  itself  for  its  duration,  where  from  the 
terms  of  the  contract  it  appears  that  it  was  intended  to  be  permanent 
and  perpetual.  A  court  of  equity  has  power  at  the  instance  of  the  tele- 
graph company  to  enjoin  the  railroad  company  from  terminating  the 
contract  and  removing  the  poles.  But  the  rule  may  be  different  as 
to  requiring  the  railroad  company  to  specifically  perform,  by  con- 
tinuing to  make  contributions  of  money  and  property  and  to  exercise 
judgment  and  skill  in  performing  its  part  of  such  contract,  and  such 
contract  may  be  terminable  by  reason  of  changed  conditions  impos- 
ing hardship  upon  the  railroad  by  reason  of  its  continuance.^ 


sary  part  of  complainant's  right  of  way 
for  public  use  to  an  extent  which  would 
not  prevent  complainant  from  fully 
performing  its  duty  to  the  public,  and 
it  would  seem  to  be  a  reasonable  and 
just  rule  to  say  that  property  which 
can  be  acquired  by  the  exercise  of  the 
power  of  eminent  domain  may  be 
acquired  for  the  same  public  use  by  the 
application  of  equitable  estoppel." 
Ejectment  does  not  lie  on  the  part  of  a 
property  owner  owning  the  fee  of  a 
highway  against  an  electric-power 
company  where  the  line  has  been  con- 
structed and  public  interest  has  inter- 
vened. The  property  owner  is  only 
entitled  to  recover  damages.  Gurnsey 
V.  Northern  CaUfornia,  etc.  Co.,  160 
Cal.  699  (1911).  See  also  Northern 
Pacific  R.  R.  V.  Smith,  171  U.  S.  260, 
271  (1898) ;  Roberts  v.  Northern  Pac. 
R.  R.,  158  U.  S.  1  (1894) ;  Northern 
Pac.  R.  R.  V.  Murray,  87  Fed.  Rep. 
648;  Southern  Cal.  Ry.  v.  Slauson, 
138  Cal.  342  (1903);  Donohue  v. 
El  Paso,  etc.  R.  R.,  214  U.  S.  499  (1909). 
Where  a  steam  railroad  acquiesces  in  a 
street  railway  putting  in  a  crossing, 
the  steam  railroad  cannot  several 
years  later  maintain  ejectment.  Fresno 
V.  Southern  Pacific  R.  R.,  135  Cal.  202 
(1901).  Where  a  telegraph  Hne,  built 
under  a  charter  authorizing  its  con- 
struction, has  been  in  existence  on  the 
pubUc  highway  for  a  great  many  years 
without  objection  from  the  abutting 
owner  who  owns  the  fee  of  the  street, 
."it  is  to  be  presumed  that  the  right  so 


to  do,  with  reference  to  abutting  land- 
owners, was  acquired  from  the  pred- 
ecessors" of  such  abutting  landowners. 
Western  Union  Tel.  Co.  v.  Polhemus, 
178  Fed.  Rep.  904  (1910),  rev'g  167 
Fed.  Rep.  231.  See  n.  5,  p.  3655,  supra. 
1  Western  Union,  etc.  v.  Pennsyl- 
vania Co.,  129  Fed.  Rep.  849  (1904) ; 
rev'g  125  Fed.  Rep.  67.  The  mutual 
covenants  contained  in  a  contract  be- 
tween a  railroad  company  and  a  tele- 
graph company,  by  which  they  join  in 
defraying  the  expense  of  a  line  of  tel- 
egraph on  a  railroad  right  of  way,  to 
be  operated  for  railroad  and  general 
commercial  telegraph  purposes,  are  a 
sufficient  consideration  under  the  stat- 
ute of  frauds  for  sustaining  the  con- 
tract, where  there  has  been  part 
performance  of  such  consideration. 
Western  Union,  etc.  Co.  v.  Pennsyl- 
vania Co.,  129  Fed.  Rep.  849  (1904). 
A  contract  between  a  telegraph  com- 
pany and  a  railroad  consolidating 
various  previous  contracts  does  not 
necessarilj'^  displace  the  previous  con- 
tracts, but  the  same  may  continue 
after  the  expiration  of  the  new  con- 
tract. Western  Union,  etc.  Co.  v. 
Pittsburg,  etc.  Ry.,  137  Fed.  Rep.  435 
(1905).  Where  a  water-works  grant 
from  a  city  has  expired  and  the  city 
has  enjoined  in  the  state  court  the 
company  from  discontinuing  operation 
of  the  plant,  pending  the  construction 
by  the  city  of  its  own  plant,  the  com- 
pany may  deed  to  its  mortgagee  its 
equity  of  redemption,  and  the  mort- 
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A  telegraph  line  on  a  railroad  right  of  way  is  not  necessarily  real 
estate  in  the  sense  that  upon  the  termination  of  the  contract  under 
which  it  was  constructed  the  line  shall  belong  to  the  railroad  com- 
pany as  a  fixture  on  the  real  estate.  The  evident  intent  that  such 
should  not  be  the  result  will  govern.  After  the  termination  of  the  con- 
tract the  telegraph  company  has  a  right  to  remove  its  line.^     A  some- 


gagee  may  then  enjoin  the  city  from  damages,  unless  the  business  is  of  a 
preventing  its  discontinuing  operation  public  character  and  the  public  interest 
and  dismantling  and  taking  away  the  is  such  that  the  arrangement  should 
plant.  Laighton  v.  City  of  Carthage,  not  be  discontinued,  in  which  case 
175  Fed.  Rep.  145  (1909).  Where  specific  performance  may  be  decreed, 
telephone  wires  are  strung  on  poles  Moreover,  if  a  physical  connection  is 
owned  by  a  railroad  company  on  an  voluntarily  made  with  the  companies, 
agreement  which  does  not  run  for  any  and  the  public  have  acquired  an 
specified  time,  the  telephone  company's  interest  in  its  continuance,  this  obli- 
right  is  a  revocable  license  only,  and  gates  the  company  to  continue  it. 
the  wires  may  be  removed  at  any  time  State  i'.  Cadwallader,  172  Ind.  619 
by  the  railroad  company,  but  no  un-  (19()9).  A  contract  between  a  rail- 
necessary  injury  to  them  should  be  road  and  a  coal  mining  companj'  by 
done  in  removing  them.  Western  which  the  latter  agreed  to  develop  its 
Union  Tel.  Co.  v.  Carver,  74  S.  W.  mines  to  a  stated  capacity,  and  the 
Rep.  55  (Tex.  1903).  A  traffic  con-  railroad  agreed  to  purchase  the  coal 
tract  between  two  connecting  telephone  ut  a  certain  price,  cannot  be  termi- 
lines  which  does  not  specify  the  term  nated  by  either  party  alone  at  any  time, 
of  its  duration  will  e.\i)ire  on  the  oven  though  it  has  no  provision  as  to 
expiration  of  the  charter  of  either  of  the  its  duration.  McKell  v.  Chesapeake 
companies.  CampbellsviUe  Tel.  Co.  r.  &  ().  Ry.,  175  Fed.  Rep.  321  (1910). 
Lebanon,  etc.  Tel.  Co..  118  Ky.  277  »  St.  Paul,  etc.  Ry.  v.  Western,  etc. 
(1900),  holding  also  that  the  contract  Co.,  118  Fed.  Rep.  497  (1902).  Re- 
would  continue  so  long  as  the  two  affirmed  in  Great  Northern  Ry.  v. 
companies  and  their  successors  main-  WestiTn  Union  Tel.  Co.,  174  Fed. 
tained  an  exchange  at  the  point  where  Rep.  321  (1909).  Upon  the  foreclosure 
connection  was  made  or  at  the  cities  of  a  prior  mortgage  on  a  railroad  the 
from  which  exten.sions  were  made,  right  of  a  telegraph  company  to 
A  connecting  line  agreement  between  continue  its  telegraph  line  upon  the 
two  telephone  comj)anies  subject  to  railroad  right  of  way  ceases.  West- 
termination  on  thirty  days'  notice,  ern  Union  Tel.  Co.  v.  Ann  Arbor  R.  R., 
terminates  thirty  daysafter  one  notifies  90  Fed.  Rep.  379  (1S9S).  In  this 
the  other  that  the  city  has  revoked  its  case,  under  a  contract  by  which  the 
license  to  do  business.  Gravel,  etc.  railroad  company  had  furnished  the 
Tel.  Co.  V.  Lebanon,  etc.  Co.,  139  Ky.  mat(Tial  and  the  telegraph  company 
151  (1910).  A  contract  between  two  the  instruments,  the  court  in  the  fore- 
telephone  companies  for  a  period  of  closure  proceedings  allowed  the  tele- 
years  and  thereafter  until  thirty  days'  graph  company  to  remove  such  instru- 
notice  of  intention  to  terminate,  runs  nients.  Where  by  contract  a  telegraph 
at  least  thirty  days  after  a  notice  given  company  constructed  its  line  on  a 
after  the  termination  of  the  period  railroad  right  of  way,  and  agreed  that 
named.  Cravel.  etc.  Co.  r.  Lebanon,  its  rights  therein  should  not  be  as- 
etc.  Co.,  139  Ky.  827  (1910).  An  agree-  signable,  and  that  if  it  was  dissolved 
ment  between  various  telephone  com-  or  suspended  operations  the  railroad 
panics  to  exchange  facilities  without  might  take  charge,  it  was  held  that  the 
any  time  limit  being  specified,  may  be  railroad  took  title  upon  a  new  company 
discontinued  at  any  time  by  any  one  .succeeding  to  the  rights  and  property 
of  them,   with   the  remedy  of  lawful  of     the     old     company.     Latrobo     v. 
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what  similar  question  is  involved  where  a  contract  between  a  railroad 
and  a  telegraph  company  is  declared  void  on  account  of  its  containing 
an  illegal  exclusive  provision.  Difficulty  then  arises  in  determining 
whether  the  railroad  or  the  telegraph  company  owns  the  poles  and  wires 
that  have  been  erected  under  the  contract.^    The  right  of  the  telegraph 

Western  Tel.  Co.,  74  Md.  232  (1891). 
In  New  York,  etc.  Ry.  v.  Western 
Union  Tel.  Co.,  36  Hun,  205  (1885), 
it  was  held  that  a  railroad  mortgage 
covered  a  telegraph  line  built  by  the 
railroad  and  also  a  wire  placed  thereon 
by  a  telegraph  company  under  a  con- 
tract by  which  the  railroad  had  a  right 
to  buy  such  wire.  A  telephone  com- 
pany is  liable  for  cutting  and  carrying 
away  without  notice  electric-power 
wires  strung  on  the  telephone  fixtures 
on  house  tops.  Electric  Power  Co.  v. 
Metropolitan  Tel.  &  Tel.  Co.,  75  Hun, 
68  (1894) ;  aff'd,  148  N.  Y.  746  (1896). 
Even  though  a  railroad  acquires  its 
right  of  way  from  the  mortgagor  and 
the  mortgage  is  afterwards  foreclosed, 
yet  the  purchaser  at  such  foreclosure 
sale  does  not  acquire  title  to  the  rails, 
ties,  fish  plates,  etc.,  constituting  a 
railroad.  Skinner  v.  Ft.  Wayne,  etc. 
R.  R.,  99  Fed.  Rep.  465  (1900).  A 
mortgage  of  an  electric  company  cover- 
ing after-acquired  property  covers  poles 
and  wires  erected  on  railroad  property, 
as  against  a  claim  of  the  railroad 
company  based  on  an  agreement  of 
the  mortgagor.  Monmouth,  etc.  Co. 
V.  Central  R.  R.  etc.,  54  Atl.  Rep. 
140  (N.  J.  1903).  See  §  905,  supra, 
also  p.  3913,  note  1,  supra. 

A  railroad  employee  who  cuts  a 
telephone  wire  which  crosses  the  rail- 
road thirty-five  feet  above  the  tracks 
and  five  feet  above  the  telegraph  wires 
may  be  prosecuted  criminally,  even 
though  the  railroad  had  not  con- 
sented to  the  erection  of  the  telephone 
wire  and  the  right  had  not  been  con- 
demned, there  being  no  telephone 
poles  on  the  railroad  property.  Mc- 
Gowan  v.  State,  40  S.  Rep.  142  (Ala. 
1906).  The  court  said  that  even  if 
the  telephone  wire  violated  the  prop- 
erty rights  of  the  railroad  company, 
"this  would  not  authorize  the  defend- 
ant, under  the  instructions  of  the 
railroad  company,  to  take  the  law 
into  his  own  hands,  in  plain  violation 


of  the  statute.  The  statute  is  clear 
and  unambiguous  in  its  language,  and 
makes  it  an  offense  for  any  one  to  wil- 
fully cut  a  telephone  line.  It  makes 
no  exception,  and  certainly  the  facts 
in  the  case  before  us  do  not  create 
one,  but  leave  the  defendant  undoubt- 
edly within  its  provisions." 

'  Where  a  telegraph  company  fur- 
nishes the  materials  and  a  railroad 
company  the  labor  to  build  a  tele- 
graph line  they  thereby  become  joint 
owners  of  the  line  unless  the  contract 
provides  otherwise ;  but  where  the 
telegraph  company  furnishes  both 
labor  and  material  and  the  railroad 
company  merely  transports  the  ma- 
terial and  labor  free  of  charge,  the 
telegraph  line  belongs  to  the  tele- 
graph company,  subject  to  a  reason- 
able payment  to  the  railroad  for  such 
transportation.  St.  Paul,  etc.  Ry.  v. 
Western,  etc.  Co.,  118  Fed.  Rep.  497 
(1902).  Reaffirmed  in  Great  Northern 
Ry.  V.  Western  Union  Tel.  Co.,  174  Fed. 
Rep.  321  (1909).  In  Western  Union 
Tel.  Co.  V.  Burlington,  etc.  Ry.,  11 
Fed.  Rep.  1  (1882),  the  court  said: 
"The  railway  company  furnished  the 
poles  and  all  the  labor,  except  a  fore- 
man, to  construct  the  line ;  the  tele- 
graph company  furnished  a  foreman  to 
superintend  the  work,  and  also  fur- 
nished the  wire  and  insulators.  This 
certainly  constituted  the  two  com- 
panies joint  owners  of  the  property." 
In  this  case,  however,  the  court  hold 
that  only  the  exclusive  feature  of  the 
contract  was  invalid.  In  Western 
Union  Tel.  Co.  v.  Union  Pac.  Ry.,  3 
Fed.  Rep.  1  (1880),  the  court  held  that 
an  invalid  free-pass  provision  invali- 
dated the  whole  contract.  The  court 
refused  to  enjoin  the  railroad  company 
from  cutting  the  wires,  etc.,  and  said 
it  would  leave  the  parties  where  it 
found  them,  the  whole  contract  being 
void.  See  also  Central,  etc.  R.  R. 
V.  Western  U.  T.  Co.,  3  Fed.  Rep. 
417   (1880).     In     the    case,    however, 
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company  to  lease  pole  space  on  such  a  line  has  been  questioned.^  A  court 
may  order  its  receiver  of  a  railroad  to  pay  a  sum  to  a  telegraph  company, 
where  the  telegraph  company  otherwise  will  withdraw  the  services.^ 

Exclusive  contracts  granted  by  railroads  to  particular  telegraph 
companies  have  come  before  the  courts  in  various  phases.  It  is  legal 
for  a  railroad  to  authorize  a  telegraph  company  to  erect  its  lines  on 
the  railroad  right  of  way,  and  to  give  to  such  telegraph  company  the 
exclusive  right  to  those  telegraph  lines  so  erected.^  But  a  contract 
is  contrary  to  public  policy  and  to  the  Post  Road  act  of  Congress  of 
1866,  and  is  illegal  and  void,  which  provides  that  no  other  telegraph 
company  shall  build  a  telegraph  line  on  such  railroad  right  of  way.* 


Western  U.  T.  Co. 
3   Fed.    Rep.   721 
tion  was  granted, 
attempts   to   seize 


V.  Union  Pac.  Ry., 
(1880),  an  injunc- 
Where  the  railroad 
the   telegraph   line 


on  the  ground  that  the  contract  is 
void,  the  courts  will  enjoin  such  sei- 
zure and  will  decree  a  full  and  fair 
accounting  as  to  the  property  and 
rights.  Western  Union  Tel.  Co.  v.  St. 
Joseph,  etc.  R.  R.,  3  Fed.  Rep.  430 
(1880) ;  Western  U.  T.  Co.  v.  Union 
Pac.  Ry.,  3  Fed.  Rep.  423  (1880).  To 
same  effect,  Atlantic,  etc.  Tel.  Co.  v. 
Union  Pac.  Ry.,  1  Fed.  Rep.  745 
(1880);  Western  Union  Tel.  Co.  v. 
Kansas  Pac.  R.  R.,  4  Fed.  Rep.  284 
(1880).  In  United  States  v.  Union 
Pac.  Ry.,  160  U.  S.  1  (1895),  the  court 
held  (p.  53)  that  the  whole  contract 
was  void.  The  case  Western  Union 
Tel.  Co.  V.  Western  &  Atl.  R.  R.,  91 
U.  S.  283  (1875),  holds  that  an  agree- 
ment between  a  telegraph  company 
and  the  state  of  Georgia,  sole  owner 
of  a  railroad,  which  provides  that  the 
company  shall  put  up  and  set  apart 
on  its  poles  along  said  railroad  a  tele- 
graph wire  for  the  exclusive  use  of 
the  railroad ;  equip  it  with  as  many 
instruments,  batteries,  and  other 
necessary  fixtures  as  may  be  required 
for  use  in  the  railroad  stations ;  run 
the  wire  into  all  the  offices  along  the 
line  of  road,  and  put  the  same  in 
complete  working  order ;  fixes  the 
terms  upon  which  officers  of  the  road 
may  transmit  and  receive  messages 
through  the  connecting  lines  of  the 
company  ;  recognizes  the  right  of  way 
of  the  company  along  the  line  of 
road ;  regulates  the  use  of  the  wire, 
and    the    compensation    for    it,    and 


binds  the  state  to  pay  the  cost  of 
constructing  the  wire,  and  equipping 
the  same  at  railroad  stations  not  al- 
ready supplied  with  instruments,  bat- 
teries, and  other  necessary  fixtures  — 
does  not  constitute  a  sale  of  such 
wire,  batteries,  and  other  instruments 
to  the  state,  but  is  merely  a  contract 
for  her  exclusive  use  thereof. 

Where  a  municipality  takes  over 
a  street  railway  under  an  original 
agreement  by  which  the  price  is  to  be 
settled  by  arbitration,  nothing  being 
said  as  to  the  basis  of  the  price,  the 
railway  is  to  be  valued  as  capable  of 
earning  a  profit,  but  not  as  an  income- 
earning  concern.  Mayor,  etc.  v.  Dud- 
ley, etc.  Co.,  97  L.  T.  Rep.  556  (1907). 
On  this  point  see  §  931,  supra. 

'  By  the  usual  contract  between  a 
telegraph  company  and  a  railroad  by 
which  the  former  furnishes  the  mate- 
rial and  the  latter  the  labor  for  a  tele- 
graph line,  they  are  tenants  in  common 
and  the  telegraph  company  cannot 
without  the  consent  of  the  railroad 
authorize  a  person  to  string  telephone 
wires  on  the  poles,  and  if  it  gives  such 
a  permit  and  the  raih-oad  stops  its 
execution,  the  telegraph  company  is 
liable  in  damages  to  the  person  to 
whom  it  gave  the  permit.  Southern 
Inv.  Co.  V.  Postal,  etc.,  156  N.  C.  259 
(1911). 

2  Newgass  v.  Atlantic,  etc.  Ry.,  72 
Fed.  Rep.  712  (1894).  See  also  §  874, 
supra. 

3  Western  Union  Tel.  Co.  v.  Chi- 
cago, etc.  R.  R.,  86  111.  246  (1877). 

*  United  States  v.  Union  Pac.  Ry., 
160  U.  S.  1  (1895);  Western  Union 
Tel.  Co.  V.  B.  &  O.  Tel.  Co.,  23  Fed. 
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If,  however,  the  illegal  provision  is  not  so  interwoven  with  the  entire 
contract  as  to  be  practically  inseparable,  then  the  main  contract  will 


Kep.  12  (1885) ;  Western  Union  Tel. 
Co.  V.  B.  &  O.  Tel.  Co.,  22  Fed.  Rep. 
133  (1884) ;  Baltimore  &  O.  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  24  Fed. 
Rep.  319  (1884) ;  Pacific  P.  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  50  Fed.  Rep. 
493  (1892) ;  Western  Union  Tel.  Co. 
V.  B.  &  O.  Tel.  Co.,  19  Fed.  Rep.  660 
(1884);  Western  Union  Tel.  Co.  v. 
American  Union  Tel.  Co.,  65  Ga.  160 
(1880).  See  U.  S.  R.  S.,  §  3964,  and 
ch.  772,  acts  of  Congress,  1887-1889. 
An  exclusive  right  granted  by  a  railroad 
to  a  telegraph  company  is  void. 
Georgia,  R.  R.  etc.  v.  Atlantic,  etc.  Co., 
152  Fed.  Rep.  991  (1907).  Where  the 
railroad  acquiesces  in  a  new  tele- 
graph company  erecting  its  lines  on 
the  railroad  right  of  way,  the  old 
rival  telegraph  company,  claiming  an 
exclusive  contract,  cannot  enjoin  such 
construction  except  to  prevent  inter- 
ference with  its  operation  and  use  of 
its  own  lines.  Western  Union  Tel. 
Co.  V.  American  Union  Tel.  Co.,  9 
Biss.  72   (1879);    s.  c,  29  Fed.  Cas. 

790.  A  state  may  authorize  other 
telegraph  companies  to  condemn  a 
right  of  way  on  a  railroad  right  of 
way,  notwithstanding  the  railroad 
has  contracted  with  a  particular  tele- 
graph company  to  give  the  latter  an 
exclusive  right  to  use  the  railroad 
right  of  way.  New  Orleans,  etc.  R.  R. 
V.  Southern,  etc.  Tel.  Co.,  53  Ala.  211 
(1875).  An  exclusive  contract  with 
one  telegraph  company  is  void.  Union 
Trust  Co.  V.  Atchison,  etc.  R.  R.,  8 
N.  M.  327  (1895).  In  Western  Union 
Tel.  Co.  V.  Atlantic  &  Pac.  Tel.  Co., 
7  Biss.  367  (1877) ;    s.  c,  29  Fed.  Cas. 

791,  the  court  held  that  a  condemna- 
tion proceeding  in  a  state  court 
brought  by  a  telegraph  company  to 
obtain  a  right  of  way  over  a  railroad 
was  not  legal  where  a  receiver  ap- 
pointed by  the  federal  court  was  in 
possession  of  the  property.  The  court 
held  also  that  an  exclusive  contract 
with  the  Western  Union  was  not  nec- 
essarily illegal,  and  that  the  Western 
Union  might  apply  for  an  injunction 
against  the  condemnation.  The  court 
also  held  that  a  reorganized  company 


ratifies  a  telegraph  contract  b\'  acting 
under  it.  In  Canada  such  an  exclu- 
sive contract  has  been  upheld.  Cana- 
dian Pac.  Rv.  V.  Western  Union  Tel. 
Co.,  17  S.  C."  of  Can.  151  (1889).  An 
Indian  nation  has  no  power  to  grant 
a  monopoly  to  a  telephone  company 
within  its  territorv.  Muskogee,  etc. 
Co.  V.  Hall,  118  Fe"d.  Rep.  382  (1902). 
The  United  States  court  in  Minnesota 
cannot  take  jurisdiction  of  a  suit  in- 
stituted bj'-  the  United  States  govern- 
ment against  a  New  York  corporation 
and  other  parties,  where  the  New 
York  corporation  objects  to  the  juris- 
diction, the  case  being  one  where  a 
contract  between  a  railroad  company 
and  a  telegraph  company  was  at- 
tacked as  illegal.  United  States  v. 
Northern  Pac.  R.  R.,  134  Fed.  Rep. 
715  (1905). 

An  exclusive  grant  to  a  water- 
works company  by  a  municipality  is 
not  valid  where  it  was  not  expressly 
authorized  by  the  legislature,  and 
where  such  provision  is  in  considera- 
tion of  certain  things  to  be  done  by 
the  company,  the  whole  municipal 
grant  falls.  Town  of  Kirkwood  v. 
Meramec,  etc.  Co.,  94  Mo.  App.  637 
(1902).  Even  though  a  contract  be- 
tween a  water  company  and  a  city 
for  the  supplj^  of  water  contains  an 
illegal  provision  giving  the  water 
company  exclusive  rights,  yet,  if  the 
illegal  pro\T[sion  is  separable  from 
the  rest  of  the  contract,  the  court  will 
uphold  the  contract  and  reject  the 
illegal  provision.  Kimball  v.  City  of 
Cedar  Rapids,  100  Fed.  Rep.  802 
(1900).  In  quo  warranto  proceedings 
by  a  state  against  a  water-works  com- 
pany attacking  its  contract  ^nth  a 
city  the  court  may  declare  an  exclusive 
right  in  the  contract  as  unauthorized 
and  illegal  without  declaring  the  re- 
mainder of  the  contract  illegal.  State 
V.  Tampa  Waterworks  Co.,  56  Fla. 
858  (1908).  A  perpetual  lease  which 
enables  one  railroad  to  run  over  the 
tracks  of  another  is  enforceable,  al- 
though the  lease  contains  a  provision 
that  its  operation  shall  cease  during 
any  period  of  time  within  which  the 
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be  upheld  and  the  exclusive  feature  declared  void.^  A  contract  between 
a  telephone  company  and  a  hotel  by  which  the  former  is  given  the  ex- 
clusive telephone  privileges  in  such  hotel,  is  contrary  to  public  policy 
and  is  void,  but  the  illegal  part  does  not  invalidate  the  whole  contract 
if  the  illegal  part  may  be  separated.  The  hotel  may  disregard  the  ex- 
clusive feature  and  allow  other  telephone  companies  to  furnish  service 
in  the  hotel. ^ 

Moreover,  even  if  the  whole  contract  is  void,  the  court  may  grant 
time  during  which  either  company  may  make  other  arrangements.* 
Even  though  a  railroad  company  has  allowed  one  telephone  company 
to  place  its  instruments  in  the  railroad  depots  for  the  transaction  of 
business,  yet  a  competing  telephone  company  is  not  entitled  to  a  man- 
damus compelling  the  railroad  to  allow  it  also  to  install  its  instruments 
in  such  depots.'*    But  mandamus  lies  at  the  instance  of  a  telegraph 

lation  of  an  act  of  Congress  does  not 
necessarily  invalidate  the  whole  con- 
tract. Western  Union,  etc.  Co.  v. 
Pittsburg,  etc.  Ry.,  137  Fed.  Rep.  435 
(1905).  Cf.  United  States  v.  Union 
Pae.  Ry.,  160  U.  S.  1,  53  (1895).  A 
contract  between  a  telegraph  com- 
pany and  a  railroad  company  is  not 
entirely  void,  even  though  it  con- 
tains an  illegal  provision  that  the 
railroad  company  should  not  per- 
mit any  other  telegraph  company  ta 
build  or  operate  a  line  of  telegraph 
along  its  road,  where  such  provision 
was  not  the  main  consideration  of  the 
contract.  Western  Union,  etc.  Co.  v. 
Pennsylvania  Co.,  129  Fed.  Rep.  849 
(1904).  A  grant  to  a  telegraph  com- 
pany of  an  exclusive  right  of  way 
along  a  railroad  is  void  as  to  the  ex- 
clusive part.  Pacific  Postal  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  50  Fed. 
Rep.  493  (1892). 

2  Central,  etc.  Co.  v.  Averill,  199 
N.  Y.  128  (1910). 

^  Even  though  an  electric-power 
company  in  its  contract  to  furnish 
power  to  a  street  railway  agrees  not 
to  furnish  power  to  any  competing 
street  railway,  and  the  contract  is 
void,  yet  it  will  be  compelled  to  con- 
tinue to  furnish  power  until  the 
street  railway  can  make  other  pro- 
visions. Seattle,  etc.  Co.  v.  Snoqual- 
mie,  etc.   Co.,  40  Wash.   380   (1905). 

*  Idaho,  etc.  Co.  v.  Oregon,  etc. 
R.  R.,  8  Idaho,  175  (1901). 


lessee  extends  its  road  into  certain 
coal  territory  or  receives  coal  from 
other  railroads  running  through  that 
territory.  This  last  provision  is  con- 
trary to  public  policy,  and  is  void, 
but  being  a  condition  subsequent  does 
not  affect  the  validity  of  the  lease  it- 
self. Metropolitan,  etc.  Co.  v.  Colum- 
bus, etc.  Ry.,  95  Fed.  Rep.  18  (1899). 
See  also  note  1,  p.  3919,  and  note  4, 
p.  3833,  supra. 

A  statute  prohibiting  the  organiza- 
tion of  a  competing  telegraph  or  tele- 
phone company  without  the  consent 
of  an  existing  company  does  not  pre- 
vent the  construction  of  a  competing 
line  by  an  individual.  Haines  v. 
Crosby,  94  Me.  212  (1900).  An  exclu- 
sive right  granted  by  a  railroad  com- 
pany to  a  telegraph  company  for  con- 
structing a  telegraph  line  on  the  rail- 
road right  of  way  does  not  prevent  the 
railroad  constructing  its  own  tele- 
graph line  on  its  right  of  way.  Reid- 
Newfoundland  Co.  v.  Anglo,  etc.  Co., 
11910]  A.  C.  560. 

An  exclusive  right  given  by  a  pri- 
vate property  owner  to  a  gas  com- 
pany to  construct  lines  across  his 
premises,  being  void,  neither  he  nor 
the  grantee  is  entitled  to  damages 
therefor  in  condemnation  proceedings 
by  another  company  to  cross  such 
land.  Calor,  etc.  Co.  v.  Franzell, 
128  Ky.  715  (1908). 

1  The  fact  that  a  contract  between 
a  telegraph  company  and  a  railroad 
contains    an  illegal   provision   in  vio- 
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company  to  compel  a  railroad  company  to  distribute  telegraph  material 
along  the  railroad  right  of  way  where  such  railroad  company  does  the 
same  for  another  telegraph  company,  and  a  contract  between  such  latter 
company  and  the  railroad  company  by  which  the  railroad  company 
agrees  not  to  render  this  service  to  any  competing  telegraph  company 
is  illegal  and  void.^ 

Several  of  the  western  railroads  have  charters  from  Congress  or  have 
received  land  grants  from  Congress.  The  acts  of  Congress  in  such  cases 
have  usually  provided  for  free  right  of  way  to  all  telegraph  companies. 
Hence  any  contract  by  such  railroad  giving  a  monopoly  or  exclusive 
privilege  to  one  telegraph  company  is  illegal  and  void.^  If  such  a  rail- 
road is  in  the  hands  of  a  receiver,  the  court  will  order  the  receiver  to  allow 
any  other  telegraph  company  to  erect  its  lines  on  the  railroad  right 
of  way.^    A  telegraph  company  which  has  accepted  the  Post  Road  act 


1  Cumberland,  etc.  Tel.  Co.  v.  Mor- 
gan's, etc.  R.  R.,  51  La.  Ann.  29 
(1899).  A  railroad  is  bound  to  distrib- 
ute material  for  the  construction  of 
the  lines  of  a  telegraph  company  at  a 
reasonable  price  where  it  does  the  same 
for  another  telegraph  company,  even 
though  it  has  an  exclusive  contract 
with  the  latter.  Mercantile  T.  Co. 
Atlantic,  etc.  R.  R.,  63  Fed.  Rep.  910 
■(1894).  Where  a  railroad  in  accord- 
ance with  its  contract  with  a  tele- 
graph company  distributes  the  poles, 
wires,  employees,  etc.,  of  the  latter 
along  its  line  of  road  and  between 
stations,  it  may  be  compelled  by  vian- 
damus  to  do  the  same  for  a  compet- 
ing telegraph  company,  even  though 
it  has  no  contract  with  the  latter. 
State  V.  Atlantic,  etc.  R.  R.,  51  Fla. 
543  (1906) ;  s.  c,  41  S.  Rep.  705.  A 
mandamus  which  was  denied  on  ac- 
count of  its  being  in  favor  of  a  par- 
ticular company  was  reported  in 
State  V.  Atlantic,  etc.  Co.,  51  Fla.  578 
(1906). 

2  United  States  v.  Union  Pac.  Rv., 
160  U.  S.  1  (1895),  aff'g  50  Fed.  Rep. 
28,  and  rev'g  59  Fed.  Rep.  813.  Al- 
though the  acts  of  Congress  require 
all  subsidized  railroad  companies  to 
construct  and  maintain  telegraph 
lines  on  their  roads  and  to  operate 
the  same,  gi'ving  equal  facilities  to 
all,  yet  such  a  subsidized  road  may 
make  a  contract  with  a  particular  tele- 
graph company,  whereby  the  latter 
constructs  a  line  of  telegraph  on  the 


railroad  right  of  way,  giving  to  the 
railroad  company  the  exclusive  use 
of  one  wire  and  the  right  to  string 
other  wires  for  its  oa\ti  use,  and  re- 
quiring the  railroad  company  to  pay 
one  third  of  the  cost  of  constructing 
such  line,  and  to  transport  the  prop- 
erty and  employees  of  the  telegraph 
company  without  charge,  which  trans- 
portation without  charge  is  not  to  be 
extended  to  any  other  telegraph  com- 
pany. United  States  v.  Northern  Pacific 
R.  R.,  120  Fed.  Rep.  546  (1903).  hold- 
ing also  that  the  railroad  may  legally 
require  the  senders  of  messages  to  des- 
ignate the  route  over  which  such 
messages  are  ,to  be  forwarded  by  con- 
necting lines,  and  may  charge  for  such 
routing,  even  though  the  result  is 
that  the  business  is  driven  away  from 
the  railroad  offices.  A  suit  by  the 
govermnent  to  have  such  contract  an- 
nulled will  not  lie.  The  court  held  also 
that  chapter  772  of  the  acts  of  Congress 
of  1888  (25  U.  S.  Stat,  at  Large,  p.  382) 
did  not  render  illegal  such  a  contract. 
This  case  was  reversed  in  134  Fed. 
Rep.  715,  on  the  ground  that  the  court 
had  no  jurisdiction  over  the  defend- 
ant in  that  district.  The  Union 
Pacific  right  of  way  in  Colorado  is 
400  feet  A\ide,  even  though  the  full 
width  has  not  been  occupied  and  used. 
The  construction  of  the  raih-oad  itself 
Avas  a  selection  of  the  exact  location  of 
such  right  of  wav.  Stuart  v.  Union 
Pacific  R.  R.  Co.,  227  U.  S.  342  (1912). 
3  Mercantile   Tel.    Co.    r.    Atlantic, 
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of  Congress  may  condemn  a  right  of  way  on  one  of  these  land-grant 
raihoads,  where  the  statute  of  the  state  in  which  the  raihoad  is  located 
authorizes  condemnation  by  a  telegraph  company  of  a  right  of  way  on 
private  property,  even  though  it  does  not  expressly  authorize  condemna- 
tion of  a  telegraph  right  of  way  on  a  railroad.^ 

A  telegraph  company  on  the  highway  and  having  the  right  to  cross 
railroad  tracks  may  be  compelled  to  take  up  its  \\'ires  from  mider  the 
railroad  tracks  and  to  place  them  overhead,  if  the  railroad  finds  that 
the  underground  method  interferes  with  repairs  and  the  reconstruction 
of  its  tracks.^  Where  one  railroad  has  condemned  the  right  to  cross 
another  railroad,  the  former  may  authorize  a  telegraph  or  telephone 
company  to  construct  its  poles  and  wires  on  such  crossings,  the  former 
railroad  being  given  the  right  to  place  its  own  wires  on  such  poles.' 

A  telephone  company  having  a  right  under  the  statutes  of  a  state 
to  construct  its  lines  on  any  of  the  highways  in  the  state  may  enjoin  a 
turnpike  company  from  interfering  with  the  construction  of  a  telephone 
line  on  such  turnpike,  it  being  shown  that  the  poles  and  wires  as  con- 
structed will  not  interfere  with  the  use  of  the  turnpike  as  a  highway.^ 
In  any  event  under  the  principle  of  law  that  one  quasi-public  corpora- 
tion may  condemn  land  hckl  by  another  (luasi-public  corporation,  so 
far  as  such  land  is  not  necessary  for  the  duties  of  the  latter,  a  telegraph 
company  may  condemn  a  right  of  way  on  the  outer  line  of  a  turnpike.^ 
Where  a  gas  company  pays  a  plank-r(\ad  compan\'  an  annual  sum  for 
a  right  of  way,  pa^Tnent  must  be  continued,  even  though  the  plank 
road  is  made  a  public  road.^ 

A  telegrapli  company  may  condemn  a  right  of  waN-  over  a  railroad 
bridge.^     Even  though  a  telephone  company  has  contracted  to  pay 

etc.  R.  R.,  G3  Fed.  Rop.  ol3  (1S04);  &  Dauphin  Turnpike  Co.,  199  Pa.  St. 
8.  c,  63  P^d.  Rep.  910.  A  toleprraph  411  (1<K)1).  Where  a  considerable 
company  may  intervene  in  a  railroad  part  of  a  street  railway  on  a  turn- 
foreclosure  ease  and  obtain  from  the  pike  has  been  completed  the  abutting 
court  the  right  to  construct  its  lines  property  owners  vriW  not  be  granted 
on  a  railroad  right  of  way,  where  the  an  injunction  against  it.  Hinnershitz 
charter  of  the  railroad  provided  that  v.  United  Traction  Co.,  199  Pa.  St.  3 
all  telegraph  companies  should  be  al-  (1901):  200  Pa.  St.  91  (1903).  Where 
lowed  to  use  such  right  of  way.  Union  a  turnpike  carries  the  fee,  an  electric- 
Trust  Co.  V.  Atchison,  etc.  R.  R.,  8  light  company  has  no  right  to  cross 
N.  M.  327  (189.5).  the    same    mth    its    wires.     Finchley, 

1  Pacific  Postal  Tel.,  etc.  Co.  v.  Ore-  etc.  Co.  r.  Finchley,  etc.  Council, 
gon  &  Cal.  R.  R.,  103  Fed.  Rep.  907  [1902]  1  Ch.  Sm.  Cf.  s.  c,  88  L.  T. 
(1908).  Rep.  21.5  (1903). 

2  South  Eastern  Rv.  r.  European,  *  State  r.  American,  etc.  Co.,  43  N.  J. 
etc.  Tel.  Co.,  9  Exch.  303  (1854).  L.  381  (1881).     See  also  §  900.  supra. 

'  St.  Louis,  etc.  Rv.  v.  Cape  Girar-  *  Suburban,  etc.  Ry.  v.  Mononga- 
deau,  etc.  Tel.  Co.,  134  Mo.  App.  400  hela.  etc.  Co..  230  Pa.  St.  109  (1911). 
(1908).  '  The    award    in    a    condemnation 

*  People's  Tel.  &  Tel.  Co.  i'.  Berks    proceeding   by  a   telegraph   company 
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rent  to  a  bridge  over  which  its  wires  run,  yet  if  the  bridge  is  condemned 
and  made  a  pubhc  bridge,  the  telephone  company  may  cease  to  pay  the 
rental,  and  the  municipality  will  be  relegated  to  its  remedy  at  law.^ 
A  purchase  by  the  city  of  all  of  the  stock  of  a  bridge  company  does  not 
affect  the  bridge  company's  contract  with  a  street  railway  for  the  pay- 
ment of  tolls.-  A  telegraph  company  cannot  condemn  the  right  of 
way  over  a  bridge,  where  the  wire  would  interfere  with  the  working  of 
the  draw.^  A  telegraph  company  that  has  not  accepted  the  Post  Road 
act  cannot  condemn  the  right  to  cross  a  bridge  over  navigable  waters, 
under  the  act  of  Congress  authorizing  such  a  bridge.'* 

In  New  Jersey  it  is  held  that  a  telegraph  company  having  a  contract 
with  a  hotel  to  exclusively  do  business  on  the  premises  may  enjoin  the 
hotel  from  breaking  the  contract.^  But  in  New  York  it  is  held  that  a 
contract  by  which  a  hotel  gives  to  a  telephone  company  the  exclusive 
right  to  the  telephone  business  in  the  hotel  is  against  public  policy 
and  in  restraint  of  trade,  and  hence  the  hotel  may  allow  another  com- 
pan}^  to  install  its  system  in  the  hotel.® 

§  935.  A  state  or  municipal  corporation  may  regulate,  hut  cannot 
forbid,  the  construction  of  a  telegraph  line  on  highways.  —  A  state  can- 
not, by  statute  or  in  any  other  way,  grant  a  monopoly  of  telegraphic 
business  in  the  state  to  one  company  and  exclude  all  other  com- 
panies. Telegraph  business  is  interstate  commerce,  and  a  statute 
excluding  telegraph  companies  is  unconstitutional  and  is  contrary  to 
the  Post  Road  act  of  Congress.''    A  telegraph  and  telephone  company 

for  a  right  of  way  over  a  bridge  should  way  consents  thereto,  the  railway  hav- 

not  include  alleged  damage  to  personal  ing  paid  for  the  bridge  and  the  English 

property  on  the  bridge,  there  being  no  statute    requiring    consent    where    a 

evidence  to  show  such  damage.     Kan-  telegraph  line  crosses  a  railway.     South 

sas  P.  Tel.,  etc.,  Co.  v.  Leavenworth,  Eastern    Ry.    v.    National    Tel.    Co., 

etc.    Bridge   Co.,    131    Pac.    Rep.  143  [1908]  2  Ch.  50. 
(Kan.  1913).  *  Chicago,  etc.  Bridge  Co.  v.  Pacific 

1  Beaver    County    v.    Central,    etc.  M.  Tel.  Co.,  36  Kan.  113  (1887). 
Tel.    Co.,    219    Pa.    St.    340    (1908).  ^  Western  Union  Tel.  Co.  v.  Rogers, 

In  the  case  East  Tennessee  Tel.  Co.  42  N.  J.  Eq.  311  (1886). 
V.  Board  of  Councilmen,  etc.,  143  Ky.  ^  A  contract  between   a    telephone 

86    (1911),    it   was   held    that   a   city  company  and  a  hotel   by  which  the 

might  revoke  a  permit  to  a  telephone  former  is  given  the  exclusive  telephone 

company    to    erect    its    poles    on    the  privileges   in   such   hotel,   is   contrary 

street  and    run  its  wires   over  a  city  to  public  poUey  and  is  void,  but  the 

bridge,    even   though   they   had   been  illegal   part    does    not   invaUdate    the 

there  thirty  years.     Cf.  p.  3750,  supra,  whole  contract  if  the  illegal  part  may 

2  Point,  etc.  Co.  v.  Pittsburg,  etc.  Ry.,  be    separated.     The    hotel    may    dis- 

230  Pa.  St.  289  (1911).     Cf.  87  Atl.  614.  regard  the  exclusive  feature  and  allow 

^  Pacific  M.  Tel.  Co.  v.  Chicago,  etc.  other  telephone  companies  to  furnish 

Bridge  Co.,  36  Kan.   118   (1887).     A  service  in  the  hotel.     Central,  etc.  Co. 

telegraph  company  has  no  right  to  lay  v.   Averill,    199   N.    Y.    128    (1910). 
its  wires  over  a  highway  bridge  which  ^  Pensacola    Tel.    Co.    v.    Western 

passes  over  a  railway  unless  the  rail-  Union  Tel.   Co.,   96  U.   S.   1    (1877) ; 
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whose  real  business  is  to  furnish  telephone  service,  is  considered  a  tele- 
phone company  and  is  not  entitled  to  the  benefits  of  the  Post  Road  act  of 
Congress.  The  words  "  telegraph  corporations  "  do  not  always  include 
telephone  corporations.*  A  state  may  compel  a  telegraph  company 
to  pay  license  fees,^  but  a  telegraph  company  may  maintain  a  suit 
to  enjoin  state  officers  from  forfeiting  its  license  to  do  business  in  the 
state  on  account  of  its  having  removed  a  suit  from  the  state  court  to 
the  United  States  court,  the  penalty  for  which  the  statute  says  shall 
be  the  forfeiture  of  such  license.' 

Municipalities  also  are  powerless  to  prevent  a  telegraph  company 
constructing  its  lines  on  or  under  the  streets.  Not  even  a  state  statute 
authorizing  municipalities  to  control  and  regulate  such  use  of  the  streets,* 
can  give  a  municipality  the  right  to  refuse  altogether.  This  is  an  important 
principle  of  law.  Municipalities  frequently  transgress  the  limits  of  their 
powers,  and  either  refuse  to  allow  any  construction  at  all  or  impose 
onerous  conditions,  which  are  not  regulations  but  are  exactions,  having 
nothing  whatsoever  to  do  with  regulations  as  to  the  safety  ^nd  conven- 
ience of   the  public.     In   such  cases  the  telegraph  company   is  not 


Western  U.  Tel.  Co.  v.  Atlantic  &  Pac. 
Tel.  Co.,  5  Nov.  102  (LSW)).  The  Post 
Road  act  is  found  in  §§  52G3-.j2G9  of 
the  Rev.  Stat,  of  U.  S.  See  also  23 
U.  S.  Stat,  at  Large,  ch.  9,  p.  3,  mak- 
ing post  routes  of  "all  public  roads 
and  highways  while  kept  up  and 
maintained  as  such."  See  also  West- 
ern U.  Tel.  Co.  V.  Massachusetts,  12.5 
U.  S.  530  (1888).  where  Mr.  Justice 
Miller  said:  "While  the  state  could 
not  interfere  by  any  specific  statute  to 
prevent  a  corporation  from  placing 
its  lines  along  its  post  roads,  or  stop 
the  use  of  them  after  they  were 
placed  there,  nevertheless  the  com- 
pany receiving  the  benefit  of  the  laws 
of  the  state  for  the  protection  of  its 
property  and  its  rights  was  liable  to 
be  taxed  upon  its  real  or  personal 
property  as  any  other  person  would 
be."  Where  an  employee  of  a  tele- 
graph company  wliich  has  accepted 
the  Post  Road  act  of  Congress  is  ar- 
rested on  a  warrant  issued  by  a  jus- 
tice of  the  peace  for  obstructing  the 
highway  by  erecting  the  telegraph 
line  on  the  highway,  he  will  be  dis- 
charged by  the  circuit  court  of  the 
United  States  on  habeas  corpus.  Ex 
parte  Conway,  48  Fed.  Rep.  77 
(1891).     It  has  been  held  in  Califor- 


nia that  the  legislature  may  grant  to 
individuals  the  e.xclusive  right  to  a 
line  of  telegraph  betwt^en  two  cities, 
and  that  an  assigm»e  of  the  persons  to 
whom  the  grant  was  made  may  enjoin 
a  competing  concern.  California,  etc. 
Co.  V.  Alta,  etc.  Co..  22  Cal.  398 
(1863).  A  statute  prohibiting  the  or- 
ganization of  a  competing  telegraph 
or  telephone  company  without  the 
consent  of  an  existing  company  does 
not  prevent  the  construction  of  a 
competing  line  by  an  individual. 
Haines  r.  Crosby,  94  Me.  212  (11K)0). 

'  City  of  Pomona  v.  Sunset  Tel.  & 
Tel.  Co.,  224  U.  S.  330  (1912) ;  Rich- 
mond ('.  Southern  Bell  Tel.  &  Tel.  Co.. 
174  U.  S.  7G1  (1899) :  Sunset  Tel.  & 
Tel.  Co.  V.  City  of  Pasadena,  161  Cal. 
26.3  (1911).    See  n.  3,  p.  3817,  supra. 

2  St.  Louis  V.  Western  Union  TeL 
Co.,  148  U.  S.  92.  101  (1893),  sustain- 
ing a  pole-license  fee. 

'  Western  Union  Tel.  Co.  v.  Julian, 
169  Fed.  Rep.  166  (1909).  See  §  938, 
infra. 

*  For  references  to  the  statutes  of 
the  various  states  relative  to  obtain- 
ing the  consent  of  municipalities  to 
the  construction  of  telegraph  lines  in 
highwuvs.  see  Croswell  on  Electricity, 
pp.  109-114. 
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obliged  to  submit,  but  may  proceed  to  construct  without  any  ordinance 
at  all  and  if  interfered  with  may  apply  for  an  injunction  or  man- 
damus. Many  illustrations  of  the  application  of  this  principle  of  law 
are  given  in  the  notes  below.^ 


1  In  the  ease  Western  Union  Tel. 
Co.  V.  City  of  Richmond,  178  Fed. 
Rep.  310  (1909) ;  aff'd,  224  U.  S.  160, 
the  court  said  (p.  319) :  "To  hold  that 
«aid  companies  mentioned  in  said  act 
of  Congress  are  required  to  obtain 
the  consent  of  the  states  and  the 
municipaUties  through  which  they 
pass  before  they  are  entitled  to  so  use 
the  post  roads  of  the  United  States  is 
to  admit  the  power  of  an  authority 
other  than  the  United  States  to  con- 
trol them,  and  indirectly,  at  least,  to 
concede  to  such  other  authority  the 
right  to  regulate  interstate  commerce. 
-  .  .  Such  companies,  under  the  legis- 
lation of  the  Congress,  have  the  right 
to  use  the  post  roads  of  the  United 
States  in  conducting  their  business ; 
but  such  use  is  subject  to  the  police 
power  of  the  localities  where  they  so 
operate  which,  properly  exercised  by 
state  and  municipal  authority,  must 
be  respected  by  complainant  and  by 
aU  companies  similarly  situated.  The 
rules  and  regulations  promulgated  by 
such  authority  must  be  reasonable, 
should  be  free  from  local  prejudice  or 
favoritism,  and  enacted  in  an  honest 
endeavor  to  best  subserve  existing 
rights  and  conditions."  In  St.  Louis 
V.  Western  Union  Tel.  Co.,  63  Fed.  Rep. 
68  (1894);  aff'd,  166  U.  S.  388,  the 
court  said  (p.  73):  "The  defendant 
company  is  in  the  city,  with  its  poles 
and  wires  on  the  streets,  under  the 
paramount  authority  of  an  act  of  the 
federal  Congress.  It  comes  as  a  gov- 
ernmental agency,  in  performing  an 
important  function  in  interstate  com- 
merce. It  neither  asks,  nor  can  the 
city  demand,  any  permit  or  license  to 
be  and  remain  on  such  public  high- 
way. It  has  the  right  to  demand  the 
use  of  the  plaintiff's  streets  and  al- 
leys, and  the  plaintiff  must  submit  to 
such  use,  with  or  without  an  ordi- 
nance." A  city  cannot  impose  un- 
reasonable conditions  upon  a  tele- 
graph company  constructing  its  lines 
in  the  streets,  and  the  court  will  pass 


on  the  reasonableness  of  the  condi- 
tions, but  a  temporary  injunction 
against  the  city's  interfering  with  the 
construction  will  not  be  granted 
where  it  would  practically  decide  the 
whole  case  on  the  merits  %vithout  a 
trial.  Mackay  Tel.  etc.  Co.  v.  Texar- 
kana,  199  Fed.  Rep.  347  (1912),  the 
court  saying:  "Under  those  acts  of 
Congress,  plaintiff  is  legally  entitled 
to  the  use  of  the  streets  and  alleys  of 
Texarkana  for  the  construction  of  its 
line.  The  city  may  impose,  under  its 
police  power,  reasonable  requirements 
on  the  company  as  to  the  manner  of 
construction  and  maintenance  of  its 
line.  It  does  not  lie  exclusively  within 
the  power  of  either  the  company  or 
the  city  to  determine  what  is  a 
reasonable  requirement.  The  in- 
quiry must  be  open  in  the  court  and 
must  depend  largely  on  the  actual 
state  of  affairs  in  the  city."  In  the 
case  Western  Union  Tel.  Co.  v.  Su- 
perior Court,  15  Cal.  App.  679  (1911), 
the  court  said  (p.  688):  "From  the 
principles  as  thus  affirmed,  these 
incontrovertible  propositions  flow : 
1.  That  telegraph  corporations  that 
have  accepted  the  restrictions  and 
obligations  prescribed  as  to  such  cor- 
porations by  Congress  are  not,  pri- 
marily, beholden  to  any  state  for 
their  right  to  transact  a  telegraph 
business  therein ;  that  the  sole  source 
of  their  authority  to  enter  any  of  the 
states  or  territories  of  the  United 
States,  where  there  are  military  and 
post  roads  and  government  water- 
ways, for  the  purpose  of  doing  business 
therein  is  in  the  acts  of  the  federal 
Congress.  2.  That  no  state  has  the 
power,  under  the  indicated  circum- 
stances, to  exclude  such  corporations 
from  the  right  or  privilege  of  earr^'ing 
on  the  business  for  which  they  are 
formed  within  its  borders  ;  that,  while 
the  state  may  impose  upon  such  cor- 
porations, as  it  may  upon  all  corpora- 
tions of  whatever  kind  or  nature, 
organized  and  existing  under  the  laws 
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Where  an  employee  of  a  telegraph  company  which  has  accepted  the 


of  another  state,  reasonable  regula- 
tions, and  to  that  end  prescribe  and 
require  certain  reasonable  prerequi- 
sites to  the  exercise  of  the  authority 
conferred  on  them  by  Congress  to  do 
business  in  such  state,  yet  no  state 
will  be  permitted,  whether  under  the 
guise  of  regulation  or  otherwise,  to 
enact  any  legislation  the  effect  of 
which  would  or  might,  practically, 
be  to  prevent  them  from  doing  busi- 
ness in  such  state,  or  in  effect  result  in 
an  attempt  on  the  part  of  such  state 
to  regulate  commercial  intercourse 
between  its  citizens  and  those  of  other 
states,  or  to  control  the  transmission 
of  all  telegraphic  correspondence  with- 
in its  own  jurisdiction."  Where  the 
state  statute  in  prescribing  conditions 
on  which  municipalities  may  grant 
street  rights  excepts  telegraph  or 
telephone  companies  doing  an  inter- 
state business,  such  a  company  may 
construct  and  maintain  its  lines  in  the 
streets  without  obtaining  the  consent 
of  the  municipality,  and  hen^^e  the 
company  may  enjoin  the  city  from 
interfering  with  its  lines  and  reducing 
its  rates,  but  must  comply  with  rea- 
sonable police  regulations  as  to  tho 
manner  of  construction  and  mainte- 
nance. Sunset  Tel.  &  Tel.  Co.  v. 
Citv  of  Eureka,  172  Fed.  Rep.  755 
(1902);  Sunset  Tel.  &  Tel.  Co.  v. 
City  of  Pomona,  172  Fed.  Rep.  829 
(1909),  the  court  holding  also  that  the 
fact  that  tho  company  does  an  intra- 
state as  well  interstate  business  does 
not  change  this  rule,  and  that  an  in- 
junction lies  against  the  city  cutting 
down  the  poles.  On  appeal  in  the 
last-mentioned  case  the  supreme  court 
reversed  172  Fed.  Rep.  829.  and  held 
that  while  a  city  under  the  California 
statutes  could  not  remove  poles  and 
wires  used  on  its  trunk  lines  for  inter- 
state telephone  business,  yet  it  might 
remove  poles  and  wres  used  to  connect 
with  customers.  City  of  Pomona 
V.  Sunset  Tel.  &  Tel. 'Co.,  224  U.  S. 
330  (1912),  Mr.  Justice  Holmes  inti- 
mating in  a  dictum  that  the  power  of 
the  city  over  poles  and  wires  used  in 
interstate  commerce  might  be  greater 
than   supposed.      The  supreme  court 


ordered  the  bill  to  be  dismissed  without 
prejudice.  Notwithstanding  the  Post 
Road  act  of  Congress  of  186G,  and  the 
amendments  thereto,  a  telegraph  com- 
pany that  has  accepted  its  provisions 
cannot  construct  its  telegraph  Unes  in 
the  streets  of  a  city  without  complying 
with  the  reasonable  regulations  of 
the  city,  and  such  act  of  Congress 
does  not  enable  a  telegraph  company 
to  construct  a  district  telegraph  sys- 
tem in  a  city  to  collect  messages  and 
to  carry  on  a  messenger,  watchman, 
fire,  burglar,  and  poUce  signal  busi- 
ness. Citv  of  Toledo  v.  Western,  etc. 
Co.,  107  'Fed.  Rep.  10  (1901).  A 
telegraph  company  before  applying 
for  an  injunction  against  a  city  in- 
terfering with  the  construction  of  its 
lines  must  apply  to  the  common  coun- 
cil for  an  ordinance.  Western  Union, 
etc.  Co.  V.  Citv  of  Toledo,  121  Fed. 
Rep.  734  (1903). 

The  latest  authority  on  the  ques- 
tion of  what  conditions  may  rea- 
sonably be  imposed  by  a  munic- 
ipality on  a  telegraph  company  is 
Western  Union  Telegraph  Co.  v.  Rich- 
mond, 224  U.  S.  160  (1912),  aff'g 
178  Fed.  Rep.  310.  holding  that  a 
municipality  may  require  a  telegraph 
company  to  put  its  wires  underground 
in  "the  populous  and  congested  center 
of  the  city"  (178  F<'d.  Rep.  322),  and 
may  require  tho  comjiany  to  allow^  the 
city  to  string  its  fire-alarm  and  poUco 
wires  on  the  poles  without  charge,  and 
use  one  underground  duct  without 
charge  (224  U.  S.  1G6),  and  may 
require  the  company  to  construct  a 
thirty  per  cent,  surplus  of  under- 
ground facilities  for  tho  use  of  other 
companies  on  proper  compensation, 
and  may  require  the  company  to  allow 
the  street  committee  to  permit  other 
companies  to  put  wires  on  the  poles  on 
proper  compensation,  and  may  require 
the  company  to  pay  a  license  fee  of 
S2  per  pole  per  year,  but  that  a  pro- 
vision limiting  the  company's  rights  to 
fifteen  years  will  not  necessarily  ter- 
minate the  company's  rights  at  the 
end  of  that  time.  Some  of  the  dicta 
of  Mr.  Justice  Holmes  in  the  opinion 
are  inconsistent  with  96  U.  S.  1  and 
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125  U.  S.  530.  Even  though  an 
elevator  and  warehouse  company  ac- 
cepts a  state  license  which  requires 
it  to  obey  all  regulations  prescribed 
by  the  state,  nevertheless  it  may  re- 
fuse to  obey  regulations  that  are 
illegal.  Cargill  Co.  v.  Minnesota,  180 
U.  S.  452  (1901).  The  fact  that  the 
statute  authorizes  an  electric-light 
company  to  lay  its  wires  in  the  streets 
does  not  exempt  the  company  from 
complying  with  reasonable  poHee  regu- 
lations in  laying  such  wires,  and  the 
courts  will  not  mandamus  a  city  to 
allow  such  laying  irrespective  of  the 
ordinances.  Missouri  v.  Murphy,  170 
U.  S.  78  (1898).  The  state  cannot 
prohibit  the  construction  of  an  under- 
ground natural-gas  pipe  line  in  the 
highways  with  the  consent  of  the 
abutting  owners  who  own  to  the  center 
of  the  street,  the  plan  being  to  carry 
on  interstate  commerce,  and  not 
interfering  with  the  use  by  the  public 
of  the  street.  Kansas,  etc.  Co.  v. 
Haskell,  172  Fed.  Rep.  545  (1909); 
aff'd,  224  U.  S.  217,  suh  nom.  Haskell 
V.  Kansas  Natural  Gas  Co.  A  city's 
consent  to  the  construction  of  a  tele- 
phone Une  is  not  a  franchise.  Dakota, 
etc.  Tel.  Co.  v.  City  of  Huron,  165 
Fed.  Rep.  226  (1908).  A  telephone 
company  purchasing  from  an  indi- 
vidual a  telephone  line  may  operate 
it,  even  after  the  grant  from  the  city 
to  the  individual  has  expired  by  its 
own  terms,  it  appearing  that  the  grant 
required  from  the  city  was  for  con- 
struction, but  that  the  statute  did  not 
require  a  grant  from  the  city  for  opera- 
tion. Dakota,  etc.  Tel.  Co.  v.  City  of 
Huron,  165  Fed.  Rep.  226  (1908). 
Where  a  telephone  company  is  liti- 
gating with  a  city  in  regard  to  the 
franchise  and  a  stockholder  of  the 
former  obtains  a  new  franchise,  and 
the  litigation  ceases  and  the  company 
reconstructs,  it  is  presumed  to  have 
accepted  the  new  franchise.  Cumber- 
land Tel.  etc.  Co.  v.  City  of  Evansville, 
143  Fed.  Rep.  238  (1906).  A  statute 
authorizing  cities  to  regulate  and 
control  or  prohibit  poles  and  wires 
upon  the  streets,  does  not  give  an 
absolute    right    to    the    city,    but    is 


one  for  the  reasonable  exercise  of  it3 
pohee  powers.  City  of  Wichita  v.  Old 
Colony  Trust  Co.,  132  Fed.  Rep.  641 
(1904).  A  municipality  may  pass  regu- 
lations in  regard  to  telegraph  wires 
and  poles.  An  ordinance  prohibiting 
the  stretching  of  electric-light  -wires 
upon  or  over  buildings  is  legal.  Elec- 
tric Imp.  Co.  V.  San  Francisco,  45 
Fed.  Rep.  593  (1891). 

California:  An  ordinance  by  a 
municipality  to  a  telegraph  company 
that  has  accepted  the  Post  Road  act 
of  Congress  is  not  such  a  franchise  as 
may  be  taxed  by  a  city,  it  being 
merely  a  police  regulation.  Western 
Union,  etc.  Co.  v.  City  of  VisaUa, 
149  Cal.  744  (1906).     Cf.  §938,  infra. 

Colorado :  Mandamus  by  a  board  of 
public  works  to  allow  a  telephone 
line  to  be  erected  in  accordance  with 
an  ordinance  was  involved  in  Board  of 
Public  Works,  etc.  v.  Denver  Tel.  Co., 
28  Colo.  401    (1901). 

Georgia:  Under  the  Post  Road  act 
of  Congress  a  telegraph  company 
cannot  be  prevented  by  a  state  or 
municipality  from  constructing  its 
Lines  on  the  highways,  and  a  hneman 
of  such  a  company  cannot  be  con- 
victed criminally  of  obstructing  the 
highway.  Accordingly,  where  a  mu- 
nicipality orders  the  poles  to  be  removed 
on  account  of  street  improvements  it 
must  at  the  same  time  give  new 
locations.  Carver  v.  State,  11  Ga. 
App.  22  (1912). 

Iowa:  Where  a  statute  gives  to 
telephone  companies  the  right  to  use 
the  highways  and  streets,  another 
statute  to  the  effect  that  no  franchise 
shall  be  granted  by  a  city  unless  a 
majority  of  the  voters  vote  therefor, 
does  not  apply  to  such  corporation, 
but  is  intended  to  apply  to  street 
railways  and  other  purely  local  fran- 
chises. East  Boyer  Tel.  Co.  v.  Incor- 
porated Town  of  Vail,  129  N.  W.  Rep. 
298  (Iowa,  1911). 

Kansas:  A  telegraph  or  telephone 
company  ha\'ing  a  statutory  right  to 
construct  its  lines  on  highwaj's,  should 
first  request  a  municipality  to  pre- 
scribe reasonable  regulations,  and  then 
if  the  municipality  fails  to  do  so  the 
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company  has  a  right  to  construct  with- 
out any  regulations.  New  Hope  Tel. 
Co.  I'.  City  of  Concordia,  81  Kan.  514 
<1910). 

Kentucky:  Where  a  municipality 
authorizes  the  construction  of  a  tele- 
graph line  on  condition  of  the  com- 
pany paj'ing  a  certain  annual  fee,  and 
the  company  prueeeds  to  construct 
its  line,  it  is  bound  to  i)ay  the  fee, 
even  though  originally  it  might  have 
contested  the  same  and  even  though 
it  did  not  accept  the  ordinanc*-  in 
writing,  as  required  by  the  terras  of 
the  ordinance.  Postal,  etc.  Co.  r. 
City  of  Newport,  76  S.  W.  R«p.  l."><) 
(Ky.  19()3).  A  telephone  franchise 
from  a  municipality  in  Kentucky  can 
be  granted  only  for  twenty  years  and 
only  after  advertising  for  bids,  in 
accordance  with  tlu*  constitution. 
Cumberland  Tel.  &  Tel.  Co.  f.  City 
of  Calhoun,  151  S.  W.  Rep.  G.')0 
(Ky.  1012). 

Massachusetts:  A  suit  by  a  teh^- 
graph  company  to  enjoin  public?  offi- 
cials from  interfering  with  its  wir»'S  and 
poles,  .should  not  be  against  the  city, 
if  the  officers  represent  the  state. 
Postal  Tel.,  etc.  Co.  v.  City  of  Worces- 
ter, 202  Mass.  .T20  (lOfmj. 

In  Suburban  Light,  etc.  Co.  v. 
Boston,  1.'):^  Mass.  2()0  (1891).  the 
court  held  that  a  municii)ality.  under 
a  statutory  power  to  designate  the 
streets,  so  far  as  practi<'able,  for  poles 
of  electric-light  companies,  might  re- 
fuse altogether;  but  the  cotirt  jiointed 
out  that  an  electric-light  plant  is 
local  and  in  this  respcx't  differs  from  a 
telegraph  line.  Where  the  statut«'s  of 
the  state  prescribe  that  a  telegraph 
company  shall  obtain  from  tlu'  munici- 
pality a  wTiting  specifying  the  height 
and  places  of  the  wires,  which  writ- 
ing is  to  be  recorded  in  the  records 
of  the  city,  such  a  statute  applies 
to  wires  crossing  the  road.  Hence,  if 
an  employee  of  a  telegraph  company 
while  stringing  wires  without  such 
previous  consent  of  the  municipality 
is  injured  by  reason  of  the  wire  be- 
ing struck  by  a  street  car,  he  has 
no  recourse  .against  the  street-railway 
company,   and   he  cannot   claim   that 


the  Post  Road  act  of  Congress  gave 
the  company  the  right  to  so  string 
the  •wires  without  reference  to  the 
state  statute.  Banks  v.  Highland  St. 
Ry.,  130  Mass.  485  (1884).  Where 
the  statute  leaves  the  location  of  the 
poles  to  the  local  authorities,  their 
action  is  final  so  far  as  the  right  to 
remove  them,  or  liability  to  indictment, 
is  concerned.  Commonwealth  r.  Bos- 
ton, 97  Mass.  .').")5  (1867). 

Michiijnri :  Where  a  telephone  com- 
pany has  a  grant  from  a  city  allow- 
ing the  company  to  construct  its 
wires  and  poles  in  the  street,  the  city 
cannot  aftc-rwards  prevent  such  con- 
struction by  refusing  to  make  regu- 
lations as  to  the  same  and  by  passing 
an  ordinance  prohibiting  the  erection 
of  poles  without  the  consent  of  the 
city.  The  court  will  give  the  city 
a  reasonable  time  to  make  such  regu- 
lations, and  if  not  then  made  will  en- 
join the  city  from  interfering  with 
the  construction  of  the  poles  without 
any  regulations,  except  such  as  may 
be  api)roved  by  the  court.  Michigan, 
etc.  Co.  r.  City  of  St.  Joseph,  121 
Mich.  .")(r2  (1899). 

Minnesota :  Where  a  telephone 
company  is  authorized  by  a  munic- 
ipal grant  to  erect  its  poles  as  located 
by  the  commissioner  of  public  works, 
and  he  refuses  in  an  arbitrary  an<l 
unjustifiable  way  to  give  the  locations, 
its  remedy  is  not  to  erect  the  poles 
without  reference  to  him,  hut  to  apply 
for  a  mamtntttus.  City  of  St.  Paul 
r.  P>eedy.  S6  Minn.  3")0  (1;K)2). 

Monlntin:  Wh»'re  a  statute  author- 
izes cities  to  make  reasonable  regula- 
tions in  regard  to  the  construction 
of  telephone  lines,  and  a  city  refuses 
to  act,  a  telephone  company  may  by 
a  rtianriatnus  compel  a  city  to  designate 
the  places  for  the  erection  of  poles. 
State  r.  Mayor,  etc.,  34  Mont.  67 
(10<M»).  Mandamus  will  not  lie  to 
compel  a  city  to  designate  streets  on 
which  a  telephone  line  may  be  erected 
where  the  statute  gives  that  right, 
inasmuch  as  the  only  duty  of  the  city 
is  to  designate  in  what  part  of  the 
street  the  poles  shall  be  placed.  State 
r.  Mayor,  etc.,  33  Mont.  345  (I9a5). 
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on  the  highway,  he  will  be  discharged  by  the  circuit  court  of  the  United 


Where  a  city  refuses  to  designate  the 
location  of  poles  for  a  telephone 
company,  as  prescribed  by  'statute, 
and  requires  the  wires  to  be  laid  in 
underground  conduits,  mandamus  lies 
to  compel  it  to  designate  the  location 
of  the  poles,  and  a  general  statute 
applicable  to  telephone  companies  to 
that  effect  applies  to  foreign  as  well  as 
domestic  telephone  companies.  State 
V.  Mayor,  etc.,  30  Mont.  338  (1904). 

New  Jersey:  Under  the  New  Jer- 
sey statute,  where  a  through  tele- 
graph and  telephone  line  is  being  con- 
structed, a  municipality  has  no  power 
to  refuse  to  designate  its  location  on 
the  streets,  and  mandamus  lies  to 
compel  such  designation.  New  York, 
€te.  Tel.  Co.  v.  Mayor,  etc.  of  Bound 
Brook,  66  N.  J.  L.  168  (1901).  A 
municipality  having  power  by  statute 
to  regulate  the  construction  of  tele- 
phone lines  cannot  refuse  altogether 
to  allow  such  construction,  but  can 
only  regulate  the  construction.  Hence, 
an  ordinance  that  construction  shall 
only  be  upon  consent  of  a  certain 
board  is  illegal.  Inhabitants,  etc. 
V.  N.  Y.,  etc.  Tel.  Co.,  57  N.  J.  Eq.  123 
(1898).  A  municipality  cannot  enjoin 
the  running  of  an  electric  ware  across 
the  street  twenty-five  or  thirty  feet 
from  the  ground,  where  there  is  no 
ordinance  against  it  and  it  does  not 
interfere  with  the  use  of  the  street. 
Mayor,  etc.  v.  Holland,  etc.  Co.,  35 
Atl.  Rep.  344  (N.  J.  1896).  The  power 
of  the  municipality  to  regulate  and  to 
designate  the  location  of  poles  does  not 
give  it  power  to  refuse  location  and  cut 
down  the  wires.  American  Union  Tel. 
Co.  V.  Harrison,  31  N.  J.  Eq.  627  (1879). 

New  York:  In  the  Matter  of  the 
Transfer  of  Property  and  Franchises 
by  Telephone  Companies  the  public 
ser\'iee  commission  in  a  ruling  made 
April  17,  1911,  said:  "The  courts  of 
this  state  have  repeatedly  recognized 
that  a  right  to  occupy  streets  and 
highways  throughout  the  state  is 
conferred  by  the  transportation  cor- 
porations law  and  not  by  local 
authorities.  Local  authorities  are  per- 
mitted by  the  law  to  regulate  the  exer- 
cise   of    this   right,    but    they    cannot 


prevent  its  exercise  unless  there  is 
some  special  statute  permitting  the 
same  in  a  given  locality.  This  propo- 
sition is  clearly  laid  down  by  the  court 
of  appeals  in  Village  of  Carthage  v. 
Central  New  York  Telegraph  and 
Telephone  Co.,  185  N.  Y.  448.  It  is 
recognized  by  the  appellate  division 
of  the  fourth  department  in  Rochester 
Telephone  Company  v.  Ross,  125  A.  D. 
76,  and  by  the  court  of  appeals  in 
Rochester  Telephone  Company  v.  Ross, 
195  N.  Y.  429."  A  provision  in  a 
grant  by  a  village  to  a  water-works 
company  under  the  New  York  statute 
for  the  supply  of  water  for  municipal 
and  fire  purposes,  to  the  effect  that  the 
village  shall  have  the  right  to  buy  the 
water-works  plant  at  the  end  of  stipu- 
lated periods  by  giving  a  year's  notice, 
is  ultra  vires  and  void  and  cannot  be 
enforced  by  or  against  the  village. 
Matter  of  Water  Comrs.  of  White 
Plains,  176  N.  Y.  239  (1903).  A 
condition  in  an  ordinance  from  a 
municipality  to  a  telephone  company, 
fixing  the  rates  to  be  charged  to  the 
public,  is  not  binding  on  the  telephone 
company,  even  though  it  has  pro- 
ceeded under  the  ordinance,  where 
the  city  has  merely  statutory  right 
to  regulate  the  poles  and  wires.  Such 
a  power  cannot  be  used  to  force  a 
contract  for  the  benefit  of  the  city  or 
its  citizens.  Wright  i\  Glen  T.  Co., 
112  N.  Y.  App.  Div.  745  (1906), 
the  court  approving  the  deci- 
sion in  Farmer  v.  Telephone  Co., 
72  Ohio  St.  526.  Where  a  statute 
gives  a  gas  company  the  right  to  use 
the  streets  with  the  consent  of  the 
municipality,  a  provision  in  the  mu- 
nicipal grant  that  it  shall  continue  for 
thirty  years  only  is  ineffective.  City 
of  New  York  v.  New  York,  etc.  Co., 
135  N.  Y.  App.  Div.  260  (1909). 
A  telegraph  or  telephone  company 
incorporated  in  New  York  state  after 
1881  is  bound  by  the  statute  of  1881 
requiring  such  companies  to  obtain 
the  consent  of  the  local  authorities 
to  the  use  of  the  streets  in  addition 
to  taking  out  a  charter  from  the 
state.  Matter  of  New  York,  etc. 
Co.,  133  N.  Y.  App.  Div.  635  (1909) ; 
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States  on  habeas  corpus}     The  law  is  that  a  telegraph  company,  which 


aff'd,  200  N.  Y.  527.  Where  a  city 
by  its  charter  has  power  to  prevent 
the  erection  of  telephone  poles  and 
wires,  it  may  grant  permission  on 
condition  that  the  telephone  company 
pays  a  certain  percentage  of  its  gross 
receipts  to  the  city,  although  the  rule 
would  be  different  if  the  city  had 
merely  power  to  regulate  the  con- 
struction. City  of  Jamestown  v.  Home 
Telephone  Co.,  125  N.  Y.  App.  Div.  1 
(1908).  The  right  of  a  telephone  com- 
pany in  New  York  to  erect  its  poles  on 
the  streets  comes  by  direct  grant  from 
the  state  and  not  from  the  municipali- 
ties. Gannett  v.  Independent  Tel. 
Co.,  55  N.  Y.  Misc.  Rep.  555  (1907). 
An  incorporated  village  has  no  power 
to  compel  a  telephone  company  to 
place  its  wires  underground  where  there 
is  no  statute  expressly  conferring  that 
power  upon  the  \allage.  The  village 
is  entitled  merely  to  regulate  the 
erection,  in  other  words,  the  location 
of  the  poles  and  the  streets  to  be 
occupied.  Village  of  Carthage  v.  Cen- 
tral, etc.  Co.,  185  N.  Y.  448  (1906). 
Mandamus  lies  to  compel  municipal 
authorities  in  New  York  city  to  allow 
a  telegraph  company  to  repair  its 
lines.  Matter  of  Seaboard,  etc.  Co., 
68  N.  Y.  App.  Div.  283  (1902).  Man- 
damus lies  to  compel  a  village  to 
grant  a  permit  to  a  telephone  com- 
pany to  erect  its  lines  where  the 
statute  authorizes  such  erection. 
People  V.  Trustees,  etc.,  35  N.  Y. 
Misc.  Rep.  675  (1901).  A  telephone 
company  in  New  York  has  no  power 
to  use  the  streets  of  a  city  for  its  poles 
in  violation  of  an  ordinance  of  the 
city.  Utica  v.  Utica  Telephone  Co., 
24  N.  Y.  App.  Div.  361  (1897).  A 
city  may  attach  reasonable  conditions, 
which  protect  the  interests  and  well- 
being  of  the  city,  but  cannot  attach 
conditions  that  damages  to  adjacent 
property  shall  be  arbitrated  by  city 
assessors,  and  that  the  road  shall  be 
constructed  within  a  given  time.     Such 


conditions  are  not  reasonable  or  law- 
ful, inasmuch  as  they  relate  to  matters 
over  which  the  legislature  has  sole 
control.  Re  King's  County  Elev.  R.R., 
105  N.  Y.  97  (1887).  A  city  cannot 
exact  a  sum  of  money  for  a  grant 
from  it.  Beekman  v.  Third  Avenue 
R.  R.,  153  N.  Y.  144,  158  (1897). 
A  telephone  company  is  not  obliged 
to  pay  the  municipality  for  construct- 
ing its  lines  on  the  highways  in  such 
municipality.  State,  etc.  Co.  v.  Elli- 
son, 121  N.  Y.  App.  Div.  499  (1907). 

Ohio:  Even  though  the  statute 
gives  the  courts  power  to  direct  in 
what  mode  a  telephone  company 
shall  construct  its  lines  in  munici- 
palities, the  court  cannot  impose  a 
condition  as  to  the  rates.  State  v. 
Toledo,  etc.  Co.,  72  Ohio  St.  60  (1905). 
Under  the  Ohio  statute  if  a  telephone 
or  telegraph  company  is  unable  to 
agree  with  the  city  as  to  the  use  of 
the  streets,  the  company  may  apply 
to  the  court  for  permission  to  construct 
its  lines,  even  though  the  city  owns 
the  fee  of  the  streets.  City  of  Zanes- 
ville  V.  Zanes\'ille  T.  &  T.  Co.,  64 
Ohio  St.  67  (1901).  See  Farmer  v.  Co- 
Imiibian,  etc.  Co.,  72  Ohio  St.  526  (1905) . 

Pennsylvania:  After  a  telephone 
line  has  been  constructed,  as  authorized 
by  a  eit5'  grant,  and  a  change  to  under- 
ground is  thereafter  authorized,  the 
city  cannot  still  later  refuse  to  allow 
the  underground  except  by  consent  of 
the  city  council.  The  right  to  impose 
conditions  ended  with  the  original 
grant  and  thereafter  only  reasonable 
regulations  could  be  imposed.  Com- 
monwealth V.  Warwick,  185  Pa.  St.  623 
(1898).  In  the  case  Punxsutawney 
Borough  V.  Western  Union  Tel.  Co., 
18  Pa.  Dist.  Rep.  308  (1908),  in- 
vohang  the  validity  of  a  pole- 
license  fee,  the  court  said  that 
the  defendant  having  accepted  the 
Post  Road  act  of  Congress  of  July 
24,  1866,  "had  and  still  has  the  right 
and   authority   to   occupy   the  public 


^  Ex  parte  Conway,  48  Fed.   Rep.     may  test  the  validity  of  the  ordinance 
77    (1891).     A  local  agent   of  an  ex-    by /lofeeas  corpus  proceedings.     Hardee 
press  company  who  has  been  arrested    v.  Brown,  56  Fla.  377  (1908). 
for  its  not  paying  a  license  fee  to  a  city 
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has  accepted  and  is  entitled  to  the  benefits  of  the  Post  Road  act  of 


streets  and  highways  of  said  munioi- 
pality  with  its  poles,  wires,  etc.,  with- 
out first  having  obtained  a  license  or 
permit  from  the  municipality  so  to 
do."  See  also  Williamsport  Pass.  Ry. 
V.  Williamsport,  120  Pa.  St.  1  (1888) ; 
Milville  V.  Evergreen  Ry.,  131  Pa.  St. 
1  (1890).  Even  though  a  domestic 
telephone  company  has  erected  its 
lines  on  the  street  of  a  city  without  the 
consent  of  the  city,  as  required  by 
statute,  and  even  though  it  has  leased 
the  same  to  a  foreign  telegraph  com- 
pany, which  has  no  right  to  use  the 
streets  for  that  purpose,  yet  where  the 
poles  have  been  in  the  streets  for 
twenty-one  years  without  objection, 
and  have  cost  a  large  amount  of 
money,  and  various  ordinances  have 
been  passed  in  regard  to  them  and 
license  fees  collected,  a  bill  in  equity 
by  the  city  to  remove  the  poles  will 
be  denied.  City  of  Bradford  v.  New 
York,  etc.  Co.,  206  Pa.  St.  582  (1903). 
Where  an  indi^ddual  owning  a  tele- 
phone line  accepts  in  writing  an  ordi- 
nance imposing  a  fee  of  fifty  cents  per 
pole  per  annum,  and  then  sells  a  line 
to  a  telephone  company,  which  assumes 
the  duties  and  obligations,  the  tele- 
phone company  must  pay  the  amount, 
not  as  a  license  fee,  but  as  a  contract 
obligation.  Cochranton  Borough  i'. 
Cochranton  Tel.  Co.,  41  Pa.  Sup.  Ct. 
146  (1909).  An  express  acceptance 
by  a  gas  company  of  an  ordinance 
excepting  such  of  its  terms  as  might  be 
held  illegal,  binds  the  company  to  pay 
an  annual  sum  to  the  city,  as  required 
by  the  ordinance,  even  though  the 
courts  hold  subsequently  that  other 
companies  need  not  pay  an  equivalent 
sum.  Allegheny  v.  Gas,  etc.  Co.,  172 
Pa.  St.  632  (1885). 

South  Dakota:  A  municipality  has 
no  power  to  impose  on  a  telephone 
company  any  conditions  or  establish 
any  regulations  other  than  those  per- 
mitted by  the  legislature,  where  the 
grant  comes  from  the  legislature. 
Missouri,  etc.  Co.  v.  City  of  Mitchell, 
22  S.  Dak.  191  (1908). 

Tennessee :  A  corporation  organized 
to  erect  and  operate  a  telegraph  line 
has  no  power  to  erect  a  telephone  line, 


even  if  it  intended  incidentally  to  do  a 
telegraph  business.  Home  Tel.  Co. 
V.  Mayor,  etc.,  118  Tenn.  1  (1907). 

Washington:  A  tax  by  a  munici- 
pality on  a  franchise  of  a  telegraph 
company,  which  has  accepted  the  Post 
Road  act  of  Congress,  is  illegal  as  a 
tax  on  a  federal  franchise.  Western 
Union  Telegraph  Co.  v.  Lakin,  53 
Wash.  326  (1909),  the  court  saying: 
"The  company  possessed  under  its 
federal  franchise  the  right  to  do  busi- 
ness upon  all  the  roads  and  high- 
ways in  the  county  of  Pierce,  whether 
within  or  without  incorporated  cities 
and  towns.  This  right  could  not  be 
denied.  The  power  of  the  city  was 
limited  to  its  right  to  regulate  the  use 
of  the  privilege  granted  lij'  Congress. 
It  might  provide  that  poles  and  wres 
should  be  carried  over  certain  streets ; 
that  the  wires  should  be  carried  on 
poles  or  buried  in  the  ground ;  that 
travel  should  not  be  unreasonably 
obstructed,  and  that  poles  should  be 
of  certain  height,  and  other  like  inci- 
dents. Beyond  this  it  had  no  power 
to  go.  The  ordinance  relied  upon 
did  not  grant  a  franchise."  A  city 
cannot  be  compelled  by  mandamus  to 
allow  a  second  telephone  company  to 
construct  its  lines  in  the  streets,  even 
though  the  constitution  pro\'ides  that 
any  corporation  shall  have  the  right 
to  construct  telephone  lines  within 
the  state,  there  being  no  statute  to 
carry  out  such  constitutional  provis- 
ion. State  V.  City  of  Spokane,  24 
Wash.  53   (1901). 

Wisconsin:  Where  a  city  grant  to 
a  telephone  company  contains  many 
provisions  about  rates,  etc.,  which 
the  city  has  no  power  to  regulate  or 
contract  in  regard  to,  the  state  by  an 
action  may  oust  the  telephone  com- 
pany from  exercising  such  a  franchise. 
State  V.  Milwaukee,  etc.  Co.,  133  Wis. 
588  (1907).  Where  a  statute  author- 
izes telephone  companies  to  construct 
their  lines  in  streets  and  highways, 
a  city  cannot  attach,  as  conditions 
to  its  consent,  a  provision  that  it  shall 
have  the  power  to  regulate  rates,  and 
purchase  the  property  at  an  appraised 
value,  and  string  wires   on  poles   free 
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Congress  does  not  need  any  state  consent  or  any  municipal  consent  to 
the  use  of  the  streets  for  its  lines.  Such  a  company  must  comply  with 
reasonable  regulations  but  that  is  all.^ 


of  charge,  and  forfeit  the  property  to 
the  city  in  case  the  line  is  not  operated. 
Such  conditions  are  not  proper  police 
regulations.  State  v.  City  of  Sheboy- 
gan, 111  Wis.  23  (1901).  Where  a 
city  charter  gives  the  board  of  public 
works  power  to  regulate  the  placing  of 
telephone  poles  in  the  street,  a  tele- 
phone company  must  comply  with  the 
reasonable  directions  of  such  board. 
City  of  Marshfield  v.  Wisconsin  Tel. 
Co.,  102  Wis.  604  (1899).  In  Wiscon- 
sin it  is  held  that  the  charter  power  of 
a  city  to  "regulate,  control,  and  pro- 
hibit the  location,  use,  and  manage- 
ment of  telegraph  poles  and  wires  is 
not  designed  as  giving  to  the  munici- 
pality absolute  authority  to  remove 
such  poles  and  wires  entirely  from  the 
city,  nor  to  exclude  such  companies 
altogether  from  carrying  on  or  operat- 
ing their  business  within  the  corporate 
limits  of  the  city,  but  simply  to  regulate 
the  same,  and  to  prohibit  such  loca- 
tion in  improper  places.  Otherwise 
the  municipalities  of  the  state  would 
have  the  power  to  nullify  what  the 
legislature  had  expressly  authorized. 
Undoubtedly  the  common  council, 
under  the  charter,  had  the  right  to 
regulate,  in  order  to  guard  and  secure 
the  public  safety  and  convenience, 
but  their  regulations,  to  be  valid, 
should  have  been  reasonable  and 
fair,  and  not  have  gone  to  the  extent 
of  confiscation,  nor  of  wholly  ex- 
cluding the  plaintifif  from  the  city." 
Wisconsin  Telephone  Co.  v.  Oshkosh, 
62  Wis.  32  ( 1884).  See  also,  in  general, 
§§  913,  930,  931,  supra. 

England:  Municipal  authorities 
have  no  implied  power  to  obtain  an 
injunction  against  a  telephone  wire 
crossing  a  street  from  chimney  to 
chimney,  unless  such  wire  is  dangerous 
and  a  nuisance.  Wandsworth  Board, 
etc.  r.  United  Telephone  Co.,  L.  R.  13 
Q.B.D.  904(1884).  If  an  electric  com- 
pany has  statutory  power  to  lay  wires 
under  the  streets,  the  manner  of  the  lay- 
ing to  be  as  prescribed  by  the  munici- 
pality, the  company  may  lay  its  wires 


without  any  municipal  action,  if  the 
municipality,  after  reasonable  notice, 
does  not  regulate  the  laying.  Montreal 
V.  Standard,  etc.  Co.,  [1897]  A.  C.  527. 
1  See  the  cases  in  the  preceding  note 
on  a  similar  principle  of  law.  Where 
a  statute  gives  a  telephone  company 
the  right  to  construct  its  lines  on  the 
highways  of  the  state,  such  construc- 
tion may  be  on  the  streets  of  a  city 
without  the  city's  consent.  Cham- 
berlain V.  Iowa  Tel.  Co.,  119  Iowa, 
619  (1903).  Under  a  statute  which 
gives  to  telephone  companies  the 
right  to  erect  their  lines  on  the  high- 
ways, no  consent  from  the  munici- 
palities is  required.  Abbott  v.  City 
of  Duluth,  104  Fed.  Rep.  833  (1900); 
aflf'd,  117  Fed.  Rep.  137.  Where 
the  state  statutes  give  to  telephone 
companies  the  right  to  erect  their 
lines  on  the  highways  it  is  unneces- 
sary for  a  telephone  company  to 
have  a  grant  from  a  city  in  order  to 
construct  its  lines,  there  being  noth- 
ing in  the  statute  requiring  such 
grant.  A  city  may  regulate  the  con- 
struction, but  cannot  prevent  it. 
Michigan,  etc.  Co.  v.  City  of  Ben- 
ton Harbor,  121  Mich.  512  (1899). 
Where  a  statute  has  granted  to 
telephone  companies  the  right  to 
use  the  streets,  the  consent  of  the 
municipality  is  not  necessary.  The 
municipality,  notwithstanding  this, 
may  impose  reasonable  regulations, 
but  it  cannot  compel  one  telephone 
company  to  place  its  wires  under- 
ground while  it  allows  another  one  to 
go  overhead.  Village  of  Carthage  v. 
Central,  etc.  Co.,  48  N.  Y.  Misc. 
Rep.  423  (1905);  aff'd,  185  N.  Y. 
448.  An  electric-power  company 
authorized  by  its  charter  to  erect 
poles,  etc.,  in  the  streets  need  not 
obtain  the  consent  of  the  municipality, 
even  though  by  its  charter  it  is  subject 
to  a  general  act  which  does  require 
such  consent.  Toronto,  etc.  Co.  v.  Cor- 
poration of  Xorth  Toronto,  107  L.  T. 
Rep.  182  (Pri\T  Council,  1912).  A 
telephone  company  having  the  right 


3934 


CH.  LVI.]                                         TELEGRAPH  COMPANIES.                                            [§  935. 

Telephone  companies  stand  on  a  different  basis  from  telegraph  com- 
panies in  that  telephone  companies  are  not  entitled  to  the  federal  fran- 
chise granted  by  the  Post  Road  act  of  Congress.^  Nevertheless  the 
telephone  decisions  in  regard  to  pole  lines  are  relevant  and  many  of 
them  are  referred  to  in  the  notes  below.^    A  municipality  cannot  exact 

by   statute   to   build   its   lines   in   the  be  denied.     City  of  Bradford  v.  New 

streets  may  enjoin  a  city  from  prevent-  York,  etc.  Co.,  206  Pa.  St.  582  (1903j. 

ing  the  construction,  the  city  having  Even   though   a   statute   requires    the 

refused  to  consider  the  application  of  consent  of  a  city  for  a  street-railway 

the  company  for  location  of  the  poles,  mortgage,    yet    such    consent    will    be 

etc.     City  of    Brownwood    v.    Brown  presumed  in  a  suit  by  the  mortgagee 

Tel.  &  Tel.  Co.,  152  S.  W.  Rep.  709  to  prevent  the  city  forfeiting  the  fran- 

(Tex.  1913).     See  157  S.  W.  Rep.  1163.  chise.     A  city  has  no  inherent  power 

'  Richmond  v.  Southern  Bell  T.  &  to   forfeit   such   a   franchise   and    the 

T.  Co.,  174  U.  S.  761  (1899).  trustee    may    enjoin     the    city    from 

2  As  to  telephone  companies,  a  state  removing  the  tracks,  etc.  Kavanaugh 
statute  may  of  course  require  the  v.  City  of  St.  Louis,  220  Mo.  496 
consent  of  the  municipality  to  be  first  (1909).  A  board  of  aldermen  in 
obtained,  in  which  case  an  application  Massachusetts  cannot  make  a  grant 
at  least  should  first  be  made  to  the  to  a  telephone  company  unless  the 
municipality.  A  town  may  remove  statute  is  complied  with  as  to  notice 
the  poles  where  its  directions  as  to  to  property  owners,  and  as  to  a 
location  must  first  be  obtained  and  hearing,  etc.,  and  this  applies  to  under- 
no  effort  to  that  end  has  been  made,  ground  as  well  as  overhead  construe- 
New  York,  etc.  Telephone  Co.  v.  tion.  Metropolitan,  etc.  Co.  v.  Emer- 
East  Orange,  42  N.  J.  Eq.  490  (1887).  son,  202  Mass.  402  (1909).  The 
It  is  the  duty  of  a  telephone  com-  statute  authorizing  municipalities  to 
pany  before  erecting  its  lines  as  prescribe  the  manner  in  which  eorpo- 
allowed  by  statute  to  apply  to  the  rations  shall  use  the  streets  does  not 
city  and  ascertain  the  regulations  authorize  an  arbitrary  refusal  alto- 
which  the  city  wishes  to  impose,  gether  to  allow  a  gas  company  to  lay 
State  V.  City  of  Milwaukee,  132  Wis.  its  mains  in  the  streets.  Gaslight  Co. 
615  (1907).  The  Minnesota  statute  t).  Borough  of  South  River,  77  N  .  J.  Eq. 
requiring  a  telephone  company  to  487  (1910).  Where  by  statute  the 
obtain  a  franchise  from  the  city  be-  highway  commissioners  on  -applica- 
fore  constructing  its  line  in  the  streets  tion  are  to  designate  the  location  of 
applies  to  a  telephone  company  en-  telephone  poles,  but  they  fail  to  do  so, 
gaged  in  interstate  commerce.  North-  the  telephone  company  in  placing  its 
western,  etc.  Co.  v.  City  of  St.  Charles,  poles  without  such  location  does  so 
154  Fed.  Rep.  386  (1907).  Even  at  its  peril  and  must  not  interfere 
though  a  domestic  telephone  com-  with  the  use  of  the  highway  to  the 
pany  has  erected  its  Unes  on  the  public;  otherwise  it  will  suffer  the 
street  of  a  city  without  the  consent  statutory  penalty  for  obstructing  the 
of  the  city,  as  required  by  statute,  highway.  Interstate,  etc.  Co.  v.  Town 
and  even  though  it  has  leased  the  of  Towanda,  221  111.  299  (1906).  A 
same  to  a  foreign  telegraph  company,  telephone  and  telegraph  company 
which  has  no  right  to  use  the  streets  having  its  Avires  in  the  street  by 
for  that  purpose,  yet  where  the  authority  of  the  statute  need  not 
poles  have  been  in  the  streets  for  obtain  a  new  ordinance  from  the  city, 
twenty-one  years  without  objection,  even  though  the  old  ordinance  has  e.x- 
and  have  cost  a  large  amount  of  pired  by  its  own  terms,  and  if  the  city 
money,  and  various  ordinances  have  threatens  to  chop  down  the  poles, 
been  passed  in  regard  to  them  and  it  may  be  enjoined  from  doing  so. 
license  fees  collected,  a  bill  in  equity  Sunset  Tel.  &  Tel.  Co.  v.  City  of 
by  the  city  to  remove  the  poles  will  Pomona,  172    Fed.    Rep.    829  (1909), 
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money  or  free  service  or  the  right  to  reduce  rates  as  a  condition  of  allow- 
ing the  construction  of  a  telegraph  line  on  the  streets.^ 


rev'g  164  Fed.  Rep.  561.  On  appeal 
in  the  last-mentioned  case  the  supreme 
court  reversed  172  Fed.  Rep.  829,  and 
held  that  while  a  city  under  the  Cali- 
fornia statutes  could  not  remove 
poles  and  wires  used  on  its  trunk  lines 
for  interstate  telephone  business,  yet 
it  might  remove  poles  and  wires  used 
to  connect  with  customers.  City  of 
Pomona  v.  Sunset  Tel.  &  Tel.  Co.,  224 
U.  S.  330  (1912),  Mr.  Justice  Holmes 
intimating  in  a  dictum  that  the  power 
of  the  city  over  poles  and  ^\^res  used 
in  interstate  commerce  might  be 
greater  than  supposed.  The  supreme 
court  ordered  the  bill  to  be  dismissed 
without  prejudice. 

>  The  following  decisions  are  almost 
entirely  telephone,  water-works,  street 
railway,  gas  and  electric  light  com- 
pany decisions.  They,  however,  throw 
light  on  the  subject.  A  telegraph 
company,  under  the  Post  Road  act 
of  Congress,  is  not  subject  at  all  to 
ordinance  conditions  about  rates,  cash 
payments,  free  service,  taxes,  etc. 

A  provision  in  an  ordinance  to  a 
telephone  company  that  the  city 
should  have  free  telephone  service  is 
void  as  receiving  a  less  compensation 
for  services  from  one  person  than 
from  another,  even  though  the  tele- 
phone company  e.xpressly  accepted 
the  ordinance.  City  of  Kenosha  v. 
Kenosha  Homo  Tel.  Co.,  149  Wis. 
338  (1912).  The  agreement  of  an 
electric-power  company  in  construct- 
ing a  dam  and  purchasing  water 
rights  for  that  purpose  to  give  free 
power  up  to  a  certain  amount  to  a 
village  is  in  violation  of  the  statute 
prohibiting  discriminations  in  com- 
pensation. President,  etc.  v.  Southern 
Wisconsin,  etc.  Co.,  149  Wis.  168 
(1912).  See  also  §  901,  supra.  A 
telephone  company  which  has  ac- 
cepted an  ordinance  from  a  city 
to  erect  its  lines  in  the  streets, 
is  bound  by  a  pro\nsion  in  the  ordi- 
nance that  it  will  pay  the  city  ten 
per  cent,  of  its  gross  receipts  above 
a  specified  sum.  City  of  Mitchell  v. 
Dakota,  etc.  Tel.  Co.,  25  S.  Dak.  409 
(1910).     Even  though  by  statute  an 


electric-light  company  cannot  con- 
struct its  plant  in  a  city  until  the 
latter  consents  thereto,  yet  this  does 
not  authorize  the  city  to  impose  a 
condition  that  the  company  shall  pay 
it  two  per  cent,  of  its  receipts.  City 
of  La  Crosse  v.  La  Crosse  Gas,  etc. 
Co.,  145  Wis.  408  (1911).  A  city 
cannot  exact  a  sum  of  money  for  a 
grant  from  it.  Beekman  v.  Third  Av- 
enue R.  R.,  153  N.  Y.  144,  158  (1897). 
Where  a  telephone  company  has  a  right 
by  statute  to  construct  its  lines  on  the 
highways,  subject  to  agreement  with 
the  municipality  as  to  the  mode  of 
use,  the  municipality  cannot  exact 
pay  therefor,  excepting  what  is  neces- 
sary to  restore  the  streets  to  the 
former  state  of  usefulness,  and  the 
municipality  cannot  require  free  tele- 
phone service  nor  require  an  agreement 
as  to  telephone  rates  to  be  charged  to 
the  public.  Farmer,  etc.  v.  Columbian, 
etc.  Co.,  72  Ohio  St.  526  (1905), 
holding  also  that  even  though 
the  telephone  company  has  agreed 
thereto,  it  cannot  be  required  by  man- 
datory injunction  to  carry  out  such 
agreement,  because  there  was  no 
consideration  for  the  agreement,  and 
especially  is  a  citizen  without  remedy 
in  such  a  case.  A  condition,  in  an 
ordinance  from  a  municipality  to  a 
telephone  company,  fixing  the  rates 
to  be  charged  to  the  public,  is  not 
binding  on  the  telephone  company, 
even  though  it  has  proceeded  under 
the  ordinance,  where  the  city  has 
merely  statutory  right  to  regulate 
the  poles  and  wires.  Such  a  power 
cannot  be  used  to  force  a  contract 
for  the  benefit  of  the  city  or  its  citi- 
zens. Wright  V.  Glen  T.  Co.,  112 
N.  Y.  App.  Div.  745  (1906),  the  court 
approving  the  decision  in  Farmer  v. 
Telephone  Co.,  72  Ohio  St.  526.  A 
telephone  company  is  not  obliged  to 
pay  a  municipality  for  constructing 
its  lines  on  the  highways  in  such  mu- 
nicipality. State,  etc.  Co.  i'.  Ellison, 
121  N.  Y.  App.  Div.  499  (1907). 
A  city  cannot  exact  a  sum  of  money 
from  a  telephone  company  as  a  condi- 
tion   of    permitting    it    to    erect    its 
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Sometimes  mider  stress  of  necessity  and  the  wish  to  avoid  htigation, 
a  telegraph  or  telephone  company  accepts  an  ordinance  containing  an 


line  in  the  streets.  People's,  etc.  Co. 
V.  City  of  Gainesville,  141  S.  W.  Rep. 
1044  (Tex.  1911).  The  ordinance 
cannot  reserve  the  right  to  fix  rates. 
State  V.  City  of  Sheboygan,  111  Wis. 
23  (1901).  A  provision  in  a  grant 
from  a  city  to  a  telephone  company 
fixing  the  rates  does  not  prevent  a 
state  commission  allowing  the  tele- 
phone company  to  raise  the  rates,  es- 
pecially as  the  city  had  no  right  to  insert 
such  a  provision  in  its  grant.  City  of 
Dawson  v.  Dawson  Tel.  Co.,  137  Ga.  62 
(1911).  See  also  p.  3710,  note  1,  supra. 
Where  a  city  in  granting  a  street-rail- 
way franchise  imposes  conditions  be- 


and  warehouse  company  accepts  a 
state  license  which  requires  it  to 
obey  all  regulations  prescribed  by  the 
state,  nevertheless  it  may  refuse  to 
obey  regulations  that  are  illegal. 
Cargill  Co.  v.  Minnesota,  180  U.  S. 
452  (1900).  A  condition  in  an  ordi- 
nance that  the  company  to  which  it 
is  granted  shall  be  subject  to  all  future 
ordinances  does  not  authorize  the 
municipality  to  repeal  the  ordinance 
after  a  large  amount  of  money  has 
been  invested.  Town  of  New  Decatur 
V.  American  Tel.  &  Tel.  Co.,  58  S.  Rep. 
613  (Ala.  1912).  Even  though  a  tele- 
phone company  accepts  an  ordinance 


yond  the  scope   of  its  authority,  the    giving  to  the  city  the  right  to  regulate 


conditions  are  not  binding,  but  the 
franchise  is  binding  on  the  city.  A 
condition,  however,  restricting  the  fares 
to  be  charged  is  legal  and  binding. 
Murphy  v.  Worcester,  etc.  Ry.,  199 
Mass.  279  (1908).  The  court  said: 
"It  is  doubtless  true  that  the  municipal 
ofl&cers,  in  granting  locations  and  in 
imposing  such  restrictions  as  they 
deem  to  be  required  by  the  interests 
of  the  public,  act  as  public  officers 
exercising  a  quasi-judicial  authority, 
and  not  as  agents  of  the  city  or  town 
driving  a  bargain  with  the  promoters 
of  a  projected  railway."  Where  a 
street  railway  is  authorized  by  stat- 
ute to  fix  rates  of  fare  subject  to  its 
charter  and  the  statutes,  a  town  can- 
not impose  a  condition  or  agreement 
as  to  fares,  even  though  the  statute 
authorized  the  town  to  impose  such 
conditions  as  the  public  interest  re- 
quired, and  even  though  the  street- 
railway  company  accepts  the  location 
granted  on  such  condition,  this  does 
not  make  a  contract  binding  on  it. 
Keefe  v.  Lexington,  etc.  Ry.,  185  Mass. 
183  (1904).  A  provision  in  an  ordi- 
nance that  a  telegraph  company  shall 
thereafter  put  its  wires  underground 
on  such  terms  as  the  city  may  deem 
proper,  is  legal  because  if  the  city's 
action  thereafter  is  unreasonable  the 
telegraph  company  may  object.  West- 
ern Union  Tel.  Co.  v.  Richmond,  178 


telephone  rates,  yet  such  a  provision 
is  void  as  not  being  a  police  regula- 
tion, and  the  telephone  company  is 
not  bound  by  it.  Pioneer  Tel.  &  Tel. 
Co.  V.  State,  127  Pac.  Rep.  1073 
(Okla.  1912).  A  railroad  company 
accepting  an  ordinance  granting  street 
rights  with  a  pro\'ision  that  a  certain 
motive  power  shall  not  be  used,  can- 
not accept  the  ordinance  and  after- 
wards claim  that  the  statutes  did  not 
allow  such  a  condition  to  be  imposed. 
Southern  Pac.  Co.  v.  City  of  Portland, 
227  U.  S.  559  (1913).  A  gas  company 
which  has  accepted  an  ordinance 
calling  for  free  gas  to  churches  cannot 
repudiate  that  obligation  on  the 
ground  that  it  is  invalid.  Bellevue 
Borough  V.  Manufacturers',  etc.  Co.,  86 
Atl.  Rep.  187  (Pa.  1913).  A  provision 
that  a  street  railway  shall  abide  by 
future  ordinances  does  not  sustain  an 
ordinance  requiring  it  to  light  its 
railroad  tracks  at  its  own  cost.  Helena, 
etc.  Ry.  V.  City  of  Helena,  130  Pac. 
Rep.  446  (Mont.  1913).  An  ordinance 
invalid  because  unreasonable  is  not 
binding  on  a  company,  even  though  it 
had  stipulated  it  would  comply  with 
all  ordinances.  Borough  of  Kittan- 
ning  V.  American,  etc.  Co.,  86  Atl. 
Rep.  717  (Penn.  1913).  Where  a  city 
grant  to  a  telephone  company  con- 
tains many  provisions  about  rates, 
etc.,  which  the  city  has  no  power  to 


Fed.  Rep.  310,  321   (1909) ;   aff'd,  224    regulate  or  contract  in  regard  to.  the 
U.  S.   160.     Even  though  an  elevator    state  by  an  action  may  oust  the  tele- 
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unjustifiable  provision  and  the  question  may  then  arise  later  whether 


phone  company  from  exercising  such  a 
franchise.     State    v.    Milwaukee,    etc. 
Co.,    133  Wis.   588   (1907).     A   street 
railway  company  that  accepts  a  grant 
from  the  city  ii?  bound  by  the  condi- 
tions   contained    therein    and    cannot 
afterwards  say  that  they  are  unreason- 
able,   the   city   having   the   power   to 
absolutely   refuse   any   grant   whatso- 
ever.    In  re  Topping  Avenue,  187  Mo. 
146    (1905).     Where   the   mayor  of  a 
city,     before     signing     an     ordinance 
granting     rights     to     a     street     rail- 
way, insists  that  the  company  execute 
an  agreement   to   pay   a  certain   sum 
to  the  city,  such  agreement,  although 
not    legal    in    its    inception,    may    be 
enforced    if    the    company    thereafter 
proceeds    to    construct    its    line,    the 
court    holding    that    ultra    vires    con- 
tracts are  binding  after  benefits  have 
been  received.     Potter  v.  Calumet,  etc. 
Ry.,     158     Fed.     Rep.     521     (1908). 
Even  though  a  condition  in  a  grant 
by    a    city    to    a    steam    railroad    to 
occupy  a  street,  to  the  effect  that  the 
city    may    revoke    the    grant    at    any 
time,  may  be  unreasonable,  yet  if  the 
railroad  accepts  it,  it  is  bound  thereby 
and  the  city  may  so  revoke  the  grant. 
Delaware,    etc.    R.  R.   v.   City  of    Os- 
wego, 92  N.  Y.  App.  Div.  551  (1904). 
Where    a    gas    company    accepts    an 
ordinance  requiring  it  to  pay  to  the 
city    a    specified     sum    annually,     it 
cannot    thereafter    object    to    paying 
it.     City    of    Columbus    v.    Columbus 
Gas    Co.,    76    Ohio    St.    309    (1907). 
Neither     a     street     railway     nor     its 
successors     can     claim     that     annual 
license  fees  for  each  car  are  an  ille- 
gal exaction,   where  the  company  by 
the  original  ordinance  agreed  to  pay 
and   for   many    years   has   paid    such 
fees.     Mayor,  etc.  v.  North  Jersey,  etc. 
Ry.,  72  N.  J.  L.  383  (1905).     Where 
a    municipality    authorizes    the    con- 
struction of  a  telegraph  line  on  con- 
dition of  the  company  paying  a  cer- 
tain   annual    fee,    and    the    company 
proceeds    to    construct    its   line,    it   is 
bound    to   pay    the   fee,    even   though 
originally  it  might  have  contested  the 
same  and  even  though  it  did  not  ac- 
cept the  ordinance  in  writing,  as  re- 


quired by  the  terms  of  the  ordinance. 
Postal,   etc.   Co.  v.  Citv  of  Newport, 
76  S.  W.  Rep.  159  (Ky.  1903).     Where 
a  city  in  making  a  grant  to  a  tele- 
phone company  imposes  a  condition 
that  the  latter  shall  pay  to  the  city 
two  per  cent,  of  its  gross  receipts,  the 
telephone  company   must  make  such 
payments.    City  of  Lancaster  v.  Briggs, 
118  Mo.  App.  570  (1906).     The  bene- 
fits given  by  a  certificate  issued  by  a 
fraternal  benefit  or  life  insurance  asso- 
ciation, cannot  be  modified  by  amend- 
ments to  the  by-laws,  even  though  the 
certificate  provided  that  the  applicant 
should   conform    to   all   by-laws    then 
in    force    or    thereafter    adopted,    and 
even   though   the  certificate  of  incor- 
poration   provided    that    beneficiaries 
should  receive  such  sums  as  the  by- 
laws  from    time    to    time   prescribed. 
Evans   v.    So.    Tier,    etc.    Assoc,    182 
N.   Y.  453   (1905).     Even  though  by 
statute  a  telephone  company  has  the 
right  to  erect  its  poles,  yet  if  a  city 
gives  it  the  right  to  construct  under- 
ground  conduits   in   parks  and   other 
places  not  on  the  public  streets,  this 
is  sufficient  to  sustain  a  contract  be- 
tween the  city  and  the  company  regu- 
lating   the    telephone    prices.     Roch- 
ester, etc.  Co.  V.  Ross,  125  N.  Y.  App. 
Div.  76  (1908) ;    aff'd,  195  N.  Y.  429. 
A  similar  principle  of  law  is  involved 
in  a  conditional   grant   to  a   railroad 
company.     The  courts  hold  that  such 
conditions  are  subject  to  changes  and 
modifications    thereafter    arising    and 
are    not    necessarily    binding   forever. 
Texas,  etc.  Ry.  v.  Alarshall,  136  U.  S. 
393  (1890) ;  Texas  &  Pac.  Ry.  v.  Scott, 
77   Fed.    Rep.   726    (1896);     Lucas  v. 
N.  Y.,  etc.  R.  R.,  130  Fed.  Rep.  436 
(1904);    Northern  Pac.   R.  R.  v.  Dus- 
tin,  142  U.  S.  492  (1892);    Beasley  v. 
Texas,  etc.  Ry.,  191  U.  S.  492  (1903) ; 
Jones  V.  Newport  News,  etc.  Co.,  65 
Fed.    Rep.    736    (1895).     A   judgment 
against  state  officials  as  to  the  validity 
of  corporate  taxes  is  not  res  judicata 
binding    on    a    county    in    the    state. 
Bank  of  Kentucky  v.   Kentucky,  207 
U.   S.  258   (1907).     See  also  cases  in 
the  preceding  note  and  Old  Colony  T. 
Co.  V.  Omaha,  230  U.  S.  100  (1913); 
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the  company  may  afterwards  refuse  to  carry  out  the  condition.  The 
weight  of  authority  holds  that  it  may.^ 

Another  difficuhy  arises  where  a  company  fails  to  comply  with  its 
mmiicipal  grant  or  with  an  order  from  the  city  and  thereafter  the  city 
threatens  to  cut  down  the  telegraph  or  telephone  line.  In  most  of  the 
states  it  is  a  criminal  offense  so  to  do.-  An  ordinance  directing  city 
oflBcials  to  summarily  remove  telephone  or  telegraph  poles  on  the  street 
is  illegal,  as  passing  judgment  upon  the  right  to  maintain  such  poles, 
and  destroying  property  without  giving  an  opportunity  to  be  heard. ^ 
An  electric-light  company  may  enjoin  a  borough  from  cutting  down 
its  line,  inasmuch  as  the  threatened  injury  is  continuous  and  threatens 
to  be  repeated  and  is  without  adequate  remedy  at  law,  especially  where, 
under  the  statute,  it  is  unnecessary  to  obtain  the  consent  of  the  borough 
before  constructing  the  line.^  The  mere  resolution  of  the  common 
council  ordering  a  street  railway  to  remove  tracks,  and  directing  the 
city  solicitor  to  take  action  if  they  are  not  removed,  is  merely  an  order 
to  bring  suit,  and  hence  is  not  in  itself  a  violation  of  any  contract  giving 
the  United  States  court  jurisdiction.'' 

A  telephone  company  may  enjoin  a  person  from  moving  a  building 
on  the  street  in  such  a  way  as  to  interfere  with  its  poles  and  wires,  where 
Citv  of  Owensboro  v.  Cumberland  Tel. 


&  Tel.  Co.,  230  U.  S.  58  (1913). 

1  See  preceding  note. 

2  See  §  9.33,  supra. 

3  Southern  BeU  T.  &  T.  Co.  v. 
City  of  Mobile,  162  Fed.  Rep.  523 
(1907).  Delaware  &  A.  Tel.  Co.  v. 
Committee  of  Pensauken  Tp.,  67 
N.  J.  L.  91  (1901).  See  also  §§  913, 
931,  supra.  Where  a  grant  to  a 
telephone  company  proxades  that  the 
poles  shall  be  set  under  the  direc- 
tion of  the  common  council,  and  the 
company  sets  the  pole  without  such 
direction  and  refuses  to  remove  it 
when  ordered,  the  city  may  remove 
it.  Monroe  Tel.  Co.  v.  Ludlow,  140 
Wis.  510  (1909). 

*  Point  Pleasant,  etc.  Co.  v.  Borough 
of  Bay  Head,  62  N.  J.  Eq.  296  (1901). 
A  temporary  injunction  against  a 
city  cutting  down  poles  and  remov- 
ing wires  is  not  an  illegal  interfer- 
ence with  the  control  which  the  city 
has  over  its  streets.  State  v.  Baker, 
62  Neb.  840  (1901).  A  New  York 
telegraph  company  may  hold  liable 
in  damages  a  township  in  New  Jersey 
that  wilfully  destroys  its  telegraph 
line,  even  though  the  telegraph  com- 


pany has  not  complied  with  the 
New  Jersey  statutes  relating  to  do- 
ing business  in  that  state.  Dela- 
ware, etc.  Co.  V.  Pensauken  Tp.,  116 
Fed.  Rep.  910  (1902).  A  city  is  liable 
for  selling  wires  which  it  removes 
from  the  streets,  even  though  it  had 
the  right  to  remove  such  wires.  Elec- 
tric, etc.  Co.  V.  Mayor,  etc.,  36  N.  Y. 
App.  Div.  383  (1899).  The  United 
States  circuit  court  has  held  that  al- 
though telegraph  wares  have  been 
illegally  cut  by  the  mayor,  yet,  if  the 
time  for  which  they  were  originally 
authorized  has  expired,  the  court  will 
not  enjoin  the  city  from  preventing 
the  replacing  of  such  wires.  Mutual 
Union  Tel.  Co.  v.  Chicago,  16  Fed. 
Rep.  309  (1883).  An  injunction  suit 
will  not  lie  to  prevent  a  party  from 
destroying  the  poles  and  wires  of  a 
district  messenger  plant,  where  it  is 
not  alleged  that  the  poles  and  wire 
are  of  material  value,  or  that  there  is 
an  existing  danger,  or  that  the  defend- 
ants are  insolvent.  Haupt  v.  Inde- 
pendent, etc.  Co.,  25  Mont.  122 
(1901). 

5  Des  Moines  v.  City  Ry.,  214  U.  S. 
179  (1909). 
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the  company  has  offered  to  temporarily  move  the  telephone  line  out  of 
the  way  if  the  defendant  would  pay  the  actual  expense  thereof.^ 

A  telegraph  company  may  be  compelled  by  road  commissioners  to 
change  the  location  of  its  poles  where  the  poles  interfere  with  the  con- 
struction of  a  sidewalk  and  the  working  of  the  road,  and  by  the  growth 
of  population  such  construction  and  road  have  become  necessary .^ 


1  Kibble  Tel.  Co.  v.  Landphere, 
151  Mich.  309  (1908).  A  street  rail- 
way may  enjoin  a  person  from  mov- 
ing a  house  on  the  street  in  such  a 
way  as  to  destroy  the  trolley  wire 
and  interrupt  for  a  considerable  time 
the  operation  of  the  railway.  Fort 
Madison  Ry.  v.  Hughes,  137  Iowa,  122 
(1907),  and  notes  in  14  L.  R.  A.  (N.  S.) 
448. 

It  has  been  held  that  a  telegraph 
company  cannot  recover  damage  for 
the  breaking  of  its  wires  by  a  house 
that  is  being  removed.  Telegraph 
Co.  V.  Wilt,  1  Phila.  270  (1851). 
Where  a  city  authorizes  wires  to  be 
not  less  than  twenty  feet  above  the 
ground,  a  person  moving  a  house  has 
no  right  to  cut  wires  which  are  twenty 
feet  or  more  above  the  ground.  New 
York,  etc.  Tel.  Co.  v.  Dixheimer,  11 
N.  J.  L.  J.  246 ;  s.  c,  2  Am.  Elec.  Cas. 
302.  A  city  cannot  compel  a  telegraph 
or  telephone  company  to  remove  its 
wires  at  its  own  expense  to  make  way 
for  the  moving  of  a  house  on  the  high- 
way, that  not  being  the  ordinary  use 
of  a  street.  Edison  Electric,  etc.  Co. 
V.  Blomquist,  185  Fed.  Rep.  615 
(1911).  A  street  railway  cannot  enjoin 
a  person  moving  his  building  on  the 
street  if  the  latter  offers  to  pay  the 
expense  of  raising  and  lowering  the 
street  railway  wires.  Western,  etc. 
Co.  V.  Stillman,  68  N.  Y.  Misc.  Rep. 
456  (1910).  In  the  case  Western 
New  York,  etc.  Co.  v.  Stillman,  143 
N.  Y.  App.  Div.  717  (1911),  a  person 
moving  a  building  on  the  street  was 
obliged  to  pay  the  expense  a  trolley 
line  was  put  to  in  handling  its  wires  to 
allow  the  moving.  As  to  the  statutes 
on  this  subject  in  Massachusetts,  New 
Hampshire,  Rhode  Island,  etc.,  see 
Croswell  on  Law  Relating  to  Elec- 
tricity, §§  260-265.  As  to  the  Massa- 
chusetts statute  authorizing  the  cut- 
ting of  wires  on  the  highway  to  per- 


mit the  mo\ang  of  buildings,  see 
Richards,  etc.  Co.  v.  Boston,  etc.  Co., 
188  Mass.  265  (1905). 

2  American  Tel.,  etc.  Co.  v.  Mill- 
creek  Tp.,  195  Pa.  St.  643  (1900),  the 
court  stating  that  such  removal  was 
necessary  and  legal,  irrespective  of 
the  fact  that  an  electric  street  rail- 
way had  been  constructed  upon  the 
street  and  was  obstructed  by  such 
telegraph  poles.  A  municipality  has 
power  to  order  an  electric-light  com- 
pany to  remove  its  poles  from  the 
beaten  highway  to  within  the  curb 
line,  in  order  not  to  interfere  with 
the  vitrified  pavement  which  is  being 
laid,  there  being  no  fraud  or  oppres- 
sion connected  with  such  action. 
Upon  the  application  of  the  munici- 
pality the  court  will  mandamus  the 
company  to  comply  with  such  order. 
Monongahela  v.  Monongahela  Elec. 
L.  Co.,  12  Pa.  Co.  Ct.  529  (1892); 
s.  c,  4  Am.  Elec.  Cas.  53.  Municipal 
authorities  uiay  compel  a  telegraph 
company  to  remove  its  poles  to  the 
edge  of  the  street  where  by  reason  of 
the  construction  of  a  street  railway 
the  poles  interfere  with  travel,  even 
though  the  original  location  of  the 
telegraph  line  was  proper.  Ganz  v. 
Ohio,  etc.  Tel.  Co.,  140  Fed.  Rep.  692 
(1905),  rev'g  137  Fed.  Rep.  947.  See 
also  §  937d,  infra.  A  city  may  com- 
pel a  gas  company  to  change  at  its 
own  expense  the  location  of  its  pipes 
in  the  street  so  as  to  make  way  for 
city  water  pipes.  Pittsburg  v.  Con- 
solidated Gas  Co.,  34  Pa.  Sup.  Ct.  374 
(1907).  A  gas  companj'  having  its 
pipes  in  an  ungraded  street,  even  in 
accordance  with  an  ordinance,  must 
lower  them  at  its  own  expense  when 
the  city  grades  and  paves  the  street, 
and  a  provision  in  the  contract  between 
the  city  and  the  contractor  that  the 
latter  shall  remove  or  adjust  all  such 
pipes  does  not  inure  to  the  benefit  of 
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A  city  may  by  ordinance  require  a  telephone  company  to  remove  from 
the  main  streets  to  another  street  a  Hne  of  poles  and  wires,  where  the 
poles  are  decayed  and  the  wires  have  gradually  accumulated  to  a  great 
number.^  The  city,  however,  cannot  single  out  one  company,  and 
arbitrarily,  for  the  purpose  of  oppression,  compel  a  relocation  of  its 
entire  line.^ 

The  supreme  court  of  the  United  States  holds  that  a  municipality 
may  by  ordinance  require  telegraph  companies  to  allow  other  companies 
to  affix  wires  to  the  telegraph  poles  on  payment  of  compensation  to  be 
fixed  by  the  municipality ;  and  also  to  allow  the  municipality  to  affix 
its  own  police  and  fire-alarm  wires  to  such  poles  without  paying  any- 
thing therefor.^     But  where  a  city  cuts  down  telephone  poles  because 

the  company.  Hoffman  v.  Mitchell, 
201  Fed.  Rep.  506  (1912).  A  city  is 
not  liable  to  a  street-railway  company 
for  expenses  of  the  latter  in  getting 
out  of  the  way  of  the  construction  of 
a  city  sewer.  Brooklyn  Elevated 
R.  R.  V.  City  of  Brooklyn,  2  N.  Y. 
App.  Div.  98  (1896) ;  see  also  Dillon 
on  Municipal  Corporations,  5th  ed., 
§  1271.  A  town  cannot  have  man- 
damus to  compel  a  telephone  company 
to  remove  a  pole  unless  the  town  gives 
a  new  location.  Town  of  New  Mar- 
tinsville V.  Enterprise  Tel.  Co.,  68 
W.  Va.  726  (1911).  In  England  by 
statute  where  a  tramway  is  built  over 
gas  pipes,  the  expense  of  the  latter  in 
making  repairs  so  far  as  such  expense 
is  added  to  by  reason  of  the  presence 
of  the  tramway,  must  be  borne  by  the 
tramway  company.  Re  Arbitration, 
etc.  Co.,  [1910]  1  K.  B.  114. 

1  Michigan  Tel.  Co.  v.  City  of  Char- 
lotte, 93  Fed.  Rep.  11  (1899).  A  city 
may  change  the  location  of  the  poles 
of  a  gas  and  electric  company  where 
public  convenience  reasonably  re- 
quires such  change.  Merced  Falls, 
etc.  Co.  V.  Turner,  2  Cal.  App.  720, 
84  Pac.  Rep.  239  (Cal.  1906).  A  city 
cannot  compel  a  telephone  company 
to  remove  its  poles  and  wires  and 
place  them  underground  or  else  place 
them  in  a  parallel  alley,  where  neither 
the  public  health,  nor  safety,  nor 
congested  condition  of  the  street 
requires  it.  Citv  of  Plattsmouth  v. 
Nebraska  Tel.  ^Co.,  80  Neb.  460 
(1908).  See  also  Village  of  Carthage 
V.  Central,  etc.  Co.,  185  N.  Y.  448 
(1906),  and  §942,  infra. 


2  Hannibal  v.  Missouri,  etc.  Tel.  Co., 
31  Mo.  App.  23  (1888). 

3  Western  Union  Tel.  Co.  v.  Rich- 
mond, 224  U.  S.  160  (1912),  aff'g 
178  Fed.  Rep.  310,  the  lower  court 
saying:  "The  ordinance  mentioned 
is  a  wise  provision,  beneficial  to  the 
pubUc,  not  burdensome  to  the  com- 
plainant, and  makes  unnecessary  the 
erection  of  additional  poles  on  crowded 
streets  for  those  purposes."  In  the 
case  Postal  Tel.,  etc.  Co.  v.  City  of 
Chicopee,  207  Mass.  341  (1911), 
it  was  held  that  a  city  might  make  it 
a  condition  of  its  permit  to  a  telegraph 
company  to  erect  its  telegraph  lines 
in  the  streets,  that  the  city  might 
place  its  electric-light  wires  on  the 
poles  and  allow  other  companies  to  do 
the  same  on  paying  compensation,  and 
that  the  city  need  not  pay  anything, 
inasmuch  as  the  expense  to  the  com- 
pany was  small  and  not  more  than  the 
cost  of  inspection  by  the  city,  even 
though  greater  care  was  required  of 
telegraph  employees  on  account  of  the 
electric-light  wires  and  greater  voltage 
was  required  by  the  telegraph  company 
to  carry  on  its  business,  this  decision 
being  based  on  the  police  power  of 
preventing  numerous  poles  and  ob- 
structing travel,  the  court  holding 
also  that  if  the  company  was  entitled 
to  compensation  from  the  city  it  should 
be  in  damages,  especially  where  the 
city  wires  had  been  on  the  poles  for 
ten  years.  In  the  case  Cataract, 
etc.  Co.  V.  City  of  Buffalo,  131  N.  Y. 
App.  Div.  485  (1909),  it  appears  that 
the  city  of  Buffalo  in  grantin.i,'  rights 
to  the  Niagara  Falls  Power  Company, 
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the  company  declines  to  have  joint  poles  with  another  telephone  com- 
pany, a  court  of  equity  will  enjoin  the  city  from  preventing  the  erection 
of  new  poles,  and  will  enjoin  the  city  from  cutting  down  any  other  poles.^ 
An  employee  of  a  telegraph  company  who,  under  instructions  from  his 
superior,  cuts  away  telephone  wires  which  have  been  attached  to  the 
poles  of  the  telegraph  company  without  authority  from  the  latter,  is 
not  criminally  liable  therefor  .- 

A  telephone  company  having  a  grant  from  a  municipality  to  itself 
and  its  assigns  to  erect  poles,  etc.,  may  allow  other  parties  to  string 
wires  upon  those  poles. ^     But  where  a  telegraph  company,  under  a 


required  the  latter  to  allow  the  city 
to  string  wires  on  the  poles,  the  city 
to  pay  no  compensation  if  this  was 
for  its  own  use,  but  to  pay  compensa- 
tion if  it  used  the  space  for  other  than 
public  purposes  or  authorized  other 
companies  to  use  it.  Where,  in  an 
ordinance  authorizing  a  light  company 
to  erect  poles  in  the  street,  it  is  ex- 
pressly provided  that  the  city  may 
allow  other  companies  to  string  wires 
on  the  poles  of  the  former  upon  pay- 
ment of  compensation  to  be  deter- 
mined in  a  manner  specified  in  the 
ordinance,  such  provision  is  legal, 
and  the  city  may  thereafter  authorize 
another  company  to  put  its  wires  on 
the  poles  of  the  former.  Montgom- 
ery Co.  V.  Citizens',  etc.  Co.,  147  Ala. 
359  (1906).  Although  a  municipal- 
ity may  legally  provide,  in  its  grant  to 
an  electric-light  company,  that  the 
poles  may  bo  used  by  other  parties 
upon  payment  of  a  reasonable  sum, 
yet  the  municipality  cannot  after- 
wards grant  such  right  to  another 
party,  unless  provision  is  made  to 
protect  the  owner  of  the  poles,  and  the 
employees  of  both  parties,  and  also 
the  public.  Citizens'  Elec.  L.  Co.  v. 
Sands,  95  Mich.  551  (1893).  See  also 
§  916,  supra.  A  municipality  can- 
not impose  as  a  condition  on  the  erec- 
tion of  telephone  poles  on  the  highway 
that  municipal  fire  and  police  wires 
shall  be  carried  free,  and  that  the 
poles  shall  not  be  sold  or  rented,  and 
that  upon  non-user  the  poles  shall  vest 
in  the  municipality,  and  limiting  the 
grant  to  twenty  years,  and  requiring 
a  bond  that  the  ordinance  will  be 
complied  with.  Hudson  &  M.  T. 
Co.     V.    Township    Committee,    etc., 


80  N.  J.  L.  1.58  (1910).  It  has  been 
held  that  a  city  cannot  impose  on  a 
telephone  company,  as  a  condition 
of  consent  to  the  erection  of  its  line 
of  poles  and  ■wires,  that  other  com- 
panies should  be  allowed  to  string 
wires  on  the  poles  at  a  fixed  rental, 
and  that  the  company  should  not  place 
on  the  poles  more  wires  than  were 
necessary  for  its  business.  The  stat- 
ute in  this  case  did  not  authorize  such 
conditions,  but  empowered  the  city  to 
locate  and  fix  the  kind  of  poles  and 
height  of  wires.  Mandamus  lies  to 
compel  the  citv  to  grant  a  permit. 
State  V.  Flad,  23  Mo.  App.  185  (1886). 
Where  a  statute  authorizes  telephone 
companies  to  construct  their  lines  in 
streets  and  highways,  a  city  cannot 
attach,  as  conditions  to  its  consent, 
a  provision  that  it  shall  have  the  power 
to  regulate  rates,  and  purchase  the 
property  at  an  appraised  value,  and 
string  wires  on  poles  free  of  charge, 
and  forfeit  the  property  to  the  city  in 
case  the  line  is  not  operated.  Such 
conditions  are  not  proper  police  regu- 
lations. State  V.  City  of  Sheboygan, 
111  Wis.  23  (1901). 

1  Southern  Bell  T.  &  T.  Co.  v.  City 
of  Mobile.  162  Fed.  Rep.  523  (1907). 

2  Lvnch  V.  People,  137  lU.  App.  444 
(1907). 

'  Newman  v.  Av^ondale,  31  Week. 
Law  Bull.  123  (Ohio,  1894).  Where 
a  telephone  company  has  erected  its 
line  under  a  grant  from  a  munici- 
pality and  afterwards  an  electric- 
light  company  is  given  a  grant  to 
string  wires,  the  electric-light  com- 
pany and  the  telephone  company  may 
agree  that  the  electric  \\ires  be 
strung  on  the   telephone  poles.     The 
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permit  from  a  city,  constructs  poles  and  wires  and  allows  a  local  district 
messenger  company  to  use  such  wires,  without  the  latter  obtaining  a 
permit  from  the  city,  the  city  may  prevent  such  use  by  the  district  mes- 
senger company.^ 

Where  the  right  to  erect  poles  has  been  given  by  the  municipality 
and  acted  upon,  it  cannot  be  withdrawn  by  the  municipality.^    But  a 


municipality  cannot  object  thereto. 
Inhabitants,  etc.  v.  Suburban,  etc.  Co., 
59  N.  J.  Eq.  563  (1898). 

'  Western  Union,  etc.  Co.  v.  City  of 
Toledo,  103  Fed.  Rep.  746  (1900); 
s.  c,  sub  nom.  City  of  Toledo  v.  Western 
Union,  etc.  Co.,  107Fed.  Rep.  10  (1901). 

2  Hudson  Telephone  Co.  v.  Jersey 
City,  49  N.  J.  L.  303  (1887);  New 
Orleans  v.  Great  Southern  Tel.  Co., 
40  La.  Ann.  41  (1888).  See  also 
§  913,  supra.  A  federal  court  will  not 
follow  a  decision  of  the  state  court  that 
a  town  may  revoke  its  permission  to  a 
telephone  company  at  any  time,  where 
the  telephone  company  has  invested 
$90,000  on  the  faith  of  such  permission. 
The  decision  of  the  state  court  was 
not  binding  on  the  federal  court  as 
res  judicata.  East  Tennessee  Tel.  Co. 
V.  Board  of  Councilmen,  190  Fed.  Rep. 
346  (1911).  A  telephone  company 
cannot  maintain  a  suit  in  the  United 
States  court  to  enjoin  a  city  from  en- 
forcing an  ordinance  repealing  a 
prior  ordinance  and  directing  suit 
to  be  brought  to  compel  the  telephone 
company  to  remove  its  poles,  the  sole 
ground  of  jurisdiction  of  the  United 
States  court  being  an  alleged  impair- 
ment of  a  contract.  American  Tel. 
&  Tel.  Co.  V.  Town  of  New  Decatur, 
176  Fed.  Rep.  133  (1910).  A  franchise 
or  consent  from  the  municipaUty  to 
use  the  street  is  not  lost  by  reason  of 
the  fact  that  it  was  used  for  a  time  and 
then  the  use  discontinued  on  account 
of  wires  being  ordered  underground. 
People  V.  Public,  etc.  Com.,  137  N.  Y. 
App.  Div.  810  (1910).  An  express 
municipal  grant  to  a  telephone  com- 
pany cannot  be  proved  by  mere  gen- 
eral declarations  of  witnesses  that 
such  grant  was  made.  Town  of 
Pelham  v.  Pelham  Tel.  Co.,  131  Ga. 
325  (1908).  A  statute  giving  a  tele- 
phone company  the  right  to  construct 
its  lines  on  the  highways,  gives  it  the 


right  to  construct  on  city  streets, 
and  a  contract  between  the  company 
and  a  city  specifying  the  terms  on 
which  the  line  shall  be  erected  is  legal, 
even  though  the  contract  was  not 
authorized  by  the  city  in  accordance 
with  its  usual  procedure.  Southern 
Bell  T.  &  T.  Co.  V.  City  of  Mobile, 
162  Fed.  Rep.  523  (1907) ;  aff'd,  174 
Fed.  Rep.  1020.  In  discussing  the 
franchise  granted  by  the  Post  Road 
act  of  Congress  of  July  24,  1866,  to 
telegraph  companies,  the  court  in 
Western  Union  Tel.  Co.  v.  Wright, 
185  Fed.  Rep.  250  (1910),  said  that  a 
franchise  "is  a  grant  of  right  by  pubUc 
authority,  the  main  element  of  which 
is,  in  general,  'permission'  to  do  some- 
thing which  otherAvise  the  grantee 
would  not  have  the  right  to  do." 
Even  though  a  domestic  telephone 
company  has  erected  its  lines  on  the 
street  of  a  city  without  the  consent  of 
the  city  as  required  by  statute,  and 
even  though  it  has  leased  the  same  to 
a  foreign  telegraph  company,  which 
has  no  right  to  use  the  streets  for  that 
purpose,  yet  where  the  poles  have  been 
in  the  streets  for  twenty-one  years 
without  objection,  and  have  cost  a 
large  amount  of  money,  and  various 
ordinances  have  been  passed  in  re- 
gard to  them  and  Ucense  fees  collected, 
a  bill  in  equity  by  the  city  to  remove 
the  poles  -will  be  denied.  City  of 
Bradford  v.  New  York,  etc.  Co.,  206 
Pa.  St.  582  (1903).  After  a  telephone 
line  has  been  constructed,  as  authorized 
by  a  city  grant,  and  a  change  to  under- 
ground is  thereafter  authorized,  the 
city  cannot  still  later  refuse  to  allow 
the  underground  except  by  consent  of 
the  city  council.  The  right  to  impose 
conditions  ended  with  the  original 
grant  and  thereafter  only  reasonable 
regulations  could  be  imposed.  Com-, 
monwealth  v.  Warwick,  185  Pa.  St. 
623    (1898).     An   ordinance   authoriz- 
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grant  from  a  city  government,  in  accordance  with  a  statute  to  a  company 
organized  to  construct  and  lease  telegraph,  telephone,  electric-light  and 
other  electrical  wires,  through  the  streets  of  the  city,  may  be  revoked 
by  the  city  at  any  time  before  such  permit  or  license  has  been  accepted 
and  a  substantial  part  of  the  work  done,  sufficient  to  constitute  a  con- 
sideration for  the  contract  as  a  property  right.^  A  city  cannot  main- 
tain a  suit  to  determine  whether  its  consent  to  the  construction  of  a 
street  railway  has  ceased,  even  though  the  statute  requires  completion 
of  construction  within  ten  years  and  those  ten  years  have  elapsed.^  Upon 
the  discontinuance  of  a  street  a  telephone  company  cannot  collect  dam- 
ages on  account  of  having  to  abandon  its  subway  in  such  street.^ 

It  is  not  everybody  who  has  the  right  to  construct  a  telegraph  line 
on  a  street.  A  telegraph  line  constructed  without  the  authority  of 
some  statute,  federal  or  state,  is  a  public  nuisance,  and  may  be  indicted 
as  such.^    A  New  York  company  organized  to  conduct  both  a  tele- 


ing  a  gas  and  electric-light  company 
to  use  the  streets  is  a  license,  and  not 
a  franchise,  a  franchise  being  a  grant 
from  the  legislature.  People  v.  Union 
Gas,  etc.  Co.,  2.54  111.  39.5  (1912). 
A  special  charter  without  limit  as  to 
duration  granting  the  right  to  construct 
telephone  lines  in  a  specified  city 
makes  the  right  to  use  the  streets  for 
that  purpose  perpetual,  and  such  right 
may  be  maintained  by  an  assignee  of 
the  companj'^  where  the  city  has  al- 
lowed the  assignee  to  invest  a  large 
sum  of  money  in  construction  and  the 
statute  authorized  the  company  to 
dispose  of  the  franchise.  The  com- 
pany may  enjoin  the  city  from  repeal- 
ing the  grant  and  remo\-ing  the  poles 
and  wires.  City  of  Louisville  v. 
Cumberland  Tel.  &  Tel.  Co.,  224  U.  S. 
649  (1912).  Cf.  n.  7,  p.  3826,  supra. 
Where  the  grant  of  the  right  to  build 
underground  conduits  for  electric-light 
wires  is  subject  to  the  right  to  order 
their  removal,  an  order  of  removal  is 
legal.  Boston,  etc.  Co.  v.  Boston,  etc. 
Co.,  184  IMass.  566  (1904).  An  or- 
dinance of  a  city  impairing  the  obliga- 
tion of  a  contract  is  unconstitutional. 
Grand  Trunk,  etc.  Ry.  v.  South  Bend, 
227  U.  S.  544  (1913). 

1  Matter  of  New  York  Electric,  etc. 
Co.,  201  N.  Y.  321  (1911).  The  public 
service  commission  law  of  New  York 
applicable  to  franchises  theretofore 
granted  but  not  already  exercised  is 


constitutional.  People  v.  Willco.x,  207 
N.  Y.  86  (1912). 

-  Citv  of  New  York  v.  Bryan,  196 
N.  Y.  158  (1909). 

3  New  England  Tel.  &  Tel.  Co.  v. 
Boston  Terminal  Co.,  182  Mass.  397 
(1903). 

*  Where  the  statutes  authorize  a 
domestic,  but  not  a  foreign,  corpora- 
tion to  erect  telegraph  poles,  poles 
erected  by  a  foreign  corporation 
which  has  not  accepted  the  Post  Road 
act  are  a  public  nuisance,  and  the 
municipality  may  be  indicted  for  not 
removing  them,  even  though  it  had 
consented  to  their  erection.  Common- 
wealth V.  Boston,  97  Mass.  555  (1867). 
A  telegraph  line  erected  on  a  highway 
without  legislative  authority  is  a  nui- 
sance, and  may  be  indicted  as  such. 
Queen  v.  United,  etc.  Tel.  Co.,  31  L.  J. 
Mag.  Cas.  166  (1862) ;  s.  c,  9  Cox, 
Cr.  Cas.  137,  174.  The  remedy  in 
such  a  case,  however,  is  not  an  in- 
junction at  the  instance  of  a  property 
owner.  Attorney-General  v.  United, 
etc.  Tel.  Co.,  30  Beav.  287  (1861).  A 
municipality  has  no  right  to  restrain 
a  railroad  from  constructing  a  tele- 
graph line  on  its  railroad  right  of 
way,  even  though  the  railroad  intends 
to  use  the  hne  for  other  than  railroad 
purposes.  Pennsylvania  R.  R.  v.  Lilly 
Borough,  207  Pa.  St.  180  (1903).  The 
Iowa  telephone  and  telegraph  statute 
as  to  the  use  of  streets  was  construed 
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graph  and  telephone  business  cannot  compel  the  secretary  of  state  of 
Michigan  to  issue  to  it  a  certificate  of  authority  to  transact  both  a  tele- 
graph and  telephone  business  in  Michigan,  it  appearing  that  the  Michi- 
gan statutes  do  not  authorize  a  company  to  incorporate  for  both  of 
those  purposes,  and  the  statutes  authorize  foreign  corporations  to  do 
only  such  business  as  a  domestic  corporation  may  do.^  A  municipality' 
has  no  power  to  authorize  the  construction  of  a  telegraph  line  in  the 
municipality,  unless  the  statutes  give  it  that  power.^  Under  a  charter 
power  to  pass  ordinances  "  for  the  benefit  of  the  trade  and  commerce  " 
of  the  city,  a  city  may  authorize  a  telephone  company  to  use  the  streets 
for  its  poles  and  wires. ^ 

The  municipality  cannot  regulate  the  tolls  or  charges,  unless  ex- 
pressly authorized  by  statute  so  to  do ;  ^  and  a  condition  to  that  effect 
in  the  municipal  grant  is  ineffective.^    A  reduction  of  telegraph  rates 


in  State  v.  Nebraska,  etc.  Co.,  127 
Iowa,  194  (1905).  A  statute  author- 
izing the  construction  of  telephone 
and  telegraph  Hues  on  the  "public 
roads"  does  not  authorize  construc- 
tion in  cities  and  villages,  and  hence 
a  company  which  has  constructed  its 
Une  in  a  village  without  other  further 
authority  cannot  enjoin  another  tele- 
graph company  from  constructing  its 
Unes  in  such  village  on  the  ground 
that  the  new  line  will  interfere  with 
the  working  of  the  old  one.  Ne- 
braska Tel.  Co.  V.  Western,  etc.  Co.,  68 
Neb.  772  (1903).  A  municipaUty 
cannot  authorize  a  real-estate  corpora- 
tion to  construct  a  street  railway 
where  the  statutes  do  not  provide  for 
it.  International,  etc.  Co.  v.  American, 
etc.  Co.,  137  N.  W.  Rep.  395  (Minn. 
1912). 

1  American  Tel.  &  Tel.  Co.  v. 
Secretary  of  State,  159  Mich.  195 
(1909). 

2  Domestic  Tel.  &  Tel.  Co.  v.  Mayor, 
49  N.  J.  L.  344  (1887).  See  also  State 
V.  Trenton,  54  N.  J.  L.  92  (1892); 
State  V.  Newark,  54  N.  J.  L.  102 
(1892). 

'  Wisconsin  Telephone  Co.  v.  Osh- 
kosh,  62  Wis.  32  (1884).  Cf.  Old 
Colony  T.  Co.  v.  Omaha,  230  U.  S. 
100  (1913). 

*  See  §  939,  infra. 

*  A  condition  in  an  ordinance  from 
a  municipality  to  a  telephone  com- 
pany, fixing  the  rates  to  be  charged 
to  the  public,  is  not  binding  on  the 


telephone  company,  even  though  it 
has  proceeded  under  the  ordinance, 
where  the  city  has  merely  statutory 
right  to  regulate  the  poles  and  wires. 
Such  a  power  cannot  be  used  to  force 
a  contract  for  the  benefit  of  the  city 
or  its  citizens.  Wright  v.  Glen  T.  Co., 
112  N.  Y.  App.  Div.  745  (1906),  the 
court  approving  the  decision  in  Farm- 
er V.  Telephone  Co.,  72  Ohio  St.,  526. 
Even  though  the  statute  give  the 
courts  power  to  direct  in  what  mode 
a  telephone  company  shall  construct 
its  lines  in  municipalities,  the  court 
cannot  impose  a  condition  as  to  the 
rates.  State  v.  Toledo,  etc.  Co.,  72 
Ohio  St.  60  (1905).  A  provision  in  a 
grant  by  a  village  to  a  water-Avorks 
company  under  the  New  York  statute 
for  the  supply  of  water  for  municipal 
and  fire  purposes,  to  the  effect  that  the 
village  shall  have  the  right  to  buy  the 
water-works  plant  at  the  end  of  stipu- 
lated periods  by  gi^Tng  a  year's  notice, 
is  ultra  vires  and  void  and  cannot  be 
enforced  by  or  against  the  \illage. 
Matter  of  Water  Comrs.  of  ^^^^ite 
Plains,  176  N.  Y.  239  (1903).  \Miero 
a  Gity  grant  to  a  telephone  company 
contains  many  provisions  about  rates, 
etc.,  which  the  city  has  no  power  to 
regulate  or  contract  in  regard  to,  the 
state  by  an  action  may  oust  the  tele- 
phone company  from  exercising  such 
a  franchise.  State  v.  Milwaukee,  etc. 
Co.,  133  Wis.  588  (1907).  Where  a 
statute  authorizes  telephone  compa- 
nies to  construct  their  lines  in  streets 
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by  a  state  statute  to  a  point  below  the  actual  cost  of  the  service  is  un- 
constitutional.^ It  has  been  held  that  state  commissioners  may  regu- 
late telegraph  rates  on  messages  between  two  points  in  the  state,  but 
that  they  cannot  compel  an  interstate  telegraph  company  to  open  an 
office  at  a  specified  place.^  A  telegraph  company  may  close  an  office 
which  is  run  at  a  loss,  even  though  the  statutes  authorize  state  commis- 
sioners to  regulate  this  subject.^'  A  state  cannot  regulate  the  hours 
of  work  of  telegraph  operators  engaged  in  transmitting  interstate  tele- 
grams.'' Questions  relative  to  one  company  claiming  priority  in  loca- 
tion over  another  company,  or  growing  out  of  the  poles  and  wires  of 
one  interfering  with  those  of  another,  are  considered  elsewhere,^  and 
also  questions  relative  to  bridges  and  turnpikes.^ 

§  936.  Tree  claims.  —  Although  there  is  some  doubt  on  the  sub- 
ject, it  seems  clear  that  a  telegraph  company  authorized  to  construct 
its  line  of  telegraph  upon  the  public  highway  ma\-  cut  away  such  limbs 
of  trees  as  are  in  the  way  of  the  telegraph  line.  Such  cutting,  however, 
must  not  be  more  than  is  absolutely  necessary."    In  some  of  the  states 

and  highways,  a  city  cannot  attach, 
as  conditions  to  its  consent,  a  provis- 
ion that  it  shall  have  the  power  to 
regulate  rates,  and  purchase  the 
property  at  an  appraised  value,  and 
string  wires  on  poles  free  of  charge, 
and  forfeit  the  property  to  the  city 
in  case  the  line  is  not  operated.  Such 
conditions  are  not  proper  police  regu- 
lations. State  !'.  City  of  Sheboygan, 
111  Wis.  23  (1901).  See  also  page 3936, 
note  1,  supra. 

1  See  §  939,  infra. 

2  See  §  939,  infra. 

3  See  §  939,  infra. 
<  See  §  939,  infra. 
*  See  §  937,  infra. 
'  See  §  934,  supra. 
^  A  telephone  conipany  is  not  liable 

for  cutting  overhanging  limbs,  such 
cutting  being  necessary  to  keep  the 
wares  free,  and  the  company  ha%ing 
been  ordered  by  the  city  to  remove 
its  poles  to  the  place  where  cutting 
was  required.  Southern  Bell  Tel.  Co. 
V.  Constantine,  61  Fed.  Rep.  61 
(1894).  A  street-railway  company 
may  lawfully  cut  branches  of  trees 
which  overhang  the  street  and  are 
in  the  wav.  Dodd  v.  Consolidated 
Traction  Co.,  57  N.  J.  L.  482  (1895). 
A  city  in  erecting  street  lamp-posts 
between  the  sidewalk  and  the  beaten 
highway  may  trim  trees  without  pay 


ing  the  abutting  property  owner. 
Town  of  Hazelhurst  v.  Mayes,  84  Miss. 
7  (1904).  Where  a  telephone  com- 
pany on  the  highway  has  trimmed  the 
undergrowth  for  seven  years  before 
plaintiff  purchased  the  property  the 
company  is  not  liable  afterwards 
for  statutory  penalties  for  subsequent 
similar  trimming,  it  not  being  either 
wiUxil  or  malicious.  Cumberland  T. 
&  T.  Co.  V.  Martin,  93  Miss.  505  (1908). 
In  Gorham  r.  Eastchester  Electric 
Co.,  80  Hun,  291  (1894),  the  judge 
charged  the  jury  that  the  company, 
under  its  grant  from  the  city,  had  the 
right  to  trim  away  the  limbs  of  the 
tree  so  as  to  free  its  wires  from  contact 
^vith  them,  but  were  bound,  in  e.xercis- 
ing  that  right,  to  proceed  with  ordinary 
care,  and  submitted  to  the  jury  whether 
there  was  an  unnecessary  cutting 
away  of  the  limbs  of  the  tree.  The 
measure  of  damages  was  held  to  be 
the  diminution  in  market  value  of 
the  plaintiff's  premises  caused  by  the 
cutting  of  the  trees.  An  electric- 
light  company  in  erecting  its  poles 
has  no  right  to  cut  branches  of  trees 
"except  it  showed  an  e.^dsting  neces- 
sity therefor  in  the  fulfillment  of  its 
contract  and  the  enjoyment  of  its 
franchise."  Hence,  if  the  poles  might 
have  been  set  elsewhere  or  the  wires 
strung  so  as  not   to   come  in  contact 
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it  has  been  held  that  a  company  is  liable  in  damages  for  cutting  away 
limbs  or  trees,  even  though  such  limbs  or  trees  were  in  the  way  of  the 
telegraph  line.^     Similar  rules  apply  where  a  telegraph  company  on  a 


Math  the  branches,  or  if,  by  insula- 
tion, the  escape  of  electricity  by  com- 
ing in  contact  ■with  the  branches 
could  be  avoided,  the  company  is 
liable  for  cutting  the  branches.  "The 
right  to  touch  the  trees  at  all  must 
be  justified  by  an  existing  necessity, 
and  if  the  purpose  can  be  accom- 
pUshed  without  extreme  or  extraor- 
dinary means,  then  no  right  would 
exist  to  interfere  in  any  manner 
with  the  trees."  Van  Siclen  v.  Ja- 
maica, etc.  Co.,  45  N.  Y.  App.  Div.  1 
(1899);  aff'd,  168  N.  Y.  650.  An 
electric-light  company  may  be  liable 
for  trimming  a  shade  tree  on  the  street, 
even  though  the  property  owner  does 
not  own  the  fee  of  the  street,  unless 
the  trimming  was  reasonably  necessary 
in  Ugh  ting  the  streets.  Adams  v. 
Syracuse,  etc.  Co.,  137  N.  Y.  App.  Div. 
449  (1910).  A  property  owner  can- 
not by  mandamus  compel  a  telephone 
company  to  remove  its  poles  from  the 
highway  in  front  of  his  property  on 
account  of  the  wires  interfering  ■wath 
trees,  unless  he  shows  that  the  trim- 
ming of  the  trees  will  be  unnecessary 
and  unreasonable.  Southwestern  Tel. 
&  Tel.  Co.  V.  Smithdeal,  136  S.  W.  Rep. 
1049  (Tex.  1911).  Where  a  telephone 
company  is  required  by  ordinance 
to  move  its  poles  from  the  street  and 
place  them  on  the  sidewalk,  it  is  not 
liable  for  the  trimming  and  cutting  of 
trees,  even  though  more  trimming 
was  done  than  was  necessary.  South- 
em  Bell  Tel.  Co.  v.  Francis,  109  Ala. 
224  (1896).  A  street  railway  may  re- 
move shade  trees  when  necessary, 
provided  an  opportunity  is  first  given 
to  the  owner  to  remove  them.  Miller 
V.  Detroit,  etc.  Ry.,  125  Mich.  171 
(1900).  A  telephone  or  telegraph 
company,  having  the  right  to  construct 
its  line  on  a  highway,  has  a  right  to  cut 
the  branches  of  trees  along  the  high- 
way to  prevent  obstruction  of  its  wires, 
and  is  liable  only  for  an  abuse  of  such 
right.  Wyant  v.  Central,  etc.  Co., 
123  Mich.  51  (1900).  An  injunction 
does   not   lie   to   restrain   a   telegraph 


company  from  trimming  trees  on  the 
street  in  Nebraska,  where  there  is  no 
statute  authorizing  telegraph  com- 
panies to  condemn  a  right  of  way. 
The  property  owTier  will  be  relegated 
to  his  remedy  at  law.  Bronson  v.  Al- 
bion Tel.  Co.,  67  Neb.  HI  (1903). 
1  In  Ohio  it  is  held  that  where  the 
telegraph  company  has  not  legally 
acquired  a  right  of  way  on  the  high- 
way, it  has  no  right  to  cut  dowTi  trees 
or  cut  off  branches  in  the  highwa3\ 
Criminal  proceedings  will  lie.  Daily 
V.  State,  51  Ohio  St.  348  (1894).  A 
telephone  company  may  be  liable  for 
trimming  trees  which  were  inside  the 
fence  line,  even  though  the  branches 
project  over  the  street,  $35  damages 
being  given  in  this  case  for  trimming 
and  badly  mutilating  an  oak  tree. 
Boland  v.  Washtenaw,  etc.  Tel.  Co., 
161  Mich.  315  (1910).  A  telephone 
company  cannot,  even  with  the  con- 
sent of  the  selectmen  of  the  town,  cut 
or  trim  trees  outside  of  the  highway 
in  order  to  make  way  for  a  telephone 
line  on  the  highway,  even  though  the 
telephone  company  has  moved  its  line 
from  one  side  of  the  highway  to  the 
other  on  the  order  of  the  selectmen 
in  order  to  make  way  for  an  electric 
street  railway,  and  the  tree  branches 
overhanging  the  highway  interfered 
with  the  construction.  Bradley  v. 
Southern  N.  E.  Tel.  Co.,  66  Conn.  559 
(1895).  In  the  absence  of  a  statute 
or  ordinance  authorizing  trimming  of 
trees  on  the  highway  by  an  electric- 
light  company  it  is  liable  to  the 
abutting  owner.  Slabaugh  v.  Omaha 
Electric,  etc.  Co.,  87  Neb.  805  (1910). 
A  telephone  company  is  liable  to  a 
property  owner  for  cutting  and  trim- 
ming trees  on  the  street  in  front  of  his 
property,  even  though  the  city  has 
authorized  such  cutting.  Brahan  v. 
Meridian  Home  Tel.  Co.,  97  Miss. 
326  (1910).  Where  a  telephone  com- 
pany' has  no  grant  or  right  of  way  from 
an  abutting  property  owoier  for  the 
construction  of  a  telephone  line  on  the 
highway,  it  is  liable  for  any  damage 
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railroad  right  of  way  cuts  the  trees  of  an  abutting  property  owner. 
A  telephone  company  in  condemning  a  right  of  way  for  its  poles,  wires 


it  does  to  the  property  by  cutting  or 
trimming  trees  on  the  highway  in 
front  of  the  property.  Jordan  v. 
Delaware,  etc.  Co.,  75  Atl.  Rep.  1014 
(Del.  1909).  A  husband  has  no  power 
to  authorize  a  telephone  company  to 
cut  trees  on  the  highway  in  front  of 
property  belonging  to  his  \vife,  there 


telephone  company  is  liable  for  trim- 
ming the  branches  of  trees  overhauging 
the  street,  thereby  causing  the  trees  to 
die.  Southwestern,  etc.  Co.  v.  Bran- 
ham,  74  S.  W.  Rep.  949  (Tex.  1903). 
A  telephone  company  is  liable  for 
entering  premises  and  cutting  away 
limbs  of  shade  trees  overhanging  the 


being  no  representations  by  her  that    street,   where   the   poles   might   easily 


he   owned   the   property   or   that   she 
knew    of    it.     Delaware,    etc.    Co.    v. 
Jordan,  78  Atl.  Rep.  401  (Del.  1910). 
In  Board  of  Trade  Tel.  Co.  i-.  Barnett, 
107  111.  507  (1883),  the  company  was 
held   liable   for   S78   for   cutting   into 
a  hedge  and  cutting  down  two  hedge 
trees.     A  telegraph  company  is  liable 
for  removing  trees  or  limbs  from  the 
margin    of    a   highway    on    which    its 
line   is   erected.     Clay   v.  Postal  Tel.- 
Cable     Co.,     70     Miss.     400     (1892). 
Where    the    location    of    an    electric- 
light  pole  is  not   fixed  by   municipal 
order   the   companj'   has   no   right   to 
trim  shade  trees  in  locating  such  pole. 
Malone  v.  Waukesha,  etc.  Co.,  120  Wis. 
485     (1904).     A    telephone    company 
having  no  right  to  use  the  streets  is 
liable  for  trimming  trees  on  the  street. 
Cartwright   i-.    Liberty   Tel.    Co.,   205 
Mo.    126    (1907).     In   the   case    Betz 
V.    Kansas    City,    etc.    Co.,    121    Mo. 
App.  473  (1906),  a  telephone  company 
was  held  liable  by  a  property  owner 
for   unnecessarily   cutting    a    tree    in 
the  street.     In  Missouri  the  abutting 
property  owner  owning  the  fee  of  the 
street   is    entitled    to    damages   for   a 
telephone  line  on  the  street,  and  may 
hold  the  company  liable  for  remo\ing 
trees  on  the  street.     State  v.  Graeme, 
130  Mo.  App.  138  (1908).     Where  the 
abutting  property  owner  owns  to  the 
middle   of   the  street  he  may   collect 
damages  from  a  telegraph  company  for 
excessive  cutting  of  trees.      Western, 
etc.  Co.  V.  Krueger,  36  Ind.  App.  348 
(1905).     A  gas  company  is  liable  to  an 
abutting  property  o\\Tier  for  the  de- 
struction of  trees  by  gas,  even  though 
the   trees   are   in   the   street   and   the 
property  owner  does  not  own  the  fee 
of   the   street.     Donahue  v.  Keystone 
Gas  Co.,   181  N.   Y.  313   (1905).     A 


have  been  placed  so  as  to  avoid  the 
trees,  and  where  the  cutting  might 
have  been  confined  to  the  line  of  the 
street,  instead  of  cutting  away  the 
whole  limb.  Memphis  Bell  Tel.  Co. 
r.  Hunt,  16  Lea  (Tenn.),  456  (1886). 
In  Tissot  V.  Great  Southern  Tel.  & 
Tel.  Co.,  39  La.  Ann.  996  (1887),  where 
the  poles  and  ^\^res  might  have  been 
put  on  the  opposite  side  of  the  street, 
and  instead  thereof  the  limbs  of  four 
full-grown  magnolia  shade  trees,  for  a 
space  from  twenty-five  to  forty  feet 
in  circumference,  were  cut  out,  the 
court  said  that  more  than  actual  dam- 
age might  be  recovered,  but  reduced 
the  damages  from  $750  to  $400. 
Where  the  statutes  prohibit  the  cut- 
ting of  shade  trees  unless  necessary, 
the  necessity  must  be  alleged  by  the 
defendant  as  a  defense.  Gilchrist  v. 
Dominion  Tel.  Co.,  3  Pugs.  &  Bur. 
(Canada),  553.  In  Commonwealth  v. 
Smith,  6  Am.  Elec.Cas.  167  (Pa.  1881), 
where  a  lineman  was  tried  criminally 
for  trimming  trees  that  interfered 
with  wires  that  had  been  in  use  a 
long  time,  the  court  charged  the 
jury  that  inasmuch  as  the  company 
apparently  had  the  right  to  have 
their  telegraph  line  on  the  street,  the 
lineman  was  not  liable  unless  he 
unnecessarily  and  maliciously  cut 
branches  from  the  trees.  The  court 
held  also  that  it  was  immaterial  in 
this  criminal  prosecution  whether  the 
company  might  have  avoided  the 
trimming  by  substituting  higher  poles. 
In  the  case  Fuselier  v.  Great,  etc. 
Tel.  Co.,  50  La.  Ann.  799  (1898), 
the  court  allowed  small  damages  for 
the  cutting  of  trees  which  were  of 
small  value. 

'  Where  a  telegraph  company  on  a 
railroad  right  of  way  cuts  trees  upon 
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and  trimming  of  trees,  must  allege  the  precise  distance  to  which  the  trees 
are  to  be  trimmed.^  The  written  receipt  of  a  property  owner  for  money 
received  for  erecting  a  telephone  line  on  the  highway  in  front  of  liis  prem- 
ises creates  a  perpetual  easement  for  as  many  wires  as  the  company 
cares  to  put  on  the  line,  and  a  right  given  thereby  to  trim  trees  justifies 
trimming  necessary  to  protect  the  w4res.^ 

The  proper  measure  of  damages  for  cutting  trees  is  the  difference 
between  the  value  of  the  land  before  the  trees  were  cut  and  its  value 
after  the  trees  were  cut.^     In  New  York  treble  damages  are  allowed 


adjacent  land,  supposing  they  were 
dangerous  to  the  telegraph  line,  when 
in  fact  they  were  not,  the  company 
is  liable  in  damages.  A  judgment  for 
$100  damage  was  sustained.  West- 
ern Union  Tel.  Co.  v.  Satterfleld,  34 
111.  App.  386  (1889) ;  s.  c,  2  Am.  Elee. 
Cas.  296.  Where  the  telegraph  line 
is  built  by  the  railroad  and  a  tele- 
graph company  jointly  on  the  railroad 
right  of  way  an  abutting  property 
owner  can  recover  damages  for  cut- 
ting trees  on  such  right  of  way  from 
the  telegraph  company  only,  and  only 
such  part  of  the  damage  as  is  due  to 
the  telegraph  company,  the  railroad 
company  having  the  implied  right  to 
erect  a  telegraph  line  for  railroad 
purposes  without  paying  damages. 
Western  Union  Tel.  Co.  v.  Rich,  19 
Kan.  517  (1878). 

1  Bell,  etc.  Co.  ;;.  Parker,  187  N.  Y. 
299  (1907).  A  telephone  company 
having  condemned  the  right  of  way 
on  the  highway  may  trim  back  the 
trees,  the  compensation  paid  to  the 
property  owner  including  such  trim- 
ming. Wray  v.  Mott,  83  Atl.  Rep.  866 
(N.  J.  1912).  A  power  company  in 
condemning  a  right  of  way  may  con- 
demn the  right  to  cut  trees  on  con- 
tiguous territory.  Yadkin,  etc.  Co.  v. 
Wissler,  76  S.  E.  Rep.  267  (N.  C.  1912). 

2  A  purchaser  of  the  property  is 
bound  to  take  notice  of  the  telephone 
company's  rights,  even  though  the  re- 
ceipt was  not  recorded,  the  telephone 
line  itself,  however,  being  in  e.\ist- 
ence  upon  the  highway  at  the  time 
the  property  was  sold.  Barber  v. 
Hudson  River  Tel.  Co.,  105  N.  Y.  App. 
Div.  154  (1905).  See  also  §  933, 
supra.  Where  a  telephone  company  in 
constructing  its  lines  over  a  private 


right  of  way  cuts  timber  outside  of  the 
space  granted  to  it  and  drives  over 
wheat  on  adjacent  land  it  is  liable  in 
damages.  Phillips  v.  American,  etc. 
Co.,  71  S.  C.  571  (1905). 

'  Where  fully  grown  forest  trees 
are  cut,  the  measure  of  damages  is 
their  value  alone ;  but  in  New  York, 
in  such  a  case,  the  measure  of  dam- 
ages is  the  difference  in  value  of  the 
land  before  and  after  the  cutting  or 
destruction.  As  to  partly-grown  tim- 
ber, the  New  York  rule  prevails  in 
other  states  also.  The  New  York 
rule  applies  also  to  shade  or  orna- 
mental or  fruit  trees.  The  plaintiff 
suing  for  the  burning  of  fruit  trees 
cannot  show  the  value  of  trees  as 
fruit-bearing  trees  connected  with  the 
soil,  but  must  show  their  value  free 
from  the  soil,  or  must  show  the  differ- 
ence in  the  value  of  the  realty  by  rea- 
son of  the  injurv.  Dwight  v.  Elmira, 
etc.  R.  R.,  132  N.  Y.  199  (1892),  over- 
ruling Whitbeck  v.  N.  Y.  C.  R.  R..  36 
Barb.  644  (1862).  Edsall  i'.  Howell,  86 
Hun,  424  (1895),  follows  the  rule  as 
to  damages  laid  down  in  Dwight  v. 
Elmira,  etc.  R.  R.  In  Nixon  v.  Still- 
well,  52  Hun,  353  (1889),  the  court 
reversed  a  judgment  for  S200  as  be- 
ing excessive  for  eight  basswood  trees 
in  a  suit  between  two  adjoining  farm- 
ers. The  measure  of  damages  for 
cutting  timber  from  forest  land  is 
the  market  value  of  the  timber,  un- 
less the  land  has  value  for  summer 
homes,  which  value  must  be  clearly 
shown  and  a  witness  who  knows 
merely  the  value  of  two  places  is  not 
qualified  to  testify  as  to  the  difference 
between  the  value  of  the  land  v^ith 
the  trees  on  and  its  value  wnth  the 
trees   off.     Ferguson    v.    Buckell,    101 
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by  statute.^  In  a  few  cases  punitive  damages  have  been  allowed.^ 
The  general  rule  of  law  relative  to  shade  trees  on  the  highway  is  that 
where  they  stand  within  the  curbing  of  the  sidewalk  they  are  not  a 
nuisance,  unless  they  obstruct  the  travel  along  the  street,  and  hence, 
not  being  a  nuisance,  the  abutting  property  owner  may  prevent  their 
removal  as  such.^  A  property  owner  cannot  recover  from  a  telephone 
company  for  the  trimming  of  trees  where  he  had  given  the  usual  grant 
of  right  of  way  with  the  privilege  of  trimming  the  trees.^     A  property 


N.  Y.  App.  Div.  213  (1905).  A  tele- 
phone company  cutting  timber  for  a 
right  of  way  through  a  game  preserve 
may  be  held  liable  for  diminution  in 
value,  not  merely  of  the  strip  of  land 
occupied,  but  of  the  lands  as  a  whole 
up  to  the  time  of  the  commencement 
of  the  action.  Morison  v.  American, 
etc.  Co.,  115  N.  Y.  App.  Div.  744 
(1906).  The  measure  of  damages  for 
unreasonable  cutting  of  trees  by  a 
telephone  company  is  the  difference 
between  the  value  of  the  land  as  it 
would  have  been  if  the  cutting  had 
been  reasonable  and  what  it  was 
after  the  cutting,  and  is  not  the  dif- 
ference between  the  value  before  and 
after  the  cutting.  Meyer  i'.  Standard, 
etc.  Co.,  122  Iowa.  514  (1904).  In 
Hoyt  V.  Southern  N.  E.  Tel.  Co.,  60 
Conn.  385  (1891),  $150  was  allowed 
as  damages  for  a  telephone  company 
cutting  a  large  ornamental  elm  shade 
tree  thirty  years  old  in  a  street. 

1  Under  the  New  York  statute  three 
times  the  amount  of  the  verdict  is 
given  to  the  plaintiff  as  a  matter  of 
right,  unless  the  jury  expressly  find 
that  the  injury  "was  casual  or  in- 
voluntary," etc.  Humes  v.  Proctor,  73 
Hun,  265  (1893) ;  aff'd,  151  N.  Y.  520. 
In  McCruden  v.  Rochester  Ry.,  25 
N.  Y.  Supp.  114  (1893) ;  aff'd,  28  N.  Y. 
Supp.  1135,  triple  damages  were  al- 
lowed against  a  street-railway  com- 
pany for  cutting  shade  trees ;  that  is, 
three  times  the  difference  in  value  of 
the  land,  in  front  of  which  the  trees 
stood,  before  and  after  the  cutting 
down  of  the  trees. 

2  Punitive  damages  may  be  col- 
lected in  a  tree-cutting  case  where 
the  act  was  grossly  negligent.  Cum- 
berland Tel.  etc.  Co.  v.  Poston,  94 
Tenn.  696   (1895),  where  higher  poles 


might  have  been  used  and  no  cutting 
was  necessary.  In  the  case  Cum- 
berland, etc.  Co.  V.  Shaw,  102  Tenn. 
313  (1899),  punitive  damages  were 
allowed  for  the  cutting  of  a  tree 
where  the  owner  had  forbidden  the 
same.  Exemplary  damages  cannot  be 
recovered  against  a  telegraph  com- 
pany for  cutting  shade  trees  on  the 
highway,  where  the  tenant  of  the 
abutting  property  owner  gave  oral 
permission  to  do  such  cutting  and 
such  permission  was  acted  upon  in 
good  faith.  Western  Union  T.  Co.  v. 
Smith,  64  Ohio  St.  106  (1901).  The 
jury  may  give  punitive  damages  for 
the  malicious,  wilful,  or  wanton  and 
unlawful  trimming  of  eight  maple 
trees  and  one  pear  tree  on  the  highway 
by  a  telephone  company  and  also 
compensatory  damages,  the  latter  to 
be  measured  by  the  difference  between 
the  value  of  the  property  before  and 
after  the  cutting,  $250  being  given 
in  this  case.  Jordan  v.  Delaware,  etc. 
Co.,  75  Atl.  Rep.  1014  (Del.  1909). 
In  the  case  Cumberland,  etc.  Co.  v. 
Cassedy,  78  Miss.  666  (1901),  where 
a  telephone  company  with  the  con- 
sent of  the  city  council  and  marshal 
cut  shade  trees  on  the  street,  al- 
though forbidden  to  do  so  by  the 
abutting  property  owner,  punitive 
damages  were  allowed,  but  the  allow- 
ance of  $.500  for  actual  and  punitive 
damages  for  cutting  out  eight  feet 
from  the  top  of  ornamental  shade 
trees,  the  actual  damage  being  small, 
was  declared  excessive. 

3  See  Dillon,  Mun.  Corp.,  5th  ed., 
§  1134  and  §  721.  Compare  Bliss  v. 
Ball,  99  Mass.  .597  (1868). 

*  Nachand  v.  Cumberland  Tel.  & 
Tel.  Co.,  134  Ky.  257  (1909). 


^3950 


CH.  LVl.] 


TELEGRAPH   COMPANIES. 


[§  937. 


owner's  permit,  however,  to  trim  trees  not  less  than  eighteen  inches 
does  not  authorize  trimming  the  trees  back  from  ten  to  sixteen  feet 
from  the  wires  where  it  is  shown  that  there  was  an  oral  agreement 
limiting  the  amount  of  trimming.^  In  some  of  the  states  there  are 
statutes  regulating  the  trimming  of  trees  on  the  highway.- 

§  937.  Accidents  from  telegraph  poles,  wires,  and  electric  cur- 
rent —  Liability  of  municipalities  —  Liability  of  corporation  for  in- 
juries caused  by  its  poles  —  Liability  of  corporation  for  injuries 
caused  by  its  wires  —  Liability  of  corporation  to  its  own  employees 

—  Poles  and  wires  of  one  company  interfering  with  those  of  another. 

—  At  common  law  quasi-corporations,  such  as  counties,  townships, 
and  New  England  towns,  are  not  liable  for  damages  occasioned  by  de- 
fective roads  and  obstructions  thereon.  As  to  cities  and  incorporated 
towns  generally,  they  are  not  liable  when  the  traveled  way  is  without 
obstructions  which  endanger  the  safety  of  travelers  using  ordinary 


1  Nichols  V.  N.  Y.,  etc.  Tel.  &  Tel. 
Co.,  126  N.  Y.  App.  Div.  184  (1908). 
Even  though  a  telephone  company  has 
a  grant  authorizing  it  to  cut  trees  at 
least  eighteen  inches  back  from  the 
wires,  and  to  cut  down  trees  necessary 
to  clear  the  line,  yet  if  the  agreement 
was  obtained  in  bad  faith  or  without 


feit  not  less  than  $5  nor  more  than 
$100  to  the  use  of  the  commonwealth. 

Michigan :  Compiled  Laws  of  Mich. 
(1897),  Vol.  2  (6660),  §  3. 

Mississippi:  Codes  of  1906,  4978 
(4413). 

Missouri:   Rev.  Stat.  1909,  §  10531. 

Nebraska:  Compiled  Statutes  (1907), 


authority,   the  company  is  liable  for    490,  §  3 ;    7747,  §  90 ;    7748,  §  91 


the  cutting.  Faris  v.  American  T.  & 
T.  Co.,  84  S.  C.  102  (1909). 

2  Connecticut :  General  Statutes, 
Revision  of  1902,  §§  3903,  4441,  4442. 

Indiana :  Horner's  Annotated  Stat- 
utes, Vol.  I,  1901. 

Kentucky :  Kentucky  Statutes,  Car- 
roU,  1899. 

Maine:  Revised  Statutes  (1903), 
eh.  55,  §  8. 

Maryland:  Public  General  Laws 
(1904),  Vol.  I,  Art.  23,  §  331. 

Massachusetts:  Acts  and  Resolves 
of  Mass.  of  1905,  ch.  279,  as  fol- 
lows : 

Section  1.  The  highway  commis- 
sion shall  have  the  exclusive  care 
and  control  of  all  shade  trees  within 
the  limits  of  state  highways,  and  may 
trim,  cut  or  remove  such  trees,  or 
license  the  trimming,  cutting  or  re- 
moval of  such  trees.  .  .  . 

Section  3.  Whoever  without  au- 
thority cuts  down  or  removes  a  shade 
tree  within  the  limits  of  a  state  high- 
way or  maliciously  injures,  defaces 
or  destroys  any  such  tree,  shall  for- 


Nevada:    Rev.   Laws   1912,   §5506. 

New  Hampshire:  Public  Statutes 
(1891),  ch.  81,  §  5.  Where  an  electric- 
light  company  trims  trees  without 
the  owner's  consent,  or  by  order  of 
the  selectmen,  as  required  by  the 
New  Hampshire  statute,  it  is  liable  in 
trespass.  Darling  v.  Newport,  etc.  Co., 
74  N.  H.  515  (1908). 

Ohio:    Gen.  Code  1910,  §9173. 

Oregon:  Billinger  and  Cotton's 
Anno.  Codes  and  Statutes,  Vol.  I, 
§348. 

Pennsylvania:  Session  Laws  1909, 
No.  58,  p.  97. 

Rhode    Island : 
p.  1262,  §  23. 

Tennessee ;   Code  (1896),  §  6525. 

Utah:     Comp.    Laws  1907,   §1126. 

Verinont:  Public  Statutes  (1906), 
§  4841. 

Virginia:  Code  (1904),  Vol.  I, 
§  1294/1. 

Washington:  Rem.  &  Bal.,  1910, 
§  5620. 

Wisconsin:  Statutes  (1898),  Vol.  I, 
p.  1011,  §  1345. 


Gen.    Laws    1909, 
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care.^  Thus,  a  city  is  not  liable  for  an  injury  due  to  a  defective  electric- 
light  pole  which  a  company  maintains  in  the  street,  unless  there  is  proof 
that  the  city  has  been  negligent  after  notice  of  defects  in  the  pole.-  A 
municipality  is  not  liable  for  injuries  due  to  hanging  telephone  or  elec- 
tric-light w-ires  in  the  street  unless  it  has  notice  thereof,  or  the  condi- 
tion is  apparent  and  the  danger  obvious.^  A  man  with  a  team  who 
tur-ns  out  in  the  night  to  avoid  an  automobile  and  runs  into  a  telephone 
pole  cannot  hold  the  town  liable  where  he  was  familiar  with  the  road 
and  the  beaten  roadway  was  nineteen  feet  wide  and  the  pole  was  on 
a  line  with  the  other  poles.^  A  town  is  not  liable  for  damage  to  a  per- 
son who  falls  into  a  hole  dug  by  a  telephone  company  in  the  street  and 
left  unguarded  for  an  hour  and  a  half,  unless  it  is  shown  that  the  town 
had  actual  notice  thereof.^  But  where  at  the  request  of  a  city  having 
electric  wires  a  telephone  company  digs  a  hole  for  an  electric-light  pole 
so  that  the  poles  may  be  kept  away  from  the  telephone  wires,  and  the 
city  for  three  months  leaves  the  hole  open,  it  alone  is  liable  for  injury 
to  a  person  falling  into  it.^  A  town  is  not  liable  for  damages  to  a  trav- 
eler by  reason  of  being  thrown  from  his  carriage  against  a  telegraph 


•  Dillon  on  Municipal  Corp.,  oth 
ed.,  §§  1687-1719.  Where  the  current 
of  an  electric-light  company  charges  a 
highway  with,  electricity,  the  com- 
pany and  the  city  cannot  be  joined 
in  the  same  suit  as  joint  tort-feasors, 
inasmuch  as  the  liability  of  the  latter 
is  statutory  and  of  the  former  is  at 
common  law,  and  that  of  the  latter  is 
secondary.  Mooney  v.  Edison,  etc.  Co., 

185  Mass.  547  (1904).  Where  a  city 
allows  a  wire  to  be  stretched  from 
the  roof  of  a  building  downward  and 
outward  across  a  street  for  a  per- 
former to  slide  down  the  same,  sup- 
posedly by  her  teeth,  but  actually  by 
a  concealed  harness,  and  the  wire 
breaks  and  the  performer  strikes  a 
pedestrian  on  the  street,  the  city  is 
liable.  Wheeler  v.  City  of  Ft.  Dodge, 
131  Iowa,  566  (1906). 

2  City  of  Denver  v.  Sherret,  88  Fed. 
Rep.  226  (1888).  In  the  case,  how- 
ever, of  Mooney  i'.  Luzerne  Borough, 

186  Pa.  St.  163  (1902),  the  court,  in 
passing  upon  the  liability  of  a  mu- 
nicipality on  account  of  accidents  due 
to  wires  of  corporations  occupying 
the  streets,  said:  "It  is  the  duty  of 
a  municipality  to  exercise  a  careful 
supervision  over  the  adjustment  and 
regulation   of   the   electric   wires   sus- 


pended over  its  streets,  and  it  is 
liable  for  injuries  resulting  from  neg- 
lect of  such  duty."  Overruling  West 
Chester  v.  Apple,  35  Pa.  St.  284 
(1860).  As  to  the  liability  of  a  city 
for  the  breaking  of  a  pole  in  the 
street,  see  Durfield  v.  City  of  New 
York,  101  N.  Y.  App.  Div.  581  (1905). 
3  Fox  V.  Village  of  Manchester,  183 
N.  Y.  141  (1905). 

*  Scofield  I'.  Town  of  Poughkeepsie, 
122  N.  Y.  App.  Div.  868  (1907).  Even 
though  a  conductor  on  an  electric 
street  car  is  injured  by  a  tree  stand- 
ing close  to  the  track,  yet  the  town 
is  not  liable  where  the  conductor  had 
been  past  the  tree  many  times  and 
did  not  consider  it  dangerous.  Hall 
V.  Inhabitants,  etc.,  184  Mass.  147 
(1903). 

*  Mayor,  etc.  v.  House,  104  Tenn. 
1  (1900).  Where  the  earth  sinks 
around  a  newly  erected  telephone 
pole  and  a  person  is  injured  by  stepping 
into  the  hole,  the  telephone  company  is 
liable  and  also  the  city  if  the  city  is- 
sued a  permit  for  the  pole  and  the 
depression  has  existed  for  some  time. 
Merritt  v.  Kinloeh  Tel.  Co.,  215  Mo. 
299  (1908). 

«  Central,  etc.  Co.  v.  City  of  Con- 
neaut,  167  Fed.  Rep.  274  (1909). 
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pole,  such  pole  having  been  authorized  by  law  and  the  selectmen.* 
The  statutes  of  the  state  may,  however,  render  the  municipalities 
liable  in  such  cases. ^  A  municipality  may  be  liable  for  an  injury  caused 
to  a  person  by  an  abandoned  telephone  wire  which  for  several  months 
had  sagged  into  the  street  and  finally  became  charged  from  an  electric- 
light  wire.^  Where  a  woman  runs  into  a  guy  wire  across  the  path  on 
a  street  after  dark,  she  may  hold  the  city  liable.^ 

§  937a.  Liability  of  corporation  for  injuries  caused  by  its  poles.  — 
Even  though  a  pole  has  been  lawfully  erected,  yet  it  may  be  a  question 
for  the  jury  as  to  whether  the  location  of  the  pole  was  dangerous  to 
the  public.^     If  wagons  have  run  into  a  street  railway  pole  several  times 


1  Young  V.  Inhabitants  of  Yar- 
mouth, 75  :SIass.  386  (1857).  The 
municipality  is  not  liable  for  an  in- 
jury to  a  passenger  on  a  trolley  road 
standing  on  the  running  board  and 
struck  bj'  a  trolley  pole  near  the 
tracks.  Kennedy  r.  Lansing,  99  Mich. 
518  (1894).  Where  a  municipality  ex- 
pressly assents  to  the  particular  lo- 
cation of  an  electric-light  pole  in  the 
highway,  and  a  person  is  injured  and 
holds  the  municipality  liable,  the  lat- 
ter cannot  have  recourse  to  the  elec- 
tric-light company,  inasmuch  as  both 
are  joint  \\Tong-doers.  Trustees  of 
Geneva  v.  Brush  Electric  Co.,  50  Hun, 
581  (1889).  In  this  case  a  runaway 
horse  ran  against  an  electric-light 
pole  and  the  municipality  was  held 
liable,  but  it  was  held  that  it  could 
not  have  recourse  to  the  company 
that  did  not  own  the  pole,  but  merely 
rented  the  right  to  place  wires  on  it. 

-  A  municipality,  bound  by  statute 
to  keep  its  streets  in  condition  reason- 
ably safe  for  travelers,  is  liable  where 
boys  are  injured  by  a  live  electric- 
light  wire  which  negligently  is  per- 
mitted to  hang  in  the  street.  Gra- 
ham I'.  Boston,  156  Mass.  75  (1892). 
Where  a  telephone  wire  hangs  in  a 
street  and  conveys  an  electric-light 
current,  a  person  who  is  injured  in 
picking  up  the  wire  for  the  purpose 
of  throwing  it  out  of  the  street  may 
hold  the  citv  liable.  Bourget  v.  Cam- 
bridge, 156 'Mass.  391  (1892). 

2  Mooney  v.  Borough,  etc.,  186  Pa. 
St.  161  (1898).  A  city  is  liable  for 
an  injury  due  to  a  telegraph  wire 
which  breaks  and  falls  in  the  street 
and    conducts    an    electric-light    cur- 


rent, even  though  no  notice  was 
given  to  the  officers  of  the  city,  but  it 
appears  that  a  policeman  placed  the 
end  of  the  wire  on  one  side  and  then 
went  to  report,  instead  of  remaining 
and  warning  people  from  the  wire. 
Kansas. City  v.  Gilbert,  65  Kan.  469 
(1902).  Where  a  city  places  a  tele- 
graph wire  for  city  purposes  on  the 
poles  of  an  electric-light  company  and 
afterwards  abandons  the  use  of  the 
same,  and  the  wire  is  broken  and  one 
end  falls  into  the  street  and  remains 
hanging  for  several  days,  and  a  trol- 
ley current  passes  through  it  and 
kills  a  person,  the  city  is  liable.  Twist 
V.  Citv  of  Rochester,  37  N.  Y.  App. 
Div.  307  (1899) ;  aff'd,  165  X.  Y.  619. 

« Williams  v.  City  of  Parson,  87 
Kan.  649  (1912). 

5  Wolfe  V.  Erie  Tel.  &  Tel.  Co.,  33 
Fed.  Rep.  320  (1887).  In  Sheffield  v. 
Central  Union  Tel.  Co.,  36  Fed.  Rep. 
164  (1888),  where  the  question  of 
negligence  was  submitted  to  the  jury, 
the  court  said:  "In  the  location  of 
its  poles  in  the  highway  the  defend- 
ant was  required  to  e.xercise  reason- 
able care,  so  as  not  to  incommode 
persons  ha\ang  a  right  to  use  the 
road  for  all  purposes  of  travel.  This 
use  means  the  ordinary  and  reason- 
able use  of  the  highway  for  all  pur- 
poses for  which  highways  are  usually 
used  by  the  public.  It  was  not  re- 
quired to  so  locate  its  post  or  pole  as 
to  provide  against  all  possible  inju- 
ries that  might  be  incurred  or  happen 
under  extraordinary  circumstances ; 
then  ascertain  the  location  of  the 
pole,  and  find  whether  it  did  so 
inconvenience   the   public,   and   make 
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on  account  of  its  location,  and  the  company  knew  it,  and  in  putting  in 
a  new  pole  made  it  still  more  dangerous,  the  jury  may  find  the  company 
liable  for  negligence  in  the  location  of  the  pole.^  A  telephone  company 
which  places  its  poles  so  near  the  traveled  portion  of  a  highway  that 
a  person  seated  on  a  wagon,  with  his  feet  extending  about  one  foot 
from  the  side  of  the  wagon,  is  injured  by  coming  in  contact  with  the 
pole,  is  liable  for  such  injury.-  The  company  may  be  liable  for  a  horse 
being  frightened  by  construction  material  on  the  street.^ 


sucli  location  careless  and  negligent. 
The  plaintiff  had  a  right  to  the  use  of 
the  highway  for  purposes  of  travel 
without  being  incommoded  by  the 
pole  of  the  defendant,  located  in  the 
public  highway."  It  is  for  the  jury 
to  say  whether  a  trolley  pole  was  so 
located  as  to  unnecessarily  and  un- 
reasonably endanger  any  person  trav- 
eling in  that  vicinity,  or  whether  it 
should  have  been  changed  after  ex- 
perience had  shown  it  to  be  danger- 
ous. Cleveland  v.  Bangor  St.  Ry.,  86 
Me.  232  (1894).  Even  though  a 
country  road  is  changed,  yet  if  the 
old  road  continues  to  be  used,  a  tel- 
ephone company  is  liable  for  placing 
one  of  its  poles  in  the  middle  of  the 
old  road,  causing  an  injury  to  a  per- 
son striking  the  pole  on  a  dark  night 
while  driving  on  the  old  road.  Watts 
V.  Southern  Bell,  etc.  Co.,  100  Va. 
45  (1901).  Where  a  person  cuts 
down  a  tree  and  it  falls  on  telephone 
wires  and  breaks  a  telephone  pole 
which  is  rotten  at  the  bottom,  and  the 
telephone  pole  in  falling  injures  a 
person,  the  telephone  company  is 
liable  on  account  of  ha\-ing  a  defec- 
tive telephone  pole  on  the  highway. 
Pacific,  etc.  Co.  v.  Parmenter,  170 
Fed.  Rep.  140  (1909).  A  water-works 
company  may  be  liable  for  an  injury  to 
a  pedestrian  striking  his  knee  against  a 
hydrant  in  the  sidewalk,  if  such  loca- 
tion of  the  hydrant  is  unreasonable 
and  it  is  not  shown  that  the  munici- 
pality authorized  that  particular  loca- 
tion. Bean  v.  Maine  Water  Co.,  92 
Me.  469  (1899).  The  fact  that  a 
child  is  injured  by  spikes  in  a  tele- 
graph pole,  placed  there  for  climbing 
purposes,  is  not  negligence  per  se  on 
the  part  of  the  company.  Simonton 
V.  Citizens',  etc.  Co.,  28  Tex.  Civ.  App. 


374  (1902).  Where  the  hat  of  a  pas- 
senger is  blown  off  and  he  rises  to  sig- 
nal the  conductor,  and  by  reason  of 
the  swaying  of  the  car  he  swaj's  and 
his  head  comes  in  contact  with  one  of 
the  trolley  poles,  he  may  hold  the 
company  liable.  Schmidt  v.  Coney 
Island,  etc.  R.  R.,  26  N.  Y.  App.  Div. 
391  (1898).  Where  a  pole  is  erected 
out  of  line  with  the  other  poles  so 
as  to  leave  only  sixteen  feet  for  ve- 
hicles, and  a  party  is  injured  by 
driving  into  such  pole,  the  company 
is  liable.  Bevis  v.  Vanceburg,  etc. 
Co.,   121  Ky.   177  (1905). 

^  Lambert  v.  Westchester,  etc.  Co., 
115  N.  Y.  App.  Div.  78  (1906);  aff'd, 
191  N.  Y.  248. 

2  Little  I'.  Central,  etc.  Co.,  213  Pa. 
St.  229  (1906).  The  question  whether 
a  telegraph  company  is  guilty  of 
negligence  in  the  location  of  its  tele- 
graph pole  on  the  highway  is  one  of 
fact  and  not  of  law,  and  it  is  liable  if  it 
is  located  so  as  to  incommode  the 
public  and  injure  a  person  riding  past. 
Phelps  t'.  Board  of  Com'rs,  117  Md. 
175  (1912). 

'  A  telephone  company  is  liable 
for  damage  due  to  a  horse  being 
frightened  by  its  cable  spool  on  the 
street,  where  it  does  not  show  that  the 
spool  was  in  use  at  the  time.  South- 
western Tel.  &  Tel.  Co.  v.  Doohttle,  138 
S.  W.  Rep.  415  (Tex.  1911).  A  tele- 
phone reel  three  feet  long  and  four 
feet  in  diameter  with  lead  pipe  coiled 
upon  it  may  be  used  by  the  telephone 
company  on  the  street  to  string  the 
pipe  on  poles  to  inclose  telephone 
wires,  and  the  company  is  not  liable 
for  damage  due  to  horses  being 
frightened  bv  it.  Simonds  v.  Maine, 
etc.  Co.,  104  Me.  440  (1908).  A 
railroad  is  not  hable  because  a  horse 
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^Vhe^e,  however,  the  pole  is  lawfully  erected,  and  is  located  so  as 
not  to  obstruct  the  public  use,  and  where  it  was  improbable  that  any 
but  a  runaway  horse  would  strike  it,  the  company  is  not  liable.^  The 
fact  that  an  unusual  storm  causes  a  telegraph  pole  to  break  and  fall  is 
not  proof  of  negligence.  It  must  be  proved  that  the  pole  was  not  orig- 
inally reasonably  sufficient,  or  was  carelessly  permitted  to  become 
insufficient  by  decay  .^     ^^'^^e^e  a  road  overseer  plows  near  a  telephone 


becomes  frightened  by  its  band-car 
wbicb  bas  been  removed  from  the 
raib-oad  track  upon  the  highway  at  a 
crossing  for  a  sufficient  time  to  per- 
mit a  train  to  pass.  Webster  v.  Chi- 
cago, etc.  Ry.,  158  Fed.  Rep.  769 
(1907). 

1  Roberts  v.  Wisconsin  Telephone 
Co.,  77  Wis.  589  (1890).  A  raih-oad 
company  being  engaged  in  work  of  a 
pubUe  nature  authorized  bj^  law  is  not 
Liable  "for  consequential  damages  oc- 
casioned by  it  to  others  unless  caused 
by  misconduct,  negligence  or  un- 
skillfulness."  Gordon  v.  EUenville, 
etc.  R.  R.,  195  N.  Y.  137  (1909). 
An  electric-light  company  maintain- 
ing a  pole  in  the  street  is  not  liable  for 
an  injury  due  to  the  pole  falling  by 
reason  of  decay,  where  such  defect  in 
the  pole  was  not  visible  and  not  known 
to  the  company.  City  of  Denver  v. 
Sherret,  88  Fed.  Rep.  226  (1898).  A 
telephone  company  is  not  liable  for  in- 
jury to  a  person  on  horseback  who  in 
the  night-time  runs  into  a  pole  on  the 
highway,  unless  it  is  shown  that  the 
pole  was  negUgently  located.  Cum- 
berland, etc.  Co.  V.  Cook,  103  Tenn. 
730  (1900).  Where  a  telegraph  pole 
is  located  away  from  the  beaten  part 
of  the  highway  so  as  to  be  safe  from 
teams  ordinarily,  and  a  runaway 
team  strikes  the  pole  and  breaks  it, 
the  company  is  not  liable,  even 
though  the  pole  was  originally  de- 
ficient in  strength.  Allen  v.  Atlantic 
&  Pac.  Tel.  Co.,  21  Hun,  22  (1880). 
Even  though  a  telephone  pole  is  only 
two  and  a  half  feet  from  the  traveled 
roadway  and  the  whole  roadway  is 
twenty-four  feet  wide,  yet  the  com- 
pany is  not  liable  to  a  woman  injured 
by  a  horse  running  away  with  her  and 
throwing  her  against  the  pole.  And 
even  though  the  highway  commissioner 
had  ordered  the  poles  nearer  the  side 


of  the  road,  yet  if  the  property  owners 
objected  on  account  of  shade  trees, 
and  the  commissioner  of  highways  ac- 
quiesced in  the  poles  as  located,  neither 
the  company  nor  the  town  is  Liable. 
Bailey  v.  Bell  Tel.  Co.,  147  X.  Y.  App. 
Div.  224  (1911).  If  a  pole  is  unlaw- 
fully erected  in  the  street,  a  person  who 
is  injured  by  his  runawa3'  horse  running 
into  such  pole  may  hold  the  company 
erecting  the  pole  liable  for  the  injury. 
Wolfe  V.  Erie  Tel.  &  Tel.  Co.,  33 
Fed.  Rep.  320  (1887).  Although  a 
team  runs  away  and  strikes  a  telephone 
pole  and  kills  the  driver,  his  repre- 
sentatives cannot  hold  the  telephone 
company  liable  in  damages  if  its  poles 
were  reasonably  located  so  as  not  to 
interfere  with  travel.  Jackson-Hazard 
Tel.  Co.  V.  Holhday's  Adm'r,  143 
Ky.  149  (1911).  Even  though  a 
burglar  enters  a  house  from  a  tele- 
phone pole  on  adjacent  land,  the  tele- 
phone company  is  not  liable.  Jenkins 
V.  Louisville,  etc.  Co.,  120  S.  W.  Rep. 
276  (Ky.  1909).  A  street  railway  is 
not  liable  for  an  injury  to  a  person  who 
stumbles  over  one  of  its  tracks  which  is 
exposed  by  reason  of  the  highway 
becoming  depressed  at  that  point, 
where  the  depression  was  not  due  to 
negligence  of  the  company  and  there 
is  no  statute  or  ordinance  or  con- 
tract rendering  the  company  Uable. 
Johnson  v.  Public  Ser\'ice  Ry.,  85 
Atl.  Rep.  165  (X.  J.  1912). 

2  Ward  V.  Atlantic  &  P.  Tel.  Co.,  71 
X^.  Y.  81  (1887).  Where  a  telegraph 
pole  breaks  and  the  wires  fall  across 
the  highway,  and  a  carriage  runs  into 
them,  negligence  on  the  part  of  the 
company  is  not  proven  by  showing 
that  poles  forty  rods  away  were  rot- 
ten, it  not  being  showTi  that  all  the 
poles  were  of  the  same  kind,  put  up 
at  the  same  time,  and  equally  exposed. 
Western  Union  Tel.   Co.   v.   Levi,   47 
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pole  in  the  street,  and  eight  or  ten  days  thereafter  the  pole  falls  by  rea- 
son thereof  and  injures  a  person,  the  company  is  not  liable  if  it  had  no 
notice  of  the  work  done  by  the  overseer.^  Where  a  person  in  order  to 
move  a  building  across  the  street  climbs  a  telephone  pole  to  remove  a 
wire  and  the  pole  falls  and  injures  him,  the  telephone  company  is  not 
liable,  even  if  the  property  o\\aier  had  not  authorized  the  telephone 
pole  on  the  street.^  If  a  contractor  under  the  usual  contract  for  the 
construction  of  a  telephone  system  is  not  an  independent  contractor, 
the  telephone  company  may  be  liable  for  its  negligence.^ 

The  failure  of  a  company  to  properly  sustain  a  pole  by  guy  wires 
may  render  the  company  liable.^     A  person  driving  on  the  highway 


Ind.  552  (1874).  Even  though  a 
pole  breaks  during  an  unusual  storm 
and  it  is  proved  that  the  pole  was 
unsubstantial,  yet  this  does  not  prove 
that  the  pole  was  unfit  and  insufficient 
under  ordinary  circumstances,  and 
hence  there  is  no  liability.  South- 
western, etc.  Co.  V.  Ingrando,  27  Tex. 
Civ.  App.  400  (1901).  Where  a  severe 
windstorm  causes  a  tree  to  fall  on  a 
telephone  line  on  the  highway,  and 
breaks  the  poles  and  throws  them  on 
the  road,  and  a  short  time  afterward 
a  traveler  in  the  dark  runs  against  a 
pole  and  is  injured,  the  company  is  not 
liable  even  though  it  had  no  permit 
from  the  public  authorities  to  erect 
the  line,  it  appearing,  however,  that 
the  poles  were  reasonably  safe.  Bur- 
ton V.  Cumberland  T.  &  T.  Co..  118 
S.  W.  Rep.  287  (Ky.  1909).  Where 
weak  or  decayed  poles  are  blown  down 
by  a  storm  the  company  is  liable  for 
injury  done.  Claussen  v.  Cumberland 
Tel.  &  Tel.  Co.,  120  La.  1087  (1910). 
See  also  §  937b,  infra.  Where  a  tele- 
phone wire  strung  on  street-railway 
poles  is  broken  by  a  violent  storm 
in  the  afternoon  and  it  falls  across  a 
trolley  wire  and  conducts  a  current, 
and  early  the  next  morning  a  child  is 
killed  by  it,  neither  company  is  liable, 
inasmuch  as  the  trouble  could  not  have 
reasonably  been  foreseen.  Strack  v. 
Missouri,  etc.  Co.,  216  Mo.  601  (1909). 
Even  though  in  a  storm  a  telephone 
wire  breaks  and  crosses  an  electric-light 
wire  and  injures  a  pedestrian,  the 
telephone  company  is  not  liable  unless 
it  is  shown  that  it  is  customary  to  have 
guards  between  the  two  sets  of  wires  and 


that  such  guard  would  have  prevented 
the  accident.  Stark  v.  Pennsylvania 
Tel.  Co.,  225  Pa.  St.  390  (1909). 

1  Harton  v.  Forest  City  Tel.  Co., 
146  N.  C.  429  (1907). 

2  Morris  v.  Rounsaville  Bros,,  132 
Ga.  462  (1909). 

'  Larsen  v.  Home,  etc.  Co.,  164 
Mich.  295  (1911). 

*  In  Johnson  v.  Northwestern  Tel. 
Exch.  Co.,  48  Minn.  433  (1892) ;  s.  c, 
54  Minn.  37  (1893),  where  a  pole  on  a 
corner  was  held  in  place  by  guy 
wires  running  on  to  private  prop>erty. 
and  the  guy  wires  had  been  cut  by 
the  owners  of  the  property,  and  the 
company  neglected  for  an  unreason- 
able length  of  time  to  give  other  sup- 
port to  the  pole,  which  fell  and  in- 
jured the  plaintiff,  it  was  held  that 
the  company  was  liable.  In  the  sec- 
ond decision  Judge  Mitchell  said  that 
undoubtedly  defendant  was  bound  to 
foresee  that  Shadwell  (the  private 
property  owner)  might  remove  those 
guys,  but  it  could  not  anticipate  that 
he  would  do  it  negligently  so  as  to 
allow  the  pole  to  fall  into  the  street 
without  warning  to  passers-by.  Neg- 
ligence, not  wanton,  cannot  ordinarily 
be  said  to  be  the  proximate  cause  of 
an  injury  when  the  negligence  (which 
could  not  have  been  reasonably  antici- 
pated) of  another  independent  human 
agency  has  inter\^ened  and  directly 
caused  the  injury.  Hence  it  was  not 
clear  but  that  on  the  state  of  facts 
the  negligence  of  Shadwell  was  the 
sole  proximate  cause  of  injury.  But, 
however  that  may  be,  the  question 
was  settled  on  the  former  appeal. 
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who  is  injured  by  a  telephone  pole  falling  upon  him,  may  hold 
personally  liable  the  president,  who  is  also  general  manager  and 
inspector  and  repairer  of  the  lines,  where  the  decay  in  the  pole  was 
visible  and  he  had  negligently  inspected  it  a  short  time  before.  He 
may  be  held  liable  jointly  with  the  company.^  A  telephone  company 
that  owns  a  telephone  pole  is  not  responsible  for  an  injury  from  an 
insulator  falling  from  a  cross-arm  on  such  pole,  the  cross-arm  and  in- 
sulator being  the  property  of  a  telegraph  company  and  being  in  the 
exclusive  possession  of  the  latter  company.^  But  a  telephone  com- 
pany leasing  to  another  telephone  company  the  right  to  string  wires 
on  the  former  company's  poles  is  liable  to  the  estate  of  an  employee 
of  the  latter  who  is  killed  by  a  pole  falling  while  he  was  removing 
his  company's  telephone  wire  in  connection  with  the  rebuilding  of 
the  pole  line,  a  defect  in  the  pole  not  being  apparent,  and  the 
lineman  not  being  bound  to  ascertain  the  condition  of  the  pole.^  A 
lineman  of  an  electric-light  company  who  climbs  a  pole  owned  by 
a  telephone  company  on  which  there  are  electric-light  cross-arms 
and  wires,  cannot  hold  either  company  liable  for  the  breaking  of  a 
cross-arm  belonging  to  the  telephone  company  when  he  had  no  rea- 
son to  suppose  that  the  cross-arms  had  been  inspected  and  he  did 
not  inspect  the  cross-arm  himself  and  there  was  no  proof  that  the 
cross-arm  when  originally  erected  was  defective  or  that  the  electric- 
light  company  knew  of  any  defect.^  So  also  where  a  trolley  pole 
slips  and  breaks  an  electric-light  globe  and  a  person  below  is  in- 
jured, the  electric-light  company  is  not  liable  if  the  trolley  company 
was  negligent.^  Where  a  street-railway  trolley  pole  is  put  just  outside 
the  curb,  because  the  property  owner  will  not  allow  it  inside,  and  a 
truck  runs  against  it  and  injures  a  person,  his  remedy  is  not  against 
the  trolley  company.^  If  the  employees  of  an  electric-light  company, 
in  taking  down  a  pole,  are  unable  to  control  it,  and  it  falls  and  injures 
a  child,  the  company  is  liable.^  A  telegraph  company  which  saws  off 
a  telegraph  pole  on  the  side  of  the  street  and  leaves  a  stump  three  feet 

1  Murray  v.  Cowherd,  147  S.  W.  «  Lanigan  v.  Brooklyn  Heights 
Rep.  6  (Ky.  1912).  R.  R-,  125  N.  Y.  App.  Div.  622  (1908). 

2  Quill  V.  Empire  State,  etc.  Co.,  159  '  Kyle  v.  Southern  El.  L.  Co.,  174 
N.  Y.  1  (1899).  Pa.  St.  570  (1896).     A  telephone  com- 

3  Aaron  v.  Missouri,  etc.  Tel.  Co.,  pany  is  liable  for  the  negligence  of 
131  Pac.  Rep.  582  (Kan.  1913) ;  hold-  its  contractor  in  constructing  the  line 
ing  also  that  a  general  warning  to  a  in  the  street.  Vosbeck  ;-.  Kellogg,  78 
lineman  is  no  defense.  Minn.    176    (1899).     An   explosion   of 

*  Consohdated,  etc.  Co.t;.  Chambers,    gas  in  a  manhole  of  a  telephone  com- 

112  Md.  324  (1910).  pany   may  render  it   hable   if  it  did 

6  Nelson  v.  Narragansett,  etc.  Co.,     not  use  reasonable  care  to  prevent  it^ 

29  R   I   221  (1908).  Chalmers    v.    Paterson,    etc.    Co.,    66 

N.  J.  L.  41  (1901). 
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high  may  be  liable  to  a  pedestrian  who  runs  against  it  In  the  night,  even 
though  he  knew  it  was  there. ^ 

Although  an  electric-railway  pole  is  located  in  the  middle  of  the 
street,  even  by  consent  of  the  local  authorities,  yet,  if  a  person  about 
to  enter  a  car  is  injured  by  the  pole,  it  is  for  the  jury  to  say  whether 
the  pole  was  dangerous  and  whether  there  was  negligence.^  A  fleshy 
person  who,  while  on  the  running  board  of  a  street  car,  is  struck  by  a 
trolley  pole,  cannot  hold  the  company  liable.^  \Miere  a  person,  in  step- 
ping over  a  telegraph  pole  lying  in  the  street,  slips  and  is  injured,  it  is 
for  the  jury  to  say  whether  the  pole  was  the  proximate  cause  of  the 
injury.'*  Under  a  statute  rendering  telegraph  and  telephone  companies 
liable  for  injury  due  to  their  poles  they  are  liable  without  proof  of  negli- 
gence, but  it  is  a  good  defense  that  plaintiff  was  guilty  of  contributory 
negligence.-^  The  liability  of  a  telegraph  company  to  its  o^sti  em- 
ployees on  account  of  a  pole  falling  is  considered  elsewhere.^ 

§  9376.  Liahility  of  corporation  for  injury  caused  by  its  wires.  — 
The  wires  of  a  telegraph,  telephone,  or  electric-light  company  are 
also  a  source  of  accident.  If  the  wires,  during  construction  work 
or  afterwards,  are  left  in  the  way  of  travel,  without  proper  precau- 
tions being  taken,  the  company  is  liable  for  any  injury  that  may  be 
caused  thereby.^    A  telephone  company  is  not  liable  for  an  injury 

»  Dobbins   v.   Western    Union,  etc.  the  street,  and  the  driver  of  a  wagon 

Co.,     163     Ala.     222     (1909).     Even  leads    his     horses     across     and     then 

thoujsrh  a  t(>lophone  company  uses  an  steps    on    the    wire    while    the    front 

abandoned  telephone  pole,  and  it  then  wheels    go    over,    and    then    tries    to 

abandons  its  use  and  another  company  drive   the   rear   wheels   over,   but   the 

uses  it  and  subsequently  some  one  takes  wire  catches  and  the  horses  run  away 

it  down  and  an  injury  occurs,  the  first-  and  are  injured.     Thomas  v.  Western 

named  company  is  not  liable.     Powers  Union  Tel.  Co.,  100  Mass.  1.56  (1868). 

V.  Independent,  etc.  Tel.  Co.,  19  Idaho,  Where    a    wire    is    across    and    on    a 

577  (1911).  street,  and  the  company's  employees 

-  Kowalski  v.  Newark  Pass.  Ry.,  15  endeavor    to    raise    and    throw    such 

N.  J.  L.  J.  50  (1892).  wire  over  a  passing  team  and  wagon, 

'  Tietz  I'.  International  Ry.  Co.,  186  and    in    doing    so    strike    the    wagon 

N.  Y.  347  (1906).  and  frighten  the  horses  and  cause  in- 

'    *  Zopfi  V.  Postal  T.  C.  Co.,  60  Fed.  jury,  the  company  is  liable.     Staring 

Rep.  987  (1894).  v.  Western  Union  Tel.  Co.,  11  N.  Y. 

*  Riley  v.  New  England,  etc.  Co.,  Supp.  817  (1890).  Where,  by  reason 
184  Mass.  150  (1903).  of   a   fire,    the   wires   are   broken  and 

*  See  §  937c,  infra.  become  embedded  in  ice  in  the  street 
^  A  pedestrian  injured  by  tripping    and   the   ends   are   cut   off,    a   person 

on  an  electric-light  ^\^re  which  crossed  who  trips  on  one  of  them  may  recover 

and  lay  upon  the  sidewalk  may  hold  damages  for  the  injury,  even  though 

the   company   liable.     The   pedestrian  he  knew  that  pieces  of  the  wires  were 

was  not  bound  to  see  the  wire.     Brush  so  frozen  into  the  highway.     Nichols 

El.  L.  Co.  r.  Kolley,  126Ind.220(1890).  v.  Minneapolis,  33  Minn.  430  (1885). 

It  is  for  the  jury  to  say  whether  there  Where    employees    drop    a    telephone 

is  contributory  negligence  where  a  wire  wire  and  it  falls  on  a  horse  and  causes 

is  about  two  inches  above  and  across  him   to   jump  and   throw   the   driver 
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done  by  the  pulling  of  a  chimney  into  the  street  caused  by  a  derrick 
striking  a  wire  which  extended  across  the  street  to  the  chimney,  the 
wire  being  thirty-nine  feet  above  the  ground  at  the  chimney  point 
and  one  hundred  feet  from  the  ground  on  the  opposite  side  of  the  street.^ 
Cases  often  arise  where  the  wires  are  broken  by  a  storm.  The 
general  rule  is  that  if  such  storm  was  not  extraordinary,  the  company 
is    liable    for    any    damage    done.^     If    a    wire    breaks    and    is    not 


out  and  injure  him,  the  company  is 
prima  facie  liable.  Arkansas  Tel. 
Co.  V.  Ratteree,  57  Ark.  429  (1892). 
Where  a  telegraph  wire  is  attached 
to  a  building,  and  by  reason  of  the 
building  being  removed  the  ■wire  sags 
into  the  street  during  the  process  of 
moving  the  building,  and  a  person 
driving  by  is  injured,  the  owner  of 
the  wire  is  liable.  Neuert  v.  Boston, 
120  Mass.  338  (1876).  A  person 
thrown  from  a  wagon  by  striking  a  rope 
stretched  across  the  street  by  a  tele- 
phone company  may  recover  damages, 
even  though  he  was  not  looking  ahead. 
Longley  v.  New  England,  etc.  Co., 
205  Mass.  46  (1910).  Where  a  trol- 
ley wire  is  being  strung  and  lies  on  the 
ground,  running  from  one  pole  to 
another,  and  is  suddenly  thrown  into 
the  air  and  catches  a  boy  and  kills 
him,  the  company  is  Uable.  Devine 
V.  Brooklyn,  etc.  Co.,  1  N.  Y.  App. 
Div.  237  (1896).  An  electric-Ught 
company  may  be  liable  where  its 
wires  are  erected  close  to  a  post 
which  conducts  the  electricity  and 
kills  a  person,  even  though  the  con- 
tractor had  not  yet  turned  over  the 
newly  constructed  plant  to  the  com- 
pany. The  company  cannot  have 
contribution  from  the  contractor,  they 
being  joint  tort-feasors.  Interna- 
tional, etc.  Co.  V.  Maxwell,  27  Tex. 
Civ.  App.  294  (1901).  A  brakeman  on 
a  steam  railroad  who  knows  that  a 
troUey  wire  crosses  the  railroad  not 
far  above  the  cars  cannot  recover 
damages  due  to  his  coming  into  con- 
tact with  such  wire.  Damalle,  etc. 
Co.  V.  Watkins.  97  Va.  713  (1900). 
Where  an  electric  company  places  its 
wires  on  a  building  in  \'iolation  of 
a  city  ordinance,  it  is  hable  for  caus- 
ing tiie  death  of  a  person  by  its  cur- 
rent, even  though  the  wire  had  been 
broken  from  the  insulator.     Wales  v. 


Pacific,  etc.  Co.,  130  Cal.  521  (1900). 
As  to  a  suit  against  the  company  and 
also  an  employee  for  negligence,  see 
Burch  I'.  Caden  Stone  Co.,  93  Fed.  Rep. 
181  (1899).  Where  a  city  owns  an  elec- 
tric-Ught plant  and  allows  its  wires 
to  sag  over  a  railroad,  thereby  in- 
juring a  brakeman,  it  is  liable.  Todd 
V.  City  of  Crete,  79  Neb.  671  (1907). 
Where  a  telephone  company  in  erect- 
ing a  wire  in  the  street  allows  it  to  sag 
and  it  becomes  charged  with  elec- 
tricity and  injures  a  person  who  was 
walking  across  the  street,  the  company 
is  liable,  no  warning  ha\'ing  been  given 
and  the  place  being  where  people  were 
Liable  to  be  injured.  Southern  Bell, 
etc.  Co.,  124  Ga.  10.50  (1906).  Where 
a  telephone  companj^  is  neghgent  in 
constructing  and  maintaining  its  wires 
it  is  hable  for  a  \\are  falling  into  the 
street  and  injuring  persons,  even 
though  the  company  had  no  notice 
that  the  wire  was  down.  PoUtowitz  v. 
Citizens',  etc.  Co.,  115  Mo.  App.  57 
(1905).  Where  a  wire  is  not  strung 
as  high  in  the  highway  as  is  required 
by  statute,  and  a  person  is  injured  by 
it,  the  oompanv  is  liable.  Chant  v. 
CUnton,  etc.  Co"^,  130  Wis.  533  (1907). 
Proof  that  trolley  wires  have  fallen  into 
the  street  and  caused  damage  makes  a 
■prima  facie  case  of  neghgence.  Clancy 
V.  N.  Y.,  etc.  R.  R.,  82  N.  Y.  App.  Div. 
563  (1903).     See  157  S.  W.  Rep.  1185. 

1  Leeds  v.  New  York  Tel.  Co.,  178 
N.  Y.  118  (1904).  \Miere  a  tele- 
graph wire  is  attached  to  a  chimney 
without  the  owner's  consent,  and  pulls 
it  over,  and  a  person  is  injured  and 
sues  the  owner  of  the  building,  and 
he  notifies  the  company,  and  it  refuses 
to  defend,  and  he  settles,  he  may  have 
recourse  against  the  telegraph  com- 
pany. Grav  V.  Boston,  etc.  Co.,  114 
Mass.  149  (1873). 

■  Where  a  storm  causes  a  tree  to 
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repaired  by  the  company  within  a  reasonable  time,  the  company  is 
hable  to  any    one   who    is   injured   thereby.^    A   company  is   h'able 


fall  and  break  down  an  electrie-Uglit 
wire,  and  the  same  storm  breaks  a 
telephone  wire,  which  conducts  the 
electric-light  current  and  does  dam- 
age, the  Uabihties  of  the  companies 
depend  upon  negligence  in  construct- 
ing and  maintaining  the  Avires,  a 
reasonable  time  after  the  storm  not 
having  elapsed  to  remedy  the  danger 
Heidt   V.   Southern,  etc.  Co.,  122  Ga 


a  question  for  the  jury.  Boyd  v.  Port- 
land, etc.  Co.,  37  Oreg.  567  (1900). 
Even  though  a  telephone  wire  is  torn 
from  a  pole  by  a  storm  and  hangs 
for  three  days  in  the  air,  yet  if  the 
company  had  no  notice  thereof  and 
the  electric  circuit  was  not  broken 
so  as  to  give  such  notice,  the  company 
is  not  liable  for  damages  due  to  such 
wire   catching   the   top   of   a   carriage 


474  (1905).     Even  though  a  guy  wire    and  overturning  the  carriage.     Fitch 


sags  by  reason  of  an  exceptionally 
severe  storm,  and  even  though  many 
wires  and  poles  were  affected  and  the 
company  repaired  the  damage  as 
rapidly  as  possible  and  had  no  notice 
in  regard  to  this  particular  wire,  yet 


V.  Central  N.  Y.,  etc.  Co.,  42  N.  Y. 
App.  Div.  321  (1899).  Where  a 
storm,  which  was  not  extraordinary 
or  unusual,  caused  a  decayed  tree 
to  fall  on  a  telephone  wire,  and  the 
wire  sagged  over  the  road  and  caught 


it  is  a  question  for  the  jury  to  decide    the  top  of  a  carriage  and  injured    a 


whether  the  company  is  liable  for 
damage  caused  by  the  wire.  Friesen- 
han  V.  Michigan,  etc.  Co.,  134  Mich. 
292  (1903).  Where  a  storm  in  the 
evening  breaks  the  hmb  of  a  tree, 
which  then  presses  a  telephone  wire 
on  a  trolley  wire,  whereby  the  cur- 
rent is  conducted  some  distance  and 
in  the  morning  passes  through  the 
trolley   wire   and   causes   injury   to   a 


person  in  the  carriage,  it  is  for  the 
jury  to  say  whether  the  company  was 
negligent  in  not  inspecting  the  tree. 
Ensign  v.  Central,  etc.  Co.,  79  N.  Y. 
App.  Div.  244  (1903);  aff'd,  179 
N.  Y.  539.  An  electric-light  company 
is  not  liable  for  an  injury  due  to  its 
wires  being  cut  by  a  stranger.  Sulli- 
van V.  Narragansett,  etc.  Co.,  73  Atl. 
Rep.  306  (R.  I.   1909).     Where  weak 


child,  it  is  for  the  jury  to  say  whether    or  decayed  poles  are  blown  down  by  a 


the  wires  should  have  been  repaired 
sooner.  Warren  v.  City,  etc.  Ry.,  141 
Mich.  298  (1905).  The  question  of 
whether  an  electric-light  company  is 
liable  for  damages  due  to  its  ^vire  hav- 
ing been  broken  down  by  a  storm 
during  the  night  is  for  a  jury.  Wol- 
pers  V.  N.  Y.,  etc.  Co.,  91  N.  Y.  App. 
Div.  424  (1904).  Where  the  poles  and 
wires  of  an  electric-light  company 
are  properly  erected  and  maintained, 
the  company  is  not  Uable  for  damage 
due  to  a  wire  breaking  during  an  ex- 
traordinary storm  and  injuring  a  per- 
son by  reason  of  the  current,  unless 
the  company  fails  to  discover  and 
remedy  it  within  a  reasonable  time, 
but  where  the  storm  is  an  ordinary 
storm  the  company  is  liable  anyway. 
Boyd  V.  Portland,  etc.  Co.,  40  Oreg. 
126  (1901).  The  excuse  of  an  elec- 
tric-light company  for  not  quickly 
repairing  a  wire  that  had  been  blown 
down  in  a  storm,  that  they  did  not 
have  suflBcient  force  to  do  so,  raises 


storm,  the  company  is  liable  for  injury 
done.  Claussen  v.  Cumberland  Tel. 
&  Tel.  Co.,  126  La.  1087  (1910).  See 
also  §  737a,  supra.  Cf.  101  N.  E. 
Rep.  1020. 

1  Where  an  electric-light  wire  falls 
in  the  street  and  remains  there  for 
some  time  and  then  causes  injury, 
it  is  for  the  jiu*y  to  say  whether  the 
city  was  negligent  and  liable.  Bums 
V.  City  of  Emporia,  63  Kan.  285 
(1901).  Where  for  three  days  a 
broken  telephone  wire  hangs  on  prop- 
erty adjacent  to  a  street  and  an  elec- 
tric street  railway  current  is  con- 
ducted by  it  and  injures  a  person,  the 
telephone  company  is  liable.  Lynch- 
burg, etc.  Co.  V.  Booker,  103  Va. 
594  (1905).  Where  a  telephone  com- 
pany allows  a  wire  to  become  broken 
and  remain  in  a  dangerous  condition 
for  five  months,  and  it  comes  in  con- 
tact with  an  electric-light  wire,  and 
causes  the  death  of  a  person,  it  is  liable, 
even  though  a  recent  storm  was  the 
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where  its  wires  are  strung  so  low  as  to  catch  passing  vehicles.^     The 


cause  of  the  contact.  Central,  etc. 
Co.  V.  Sokola,  34  Ind.  App.  429  (1905). 
An  electric-light  company  is  not 
liable  for  its  current  passing  on  to  a 
broken  telephone  wire  and  killing  a  per- 
son where  both  wires  were  in  first- 
class  condition  before  a  violent  storm 
which  broke  the  telephone  wire  and 
brought  the  two  into  contact,  but  if 
the  storm  was  at  8.30  p.m.  and  the 
electric-light  company  did  not  test  its 
wires  until  the  next  morning  when  the 
injury  was  done,  the  electric-light  com- 
pany may  be  liable.  Brow^n  v.  Con- 
soUdated,  etc.  Co.,  137  Mo.  App.  718 
(1908).  A  trolley  company  is  not 
presumed  to  have  been  negligent  even 
though  a  person  is  injured  by  its  broken 
trolley  wire.  Lanning  v.  Pittsburg 
Rys.  Co.,  229  Pa.  St.  575  (1911). 
Where  an  electric-light  wire  falls  on  a 
pedestrian  it  raises  a  presumption  of 
negligence  on  the  part  of  the  company. 
Walter  v.  Baltimore,  etc.  Co.,  109 
Md.  513  (1909).  Where  on  account 
of  snowdrifts  a  team  is  driven  to  the 


side  of  the  road  and  obliquely  between 
two  poles  and  under  the  wires  of  a 
telephone  line,  and  runs  into  tele- 
phone wires,  which  had  broken  down 
several  days  previously,  it  is  for  the 
jury  to  decide  whether  the  telephone 
company  is  liable,  even  though  the 
plaintiff  had  seen  the  wires  down  in 
going  the  other  way  during  the  day, 
it  appearing  that  the  company  was 
notified  several  days  pre\iously  that 
the  wires  were  down.  Snee  v.  Clear 
Lake  Tel.  Co.,  24  S.  Dak.  362  (1909). 
A  telephone  company  is  liable  for  an 
injury  done  to  a  driver  by  a  telephone 
wire  sagging  across  the  street  where  the 
telephone  company  might  have  dis- 
covered the  condition  by  ordinary 
care,  and  sufficient  time  had  elapsed 
to  enable  it  to  discover  it.  Thompson 
V.  Reed,  135  N.  W.  Rep.  679  (S.  Dak. 
1912).  Where  an  electric-light  lamp 
owned  by  the  city  falls  in  the  middle 
of  the  night  and  at  six  o'clock  the  next 
morning  a  child  comes  in  contact  with 
the  wire  and  is  injured,   the  city  is 


1  A  telegraph  company  is  liable  for 
an  injury  due  to  its  wires  hanging  so 
low  in  the  street  as  to  catch  the  top 
of  a  stage.  Dickey  v.  Maine  Tel.  Co., 
46  Me.  483  (1859).  Where  a  property 
owner  erects  a  telephone  wire  to  con- 
nect with  a  telephone  line  and  it  is 
maintained  by  the  telephone  company 
both  may  be  liable  if  the  wire  sags 
and  injures  a  person.  North  Arkansas 
Tel.  Co.  V  Peters,  148  S.  W.  Rep.  273 
(Ark.  1912).  Where  a  telephone  wire  is 
so  low  across  a  highway  as  to  catch  a 
furniture  van,  the  company  is  liable. 
Pennsylvania  Tel.  Co.  v.  Varnau,  15 
Atl.  Rep.  624  (Pa.  1888).  Where  a 
truckman  turns  out  for  another  team, 
and  his  load  strikes  an  electric-ligbt 
wire  fifteen  feet  high  and  the  pole 
breaks  and  injures  him,  the  company 
is  liable,  the  pole  being  unsound. 
Williams  v.  Louisiana,  etc.  Power 
Co.,  43  La.  Ann.  295  (1891).  As  to 
the  necessary  allegations  in  a  com- 
plaint against  a  telephone  company 
for  allowing  its  wire  to  sag  in  the  street 
and    cause    injury,    see    Cumberland, 


etc.  Co.  V.  Pierson,  170  Ind.  543  (1908). 
Even  though  a  telephone  company 
inspected  its  line  two  weeks  before  a 
fallen  wire  injured  a  person,  and  the 
wire  transmitted  messages  until  the 
time  of  the  accident,  it  is  for  the  jury 
to  decide  whether  the  company  was 
negligent  in  not  finding  that  the  wire 
was  detached  and  hanging  in  the 
highway.  Crawford  v.  Standard,  etc. 
Co.,  139  Iowa,  331  (1908).  Where  a 
statute  requires  wires  to  be  twenty 
feet  above  road  crossings  and  the  wire 
sags  to  thirteen  feet  and  catches  a  load 
of  hay,  the  companj^  is  liable.  Weaver 
V.  Dawson,  etc.  Co..  82  Neb.  696  (1908). 
Where  a  telephone  pole  leans  over  the 
highway  and  a  rotten  cross-arm  causes 
a  wire  to  sag  and  injure  a  person,  the 
telephone  company  is  liable.  Cynthiana 
Tel.  Co.  V.  Asbury,  147  Ky.  307  (1912). 
An  electric-light  company  may  be 
liable  for  an  injury  by  its  current  to  a 
person  moving  a  building  on  the  street. 
Winegarner  r.  Edison,  etc.  Co.,  83 
Kan.  67  (1910). 
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same  is  true  as  to  a  wire  that  is  strung    so    low  over    a    railroad 
as  to  catch  a  brakeman  on  top  of  a  freight  car.^    The  company  is 


liable.  Potera  v.  City  of  Brookhaven, 
95  Miss.  774  (1909).  Even  though 
a  thunderstorm  breaks  a  telephone 
wire  after  nine  o'clock  at  night,  and 
an  electric-light  current  is  conveyed 
thereby  and  injures  a  person  after 
six  o'clock  the  next  morning,  yet  this 
is  not  presumptive  proof  of  negli- 
gence on  the  part  of  the  telephone 
companv.  Parmlee  t'.  Tri-State  T.  & 
T.  Co.,  103  Minn.  530  (1908).  Where, 
twenty  days  after  a  storm  which 
carried  down  telephone  poles  and  wires, 
the  horse  and  cart  of  a  mail  carrier 
comes  in  contact  with  a  ^nre,  and  he  is 
thrown  from  the  cart,  he  may  recover 
damages,  although  the  company  had 
been  busy  at  work  during  the  twenty 
days  clearing  away  the  wires.  Bishop 
V.  Roek>'  Mt.  etc.  Tel.  Co.,  33  Utah, 
464  (1908).  Where  an  electiie-light 
wire  breaks  and  hangs  into  the  street 
for  three  weeks  and  the  current  therein 
injures  a  child,  both  the  city  and  the 
company  are  liable.  Citv  of  Kansas 
City  V.  File,  60  Kan.  157  (1899). 
Where  an  electric-light  company  in 
altering  its  line  allows  a  wire  to  lie  on 
the  sidewalk  and  thereby  a  current  is 
transmitted  from  a  live  \\Tre,  it  is 
liable  for  not  having  such  loose  wire 
guarded  and  for  not  warning  passers- 
by.  Devlin  i'.  Beacon,  etc.  Co.,  192 
Pa.  St.  188  (1899).  Where  a  person 
cuts  down  a  tree  and  its  falls  on  a 
telegraph  wire  and  breaks  it,  and  a 
person  is  injured  by  the  wire,  it  may  be 


a  question  for  the  jury  as  to  whether 
the  poles  were  located  on  the  safe  side 
of  the  street,  and  proper  guards  for 
the  wires  arranged ;  in  other  words, 
whether  the  pro.ximate  cause  of  the 
injury  was  the  mode  of  construction, 
and  not  the  felling  of  the  tree,  and 
whether  the  telegraph  company  should 
have  reasonably  foreseen  such  an  oc- 
currence. Ela  t'.  Postal,  etc.  Co.,  71 
N.  H.  1  (1901).  Where  a  telegraph 
wire  sags  for  two  days  over  a  country 
highway  by  reason  of  a  rotten  cross- 
arm  the  company  may  be  liable  for  an 
injury  caused  by  a  wagon  running  into 
it.  Postal,  etc'  Co.  v.  Jones,  133  Ala. 
217  (1902).  A  street  railway  may  be 
liable  for  one  of  its  wires  breaking 
and  causing  an  injury,  even  though 
the  injury  was  caused  at  the  time  of 
the  breaking.  The  question  as  to 
whether  the  breakage  was  due  to 
negligence  is  for  the  jury.  Citizens', 
etc.  R.  R.  V.  Batley,  159  Ind.  368 
(1902).  Where  a  trolley  wire  breaks 
and  falls  in  the  street  and  gives  a 
shock  to  an  indi%-idual,  the  presump- 
tion that  the  companj'  was  negligent 
is  not  met  by  the  testimony  of  its 
employees  that  the  wire  had  been 
properly  inspected,  it  being  shown 
that  a  certain  de\ice  would  have 
stopped  the  electric  current  if  such 
de\'ice  had  been  in  operation. 
O'Flahertv  v.  Nassau,  etc.  R.  R.,  34 
N.  Y.  App.  Div.  74  (1898) ;  aff'd,  165 
X.  Y.  624.     The  question  of  whether  a 


1  Where  a  telephone  company  fur- 
nishes the  wire  and  constructs  a  tele- 
phone line  on  poles  owned  by  another 
person,  and  rents  the  line  to  such 
other  person,  and  di\'ides  with  him  the 
receipts,  the  telephone  company  is 
liable  for  injury  due  to  the  wire  crossing 
a  railroad  and  striking  an  employee  of 
the  railroad.  American,  etc.  Co.  v. 
Kersh,  27  Tex.  Civ.  App.  127  (1901). 
An  employee  may  hold  his  railroad  lia- 
ble for  his  being  caught  bj'  a  telephone 
wire  belonging  to  a  telephone  com- 
pany when  he  was  on  top  of  a  car. 
Meyers  v.  Detroit,  etc.  R.  R.,  166 
Mich.  403   (1911).     Where    a    broken 


telephone  "^ire  hangs  over  a  railroad, 
and  an  employee  of  the  receiver  of  the 
railroad  is  injured,  both  the  tele- 
phone company  and  the  receiver  are 
liable,  but  the  receiver  cannot  have 
recourse  over  against  the  telephone 
companv.  Southwestern,  etc.  Tel.  Co. 
V.  Crank.  27  S.  W.  Rep.  38  (Tex.  1894) ; 
aff'd,  87  Tex.  104  (1894).  A  telephone 
company  is  not  liable  for  a  wire  which 
a  patron  strings  over  a  railroad  and  it 
injures  a  brakeman,  even  though  it 
connects  with  the  telephone  lines. 
Southwestern  Tel.  &  Tel.  Co.  v. 
Corbet t,  148  S.  W.  Rep.  826  (Tex. 
1912). 
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liable  for  injuries  caused  by  a  guy  wire  which  has  been  negligently 
placed.^ 

Where   a   telephone   company  leaves   an   abandoned   wire   running 


telephone  company  is  liable  for  an 
injury  to  a  horse  due  to  a  wire  hang- 
ing in  the  street  while  being  repaired 
is  for  the  jury.  Hovey  v.  ^Michigan, 
etc.  Co.,  124  Mich.  607  (1900).  Where 
for  two  weeks  a  broken  telephone  wire 
hangs  into  and  on  the  street,  and  the 
end  coils  and  a  person  trips  on  it  and  is 
injured,  the  company  is  liable.  South- 
ern Bell  Tel.  Co.  v.  Lynch,  95  Ga. 
529  (1894). 

1  A  telephone  company  is  liable  to 
a  person  who  is  injured  by  a  guy 
wire  in  a  public  alley  so  placed  as  to 
be  indiscernible  and  dangerous  to  ve- 
hicles. Louisville,  etc.  Co.  v.  Gasper, 
123  Ky.  128  (1906).  A  guy  wire 
twenty-five  feet  from  a  pole  and  at  a 
point  where  a  person  in  the  dark  going 
to  the  depot  runs  into  it,  may  render 
the  company  liable.  Grant  v.  Sunset, 
etc.  Co.,  7  Cal.  App.  267  (1808). 
In  Sheldon  ;;.  Western  Union  Tel. 
Co.,  51  Hun,  591  (1889),  aff'd,  121 
N.  Y.  697,  a  guy  wire  ran  from  the 
top  of  a  telegraph  pole  near  the  fence 
to  a  peg  near  the  edge  of  the  road. 
Two  trees  nearly  concealed  the  wire. 
A  person  driving  a  team  turned  out 
for  another  team.  The  wire  caught 
the  wagon  and  he  was  injiired.  The 
company  was  held  liable.  A  tele- 
graph and  telephone  company  is 
liable  to  the  driver  of  a  fire-engine 
for  injuries  due  to  his  driving  against 
a  guy  wire  about  six  feet  from  the 
ground,  even  though  the  pole  and 
wire  were  on  gi*ound  which  vehicles 
were  forbidden  to  travel  on.  The  fire- 
engine  is  an  exception  in  this  respect. 
Wilson  V.  Great  Southern  T.  &  T. 
Co.,  41  La.  Ann.  1041  (1889).  Where 
an  electric-light  company  knows  that 
a  guy  wire  is  conducting  the  current, 
it  is  liable  for  the  death  of  a  boy 
caused  thereby,  even  though  the  boy 
had  been  warned  in  regard  to  it. 
South  Omaha,  etc.  Co.  v.  Voeasek, 
62  Neb.  710  (1901).  A  trolley  com- 
pany is  liable  for  its  electric  current 
running  through  one  of  its  guy  wires 
on  to  a  private  wire  and  injuring  a 


person.  Campbell  t'.  United  Rys.  Co., 
243  Mo.  141  (1912).  Even  though 
a  person  drives  his  carriage  into  a 
guy  wire  stretched  across  the  road  by 
a  telephone  company  while  erecting 
a  pole,  he  is  not  necessarily  guilty 
of  contributory  negligence.  Mogk  v. 
New  York,  etc.  Co.,  78  N.  Y.  App.  Div. 
560  (1903).  A  person  who  in  the 
night  when  it  is  so  dark  that  she  could 
not  see  a  telephone  pole  two  feet  away 
crosses  the  road  in  the  middle  of  the 
block  and  runs  into  a  telephone  guy 
wire  between  the  sidewalk  and  the 
curb,  cannot  hold  the  company  liable. 
Bentley  v.  ]SIissouri,  etc.  Co.,  142  Mo. 
App.  215  (1910).  Where  there  is  no 
sidewalk  and  the  whole  width  of  the 
street  is  open  for  vehicles,  a  telephone 
company  may  be  liable  for  a  guy  wire 
which  runs  from  its  pole  to  the  edge 
of  the  highway  and  causes  injury  to  a 
person  dri\'ing  on  that  side  of  the 
highwav  on  a  dark  night.  Davidson 
t'.  Utah,  etc.  Co.,  34  Utah,  249  (1908). 
A  telephone  company  may  be  liable 
for  the  injury  to  a  person  who  stumbles 
over  a  guy  wire  anchored  over  the 
edge  of  the  sidewalk  where  the  guy 
wire  was  not  encased  in  boxes  which 
were  frequently  used  to  render  the 
wires  more  conspicuous  and  thus 
prevent  people  running  into  them. 
City  of  Ft.  Worth  v.  Williams,  55  Tex. 
Civ.  App.  289  (1909).  Where  a 
woman  runs  into  a  guy  wire  across  the 
path  on  a  street  after  dark,  she  may 
hold  the  city  liable.  Williams  v. 
City  of  Parson,  87  Kan.  649  (1912). 
A  telegraph  company  in  erecting  a  guy 
wire  on  the  street  is  liable  if  it  is  not 
made  reasonably  safe  for  pedestrians 
crossing  the  street.  PoumerouUe  t'. 
Postal,  etc.  Co.,  152  S.  W.  Rep.  114 
(Mo.  1912).  A  telephone  company 
in  erecting  a  guj-  wire  on  the  street 
is  bound  to  use  ordinary-  care  that  the 
way  is  left  reasonably  safe  for  public 
use.  Raines  v.  East  Tennessee  Tel. 
Co.,  153  S.  W.  Rep.  224  (Ky.  1913). 
See  102  N.  E.  Rep.  163. 
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from  one  building  to  another  and  lightning  is  thereby  conducted, 
resulting  in  the  loss  of  one  building,  the  company  is  liable.^  And  where 
a  telephone  company  attaches  a  guy  wire  to  the  corner  of  a  barn  and 
the  barn  is  subsequently  destroyed  by  fire,  caused  by  lightning,  the 
jury  may  find  the  company  liable  therefor,  if  there  was  no  lightning 
arrester  on  the  guy  wire  to  protect  the  bam  and  the  fire  was  first  dis- 
covered near  the  guy  wire.^  But  a  property  owner  who  acquiesces  in 
a  telegraph  company  erecting  its  line  on  the  street  cannot  hold  such 
company  liable  for  loss  by  fire,  even  though  the  wires  prevented  the 
fire  being  subdued.^  A  telegraph  company  has  been  held  liable  for 
the  burning  of  a  building  due  to  the  wires  of  the  telegraph  company 
breaking  and  thus  transmitting  an  electric  current  which  set  fire  to  the 
building.  The  fact  that  the  company  did  not  know  its  wire  was  broken 
is  no  defense.^  Where  an  electric  wire  breaks  and  falls  across  a  build- 
ing, setting  it  on  fire,  the  ovmev  of  the  building  may  endeavor  to  remove 
the  wire,  and  if  he  is  injured  in  so  doing  he  may  hold  the  company  liable.^ 
A  trolley  wire  falling  on  account  of  an  adjacent  fire  does  not  render  the 
company  liable.® 


1  Jackson  v.  Wisconsin  Tel.  Co.,  88 
Wis.  243  (1894).  A  telephone  com- 
pany may  be  liable  for  injury  due  to 
atmospheric  electricity  passing  into 
a  building  through  wires  which  it 
has  abandoned.  Southern,  etc.  Co.  v. 
McTyer,  137  Ala.  601  (1903).  A  tele- 
phone company  may  be  liable  for 
damage  done  by  lightning  which 
passes  through  its  wires  to  an  end 
that  is  dangling  unused  in  a  house. 
Owen  V.  Portage,  etc.  Co.,  126  Wis. 
412  (1905). 

2  Wells  V.  Northeastern  Tel.  Co., 
101  Me.  371  (1906).  Where  lightning 
passes  through  a  telephone  wire  and 
kills  a  person,  it  is  a  question  for  the 
jury  as  to  whether  all  possible  safe- 
guards were  used  by  the  telephone 
company.  Griffith  v.  New  England, 
etc.  Co.,  72  Vt.  441  (1900).  A  tele- 
phone company  is  not  liable  for  a 
fire  caused  by  lightning  running 
through  its  wires  unless  it  is  shown  to 
have  been  negligent.  Wood  v.  Cumber- 
land Tel.  &  Tel.  Co.,  151  S.  W.  Rep. 
29  (Ky.  1912).  A  telephone  company 
may  be  liable  for  a  fire  caused  by  its 
wires   transmitting   lightning.     Penin- 


sular Tel.  Co.  V.  McCaskill,  60  S.  Rep. 
338  (Fla.  1912). 

»  Chaffee  v.  Tel.  &  Tel.  Con.  Co.,  77 
Mich.  625  (1889). 

*  Miles  V.  Postal,  etc.  Co.,  55  S.  C. 
403  (1899).  A  street  railway  may  be 
liable  for  its  current  passing  into  a 
telephone  wire  and  causing  a  fire. 
Richmond,  etc.  Ry.  v.  Rubin,  102  Va. 
809  (1904).  An  electric  company 
equipping  a  building  with  electric 
wires  may  be  liable  to  the  owner  of 
the  building  for  fire  due  to  defects  in 
the  insulation  of  the  wires,  where  the 
contract  for  waring  did  not  expressly 
release  the  company  from  such  lia- 
bility. Dechert  v.  Municipal,  etc.  Co., 
39  N.  Y.  App.  Div.  490  (1899).  An 
electric-light  company  is  liable  in 
damages  where  a  person  is  burned  to 
death  by  a  fire  caused  by  defective 
installation  of  the  electric-light  wires. 
Miller  v.  Ouray,  etc.  Co.,  18  Colo.  App. 
131  (1902).  An  electric-light  company 
furnishing  light  is  not  liable  for  a 
fire  caused  by  defective  installation 
by  a  contractor.  National,  etc.  Co. 
r.  Denver,  etc.  Co.,  16  Colo.  App.  86 
(1901).     A  party  causing  the  destrue- 


*  Leavenworth   Coal  Co.  v.  Ratch-         «  HoUis  v.  Brooklyn,  etc.  Co.,   128 
ford,  5  Kan.  App.  150  (1897).  N.  Y.  App.  Div.  821  (1908). 
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Where,  by  reason  of  the  crossing  of  telegraph  and  trolley  or  electric- 
light  wires,  the  electric  current  injures  or  kills  a  person  or  an  animal, 
there  is  a  difference  of  opinion  as  to  the  liability.  The  decisions  on  this 
subject  in  the  various  states  differ  so  greatly,  even  on  similar  facts,  that 
it  is  difficult  to  formulate  general  rules,  but  a  collection  of  the  decisions 
is  given  in  the  notes  below.^ 

It  may  be  said  in  general,  however,  that  notwithstanding  the  fact 

dall  V.  Consolidated,  etc.  Co.,  127  Pae. 
Rep.  994  (Ariz.  1912). 

Arkansas :  A  telephone  company  is 
liable  jointly  with  a  street-railway 
company  where  a  wire  of  the  former 
falls  on  a  wire  of  the  latter  and  a 
person  is  injured  by  the  current.  City 
Electric  St.  Ry.  v.  Conery,  61  Ark. 
381  (1895).  Where  electric-light 
wires  break  down  about  midnight, 
and  the  company  discovers  about  two 
o'clock  that  the  wires  are  down  some- 
where, but  does  not  shut  off  the  cur- 
rent, and  at  six  o'clock  a  boy,  al- 
though warned  not  to  do  so,  picks  up 
a  dead  wire,  and,  in  throwing  it  down, 
the  dead  wire  strikes  the  live  wire 
and  the  boy  is  killed,  it  is  for  the 
jury  to  say  whether  the  company  is 
liable.  Texarkana  G.  &  E.  Light  Co. 
V.  Orr,  59  Ark.  215  (1894). 

Delaware:  Where  a  guy  wire  be- 
longing to  a  trolley  company  breaks 
and  a  motorman  knows  of  it,  but  the 
company  does  nothing  for  several 
hours,  and  a  current  is  conducted 
through  the  wire  and  kills  a  person, 
the  company  is  liable.  Neal  v.  Wil- 
mington, etc.  Ry.,  3  Pen.  (Del.)  467 
(1902). 

Georgia:  A  telephone  company  is 
liable  for  injury  done  by  a  trolley 
current  which  runs  through  a  telephone 
wire  which  has  been  left  dangling  in 
the  street.  Atlanta  Tel.  &  Tel.  Co. 
V.  Cheshire,  78  S.  E.  Rep.  53  (Ga.  1913). 
Where  telephone  and  electric  street 
railway  wares  are  on  the  same  poles, 
the  former  above  the  latter,  and  a 
telephone  ^vire  breaks  and  falls  across 
the  electric-light  ware  and  kills  a  horso 
below,  both  companies  are  liable,  the 
telephone  company  for  allo-wing  its 
wire  to  become  worn  and  weak,  and 
both  companies  because  of  not  having 
their  wires  insulated  and  a  proper 
guard   wire.     Eining   v.   Georgia,   etc. 


tion  of  a  building  by  fire  is  neverthe- 
less not  liable  for  the  destruction  of 
other  buildings  which  catch  fire  from 
the  first-named  building.  Hoffman  v. 
King,  160  N.  Y.  618  (1899). 

1  Federal  courts :  For  many  cases 
on  this  subject  see  9  Am.  Elec.  Cas. 
A  telephone  wire  which  remains 
hanging  for  several  weeks  over  a 
highway,  and  during  a  storm  con- 
ducts electricity  so  as  to  injure  a 
person,  renders  the  company  owning 
it  liable  for  the  damage.  South- 
western Tel.  &  Tel.  Co.  v.  Robinson, 
50  Fed.  Rep.  810  (1892).  Where 
a  telegraph  wire,  for  fifteen  days, 
hangs  across  an  electric-light  wire 
and  into  the  street,  a  person  in- 
jured by  the  electric-light  current 
passing  through  the  telegraph  wire 
and  into  him  may  recover  damages 
from  the  telegraph  company,  but  not 
if  he  grasped  the  wire  after  being 
warned.  Henning  v.  Western  Union 
Tel.  Co.,  41  Fed.  Rep.  864  (1890). 

Alabama:  Where  a  telephone  com- 
pany, in  abandoning  a  line,  leaves  a 
wire  hanging  in  a  tree,  and  it  eon- 
ducts  an  electric-light  current  to  a 
fence  and  kills  a  person,  it  is  liable. 
Home  Tel.  Co.  v.  Fields,  150  Ala. 
306  (1907).  Where  a  telephone  wire 
falls  on  a  trolley  wire  and  negligence 
is  proven,  and  the  current  injures  a 
person,  both  companies  may  be  sued 
in  the  same  suit  and  both  held  liable. 
McKay  v.  Southern  BeU  Tel.  Co.,  Ill 
Ala.  337  (1896).  An  electric-light  com- 
pany may  be  liable  for  the  death  of  a 
person  touching  a  disused  telephone 
wire  which  dangled  from  the  electric- 
light  wires.  Decatur,  etc.  Co.  v. 
Newson,  59  S.  Rep.  615  (Ala.   1912). 

Arizona:  A  telephone  company  is 
liable  where  its  wire  conducts  an 
electric-hght  current  and  kills  an 
individual  using  the  telephone.     Cran- 
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that  telegraph  and  telephone  wires  carry  very  slight  electrical  currents — 
too  slight  to  injure  a  person  or  animal  —  yet  where  by  reason  of  crossing 


Co.,  133  Ga.  458  (1909).  A  telephone 
company  may  be  held  liable  to  an  in- 
fli\-idual  who  in  passing  along  the 
street  picks  up  a  telephone  wire  to 
throw  it  aside  and  is  injured  by  an 
electric  current  passin  through  it. 
Southern  Bell  Tel.  &  Tel.  Co.  v.  Da\-is, 
76  S.  E.  Rep.  786  (Ga.  1912).  Where 
a  trolley  company  discovers  within  a 
reasonable  time  that  one  of  its  wires 
has  been  broken  by  the  wires  of  another 
company,  and  immediately  sends  an 
employee  to  repair  it,  it  is  not  liable 
for  an  accident  that  occurs  in  the 
meantime.  Read  v.  Citv,  etc.  Rj'., 
115  Ga.  366  (1902). 

Illinois:  Where  by  the  terms  of  a 
telephone  company's  grant  the  city 
has  a  right  to  string  telephone  wires 
on  the  poles  and  does  so,  and  one  of 
them  becomes  broken  and  causes  the 
death  of  a  person  by  conducting  an 
electric-light  current,  the  telephone 
company  is  not  liable,  where  the  city 
has  been  held  not  liable.  Haves  i'. 
Chicago,  etc.  Co.,  218  111.  414  (1905). 
An  uninsulated  electric-light  ^^ire  in 
an  open  space  under  a  sidewalk  may 
render  the  company  liable  to  a  boy 
injured  bv  it.  Commonwealth,  etc. 
Co.  V.  Meh-ille,  210  111.  70  (1904). 
Where  an  electric-light  wire  sags  on- 
to a  telephone  wire  and  causes  harm, 
both  companies  are  liable,  the  tele- 
phone wire  being  uninsulated,  espe- 
cially where  the  contact  takes  place 
in  the  night  and  nothing  is  done  to 
repair  it  before  the  ne.xt  morning. 
Economy,  etc.  Co.  r.  Hiller.  203  111. 
518  (1903).  An  injured  party  may 
sue  any  or  all  of  several  corpora- 
tions jointly  liable,  and  may  obtain 
judgment  and  then  issue  execution 
against  one  or  all,  and  nothing  short 
of  the  satisfaction  of  the  demand  or 
a  release  under  seal  is  a  defense  to 
the  others.  Tandrup  v.  Sampsell, 
234  111.  .526  (190S).  Where  a  tele- 
phone ^Tre  is  above  a  trolley  ^"ire, 
and  the  trolley  itself  slips  off  the 
trolley  wire  and  breaks  the  telephone 
^^•ire,  and  the  latter  falls  on  the  trol- 
ley wire  and  also  to  the  ground,  com- 
pleting    the     circuit     and     Willing     a 


horse,  the  telephone  company  is  Ua- 
ble.  Kankakee,  etc.  Rv.  v.  Whitte- 
more,  45  111.  App.  484  (1892). 

Kansas:  An  electric-light  company 
is  not  necessarily  liable  for  an  injury 
caused  by  its  current  passing  through 
a  private  telegraph  wire  which  it 
had  allowed  an  indiA-idual  to  string 
on  its  poles.  The  fact  that  the  wire 
had  become  uninsulated  at  that  point 
is  not  proof  of  negligence.  Consoli- 
dated, etc.  Co.  I'.  Koepp,  64  Kan.  735 
(1902). 

Louisiana  :  Where  a  telephone  wire 
is  strung  through  electric-light  wires 
so  close  that  the  two  would  touch  in 
oscillating,  thereby  disturbing  the  in- 
sulation, and  this  continued  for  nine 
months,  and  in  the  meantime  the  tele- 
phone \s'ire  was  no  longer  used  and 
the  current  injures  children,  both 
companies  are  hable,  the  court  saying 
in  regard  to  the  electric-light  cur- 
rent:  "The  prisoner  of  the  company 
is  more  sleepless  and  subtle  and  in 
its  stroke  more  quick  and  sure, 
whence  the  need  of  even  greater  vig- 
ilance in  keeping  it  safe  ^vithin  its 
prison  wire."  Simmons  v.  Slu-eve- 
port,  etc.  Co.,  116  La.  1033  (1906). 
An  electric-light  company  is  liable 
for  injury  due  to  its  current  haWng 
passed  through  a  broken  telephone 
wire  and  injured  a  person,  where  the 
electric-light  wire  at  the  point  of  con- 
tact was  not  insulated.  Hebert  v. 
Lake  Charles,  etc.  Co.,  Ill  La.  522 
(1903).  Where  a  person  repairing  a 
roof  steps  over  an  electric-light  wire 
and  is  killed  by  the  current,  the  com- 
pany- is  liable  where  the  wire  seemed 
to  be,  but  was  not,  insulated,  and  the 
city  ordinance  required  such  insula- 
tion. Clements  v.  Louisiana  El.,  etc. 
Co.,  44  La.  Ann.  692  (1892). 

Maryland:  Where  electric-light 
wires  sag  and  are  uninsulated,  it  is 
for  the  jury  to  say  whether  the  com- 
pany is  responsible  for  their  burning  a 
person  on  the  street.  Annapolis,  etc. 
Co.  f.  Fredericks,  109  Md.  595  (1909). 
Where  an  unused  telephone  wire 
strung  on  the  poles  of  a  telegraph 
company,  breaks  and  falls  across  an 
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or  breakage  of  wires  by  storm  or  otherwise,  electric-light  or  electric- 
power  or  trolley  currents  run  through  telegraph  or  telephone  wires 

eleetrie-light  Tvire,  strung  on  the 
poles  of  a  street  railway  company, 
and  hangs  there  for  two  weeks,  and 
then  the  electric-light  current  passes 
through  it  and  kills  a  person,  the 
telegraph  company  and  the  street 
railway  are  not  liable,  unless  negli- 
gence on  their  part  is  shown.  West- 
ern Union  T.  Co.  v.  Nelson,  82  Md. 
293  (1896). 

Michigan:  A  telephone  company 
is  not  liable  for  an  electric  current  of 
a  power  company  running  on  to  its 
wires  and  killing  horses,  where  the  tele- 
phone company  had  properh'  strung 
its  wires.  Neither  is  it  liable  for  an 
electric  shock  due  to  an  unusual  storm, 
but  it  must  pro\'ide  against  storms 
which  ordinary  prudence  would  pro- 
vide against.  Anthonv  t'.  Cass  County 
Tel.  Co.,  165  ^lich.  388  (1911). 
Where  a  telephone  wire  breaks  and 
a  child  throws  the  end  over  an  electric- 
light  wire  nineteen  feet  above  the 
ground  and  the  current  injures  the 
child,  the  electric-light  company  is 
not  liable,  even  though  the  insulation 
was  defective.  Stark  i'.  Muskegon, 
etc.  Co.,  141  Mich.  575  (1905). 

Missouri:  Where  an  electric-light 
company  strings  its  wire  near  a  tele- 
phone guy  wire  and  a  child  is  injured 
by  the  current,  both  companies  are 
liable.  PVeeman  v.  jSIissouri,  etc.  Tel. 
Co.,  160  Mo.  App.  271  (1912).  Where 
a  telephone  wire  strung  on  street  rail- 
way poles  is  broken  by  a  \'iolent 
storm  in  the  afternoon  and  it  falls 
across  a  trolley  wire  and  conducts  a 
current,  and  early  the  next  morning 
a  child  is  killed  by  it,  neither  company 
is  liable,  inasmuch  as  the  trouble 
could  not  have  reasonably  been  fore- 
seen. Strack  v.  Missouri,  etc.  Co., 
216  Mo.  601  (1909).  Where  boys 
throw  a  loose  wire  over  an  electric- 
light  wire  and  the  current  thereby 
injures  a  person,  the  electric-light 
company  is  not  liable,  even  if  the  wire 
was  uninsulated  at  that  point.  Luehr- 
mann  v.  Laclede,  etc.  Co.,  127  Mo.  App. 
213  (1907). 

Mo?Uana:  Where  a  telephone  wire 
breaks  and  falls  onto  an  electric-light 


wire  and  conducts  the  electric-light 
current  to  a  guj^  wire,  and  the  current 
runs  thence  to  a  wire  fence  and  kills  a 
person,  both  companies  are  liable,  the 
electric-light  wire  not  being  properly 
insulated,  especially  where  they  did 
not  obej"  a  municipal  ordinance  re- 
quiring the  separation  of  such  "R-ires  by 
at  least  four  feet.  Mize  v.  Rocky 
Mountain,  etc.  Co.,  38  ]Mont.  521 
(1909). 

New  Jersey:  Even  though  a  tele- 
phone guy  wire  is  erected  before  an 
electric-light  wire  is  erected  under  it, 
yet  if  the  guy  wire  breaks  and  con- 
ducts an  electric  current  and  kills  a 
person,  the  telephone  company  is  lia- 
ble, there  having  been  no  guard  be- 
tween the  two  wires.  Guinn  v.  Dela- 
ware, etc.  Co.,  72  N.  J.  L.  276  (1905). 
An  electric-light  company  may  be  lia- 
ble for  an  injury  due  to  a  branch  of 
a  tree  falling  and  breaking  one  of  its 
■wires  and  thereby  conducting  the  cur- 
rent to  the  street.  Spires  v.  Middle- 
sex, etc.  Co.,  70  N.  J.  L.  355  (1904). 
Where  a  telegraph  wire  breaks  and 
falls  upon  an  electric-light  wire  and 
wears  off  the  insulation,  and  the 
electric-Ught  current  is  conducted 
through  the  telegraph  wire  and  kills 
a  person,  the  electric-light  company 
is  liable  for  ha^-ing  allowed  the  tele- 
graph wire  to  remain  and  wear  off 
the  insulation,  and  the  telegraph  com- 
pany is  liable  if  it  has  not  used  rea- 
sonable care  to  prevent  the  breakage 
and  reasonable  care  in  discovering 
the  breakage.  Hamilton  r.  Borden- 
town,  etc.  Co.,  68  N.  J.  L.  85  (1902). 
Where  a  telephone  wire  breaks  and 
falls  across  an  electric-light  wire  just 
below  it,  and  then  the  end  falls  into 
the  street  and  a  person  is  injured  by 
it,  both  companies  are  liable,  inas- 
much as  guard  wires  should  have 
been  erected.  Rowe  v.  New  York,  etc. 
Co.,  66  N.  J.  L.  19  (1901).  Where  a 
trolley  current  runs  through  a  tele- 
phone wire  and  injures  a  person  who 
picks  up  the  latter  which  was  lying 
in  a  public  highway,  it  is  for  the  jury 
to  say  whether  the  telephone  company 
was  negligent  in  not  discovering  the 
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and  do  damage,  the  courts  in  most  instances  submit  the  whole  matter 
to  the  jury,  and  the  jury  generally  proceeds  to  assess  the  damages  against 
all  of  the  companies.     The  supreme  court  of  Pennsylvania,  however, 


fallen  wire  and  whether  the  trolley 
company  was  negligent  in  not  using 
guard  wires.  N.  Y.,  etc.  Tel.  Co.  v. 
Bennett,  62  N.  J.  L.  742  (1899). 
Where  a  person  is  injured  by  the  cur- 
rent of  an  electric-light  wire  which  is 
trailing  in  the  street,  the  presumption 
is  that  the  corporation  owning  such 
wire  was  guilty  of  negligence.  New- 
ark, etc.  Co.  V.  Ruddy,  62  N.  J.  L. 
505  (1898). 

New  York:  If  two  corporations  are 
jointly  guilty  of  negligence,  there 
may  be  a  general  verdict  against  both 
and  the  trial  court  cannot  set  aside 
the  verdict  as  to  one  of  them.  Bam- 
berg V.  International  Ry.  Co.,  121 
N.  Y.  App.  Div.  1  (1907).  Where  a 
fire  causes  a  telephone  and  also  an 
electric-light  wire  to  sag  and  cross  and 
injure  a  fireman  both  companies  may 
be  held  liable.  Horning  v.  Hudson, 
etc.  Co.,  Ill  N.  Y.  App.  Div.  122 
(1906) ;  aff'd,  186  N.  Y.  552.  Where 
a  telegraph  or  telephone  wire  falls 
on  a  troUej'^  wire  and  then  on  a  horse, 
and  the  trolley  current  passing  tlu-ough 
the  telegraph  wire  kills  the  horse,  the 
trolley  company  may  not  be  liable. 
Albany  v.  Watervliet,  etc.  R.  R.,  76 
Hun,  136  (1894).  Where  an  individual 
constructs  an  electric-light  system  in 
a  village,  and  then  transfers  it  to  a 
corporation  in  which  he  holds  most 
of  the  stock,  he  is  not  personally 
liable  for  the  death  of  a  person  by 
reason  of  the  crossing  of  the  electric 
wire  with  a  telephone  wire,  causing 
the  electric  wire  to  melt  and  fall  and 
convey  the  current  through  such  per- 
son, even  though  the  negligent  con- 
struction of  the  electric  system  was 
made  by  him  before  the  property  was 
transferred  to  the  corporation.  Gor- 
don V.  Ashley,  77  N.  Y.  App.  Div.  .525 
(1902). 

Where  an  electric-light  wire  burns  and 
falls  into  the  street  and  a  policeman 
strikes  it  and  causes  it  to  hit  another 
person  and  the  current  injures  the 
latter,  the  electric-light  company  is 
not  liable,  the  proximate  cause  being 


the  act  of  the  poUceman.  Polito  v. 
Pitriello,  89  N.  E.  Rep.  425  (N.  Y. 
1909). 

North  Carolina:  Where  an  electric- 
light  current  passes  through  an  elec- 
tric-light guy  wire,  thence  through  a 
trolley  feed  wire,  thence  through  an- 
other unused  electric-Ught  guy  wire, 
and  kills  a  boy  who  grasps  it,  the 
company  is  liable.  Haynes  v.  Raleigh 
Gas  Co.,  114  N.  C.  203  (1894). 

Oregon:  Where  a  telephone  com- 
pany ceases  to  use  a  wire  strung  on 
an  electric-light  pole,  and  the  electric- 
light  company  places  the  wire  on  a 
telephone  pole,  and  the  electric-light 
current  then  runs  through  it  and  in- 
jures a  person,  the  telephone  company 
is  liable.  Ahern  v.  Oregon  Tel.  Co., 
24  Oreg.  276  (1893). 

Pennsylvania:  Unless  it  is  shown 
that  the  negligence  of  an  electric-light 
company  caused  one  of  its  wires  to 
break  and  do  harm,  or  that  the  com- 
pany failed  to  remedy  the  trouble 
with  due  and  reasonable  alacrity,  the 
company  is  not  liable  to  a  person 
injured  by  the  current.  Kahn  v. 
Kittanning,  etc.  Co.,  85  Atl.  Rep. 
1117  (Penn.  1913).  Even  though  in 
a  storm  a  telephone  wire  breaks  and 
crosses  an  electric-light  wire  and 
injures  a  pedestrian,  the  telephone 
company  is  not  liable  unless  it  is  shown 
that  it  is  customary  to  have  guards 
between  the  two  sets  of  wires  and 
that  such  guard  would  have  prevented 
the  accident.  Stark  v.  Pennsylvania 
Tel.  Co.,  225  Pa.  St.  390  (1909).  Where 
a  telephone  wire  breaks  and  drops 
onto  an  electric-light  wire  and  causes 
the  death  of  a  person,  the  electric-light 
company  is  not  liable  on  the  ground 
that  it  did  not  have  a  screen  above  its 
wire,  there  being  no  proof  that  a 
screen  is  a  reasonable  precaution  or 
is  practicable.  Stark  v.  Lancaster, 
etc.  Co.,  218  Pa.  St.  574  (1907).  A 
telephone  company  is  liable  for  in- 
jury to  a  person  by  reason  of  an  elec- 
tric-light current  passing  through  its 
wires  to  a  person  using  the  telephone. 
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holds  very  properly  that  even  though  in  a  storm  a  telephone  wire  breaks 
and  crosses  an  electric-light  wire  and  injures  a  pedestrian,  the  telephone 


Delahunt  v.  United,  etc.  Co.,  215  Pa. 
St.  241  (1906).  The  ease  should  be 
submitted  to  the  jury  where  a  painter 
was  killed  by  uninsulated  electric- 
light  wires  on  a  roof.  Fitzgerald  v. 
Edison,  etc.  Co.,  207  Pa.  St.  118 
(1903).  A  person  working  on  a  roof 
who  is  injured  by  a  non-insulated 
electric  wire  can  hold  the  company 
liable  for  the  defective  insulation 
that  caused  the  wire  to  "spit  fire"  for 
several  weeks,  and  it  is  immaterial 
that  it  was  unnecessary  for  him  to 
go  near  it  or  that  the  wire  was  placed 
there  without  authority.  Will  v.  Edi- 
son, etc.  Co.,  200  Pa.  St.  540  (1901). 

South  Carolina:  In  a  suit  against  a 
telephone  company  on  account  of  its 
wire  breaking  and  conducting  an  elec- 
tric-light current  and  killing  a  person, 
it  is  error  to  charge  the  jury  that  the 
company  was  bound  to  keep  its  wires 
perfectly  insulated.  Lundy  v.  South- 
ern Bell  T.  &  T.  Co.,  90  S.  C.  25  (1911). 
Where  an  electric-light  company  holds 
itself  out  as  the  agent  of  another  com- 
pany and  the  latter  allows  it,  the 
latter  may  be  liable  for  da^mages  due 
to  an  injury  from  the  electric-light 
current.  Laughlin  v.  Southern,  etc. 
Corporation,  38  S.  C.  62  (1909). 

Tennessee :  Where  a  telephone  wire 
is  out  of  repair,  and  a  burning  build- 
ing falls  on  the  pole  and  breaks  it, 
and  the  wire  breaks  and  falls  on  a 
trolley  wire,  and  the  trolley  current 
passes  through  the  telephone  wire 
and  kills  a  horse,  both  the  trolley 
and  telephone  companies  are  liable. 
United  El.  Rv.  v.  Shilton,  89  Tenn. 
423  (1890). 

Texas:  A  person  working  on  a 
roof  may  hold  a  telegraph  company 
liable  if  its  wire  which  is  fastened  to 
the  roof  breaks  loose  upon  his  trying 
to  remove  it  and  comes  in  touch  with 
a  trolley  current  and  injures  him.  Pan- 
handle Tel.  &  Tel.  Co.  v.  Harris,  136 
S.  W.  Rep.  1129  (Tex.  1911).  Where 
electric-lighting  wires  owned  by  a  city 
pass  over  a  roof,  and  a  policeman 
touches  them,  he  cannot  recover,  al- 
though the  owner  of  the  building  or  his 
servants   might  recover  if  they  were 


injured,  they  being  more  than  mere 
licensees.  City  of  Greenville  v.  Pitts, 
102  Tex.  1  (1908).  An  electric- 
light  company  is  liable  where  a 
broken  wire  hangs  from  one  of  its 
poles  for  two  weeks  and  the  current 
injures  a  person,  even  though  the 
wire  belonged  to  some  one  else. 
Wehner  v.  Lagerfelt,  27  Tex.  Civ.  App. 
520  (1901). 

Virginia :  Where  an  electric-light 
wire  breaks  and  falls  into  the  street 
and  two  hours  afterwards  a  child  is 
injured,  the  company  is  liable.  Nor- 
folk Rv.  &  Light  Co.  V.  Spratley,  103 
Va.  379  (1905). 

Washington:  Where  power  \nres 
are  above  telegraph  wires  and  the 
employees  of  the  latter  throw  a  rope 
over  one  of  the  power  wires  and  cause 
it  to  burn  and  fall,  and  the  current 
injures  a  person,  the  power  company 
as  well  as  the  telegraph  company  is 
liable  if  the  power  company's  auto- 
matic circuit  worked  and  then  the 
company  turned  on  the  current  again, 
but  if  the  lower  court  dismisses  the 
case  as  to  the  power  company,  the 
telegraph  company  cannot  complain, 
the  two  companies  being  jointly  and 
severally  liable.  Metz  v.  Washington, 
etc.  Co.,  130  Pae.  Rep.  343  (Wash. 
1913). 

Wisconsin:  Even  though  a  guy 
wire  becomes  displaced  so  as  to 
conduct  an  electric-light  current  on 
that  same  day  and  cause  the  death  of 
a  person,  yet  this  may  be  sufficient 
time  to  charge  the  company  with 
notice  of  the  defect.  Ryan  v.  Oshkosh, 
etc.  Co.,  1.38  Wis.  466  (1909).  Where 
the  insulation  on  an  electric  wire  is 
merely  to  protect  the  wire  itself  and 
a  person  on  the  roof  is  injured  thereby, 
the  company  may  not  be  liable, 
especially  if  such  insulation  is  such  as 
is  commonly  used  elsewhere.  Ras- 
mussen  v.  Wisconsin,  etc.  Co.,  133  Wis. 
205  (1907).  In  a  suit  in  In-half  of  an 
infant  against  an  electric-light  com- 
panj'  and  a  mover  of  houses,  the  latter 
ha\ang  permitted  a  wire  to  cross  the 
electric-light  wires  and  convey  the 
current  and  cause   injury,  the  house- 
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company  is  not  liable  unless  it  is  shown  that  it  is  customary  to  have 
guards  between  the  two  sets  of  wires  and  that  such  guard  would  have 
prevented  the  accident.^ 

Somewhat  different  cases  arise  where  the  employees  of  one  company, 
having  wires  in  the  street,  are  injured  by  an  electric  current  from  its 
own  wires  or  from  adjacent  ^^'i^es  belonging  to  another  company  or 
from  an  electric  current  running  from  one  wire  into  another.  There 
the  liability  of  the  company  is  not  so  great,  inasmuch  as  employees 
are  more  or  less  experienced  and  take  the  risks  of  the  business  and  of 
the  negligence  of  co-employees.  Consequently  a  great  variety  of  cases 
and  questions  become  involved,  and  here  too  it  is  necessary  to  study  the 
cases  themselves.^ 


mover  may  be  liable,  even  though  a 
settlement  has  been  made  with  the 
electric-light  company.  Nagle  v. 
Hake,  123  Wis.  256  (1904). 

1  Stark    V.    Pennsylvania    Tel.    Co., 
22.5  Pa.  St.  390  (1909). 

'^Federal  courts:  For  many  cases 
on  this  subject  see  9  Am.  Elec.  Cas. 
The  liability  created  by  act  of  Congress 
for  the  death  of  an  employee  of  a  rail- 
road engaged  in  interstate  commerce 
displaces  state  statutes  on  that  sub- 
ject. Michigan  Central  R.  R.  t'. 
Vreeland,  227  U.  S.  59  (1913).  ^Yhere 
the  foreman  of  an  electric-light  com- 
pany in  trying  to  remove  a  broken 
light  wire,  which  interfered  vdth  his 
climbing  an  electric-light  pole,  was 
killed  by  the  electric  current  passing 
through  such  telephone  wire,  his 
representative  may  hold  the  telephone 
company  liable.  New  England  Tel. 
&  Tel.  Co.  V.  Moore,  179  Fed.  Rep.  364 
(1910).  The  owner  of  a  building  may 
be  liable  for  injury  to  one  of  his  serv- 
ants who  is  injured  by  a  live  wire  on 
the  top  of  the  building.  Colusa,  etc. 
Co.  V.  Monahan,  162  Fed.  Rep.  276 
(1908).  Where  a  telephone  lineman 
is  stringing  wres  and  is  injured  by  an 
electric  current  passing  over  the  slack 
wire,  which  wire  he  had  slacked  up  in 
accordance  with  an  order  of  the  foreman, 
the  company  is  liable.  New  England, 
etc.  Co.  V.  Butler,  156  Fed.  Rep.  321 
(1907).  Where  a  telephone  lineman 
climbs  a  telephone  pole  and  is  injured 
by  the  current  of  an  electric-light  wire 
from  which  the  insulation  had  worn,  it 
is  for  the  jury  to  say  whether  he  was 


negligent  in  not  discovering  the  wire. 
Dover  v.  Gloucester,  etc.  Co.,  155  Fed. 
Rep.  256  (1907).  Where  a  telephone 
lineman  in  cUmbing  a  telephone  pole 
touches  and  is  injured  by  an  electric- 
light  wire,  which  is  four  inches  from 
the  pole  and  not  insulated,  it  is  for 
the  jury  to  decide  whether  the 
electric-light  company  is  liable  and 
whether  the  lineman  used  due  care, 
it  being  shown  that  the  pole  swayed 
and  that  the  lineman  had  looked  at 
the  electric-light  wire  and  thought  it 
was  insulated.  Gloucester,  etc.  Co.  v. 
Dover,  153  Fed.  Rep.  139  (1907).  An 
electric-light  company  is  Uable  for 
the  death  of  a  telegraph  hneman  who 
touches  an  electric-light  wire  which 
is  only  nine  inches  from  a  telegraph 
pole,  and  the  insulation  on  which  has 
been  worn  or  burned  away  without 
it  being  apparent.  Memphis,  etc.  Co. 
V.  Bell,  152  Fed.  Rep.  677  (1907).  A 
telephone  "trouble  finder"  whose  duty 
it  is  to  ascertain  and  repair  troubles 
with  the  wires,  cannot  hold  the  com- 
pany liable  on  account  of  the  wire 
crossing  an  electric-light  wire  and 
conducting  the  current  and  injuring 
him,  when  he  knew  the  dangers  and 
the  method  of  avoiding  them.  The 
crossing  of  the  wires  did  not  prove 
negligence  on  the  part  of  the  tele- 
phone company.  Bell  Tel.  Co.  v. 
Detharding,  148  Fed.  Rep.  371  (1906). 
Arkansas:  Where  a  telephone  line 
is  built  across  private  property  with- 
out the  consent  of  the  owner,  and  the 
wire  is  broken  by  workmen  and  con- 
duets   a    trolley    ciirrent    and    injures 
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one  of  them,  either  company  is  liable 
for  the  damage,  there  being  no  guards 
to  keep  the  wires  apart.  Southwest- 
ern, etc.  Co.  V.  Bruce,  89  Ark.  581 
(1909). 

California:  Where  a  judgment  for 
a  tort  is  against  an  electric- light 
company  and  a  telephone  company 
and  is  collected  from  the  electric-light 
company,  the  latter  cannot  claim 
contribution  from  the  telephone  com- 
pany. Dow  V.  Sunset  Tel.  &  Tel.  Co., 
162  Cal.  136  (1912).  Where  a  tele- 
phone company  places  a  wire  danger- 
ously close  to  an  electric-light  wire, 
the  continuance  of  that  wire  in  that 
position  renders  both  companies  liable 
to  an  employee  of  the  telephone  com- 
pany who  is  injured  bj'  the  electric- 
light  current  passing  through  the  tele- 
phone wire.  Dow  v.  Sunset  Tel.  & 
Tel.  Co.,  157  Cal.  182  (1910). 

Connecticut:  An  electric-light  com- 
pany is  liable  for  the  death  of  an  em- 
ployee of  a  street-railway  company 
where  the  electric-light  wires  are  main- 
tained directly  above  the  street-rail- 
way poles  and  T\'ires  and  proper 
precautions  were  not  taken  to  pro- 
tect the  employees  of  the  street  rail- 
way. Cutler  V.  Putnam,  etc.  Co., 
80  Conn.  470  (1908). 

Georgia:  An  electric-light  company 
is  liable  to  the  employee  of  a  tele- 
phone company  who  is  injured  by 
electric  ciirrent  of  the  former  running 
onto  the  wires  of  the  telephone  com- 
pany, the  electric-light  company's 
wires  being  uninsulated,  and  it  is  no 
defense  that  the  telephone  company 
was  also  negligent.  Trammell  v.  Co- 
lumbus R.  Co.,  9  Ga.  App.  98  (1911). 
An  electric-light  company  is  not 
liable  for  the  death  of  an  employee 
of  a  telephone  company,  on  the  poles 
of  which  the  electric-light  vnres  have 
been  strung,  where  the  employee 
was  experienced  and  could  see  that 
the  electric-light  wires  were  not  in- 
sulated. Columbus  R.  Co.  v.  Dorsey, 
119  Ga.  363  (1904).  An  employee  of 
a  telephone  company  engaged  on  a 
fire-alarm  pole  in  stringing  telephone 
wires,  who  is  injured  by  the  current 


of  a  trolley  "feeder"  Avire  crossing 
the  fire-alarm  wire,  cannot  hold  the 
trolley  companv  liable.  Augusta  R^•. 
I'.  Andrews,  89'Ga.  653  (1892). 

Illinois:    A  foreman  of  a  telephone 
company  who  is  killed  by  an  electric- 
light  current  conducted  by  a  telephone 
wire  which,  in  being  flipped  by  him 
onto    a    cross-arm,  comes    in  contact 
^\^th  a  sagging  electric-light  wire,  may 
hold  the  electric-light  company  liable. 
Hausler    v.     Commonwealth    Electric 
Co.,    240    111.    201    (1909).     Where   a 
street-railway  company    does   not,  as 
required  by  ordinance,  maintain  guard 
wires   at    points   where   its   wires   are 
under  telephone  wires,  and  a  telephone 
lineman   in   removing   a   broken   tele- 
phone wire  is  injured  by  the  electric 
current  due  to  the  wire  falling  on  the 
street-railroad  wires,  he   may  recover 
from     the     street-railway     company. 
Conrad    !'.    Springfield,   etc.    Ry.,   240 
111.  12  (1909).     Where  the  lineman  of 
a  telegraph  company  is  injured  by  a 
street   railway   electric   current   trans- 
mitted    by     uninsulated     feed     wares 
placed  just  below  the  telegraph  wires, 
but  resembling   them   in   appearance, 
it  appearing  that  the  foreman  of  the 
telegraph  company  knew  thereof  and 
that    the    lineman    did    not,    and    the 
foreman  did  not  inform  him,  both  the 
street-railway  company  and   the  tele- 
graph  company   may   be  held  liable, 
and  even  though  a  verdict  has  been 
found  against  both,  a  settlement  may 
be   made   by   one,   leaving   the   other 
company  liable  for  the  entire  verdict. 
It  is  no  defense  that  an  ordinance  re- 
quired   the   railway    to    place    guard 
wires    above    its    wires.     Postal    Tel. 
etc.  Co.  V.  Likes,  225  111.  249  (1907). 
Where   an   employee   of   a   telephone 
company,   while  at  work,   was  killed 
by    the^  current    of    an    electric-light 
vdre  which  was  not  insulated  as  re- 
quired by  the  city  ordinance,  the  elec- 
tric-light   company    is    liable.     Com- 
monwealth, etc.  Co.  V.  Rose,  214  111. 
545   (1905).     An  electric  company  is 
not   liable   for   the   death   of   an   em- 
ployee of  a  telephone  company  who, 
in  repairing  the   telephone  wires,  ro- 
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inasmuch  as  employees  take  the  risk  of    the  business,  and  inasmuch 


ceived  the  current  of  uninsulated  elec- 
tric wires,  where  there  was  no  agree- 
ment between  the  two  companies  as 
to  notice  to  be  given  to  the  employees 
of  the  telephone  company  as  to  when 
the  current  would  be  turned  on,  and 
it  appearing  that  the  employee  knew 
that  the  electric  wire  was  carrying 
a  dangerous  current.  Rowe  v.  Taylor- 
ville,  etc.  Co.,  213  111.  318  (1904). 

Indiana:  A  city  owning  an  electric- 
light  plant  is  liable  to  the  representa- 
tive of  a  telephone  employee  who  is 
killed  by  the  electric-light  current 
running  into  the  telephone  wires. 
City  of  Logansport  v.  Smith,  47  Ind. 
App.  64  (1911).  Where  electric-light 
and  telephone  and  city  wires  are  all 
on  the  same  pole  and  a  city  lineman  is 
injured  by  the  electric-light  current 
passing  through  a  telephone  cable  seat, 
it  is  for  the  jury  to  decide  whether  the 
two  companies  or  either  of  them  are 
liable.  Beaning  v.  South  Bend,  etc. 
Co.,  45  Ind.  App.  261  (1910).  Where 
a  telegraph  lineman  is  injured  by  the 
current  of  an  electric-light  wire  strung 
on  the  same  pole  as  the  telegraph 
wires,  the  electric-light  company  may 
show  that  even  an  insulated  ^vire 
would  not  be  safe.  South,  etc.  Co.  v. 
Ambre,  44  Ind.  App.  435  (1909).  It 
is  for  the  jury  to  say  whether  a  tele- 
graph lineman  was  negligent  in  climb- 
ing a  pole  with  a  bare  telegraph  ^\^re 
in  his  hand  when  he  knew  that  there 
were  electric-light  wires  on  the  pole, 
yet  may  not  have  known  that  the 
electric-light  wires  contained  a  current 
in  the  daytime,  and  it  is  a  question 
for  the  jury,  even  though  he  might 
have  avoided  climbing  the  pole  alto- 
gether by  using  apparatus  which  in- 
volved no  risk.  Ambre  i'.  Postal 
Tel.  etc.  Co.,  43  Ind.  App.  47  (1909). 
The  failure  of  a  lineman  to  wear 
rubber  gloves  is  not  contributory 
negligence.  Marion,  etc.  Co.  v.  Ver- 
million, 99  N.  E.  Rep.  55  (Ind.  1912). 
Withdra"sving  the  decision  in  94  N.  E. 
Rep.  1038.  Cf.  101  N.  E.  Rep. 
1020. 

Iowa:  A  telephone  company  may 
be  liable  for  the  death  of  an  electric- 
light    lineman    caused  by  a  guy  wire 


connecting  the  poles  of  the  two  com- 
panies and  conducting  the  electric- 
light  current,  but  a  settlement  with 
the  electric-light  company  releases 
also  the  telephone  company.  Snyder 
V.  Mutual,  etc.  Co.,  135  Iowa,  215 
(1907).  Where  a  telephone  company 
allows  an  electric-light  company  to 
string  wires  on  the  poles  of  the  for- 
mer, the  telephone  company  is  liable 
to  its  employees  for  injury  due  to 
the  electric-light  current  where  the 
electric-light  wires  were  not  properly 
insulated  and  where  the  employee 
was  not  furnished  with  tools  to  test 
the  wires.  Barto  v.  Iowa,  etc.  Co., 
126  Iowa,  241  (1904).  Where  a  line- 
man of  a  telephone  company,  in  re- 
pairing its  wires,  allows  a  wire  to 
come  in  contact  with  an  electric-light 
wire  on  the  same  pole  and  is  killed, 
the  electric-light  company  is  liable  if 
that  company  did  not  insulate  its 
wires  as  required  by  the  best  prac- 
tice and  by  the  municipal  grant. 
Knowlton  v.  Des  Moines,  etc.  Co.,  117 
Iowa,  451  (1902). 

Kansas:  The  estate  of  a  telephone 
lineman,  who,  in  ascending  a  telephone 
pole,  touches  an  electric-light  wire 
ten  or  twelve  inches  from  the  telephone, 
wire,  both  on  different  poles,  and  is 
killed,  has  a  cause  of  action  against 
both  companies,  the  court  saying  that 
the  telephone  company  might  have 
prevented  the  electric-light  company 
stringing  its  wires  so  near.  Biddle  v. 
Leavenworth,  etc.  Co.,  87  Kan.  604 
(1912). 

Kentucky:  A  telephone  company  is 
not  liable  for  the  death  of  one  of  its 
linemen  on  account  of  electric-light 
wires  on  the  telephone  pole  where  he 
knew  of  the  uninsulated  condition  of 
such  electric-light  wires,  but  the 
electric-light  company  may  be  held 
liable.  Anglea's  Adm'x  v.  East  Ten- 
nessee Tel.  Co.,  142  Ky.  539  (1911). 
Where  a  telegraph  lineman  is  killed 
by  coming  in  contact  with  electric- 
light  wires  which  are  adjacent  to  the 
telegraph  pole  on  which  the  lineman 
is  working,  his  estate  may  hold  the 
electric-light  company  liable  if  it  did 
not   use   the  highest   practicable  care 
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as  they  cannot  hold  the  company  liable  for  the  negligence  of  fellow- 


and  skill  to  insulate  the  wires.  Bowl- 
ing Green,  etc.  Co.  v.  Dean's  Ex'x, 
142  Ky.  678  (1911).  A  telephone 
lineman  may  hold  his  company  liable 
where  he  is  injured  by  a  power  current 
passing  through  a  guy  wire,  there 
being  no  current  breakers  on  the  guy 
wire  and  there  being  some  evidence 
that  the  telephone  company  had  notice 
of  the  power  current  being  there.  Citi- 
zens' Tel.  Co.  V.  Wakefield,  126  S.  W. 
Rep.  127  (Ky.  1910).  An  expert 
electrician  who  knows  that  a  wire  is 
heavily  charged  with  electricity  and 
yet  attempts  to  handle  it,  using  his 
cap  as  an  insulator,  is  guilty  of  contrib- 
utory negligence  and  cannot  recover. 
Capital  Gas,  etc.  Co.  v.  Davis'  Adm'r, 
138  Ky.  628  (1910).  A  telephone 
company  is  not  liable  for  the  death  of 
an  employee  of  another  telephone  com- 
pany who  went  upon  the  poles  of  the 
former  company  without  its  knowl- 
edge. Louisville,  etc.  Co.  v.  Beeler's 
Adm'r,  125  Ky.  366  (1907).  Where 
an  employee  of  an  electric-light  com- 
pany climbs  a  pole  of  that  company 
to  make  repairs,  and  accidentally 
touches  a  wire  strung  on  the  top  of 
the  pole  by  a  telegraph  company  and 
is  injured  by  completing  the  circuit 
of  the  electric-light  current,  he  can- 
not hold  the  telegraph  company  lia- 
ble, it  having  had  no  knowledge  of 
the  danger.  Martin  v.  Citizens',  etc. 
Co.,  92  S.  W.  Rep.  547  (Ky.  1906). 
Where  an  employee  of  a  telephone 
company  in  fastening  a  guy  wire  for 
that  company  to  the  top  of  one  of  its 
poles  comes  in  contact  with  an  elec- 
tric-light wire  without  fault  on  his 
part  and  is  injured  he  may  hold  the 
electric-light  company  liable.  Overall 
V.  Louisville,  etc.  Co.,  47  S.  W.  Rep. 
442  (Ky.  1898). 

Louisiana:  Where  an  employee  of 
a  telephone  company  is  stringing  a 
wire  on  its  poles  above  the  wires  of 
an  electric  company,  and  the  wires 
of  the  latter  are  not  insulated  and 
by  accident  the  wire  of  the  former 
comes  in  contact  with  the  wires  of 
the  latter  and  kills  the  employee,  the 
latter  company  is  liable.  Whitworth 
V.  Shreveport,  etc.   Ry.,   112  La.  363 

39; 


(1904).  A  trolley  company  is  liable 
for  the  death  of  an  employee  of  a  tele- 
phone company,  where  the  trolley 
current  passes  into  the  telephone  wire 
and  kills  such  employee  while  string- 
ing the  telephone  wires,  there  being 
no  insulation.  Potts  v.  Shreveport, 
etc.  Ry.,  110  La.  1  (1903). 

Massachusetts :  An  experienced  tele- 
phone lineman  who,  while  changing  the 
location  of  a  messenger  wire  because 
it  was  too  near  an  electric-light  w^re, 
stands  on  a  copper  roof  and  is  injured 
by  the  electric-light  current  cannot 
recover.  Woodward  v.  City  of  Taun- 
ton, 203  Mass.  63  (1909).  '  Where  an 
electric-light  current  is  conducted  by  a 
trolley  wire  and  kills  an  emploj'ee  of 
the  electric-light  company,  the  trolley 
company  may  be  held  liable,  there 
being  no  guard  wire  above  the  trolley 
to  prevent  such  an  accident.  Mahan 
V.  Newton,  etc.  Rj'.,  189  Mass.  1 
(1905).  Where  a  telephone  company  is 
using  a  street-railway  company's  poles 
under  a  contract  by  which  the  latter 
is  not  to  be  liable  for  injury,  an  em- 
ployee of  the  former  may  not  be  able 
to  hold  the  latter  liable  for  an  in- 
jury due  to  the  trolley  electric  cur- 
rent. Sias  V.  Lowell,  etc.  Ry.,  179 
Mass.  343  (1901).  Where  a  city 
strings  its  fire-alarm  wires  on  electric- 
light  poles  with  the  consent  of  the 
companj',  and  an  employee  of  the  city 
is  injured  by  the  current,  it  is  for  a 
jury  to  decide  whether  the  electric- 
light  company  is  liable.  Barker  v. 
Boston,  etc.  Co.,  178  Mass.  503  (1901). 
An  electric-light  company  is  not  lia- 
ble for  an  injury  caused  by  its  wires 
on  a  building  to  a  lineman  of  a  tele- 
phone company,  unless  it  is  shown 
that  the  electric  companj'  had  invited 
or  licensed  the  lineman  to  go  there. 
Hector  v.  Boston,  etc.  Co.,  174  Mass. 
212  (1899).  A  lineman,  an  employee 
of  a  city  that  by  contract  strings  its 
wires  on  electric-light  poles,  may  hold 
the  electric-light  company  liable  for 
injuries  due  to  the  latter's  uires  not 
being  properly  insulated.  Illings- 
worth  t'.  Boston,  etc.  Co.,  161  Mass. 
583  (1894).  An  employee  of  a  tele- 
phone company  who,  in  repairing  the 
'3 
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servants.     Aside  from  such  defenses  as  these,  however,  the  company 


line  on  a  building,  unnecessarily  goes 
on  another  building,  and  is  injured 
by  the  current  from  wires  of  an  elec- 
tric-light company,  cannot  hold  the 
latter  liable.  Hector  v.  Boston,  etc. 
Co.,  161  Mass.  558  (1894). 

Maryland :  A  lineman  of  an  electric- 
light  company  who  climbs  a  pole 
owned  by  a  telephone  company  on 
which  there  are  electric-light  cross- 
arms  and  wires,  cannot  hold  either 
company  liable  for  the  breaking  of  a 
cross-arm  belonging  to  the  telephone 
company  when  he  had  no  reason  to 
suppose  that  the  cross-arms  had  been 
inspected  and  he  did  not  inspect  the 
cross-arm  himself  and  there  was  no 
proof  that  the  cross-arm  when  origi- 
nally erected  was  defective  or  that  the 
electric-light  company  knew  of  any 
defect.  Consolidated,  etc.  Co.  v. 
Chambers,  112  Md.  324  (1910).  An 
employee  of  a  telephone  company 
who,  while  at  work  on  one  of  its 
poles,  is  injured  by  an  electric-light 
current,  may  hold  the  electric-light 
company  liable,  because  it  had  not 
placed  and  insulated  its  wires  so  as  to 
permit  him  to  work  in  safety.  Ziehm 
V.  United,  etc.  Co.,  104  Md.  48  (1906). 

Michigayi:  A  city  which  has  strung 
its  electric-light  wires  on  telephone 
poles  under  an  ordinance  authorizing 
it  to  do  so  is  liable  for  the  death  of  a 
telephone  lineman  by  reason  of  the 
electric-light  current  ■ware  not  being 
properly  insulated.  Hodgins  v.  Bay 
City,  156  Mich.  687  (1909).  Where 
two  electric-light  wires  cross  very 
closely  to  each  other,  and  an  employee 
working  on  one  which  is  dead  receives 
the  current  by  reason  of  the  two  wires 
meeting,  the  company  is  liable. 
Kraatz  v.  Brush  Elec.  L.  Co.,  82  Mich. 
457  (1890). 

Minnesota:  An  electric-light  com- 
pany is  liable  to  an  employee  of  a 
telephone  company  who  is  killed  by  the 
electric-light  current  running  onto  a 
wire  which  was  being  passed  to  the 
deceased  by  another  servant ;  the 
wires  of  both  companies  being  on  the 
same  poles,  but  the  telephone  wires 
being  above  the  electric-light  wires. 
The  question  is  for  the  jury.     Musolf 


t'.  Duluth,  etc.  Co.,  108  Minn.  369 
(1909),  holding  also  that  an  agreement 
by  an  injiu-ed  tel-ephone  employee 
that  he  Tvill  not  sue  the  telephone 
company  unless  it  is  held  as  a  matter 
of  law  that  he  cannot  hold  liable  an 
electric-light  company  for  the  damage, 
and  unless  the  consideration  paid  to 
him  should  be  returned  to  the  tele- 
phone company,  is  a  covenant  not  to 
sue  and  is  not  a  release  barring  his 
remedy  against  the  electric-light  com- 
pan.y,  and  the  consideration  is  not  to 
be  deducted  from  the  verdict. 

Mississippi:  A  telephone  company 
may  be  held  liable  for  the  death  of  one 
of  its  linemen  due  to  his  having  come 
in  contact  Avith  high-tension  wires, 
it  being  alleged  that  the  telephone  line 
was  constructed  -without  regard  to  its 
proximitj-  to  such  wires  and  the  com- 
pany had  failed  to  insulate  its  wires. 
Berry  r.  Cumberland,  etc.  Co.,  95 
Minn.  729  (1909). 

Missouri:  Where  an  electric-light 
company  and  a  telephone  company 
have  a  joint  pole  and  an  employee  of 
the  latter  is  injured  by  the  electric- 
light  current,  on  account  of  the 
electric-light  A^ires  not  being  properly 
insulated,  the  electric-light  company 
is  liable.  Trout  v.  Laclede,  etc.  Co., 
151  Mo.  App.  207  (1910).  An  elec- 
tric-light company  employee  cannot 
recover  damages  for  an  injury  due  to 
its  current  by  reason  of  his  taking 
hold  of  an  uninsulated  telephone  wire 
which  had  fallen  across  the  electric- 
light  company's  wire,  where  he  did  not 
use  rubber  gloves  and  knew  that  he 
would  have  been  safe  if  he  had  used 
them.  Jeffrev  v.  Union,  etc.  Co.,  153 
S.  W.  Rep.  498  (Mo.  1913).  A  severe 
but  not  e.xtraordinary  storm  is  no 
defense,  and  a  telephone  company  is 
liable  to  one  of  its  linemen  for  injury 
due  to  so  placing  its  wires  that  they 
conducted  an  electric-light  current. 
Smith  V.  IMissouri,  etc.  Co.,  113  Mo. 
App.  429  (1905).  A  lineman  engaged 
in  constructing  a  telegraph  line  cannot 
recover  damages  by  reason  of  an  in- 
jury to  him  from  an  electric  current 
which  passes  through  a  ware,  it  be- 
ing shown  that  the  usual  current  for 
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telegraph  purposes  was  not  strong 
enough  to  cause  the  injury  and  that 
the  current  must  have  come  from 
some  other  wires  or  from  lightning. 
The  fact  that  the  lineman,  who  was 
experienced  in  the  business,  felt  the 
unusual  current  and  so  informed  the 
foreman,  and  the  foreman  thereupon 
felt  the  "wire  and  said  that  the  cur- 
rent was  of  no  consequence,  and  that 
thereupon  the  lineman  proceeded 
with  his  work  and  was  afterwards  in- 
jured by  reason  of  the  unusual  cur- 
rent returning  again,  does  not  enable 
him  to  recover  damages.  Epperson  v. 
Postal,  etc.  Co.,  155  Mo.  346  (1899). 

Nebraska:  Where  an  ordinance  re- 
quires electric-light  Avires  to  be  five 
feet  away  from  the  telephone  wires,  and 
also  requires  them  to  be  insulated,  an 
employee  of  a  telephone  company,  who 
is  injured  by  an  electric-light  wire, 
which  does  not  comply  with  such 
ordinance,  may  hold  the  telephone 
company  liable.  Olson  v.  Nebraska 
Tel.  Co.,  85  Xeb.  331  (1909).  A  tele- 
phone company  may  be  liable  to  one  of 
its  linemen  who  is  injured  by  the  cur- 
rent of  electric-light  wires,  even  though 
the  latter  were  constructed  after  the 
telephone  Hne  was  constructed,  it 
appearing  that  the  telephone  company 
had  the  contract  right  to  ha^-e  the 
electric-light  "«"ires  removed.  Olson  v. 
Nebraska  Tel.  Co.,  87  Neb.  593  (1910). 

New  Jersey:  If  the  electric-light 
company  has  been  accustomed  to  turn 
off  its  current  during  the  day,  and  it 
does  not  do  so  on  an  occasion  when 
a  telephone  company's  employee  is  in- 
jured, the  question  of  negligence  may 
be  for  the  jury.  Snvder  v.  New  York, 
etc.  Tel.  Co.,  73  N.'j.  L.,  535  (1906). 
Where  an  employee  of  a  street  rail- 
way in  taking  down  a  feed  wire  acci- 
dentally breaks  an  electric-light  wire, 
which  was  strung  upon  the  same 
poles,  and  is  killed  by  the  electric- 
light  current,  the  electric-light  com- 
pany is  not  liable,  even  though  its 
current  was  not  turned  on  when  the 
deceased  first  touched  its  wire,  but 
was  turned  on  subsequently.  New- 
ark, etc.  Co.  V.  McGilvery,  62  N.  J.  L. 
451  (1898). 


New  York :  A  telephone  company  is 
not  liable  to  one  of  its  linemen  who  is 
killed  by  an  electric-Ught  current  while 
repairing  telephone  wires  on  the  elee- 
tric-light  pole,  there  being  no  proof 
that  he  had  preWoush'  repaired  wires  on 
that  pole  or  was  directed  to  repair 
them,  or  had  any  reason  to  believe 
that  the  electric-light  wires  were  not 
properlj'  insulated.  Geer  v.  New 
York,  etc.  Tel.  Co.,  144  N.  Y.  App. 
Div.  874  (1911).  Both  a  power  com- 
panj'  and  a  telephone  company  may 
be  liable  for  the  death  of  a  street-rail- 
way employee  who  is  killed  by  the 
electric  current  of  the  power  company 
conveyed  after  a  storm  which  broke 
down  telephone  wires  and  caused 
them  to  fall  across  a  power  company 
wire.  Lee  v.  Stillwater,  etc.  Ry.,  140 
N.  Y.  App.  Div.  779  (1910).  A 
telephone  lineman  may  hold  his  com- 
pany Uable  for  a  shock  from  a  high- 
voltage  wire,  which  his  company  had 
allowed  an  electric-Ught  company  to 
place  on  the  pole,  he  not  haA-ing 
noticed  that  it  was  there.  Raab  v. 
Hudson  River  Tel.  Co.,  139  N.  Y. 
App.  Div.  286  (1910).  A  telephone 
company  is  not  liable  for  the  death 
of  one  of  its  linemen,  who,  while  string- 
ing a  telephone  wire,  touched  a  high- 
tension  trolley  wire,  even  though  it 
is  shown  there  was  no  guard  or  pro- 
tection or  cradle  between  the  wires, 
there  being  no  e\'idence  that  such  guard 
was  feasible  or  practicable.  Conklin 
V.  Central,  etc.  Co.,  130  N.  Y.  App.  Div. 
308  (1909).  A  telephone  lineman  may 
hold  an  electric-light  company  liable 
where  in  ascending  a  pole  he  was  in- 
jured by  the  electric  current  at  a 
point  where  the  insulation  had  worn 
off,  it  appearing  that  his  foreman 
stated  that  no  rubber  gloves  were 
needed.  Dutcher  v.  Rockland,  etc. 
Co.,  123  N.  Y.  App.  Div.  765  (1908) ; 
aff'd,  195  N.  Y.  540.  Where  a  tele- 
phone employee  knows  of  the  proxim- 
ity of  an  electric-light  wire  and  he 
had  the  means  and  authority  to  shut 
off  the  current,  he  cannot  recover  for 
an  injury  therefrom,  even  though  the 
foreman  had  agreed  to  shut  off  the 
current,  but  had  failed  to  do  so.  Anglin 
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V.  American,  etc.  Co.,  109  N.  Y.  App. 
Div.  237  (1905) ;  aff'd,  186  N.  Y.  590. 
An  electric  street  railway  may  be 
liable  to  an  employee  of  a  contractor, 
engaged  to  paint  its  poles,  for  an  injury 
due  to  defective  insulation.  Kennealy 
V.  Westchester,  etc.  Co.,  86  N.  Y.  App. 
Div.  293  (1903) ;  aff'd,  181  N.  Y.  582. 
Where  a  trolley  company  allowed  the 
city  to  string  its  Avires  on  the  trolley 
company's  poles,  an  employee  of  the 
city  who  is  injured  by  the  trolley  cur- 
rent may  hold  the  trolley  company 
liable,  the  insulation  having  been  im- 
perfect for  over  a  year  and  easily  dis- 
covered, even  though  the  employee  had 
a  pass  over  the  trolley  lines  and  had 
waived  liability.  Wagner  v.  Brook- 
lyn, etc.  R.  R.,  69  N.  Y.  App.  Div. 
349  (1902);  aff'd,  174  N.  Y.  520. 
An  electric-light  company  is  liable 
where  it  strings  its  wu-es  above  a 
telegraph  wire  and  its  wire  sags  so 
as  to  convey  the  current  to  the  tele- 
graph wnre,  to  which  \sTre  it  is  con- 
veyed, and  kills  a  lineman  employed 
by  the  city  which  owns  still  other  tel- 
egraph wires.  Paine  v.  Electric,  etc. 
Co.,  64  N.  Y.  App.  Div.  477  (1901). 
An  electric-light  company  is  liable 
for  injury  to  one  of  its  linemen  by 
reason  of  the  current  being  turned  on 
while  he  was  at  work,  it  being  shown 
that  he  notified  the  employee  in 
charge  of  the  dynamos  not  to  turn  on 
the  current  until  the  work  was  finished, 
and  it  being  shown  also  that  such 
employee  in  charge  of  the  dynamos  was 
incompetent.  Malav  v.  Mount  Morris, 
etc.  Co.,  41  N.  Y.  App.  Div.  574  (1899). 
Where  a  telegraph  employee  at  i^'ork 
on  a  telegraph  pole  touches  an  elec- 
tric-light wire  and  is  killed,  the  ques- 
tion of  the  liabilitj'  of  the  electric- 
light  company  may  be  submitted  to 
the  jurv.  Dwyer  v.  Buffalo  Elec.  Co., 
20  N.  Y.  App.'  Div.  124  (1897).  Cf. 
209  N.  Y.  86. 

North  Carolina:  A  telegraph  com- 
pany is  liable  for  one  of  its  linemen 
being  killed  bj^  the  current  of  an  ad- 
jacent electric-light  wire  where  a  rope 
was  generally  used  but  was  not  used 
in  this  instance.  Hicks  v.  Western 
Union  Tel.  Co.,  157  N.  C.  519  (1911). 


Where  an  ordinance  requires  wires  to 
be  insulated,  the  absence  of  such 
insulation  is  prima  facie  proof  of  negli- 
gence on  the  part  of  an  electric-light 
companj-^,  in  a  suit  against  it,  causing 
the  death  of  an  employee  of  a  telephone 
company,  who  was  stringing  a  tele- 
phone wire  over  the  electric-light  wire, 
and  allowed  the  telephone  wire  to  sag 
on  to  the  electric-light  wire.  JSIitehell  v. 
Raleigh,  etc.  Co.,  129  X.  C.  166  (1901). 
Ohio :  Where  a  telephone  employee 
is  injured  by  the  electric  current  of  an 
electric-light  wire  strung  on  the  tele- 
phone poles,  inasmuch  as  each  com- 
pany is  under  the  same  obligations 
to  the  employees  of  the  other  com- 
pany as  to  its  own  employees,  and  the 
employees  of  each  must  exercise  the 
same  care  with  respect  to  both  of 
the  companies,  if  the  employee  of  the 
telephone  company  used  an  appliance 
which  he  knew  was  intended  for  an- 
other purpose,  and  that  caused  the 
injury,  he  cannot  recover.  Cincinnati, 
etc.   Co.   V.  Archdeacon,  80  Ohio  St. 

27  (1909). 

Oklahoma  :  Where  the  current  from 
an  uninsulated  electric-light  wire 
causes  an  injury  to  a  telephone  lineman, 
by  reason  of  the  proximity  of  the  wires, 
the  electric-light  company  is  liable  to 
him.     Ladow   v.  Oklahoma,  etc.    Co., 

28  Okla.   15   (1911). 

Oregon:  An  electric  street  railway, 
which  has  its  wires  on  telephone  poles 
and  for  a  day  and  a  half  allows  its. 
wire,  to  be  in  contact  with  a  telephone 
wire,  may  be  liable  for  an  injury  to  a 
telephone  lineman  on  account  of  the 
high-tension  current.  Gentzkow  v. 
Portland  Ry.,  54  Oreg.  114  (1909). 

Pennsylvariia :  An  electric-light 
company  may  be  liable  for  its  current 
killing  the  foreman  of  a  trollej^  com- 
pany by  reason  of  a  trolley  pole  touch- 
ing uninsulated  wires  while  the  pole  is 
being  erected.  Griesemer  v.  Suburban, 
etc.  Co.,  224  Pa.  St.  328  (1909).  A 
telephone  lineman  cannot  hold  an 
electric-light  company  liable,  even 
though  he  is  injured  by  that  company's 
current  passing  on  to  the  telephone 
wire,  it  being  shown  in  defense  that  he 
had  had  sixteen  years'  experience  and 
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or  in  the  use  of  apparatus,  or  in  construction  or  repair-work  or  in  any  of 


failed  to  use  rubber  gloves,  although  he 
knew  that  the  elee  trie-light  wire  was 
on  the  pole,  and  it  appearing  also  that 
the  construction  by  the  electric-light 
company  was  proper.  Reed  v.  Norris- 
town,  etc.  Co.,  223  Pa.  St.  591  (1909). 
A  telegraph  company  may  be  liable 
for  the  death  of  a  trimmer  in  the 
employ  of  an  electric-light  company 
caused  by  an  unused  telegraph  wire 
crossing  an  electric-light  wire.  Dannen- 
hower  v.  Western,  etc.  Co.,  218  Pa.  St. 
216  (1907).  Where  an  electric-light 
employee  places  one  hand  on  an  electric- 
light  wire  and  the  other  upon  a  tele- 
phone wire  on  the  same  pole,  and  is 
imjured,  he  being  an  experienced  man, 
he  cannot  recover.  Moreover,  a  non- 
suit cannot  be  entered  against  one  of 
these  defendants  and  judgment  entered 
against  the  other,  they  being  sued  as 
joint  tort-feasors,  and  there  being  no 
proof  of  any  joint  trespass  or  any 
concert  of  action.  Hart  v.  Allegheny, 
etc.  Co.,  201  Pa.  St.  234  (1902). 

Rhode  Island:  An  experienced 
"trouble  hunter"  for  an  electric-light 
company  is  bound  to  exercise  the  high- 
est degree  of  care,  and  cannot  recover 
from  a  telephone  company  even 
though  he  is  injured  while  working  on 
a  telephone  line  on  which  the  electric- 
light  wires  were  strung.  Milne  v. 
Providence,  etc.  Co.,  29  R.  I.  504 
(1909). 

South  Carolina:  In  the  case  Jones 
V.  Postal,  etc.  Co.,  91  S.  C.  273  (1912), 
the  coiu-t  held  that  it  is  the  duty  of  a 
lineman  to  inspect  a  pole  before 
climbing  it,  and  hence  the  company  is 
not  liable  if  the  pole  falls,  but  the  court 
held  that  where  the  company  also  has 
an  inspector  examine  the  poles  it  is 
for  the  jury  to  say  whether  the  line- 
man took  the  entire  risk. 

Texas:  A  telegraph  lineman  may 
hold  a  power  company  liable  for  hav- 
ing its  current  turned  on  when  he  was 
making  repairs,  the  "wires  of  the  two 
companies  being  close  together.  Deni- 
son,  etc.  Co.  v.  Patton,  135  S.  W.  Rep. 
1040  (Tex.  1911).  An  experienced 
telephone  lineman  cannot  complain 
that  while  on  one  of  its  poles  he  re- 
ceived  a  shock  from  an  electric-light 


current  by  placing  his  hands  on  an 
iron  step  in  contact  ^\^th  the  electric- 
light  wire  which  was  supposed  to  bo 
dead,  but  which  was  charged  by  con- 
tact at  a  distance  with  a  wire  of  a 
third  company  which  was  negligent. 
The  rule  that  linemen  should  deal 
with  wares  as  though  they  were 
charged,  puts  upon  him  the  risk  of  the 
business.  Ft.  Worth,  etc.  Co.  r. 
Moore,  55  Te.x.  Civ.  App.  157  (1909). 
Where  the  personal  representative 
of  a  lineman  of  a  telephone  company 
sues  that  company  and  an  electric-light 
company  for  injury  for  damages  re- 
sulting in  his  death,  due  to  his  touch- 
ing uninsulated  electric-light  wires 
while  climbing  a  telephone  pole,  the 
court  may  charge  a  jury  that  if  they 
find  against  both  companies  they 
may  also  find  for  the  telephone  com- 
pany against  the  electric-light  com- 
pany. San  Antonio,  etc.  Co.  v.  Bad- 
ders,  46  Tex.  Civ.  App.  559  (1907). 
WTiere  two  electric  companies  have 
combined  and  use  the  same  poles, 
each  is  bound  to  use  ordinary  care  in 
protecting  the  employees  of  the  other 
from  injury  by  the  former's  current. 
Dallas,  etc.  Co.  v.  Mitchell,  33  Tex. 
Civ.  App.  424  (1903).  Where  an 
employee  of  a  telegraph  company  is 
ordered  to  pass  a  rope  under  electric- 
light  wires  and  does  so  knowing  the 
danger,  he  cannot  recover  for  injuries 
due  to  the  current.  Newnom  v. 
Southwestern,  etc.  Co.,  47  S.  W.  Rep. 
669  (Texas,  1898). 

Utah:  It  is  for  the  jury  to  decide 
whether  a  telephone  lineman  may  hold 
an  electric-light  company  liable  for 
damage  due  to  the  electric-liglit  cur- 
rent where  the  electric-light  wire  was 
dangerously  near  the  telephone  wire. 
Swan  V.  Salt  Lake,  etc.  Rv.,  127  Pac. 
Rep.  267  (Utah,  1912). 

Vermont:  A  telephone  lineman  may 
hold  both  the  telephone  company  and 
an  electric-light  companj^  liable  for 
injury  due  to  their  wires  being  so 
close  together  as  to  injure  him  while 
working  on  a  pole  w^hich  is  close  to 
the  electric-light  pole,  the  danger  not 
being  apparent  and  the  insulation  be- 
ing' imperfect.     Drown   t'.    New   Eng- 
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the  multitudinous  ways  in  which  accidents  occur.^    Turning  to  the 


land,  etc.  Co.,  80  Vt.  1  (1907).  A 
telephone  company  may  be  liable  for 
an  injury  to  one  of  its  employees  using 
an  electric- light  pole  to  repair  the 
telephone  wires,  as  ordered  by  the 
telephone  company,  the  injury  being 
due  to  the  electric-light  current. 
Miner  v.  Franklin,  etc.  Co.,  83  Vt.  311 
(1910).  A  telephone  lineman  may 
hold  his  company  and  an  electric-light 
company  liable  for  injury  to  him  by 
reason  of  his  coming  in  contact  with 
the  electric-light  wires  while  he  was 
engaged  in  repairing  telephone  wires, 
even  though  he  knew  the  electric-light 
wires  were  just  above  the  telephone 
pole  he  was  working  on,  and  knew  that 
they  were  of  high  voltage  and  con- 
tained a  dangerous  electric  current, 
and  that  the  only  safe  way  was  to 
keep  away  from  them.  It  was  the  duty 
of  the  telephone  company  to  see  that 
the  electric-light  wires  were  kept  a 
safe  distance  from  the  telephone  poles, 
and  it  was  bound  to  know  that  they 
were  not  so  kept,  and  the  telephone 
company  was  bound  to  know  that  the 
electric-light  wires  had  sagged,  if  such 
was  the  case.  The  electric-light  com- 
pany on  the  other  hand  was  bound  to 
know  that  the  telephone  employees 
would,  while  working,  come  in  contact 
with  the  electric-light  wires.  The 
employee,  however,  was  bound  to 
take  greater  care  than  "an  ordinarily 
prudent  man."  Drown  v.  New  Eng- 
land, etc.  Co.,  81  Vt.  358  (1908). 

Virginia:  Where  a  telephone  line- 
man is  warned  by  his  foreman  not  to 
touch  electric- light  wires,  but  he  does 
so,  his  estate  cannot  recover.  Notting- 
ham V.  Ackiss,  110  Va.  810  (1910). 
A  city  having  its  electric-light  wires  on 
street-railway  poles  is  liable  if  an 
employee  of  the  street-railway  com- 
pany is  injured  by  the  electric-light 
current  while  painting  the  pole,  the 
wire  not  being  insulated.  City  of 
Danville  v.  Thornton,  110  Va.  541 
(1910). 

Washington:  Where  a  telephone 
company  and  a  street-railway  com- 
pany use  the  same  poles,  and,  by 
reason  of  the  breaking  of  an  insu- 
lator, a  wire  of  the  railway  company 


charged  with  electricity  injures  an 
employee  of  the  telephone  company, 
he  cannot  recover  from  the  latter  if 
he  might  have  ascertained  the  fact 
by  testing.  Anderson  v.  Inland  Tel. 
&  Tel.  Co.,  19  Wash.  575  (1898). 

Wisconsin:  A  laborer  assumes  the 
risk  incident  to  handling  telephone 
poles  which  have  been  stacked  up. 
Baetz  V.  Valentine-Clark  Co.,  140 
N.  W.  Rep.  54  (Wis.  1913).  The 
representatives  of  a  telephone  line- 
man may  hold  an  electric-light  com- 
pany liable  for  his  death  by  their 
current  where  their  span  wire  attached 
to  a  telephone  pole  had  sagged  and 
touched  their  feed  wire.  A  bulletin 
of  the  telephone  company  warning  its 
employees  in  regard  to  poles  having 
electric-light  wires  is  no  defense, 
because  that  related  only  to  ordinary 
risks.  Leque  v.  Macison,  etc.  Co., 
133  Wis.  547  (1907). 

'  See  preceding  note  for  liability  for 
electric  current. 

Federal  courts:  For  many  cases  on 
this  subject  see  9  Am.  Elec.  Cas. 
As  to  whether  a  foreman  is  a  fel- 
low-servant, see  Alaska  Min.  Co. 
V.  Whelan,  168  U.  S.  86  (1897).  A 
lineman  who  is  injured  in  taking 
down  poles  by  reason  of  the  fact  that 
he  was  not  furnished  with  the  proper 
tools  may  hold  the  company  liable. 
Postal  Tel.  etc.  Co.  v.  Grantham,  187 
Fed.  Rep.  52  (1911).  A  lineman  may 
recover  for  an  injury  due  to  a  pole 
falling  while  being  erected,  it  appearing 
that  the  usual  appliances  for  erecting 
poles  were  not  furnished.  Kansas 
City,  etc.  Ry.  t'.  Rogers,  203  Fed.  Rep. 
462  (1913).  Where  a  lineman  is 
injured  by  the  faUing  of  a  pole  on 
which  he  is  at  work,  and  which  is 
rotten  below  the  sidewalk  in  which 
it  is  planted,  he  may  hold  the  com- 
pany liable  under  the  Massachusetts 
employees'  liability  statute,  where  the 
falling  of  the  pole  was  due  to  the 
directions  of  one  who  was  not  work- 
ing but  was  giving  directions.  Where, 
however,  suit  is  brought  against  the 
owner  of  the  pole  and  also  the  com- 
pany that  was  doing  the  work,  the 
latter  only  is  liable.     Munroe  v.  Ley 
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subject  of  settlement  and  release  where  two  or  more  companies  are 


&  Co.,  156  Fed.  Rep.  4G8  (1907).  A 
telephone  company  is  not  liable  to 
one  of  its  linemen  who  was  injured 
by  the  falling  of  a  defective  pole 
from  which  he  was  removing  the 
wires  in  connection  with  the  taking 
down  of  the  line.  Britton  v.  Central, 
etc.  Co.,  131  Fed.  Rep.  844  (1904).  A 
telegraph  company  is  liable  where  its 
foreman  causes  an  inexperienced  em- 
ployee to  climb  a  pole  and  saw  it  off 
near  the  top,  thereby  causing  the  em- 
ployee to  fall.  Western  Union  Tel.  Co. 
V.  Burgess,  108  Fed.  Rep.  26  (1901). 
A  telegraph  employee  who,  according 
to  orders,  climbs  the  pole  of  another 
company  to  get  certain  wires  out  of 
the  way,  and  falls  and  is  injured  by 
reason  of  one  of  the  iron  spikes  on 
the  side  of  the  pole  —  used  to  step  on 
in  climbing  —  coming  out  by  reason 
of  the  rottenness  of  the  pole,  cannot 
hold  the  telegraph  company  liable. 
Dixon  V.  Western  Union  Tel.  Co.,  68 
Fed.  Rep.  630  (1895).  A  "lineman" 
engaged  as  one  of  the  crew,  in  repair- 
ing a  telegraph  line  under  the  imme- 
diate charge  of  a  foreman  having 
power  to  hire  and  discharge  the  men, 
assumes  the  risk  of  the  falling  of  an 
insufficiently  guyed  "gin  pole"  (one 
guyed  for  the  purpose  of  setting  other 
poles),  which  he  ascends  by  order  of  the 
foreman.  Greene  v.  Western  Union 
Tel.  Co.,  72  Fed.  Rep.  250  (1892). 

Arkansas:  A  lineman  who  is  a  minor 
and  inexperienced  and  is  not  warned  by 
the  company  as  to  the  danger  of  climb- 
ing poles  that  may  be  rotten  at  the 
bottom,  may  hold  the  company  liable 
for  injury  due  to  the  falling  of  a  pole. 
N.  Arkansas  Tel.  Co.  v.  Steiner,  95 
Ark.  275  (1910).  Where  a  telephone 
company  is  taking  down  poles,  some  of 
which  are  decayed,  and  an  employee, 
after  examining  a  pole,  is  satisfied 
that  it  is  safe,  and  goes  up  and  cuts 
the  wires,  and  the  pole  falls  and  kills 
him,  the  company  is  not  liable. 
Southwestern  Tel.  Co.  v.  Woughter, 
56  Ark.  206  (1892). 

California:  A  lineman  who  is 
injured  by  a  falling  tree  which  has 
been  cut  by  his  associates  may  not  be 
able    to    hold    the    company    liable. 


Vestner  v.  Northern  California,  etc. 
Co.,  158  Cal.  284  (1910).  A  cor- 
poration is  not  liable  for  medical  as- 
sistance to  one  of  its  injured  em- 
ployees unless  the  corporation  so 
agreed.  Rich  v.  Edison  Electric  Co., 
18  Cal.  App.  354  (1912). 

Colorado:  Where  a  lineman  has 
been  engaged  for  some  time  in  remov- 
ing decayed  poles,  and  is  injured  by 
one  falling,  he  cannot  recover  from 
the  company,  especially  where  he  did 
not  examine  the  pole  to  see  whether 
it  was  safe.  Kellogg  v.  Denver,  etc. 
Co.,  18  Colo.  App.  475  (1903). 

Connecticut:  An  experienced  line- 
man cannot  recover  from  his  em- 
ployer, a  telephone  company,  on  ac- 
count of  a  pole  falling  when  he 
removed  the  wires  therefrom,  where  it 
was  his  duty  to  test  the  pole  before 
climbing  it.  McGorty  v.  Southern, 
etc.  Tel.  Co.,  69  Conn.  635  (1897). 

Illinois:  A  conductor  of  a  street 
railway  company  cannot  recover  on 
account  of  his  striking  a  trolley  pole 
of  the  company  when  he  had  been 
passing  it  daily  for  eight  months. 
Kath  V.  East  St.  Louis,  etc.  Ry., 
232  111.  126  (1907). 

Indiana:  An  experienced  telegraph 
lineman  who  was  directed  to  remove 
wires  from  an  old  pole  to  a  new  one, 
and  who  was  given  no  specific  direc- 
tions in  regard  to  the  method,  and 
does  not  rely  on  any  inspection  by 
the  company,  cannot  hold  the  com- 
pany liable  if  the  pole  falls  when  he 
is  on  it  and  injures  him.  Adams  v. 
Central,  etc.  Ry.,  38  Ind.  App.  607 
(1906).  As  to  a  suit  under  the  In- 
diana statute  by  a  lineman  for  in- 
jury due  to  a  decaj^ed  pole  falling, 
see  Cleveland,  etc.  Ry.  v.  Scott,  29 
Ind.  App.  519  (1902). 

Kentucky:  Where  a  lineman  string- 
ing wire  is  injured  by  a  bracket  givnng 
way  and  the  wire  jerking  him  off  the 
pole  it  is  no  defense  that  his  fellow 
workmen  jerked  the  \vire.  Eastern, 
etc.  Co.  V.  Mellon,  116  S.  W.  Rop. 
709  (Ky.  1909).  Where  a  foreman  of  a 
telephone  company  directs  a  lineman 
to  tie  an  electrie-Iight  wire  to  an 
improper    insulator    with    a    piece    of 
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jointly  and  severally  liable  an  agreement  by  an  injured  telephone  em- 
iron  wire  and  the  employee  is  in-  death  of  a  lineman,  even  though 
jured  by  the  cixrrent,  the  telephone  he  is  inexperienced,  where  without 
company  is  liable.  Cumberland,  etc.  using  the  usual  safety  appliances  he 
Co.  V.  Graves'  Adm'x,  104  S.  W.  Rep.  carries  a  guy  wire  with  his  naked 
356  (Ky.  1907).  Where  a  foreman  hand  for  the  purpose  of  attaching  it 
inspects  a  pole  and  then  directs  a  to  a  telegraph  pole.  Maitrejean  v. 
lineman  to  climb  it  and  the  pole  New  Orleans  Ry.,  etc.  Co.,  120  La. 
falls  and  injures  the  latter,  the  com-  1056  (1908). 

panj'  is  liable  if  the  lineman  made  no  Maryland:  A  telephone  company  is 
inspection  himself.  Western  Union,  not  liable  for  injury  to  one  of  its  ex- 
etc.  Co.  V.  Holtby,  93  S.  W.  Rep.  652  pert  linemen  due  to  a  cross-arm 
(Ky.  1906).  breaking  by  reason  of  a  knot  therein, 
Louisiana:  In  Clarian  v.  Western  which  knot  was  covered  by  paint,  the 
Union  Tel.  Co.,  40  La.  Ann.  178  cross-arm  ha^-ing  been  purchased  after 
(1888),  a  lineman  was  stretching  a  being  painted.  Maryland,  etc.  Co. 
wire  on  the  outer  end  of  a  cross-arm  v.  Cloman,  97  Md.  620  (1903).  A 
of  a  polo.  While  doing  so  the  wire  lineman  of  an  electric-light  company 
broke,  causing  the  cross-arm  to  break,  who  climbs  a  pole  owned  bj-  a  telephone 
and  thus  throTving  the  man  off  his  company  on  which  there  are  electric- 
center  of  gravity,  he  having  but  one  light  cross-arms  and  wires,  cannot 
of  his  iron  clamps  in  the  pole,  the  hold  either  company  liable  for  the 
other  leg  having  been  thrown  around  breaking  of  a  cross-arm  belonging  to 
the  pole,  and  he  fell  and  was  killed,  the  telephone  company  when  he  had 
The  court  held  the  companj'  liable,  no  reason  to  suppose  that  the  cross- 
and  sustained  a  judgment  for  S3,000.  arms  had  been  inspected  and  he  did 
The  court  said  the  lineman  had  no  not  inspect  the  cross-arm  himself  and 
opportunity  to  test  the  strength  and  there  was  no  proof  that  the  cross-arm 
soundness  of  the  wire  and  cross-arm  when  originally  erected  was  defective 
furnished  him,  and  that  he  would  not  or  that  the  electric-light  company 
have  been  employed  if  he  had  in-  knew  of  any  defect.  Consolidated, 
sisted  upon  testing  them;  and  that  etc.  Co.  v.  Chambers,  112  Md.  324 
if  there  were    defects  in  them   it  was  (1910). 

impossible    for    him    to    discover    the  M assachxisetts :   Where  the  foreman 

defects  in  the  time  that  was  afforded  in  setting  a  telephone    pole  does  not 

him ;     and    in   fact    the    defects   were  use   guy  ropes,  and    the    pole  swings 

not  discoverable  on  slight  inspection,  and  injures  an  employee,  the  company 

There  was  no  evidence  of  want  of  care  is   liable.     Barrett    r.   New    England, 

in  the  handling  or  manipulation  of  the  etc.   Co.,  201  Mass.   117   (1909).     An 

materials  in  his  work.     The  fact  that  electric-light   cleaner,   who   is   injured 

the  material  broke  was  held  to  be  suffi-  by    the   fall   of   an   electric-light   pole 

eient  evidence    that    it    was  unsound  which  he   has  climbed,  may  hold  the 

and  not  of  sufficient  strength  to  an-  company    liable    where     there    is    no 

swer  the  purposes,   the  evidence  not  proof    that    the    company    reasonably 

showing  that  they  were  subjected  to  inspected   the  poles.     Such  a  case  is 

any   extraordinary   or   unusual   strain  different    from    that    of    experienced 

when     the     accident     occurred.     The  linemen.     Dawson    v.    La'WTence,    etc. 

lineman  had  a  right  to  presume  that  Co.,    188  Mass.   481    (1905).     A  line- 

the  wire  and  its  support  were  not  de-  man    of    an    electric-light    company, 

fective    or    unsound.     The    company  who  climbs  a  pole  without  e.xamining 

should   be   held   to   the   greatest  care  whether  it  was  sound  just  below  the 

and    diligence    in    selecting    material  surface  of  the  earth,  cannot  recover  for 

and    providing    for  the  safety  of    its  injury  due  to  the  pole  falling  with  him. 

employees,  inasmuch  as  the  business  Mclsaac  r.  Northampton,  etc.  Co.,  172 

itself  is  very  dangerous.     An  electric-  Mass.    89    (1898).     Where    an    expe- 

light   company   is   not   liable   for   the  rienced   lineman   is   taking   down   the 
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ployee  that  he  will  not  sue  the  telephone  company  unless  it  is  held  as 


wire  from  a  line  of  decayed  poles  and 
the  wires  become  entangled  with  a 
guy  wire,  and  he  asked  the  foreman 
what  to  do  and  the  foreman  told  him 
to  cut  the  guy  wire,  and  he  did  so, 
and  the  pole  falls  and  injures  him, 
he  cannot  recover  damages  therefor, 
neither  he  nor  the  foreman  having 
made  any  examination  of  the  pole. 
Tanner  v.  N.  Y.,  etc.  R.  R.,  180  Mass. 
572  (1902).  A  lineman  who  is  in  a 
tree,  and  is  dislodged  therefrom  by 
reason  of  the  pulling  of  a  wire,  can- 
not hold  the  company  liable,  he  not 
having  given  notice  that  he  was  there 
and  the  work  not  being  expert  work. 
Flynn  v.  Boston,  etc.  Co.,  171  Mass. 
395  (1898).  Where  in  raising  a  tele- 
graph pole  the  "deadman"  breaks 
and  the  foreman  directs  the  use  of  a 
shovel  instead,  and  it  slips  and  the 
pole  falls,  an  employee  injured  can- 
not recover  damages.  Carroll  v. 
Western  Union  Tel.  Co.,  160  Mass.  152 
(1893). 

Michigan:  In  Weidon  v.  "Brush 
Elec.  Light  Co.,  73  Mich.  268  (1889), 
a  lineman  was  injured  by  the  falling 
of  the  apparatus  by  which  he  was 
carried  up  to  the  top  of  the  pole  to 
the  electric  light.  It  was  claimed 
that  the  apparatus  had  become  rot- 
ten and  defective  by  use  and  exposure 
for  two  and  a  half  years.  There  was 
no  evidence  that  the  company  had 
examined  it  for  defects.  Four  em- 
ployees of  the  company  testified  that 
they  notified  the  superintendent  that 
it  was  defective.  The  case  was  sub- 
mitted to  the  jury,  and  a  judgment 
for  $750  was  sustained  by  the  upper 
court.  The  court  held  that  the  fact 
that  the  company  had  been  notified 
of  the  defects  was  fatal,  there  being 
no  evidence  of  contributory  negU- 
genee. 

Minnesota:  An  electric-light  com- 
pany was  held  liable  to  one  of  its 
employees,  who  was  injured  by  its 
current  while  painting  a  pole,  in  the 
case  Bernier  v.  St.  Paul,  etc.  Co.,  92 
Minn.  214  (1904). 

Missouri:  A  telephone  lineman 
takes  the  risk  of  a  pole  falling  where  he 
knows  the  company  makes  no  inspec- 


tion and  he  cuts  away  the  wires  on  each 
side  and  the  pole  falls.  Hulse  v. 
Home  Tel.  Co.,  164  Mo.  App.  126 
(1912).  Where  a  lineman  is  not 
permitted  by  a  foreman  to  e.xamine  a 
pole,  and  the  examination  is  made  by 
the  foreman,  and  the  pole  falls,  the 
company  is  liable.  Miller  v.  Missouri, 
etc.  Co.,  126  S.  W.  Rep.  187  (Mo. 
1910).  Where  an  experienced  line- 
man and  inspector  of  poles  climbs 
out  on  a  cross-beam,  and  it  breaks,  by 
reason  of  rottenness,  he  cannot  hold 
the  company  liable,  he  not  having 
made  any  test  and  not  having  used 
any  safety  belt.  Roberts  v.  Missouri, 
etc.  Co.,  166  Mo.  370  (1901). 

Nebraska:  A  notice  by  a  telephone 
company  to  its  linemen  that  the  com- 
pany will  not  inspect  poles,  wires,  etc., 
but  that  the  employee  must  inspect 
and  he  must  satisfy  himself  as  to  their 
safety  before  working,  does  not  relieve 
the  company  from  its  duty  to  furnish  a 
reasonably  safe  place  independent  of 
the  poles  and  wires,  to  work  in,  and 
hence  he  may  hold  the  company  liable 
if  in  doing  his  work  he  is  injured  by 
the  current  of  an  electric-light  wire 
which  is  strung  within  five  feet  of  the 
telephone  wire  contrary  to  an  ordi- 
nance. Olson  V  Nebraska  Tel.  Co., 
85  Neb.  331  (1909).  A  telephone 
company  is  liable  for  hospital  and 
doctor's  bills  in  treating  a  lineman's 
injuries  as  requested  by  the  foreman, 
but  this  liability  is  only  during  the 
emergency  and  not  for  long-continued 
treatment.  Salter  v.  Nebraska,  etc. 
Co.,  79  Neb.  373  (1907). 

New  Hampshire:  A  telephone  line- 
man who  is  injured  by  trying  to 
straighten  a  leaning  pole  may  recover, 
even  though  he  did  not  use  a  guy  rope 
which  the  eompanj'^  had  furnished  for 
that  purpose,  especially  where  the  pole 
was  only  one  half  as  far  down  in  the 
ground  as  it  should  have  been.  Willis 
i;.  Plymouth,  etc.  Co.,  75  N.  H.  453 
(1909). 

Neio  Jersey:  Even  though  a  line- 
man is  injured  by  following  the  di- 
rections of  the  representative  of  the 
company  who  has  general  supervision 
and   control   of   the  others,   including 
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a  matter  of  law  that  he  cannot  hold  hable  an  electric-light  company 


the  foreman,  and  who  actively  par- 
ticipated in  the  work,  yet  he  is  a 
fellow-servant  and  the  company  is  not 
liable,  the  negligence  being  in  the 
performance  of  the  duty  incidental  to 
the  general  employment  and  not  in 
a  duty  imposed  by  law  upon  the 
master  for  the  safety  of  the  employee. 
Knutter  v.  N.  Y.,  etc.  Co.,  67  N.J.  L. 
646  (1902).  Where  a  pole  only  two 
years  old  is  being  removed  from  out- 
side to  inside  the  curb  line,  and 
breaks  after  being  removed  and  while 
the  lineman  is  still  on  it,  the  com- 
pany is  not  liable,  and  it  is  not  neg- 
ligence on  its  part,  even  though  the 
pole  turns  out  to  have  been  decayed, 
the  decay  not  being  apparent ;  nor 
even  though  the  cross-arm  had  been 
previously  wTenched  off  by  the  strain, 
it  appearing  that  the  lineman  knew 
this  and  had  replaced  the  cross-arm 
when  the  pole  was  reset ;  nor  even 
though  the  accident  was  due  to  the 
strain  of  a  guy  wire  which  the  line- 
man was  dra'wnng  taut.  Essex  County 
Elec.  Co.  V.  Kelly,  57  N.  J.  L.  100 
(1894).  Where  an  employee,  in  climb- 
ing an  electric-light  pole  to  trim  the 
lamp,  knows  that  one  round  in  the 
step  is  broken,  and  on  descending 
slips  thereon  and  is  injured,  the  com- 
pany is  not  liable.  Folev  v.  Jersey, 
etc.  L.  Co.,  54  N.  J.  L.  4lf  (1892). 

New  York:  A  lineman  going  upon 
a  cross-arm  to  make  repairs  must 
inspect  it  before  putting  his  weight 
upon  it ;  otherwise  the  company  is 
not  liable  if  it  breaks.  Johnston  v. 
S>Tacuse,  etc.  Co.,  193  N.  Y.  592 
(1908).  A  lineman  cannot  recover 
for  injury  due  to  the  falling  of  a  pole, 
even  though  the  pole  had  been  con- 
structed by  other  linemen  and  the 
plaintiff  was  stringing  wires  thereon, 
and  even  though  the  attention  of  the 
foreman  had  been  called  to  the  fact 
that  the  pole  had  not  been  properly 
set,  the  line  itself  not  being  a  completed 
line,  but  one  in  process  of  construction. 
Mullin  V.  Genesee,  etc.  Co.,  202  N.  Y^ 
275  (1911),  rev'g  136  N.  Y.  App.  Div. 
913,  the  court  saying  (p.  279):  "It 
would  be  manifestly  absurd  to  hold  a 
master  to  the  duty  of  pro^^ding  a  safe 


place  when  the  very  work  in  which 
the  servant  is  engaged  makes  it  un- 
safe." A  telephone  lineman  who  is 
injured  by  the  fall  of  a  pole  which  he 
had  not  inspected  cannot  recover 
where  the  rules  of  the  company 
required  him  to  inspect  before  ascend- 
ing, and  the  company  furnished  imple- 
ments to  make  the  inspection.  Grif- 
fin V.  N.  Y.  Tel.  Co.,  141  App.  Div.  1 
(1910).  The  fact  that  a  pole  breaks 
from  being  struck  by  a  limb  of  a  tree, 
which  a  lineman  is  cutting,  does  not 
render  the  company  liable  to  him 
where  it  apparently  was  sound,  even 
though  no  inspection  was  made  of  the 
pole.  Trimbev  v.  Central,  etc.  Tel. 
Co.,  140  N.  y\  App.  Div.  657  (1910). 
An  experienced  lineman  cannot  hold 
his  telephone  company  liable  for  the 
breaking  of  a  splice  which  he  helped 
to  make,  even  though  it  was  made 
midway  between  two  poles  instead 
of  near  one  of  them,  it  not  being 
shown  that  that  was  unsafe,  and  even 
though  only  "two-clamp"  splices  were 
used  instead  of  three,  it  not  being 
shown  that  three  were  necessary  or 
that  any  similar  accident  had  happened 
by  using  two,  or  that  the  material 
furnished  was  defective.  If  necessary 
materials  and  a  safe  place  to  work  are 
furnished,  a  servant  must  use  his  own 
intelligence  in  details  and  the  employer 
is  not  liable  for  a  mere  error  of  judg- 
ment by  the  former  as  to  detail,  and 
the  employer  need  not  superintend 
each  step  in  the  work  to  see  that  the 
servant  has  safe  conditions  at  all 
times.  Tweed  v.  Hudson  River  Tel. 
Co.,  130  X.  Y.  App.  Div.  231  (1909). 
In  the  case  La  Duke  v.  Hudson  River 
Tel.  Co.,  120  N.  Y.  Supp.  171  (1909), 
it  was  held  that  the  telephone  company 
was  not  liable  for  damage  to  a  line- 
man by  reason  of  a  pole  falling  on 
account  of  decay,  if  the  lineman  under- 
stood that  the  duty  of  inspection  de- 
volved upon  him  as  part  of  his  duty  in 
connection  with  his  labor,  and  that 
that  was  the  agreement  and  under- 
standing. The  question  may  be  for 
the  jury.  A  telephone  company  may 
be  liable  to  one  of  its  employees  for 
injury  due   to  a   pole  breaking  when 
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for  the  damage,  and  unless  the  consideration  paid  to  him  should  be 

the  employee  was  on  it,  even  though    a  pole  which  fell  and   injured  one  of 

its  employees.  Rowley  v.  American, 
etc.  Co.,83  N.  Y.  App.biv.G09  (1903). 
A  conductor  on  a  street  car  who,  while 
walking  along  the  sideboard,  is  struck 
by  another  passing  car,  may  bring 
suit  against  the  company"  for  negli- 
gence, and  the  question  of  negligence 
is  for  the  jury.  True  v.  Niagara, 
etc.  R.  R.,  70  N.  Y.  App.  Div.  383 
(1902) ;  aff'd,  175  N.  Y.  487.  Where 
an  employee  engaged  in  removing  a 
telegraph  line  is  injured  by  a  pole 
falling  upon  him  upon  the  wires  being 
cut,  the  pole  not  having  been  planted 
deep  enough  or  the  earth  having  worn 
away  from  it,  the  company  is  liable. 
Riker  v.  New  York,  etc.  "R.  R.,  64 
N.  Y.  App.  Div.  357  (1901).  An 
employee  of  an  electric-light  company, 
who  for  several  years  has  repaired 
the  lamps  on  poles,  cannot  recover 
for  injury  due  to  a  lamp  falling  upon 
him,  on  account  of  the  fastening  be- 
ing rotten,  rusty,  and  in  bad  condi- 
tion, even  though  the  foreman  had 
ascended  the  pole  before  him  and 
directed  him  to  do  the  work.  Gib- 
bons V.  Brush,  etc.  Co.,  36  N.  Y.  App. 
Div.  140  (1899).  A  raiboad  may  be 
held  liable  for  an  injury  to  a  fire- 
man who,  while  leaning  out  of  the 
engine,  is  injured  by  a  telegraph 
pole  which  is  only  four  inches  away 
from  the  side  of  the  locomotive,  even 
though  the  fireman  had  passed  the 
point  many  times  before  and  his 
proper  place  was  on  the  other  side 
of  the  engine.  Benthin  r.  N.  Y.  C, 
etc.  R.  R.,  24  N.  Y.  App.  Div.  303 
(1897). 

Oregon :  An  e.xperienced  lineman 
who  is  injured  by  the  falling  of  a 
telephone  cable,  which  he  is  placing 
on  poles,  cannot  complain  that  the 
method  used  for  stringing  the  cable 
was  not  the  best  method,  inasmuch  as 
he  did  not  object  and  assumed  that 
risk.  Blust  v.  Pacific,  etc.  Co.,  48 
Oreg.  34  (1906). 

Rhode  Island:  A  superintendent  in 
charge  of  employees  mo\-ing  telephone 
poles  is  a  fellow- servant.  Morgridge 
r.  P^o^^dence  Tel.  Co.,  20  R.  I.  386 
(1898). 


the  telephone  company  did  not  own  the 
pole.  McGuire  v.  Bell  Telephone 
Co.,  167  N.  Y.  208  (1901).  In 
Flood  V.  "Western  Union  Tel.  Co., 
131  N.  Y.  603  (1892),  rev'g  15  N.  Y. 
Supp.  400,  the  action  was  for  dam- 
ages for  the  death  of  Flood.  He  had 
been  in  the  employ  of  the  defendant, 
a  telegraph  compan3^  several  years, 
and  part  of  the  time  as  a  lineman. 
The  lineman  had  frequent  occasion  to 
climb  the  poles  and  work  about  the 
arms.  A  cross-arm,  upon  the  outer 
end  of  which  Flood  sat  engaged  in 
pounding  with  a  hammer,  broke 
under  his  weight,  and  he  fell  to  the 
ground  and  was  killed.  The  arm 
had  been  in  use  for  about  six  j'ears. 
It  was  of  the  material,  size,  and  ap- 
parent strength  and  safety  then  in 
use  by  aU  telegraph  companies.  De- 
fendant had  a  system  of  inspection  of 
the  arms  when  purchased,  and  it  did 
not  appear  that  there  was  anything 
in  the  external  appearance  of  this 
one,  when  new,  which  indicated  any  de- 
fect or  weakness,  or  that  there  was  any 
defect  therein  discernible  by  any  or- 
dinary inspection.  Held,  that  plain- 
tiff was  not  entitled  to  recover.  An 
experienced  lineman  cannot  hold  a 
telephone  company  liable  for  the  fall 
of  a  telephone  pole  from  which  he 
was  taking  down  the  vdves,  where  it 
appears  that  the  pole  was  not  in  use 
and  was  apparently  sound  above  the 
ground,  and  the  lineman  knew  it  was 
customary  to  examine  such  a  pole  be- 
low the  surface  of  the  ground  where 
rot  first  sets  in,  and  it  appears  he 
did  not  make  such  examination  and 
knew  that  the  foreman  had  not  ex- 
amined it.  Taylor  v.  Thomas,  124 
N.  Y.  App.  Div.  53  (1908);  aff'd, 
195  N.  Y.  590.  The  administrator  of 
a  lineman,  who  was  transferring  wires 
from  old  poles  to  knew  ones,  and  had 
been  warned,  cannot  hold  the  company 
liable  for  his  death,  all  necessary 
apparatus  having  been  furnished  to 
him.  Voorhees  v.  Hudson  River,  etc. 
Co.,  109  N.  Y.  App.  Div.  465  (1905). 
It  may  be  for  the  jury  to  decide 
whether  a  company  properly  inspected 
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returned  to  the  telephone  company,  is  a  covenant  not  to  sue  and  is 
not  a  release  barring  his  remedy  against  the  electric-light  company, 
and  the  consideration  is  not  to  be  deducted  from  the  verdict.^  A  settle- 
ment with  one  joint  tort-feasor  and  the  giving  of  a  release  without 
reservation  discharges  the  others  but  not  where  the  release  reserves 
the  right  to  pursue  the  others.-    Where  an  electric-light  company  and 


South  Carolina:  Where  a  telegraph 
pole  falls  while  a  lineman  is  at  work 
upon  it,  the  fall  being  caused  by  wires 
being  stretched  by  the  foreman  and 
other  workmen,  the  company  is  liable, 
even  though  the  pole  was  rotten  at 
the  base.  Berley  v.  Western  Union, 
etc.  Co.,  82  S.  C.  360  (1909). 

Texas:  Where  a  lineman  is  injured 
by  a  pole  falling  after  he  had  cut  away 
the  wires,  the  company  is  not  liable 
where  the  lineman  before  climbing 
kicked  the  pole  at  the  base  to  see 
whether  it  was  sound  and  discovered 
no  defect.  Southwestern,  etc.  Co.  v. 
Tucker,  102  Tex.  224  (1908).  An 
electric-light  company  is  not  liable  to 
a  telephone  lineman  who  in  repairing 
the  telephone  wires  climbs  an  electric- 
light  pole  and  suspends  a  platform 
above  the  electric-light  vnres  and  is 
injured.  Denison,  etc.  Co.  v.  Patton, 
154  S.  W.  Rep.  540  (Tex.  1913). 

Vermont:  Where  an  expert  line- 
man climbs  a  pole  without  examin- 
ing it  a  few  inches  below  the  surface 
of  the  earth  where  it  is  likely  to  be 
decayed,  he  takes  the  risk,  even 
though  he  was  directed  by  the  fore- 
man to  climb  the  pole  for  the  purpose 
of  detaching  wires  so  as  to  remove 
the  pole  for  unsoundness.  Sias  v. 
Consolidated,  etc.  Co.,  73  Vt.  35 
(1901). 

Virginia:  Where  a  polo  has  been 
condemned  and  an  employee  is  di- 
rected to  climb  it  and  cut  away  the 
wires,  and  when  he  does  so  the  pole 
falls  and  injures  him,  it  is  a  question 
for  the  jury  as  to  whether  he  was 
guilty  of  contributory  negligence. 
Southern,  etc.  Co.  v.  Clements,  98  Va. 
1  (1900). 

Washington:  A  lineman  whose 
spurs  break  loose  from  a  pole  in  climb- 
ing on  account  of  rot  cannot  hold  the 
company  liable.  Hord  v.  Pacific  Tel. 
&  Tel.  Co.,  68  Wash.  119  (1912).     A 


telephone  lineman  who  is  injured  by 
the  fall  of  a  pole  on  which  he  is  work- 
ing by  reason  of  an  adjacent  pole 
falling  on  account  of  insufficient 
guying  of  the  pole  on  which  he  is 
working,  may  hold  the  company  liable, 
even  though  he  made  no  inspection, 
the  foreman  having  promised  to 
properly  guy  the  pole.  Miu-phy  v. 
Pacific  Tel.  &  Tel.  Co.,  68  Wash.  643 
(1912). 

1  Musolf  V.  Duluth,  etc.  Co.,  108 
Minn.  369  (1909). 

2  Walsh  V.  New  York,  etc.  R.  R., 
204  N.  Y.  58  (1912).  The  rule  is 
that  as  between  joint  debtors  and  joint 
tort-feasors  the  effect  of  a  general 
release  executed  and  delivered  for  a 
valuable  consideration  to  one  releases 
all  unless  the  release  reserves  the  right 
to  proceed  against  those  not  included 
in  the  release.  See  Gilbert  v.  Finch, 
173  N.  Y.  4.55  (1903),  where  the  court 
held  (p.  466)  that  "where  the  release 
contains  no  reservation  it  operates  to 
discharge  all  the  joint  tort-feasors; 
but  where  the  instrument  expressly 
reserves  the  right  to  pursue  the  others 
it  is  not  technically  a  release  but 
a  covenant  not  to  sue,  and  they  are 
not  discharged."  In  the  case  Bar- 
rett V.  Third,  etc.  R.  R.,  45  N.  Y.  628 
(1871),  it  was  held  that  a  party  re- 
ceiving an  injury  from  the  unlawful 
acts  of  others  is  entitled  to  but  one 
satisfaction,  and  an  accord  and 
satisfaction  or  the  release  or  other  dis- 
charge by  the  voluntary  act  of  the 
party  injured  of  one  of  two  or  more 
joint  tort-feasors  is  a  discharge  of  all. 
Where  power  wires  are  above  telegraph 
^vires  and  the  employees  of  the  latter 
throw  a  rope  over  one  of  the  power 
wires  and  cause  it  to  burn  and  fall, 
and  the  current  injures  a  person, 
the  power  company  as  well  as  the  tele- 
graph company  is  liable  if  the  power 
company's   automatic   circuit   worked 
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a  telephone  company  have  been  held  jointly  liable  to  a  person  who  is 
injured  by  the  electric-light  current  passing  through  a  telephone  wire, 
and  the  judgment  is  paid  by  the  electric-light  company,  it  may  sue 
the  telephone  company  for  the  amount  paid  on  the  ground  that  the  in- 
jury was  due  to  the  negligence  of  the  latter  only.^  And  where  the  line- 
man of  a  telegraph  company  is  injured  by  a  street  railway  electric 
current  transmitted  by  uninsulated  feed  wires  placed  just  below  the 
telegraph  wires,  but  resembling  them  in  appearance,  it  appearing  that 
the  foreman  of  the  telegraph  company  knew  thereof  and  that  the  line- 
man did  not,  and  the  foreman  did  not  inform  him,  both  the  street 
railway  company  and  the  telegraph  company  may  be  held  liable,  and 
even  though  a  verdict  has  been  found  against  both,  a  settlement  may 
be  made  by  one,  leaving  the  other  company  liable  for  the  entire  verdict.^ 


and  then  the  company  turned  on  the 
current  again,  but  if  the  lower  court 
dismisses  the  case  as  to  the  power  com- 
pany, the  telegraph  company  cannot 
complain,  the  two  companies  being 
jointly  and  severally  liable.  Metz  v. 
Washington,  etc.  Co.,  130  Pac.  Rep. 
343  (Wash.  1913).  Where  an  elec- 
tric-light pole  is  only  one  foot  from  a 
telephone  pole,  it  is  the  duty  of  the 
electric-light  company  to  protect 
telephone  linemen  from  the  electric- 
light  current,  and  if  a  telephone  line- 
man is  injured  or  killed  by  the  current, 
he  may  sue  both  companies,  and  on 
the  trial  may  dismiss  as  to  the  tele- 
phone company  if  he  wishes.  Staab 
V.  Rocky  Mountain  Tel.  Co.,  129  Pac. 
Rep.  1078  (Idaho,  1913).  A  tele- 
phone company  may  be  liable  for  the 
death  of  an  electric-light  lineman 
caused  by  a  guy  wire  connecting  the 
poles  of  the  two  companies  and  con- 
ducting the  electric-light  current, 
but  a  settlement  with  the  electric- 
light  company  releases  also  the  tele- 
phone company.  Snyder  v.  Mutual, 
etc.  Co.,  135  Iowa,  215  (1907). 
In  the  case  Snyder,  etc.  Co.  v.  Bowron, 
156  S.  W.  Rep.  550  (Tex.  1913),  a 
telephone  lineman  held  liable  an 
electric- light  company  for  an  injury 
due  to  its  current,  and  although  the 
defendant  brought  in  the  telephone 
company  as  a  cross-defendant,  the 
telephone  company  was  not  held 
liable.  Where  an  electric-light  em- 
ployee places  one  hand  on  an  electric 


light  wire  and  the  other  upon  a  tele- 
phone wire  on  the  same  pole,  and  is 
injured,  he  being  an  experienced  man, 
he  cannot  recover.  Moreover,  a  non- 
suit cannot  be  entered  against  one  of 
these  defendants  and  judgment  en- 
tered against  the  other,  they  being  sued 
as  joint  tort-feasors,  and  there  being 
no  proof  of  any  joint  trespass  or  any 
concert  of  action.  Hart  v.  Allegheny, 
etc.  Co.,  201  Pa.  St.  234  (1902). 

1  Fulton,  etc.  Co.  v.  Hudson  Riv. 
T.  Co.,  200  N.  Y.  287  (1911).  Where 
a  party  obtains  judgment  against  an 
electric-light  company  and  a  telephone 
company  for  damages  due  to  the  tele- 
phone wipes,  by  reason  of  a  fire, 
dropping  onto  the  electric-light  com- 
pany's wires  and  conducting  the 
current  of  the  latter,  and  the  telephone 
company  arranges  so  that  the  plaintiff 
collects  the  whole  judgment  from  the 
electric-light  company,  the  electric- 
light  company  may  have  recourse 
to  the  telephone  company  if  the  latter 
"does  the  act  or  creates  the  condition 
and  the  other  does  not  join  therein." 
in  which  ease  the  parties  are  not  in 
pari  delicto  as  to  each  other,  though 
either  may  be  liable  to  a  third  party. 
Hudson  County,  etc.  Co.  v.  Hudson 
River  Tel.  Co.,  130  X.  Y.  App.  Div. 
343  (1909).  See  §  749,  supra,  as  to 
joint  tort-feasors. 

2  And  it  is  no  defense  that  an  or- 
dinance required  the  railway  to  place 
guard  wires  above  its  wires.  Postal 
Tel.,  etc.  Co.  v.  Likes,  225  111.  249  (1907). 
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A  suit  against  two  companies  as  joint  tort-feasors  cannot  be  dismissed 
as  to  one  and  judgment  entered  against  the  other.^  An  injured  party 
may  sue  any  or  all  of  several  corporations  jointly  liable,  and  may  ob- 
tain judgment  and  then  issue  execution  against  one  or  all,  and  nothing 
short  of  the  satisfaction  of  the  demand  or  a  release  under  seal  is  a  de- 
fense to  the  others.-  Injuries  to  employees  due  to  currents  of  elec- 
tricity or  to  an  electric  current  of  one  company  injuring  an  employee 
of  another  company  are  considered  elsewhere.^ 

Punitive  damages  cannot  be  recovered  imless  there  was  intentional 
wrongdoing  or  wilful  omission.^ 

§  937c?.  Poles  and  wires  of  one  company  interfering  uith  those 
of  another  —  ''Induction"  and  "conduction." — A  telegraph  com- 
pany cannot  enjoin  absolutely  the  construction  of  an  electric-light  line 
on  the  same  side  of  the  street,  on  the  theory  that  the  lives  of  employees 
and  the  force  of  its  electrical  current  will  be  endangered  thereby,^ 


1  Where  an  electric-light  employee 
places  one  hand  on  an  electric-light 
wire  and  the  other  upon  a  telephone 
wire  on  the  same  pole,  and  is  injiired, 
he  being  an  experienced  man,  he  can- 
not recover.  Moreover,  a  nonsuit 
cannot  be  entered  against  one  of  these 
defendants  and  judgment  entered 
against  the  other,  they  being  sued  as 
joint  tort-feasors,  and  there  being  no 
proof  of  any  joint  trespass  or  any 
concert  of  action.  Hart  v.  Allegheny, 
etc.  Co.,  201  Pa.  St.  234  (1902i.  If 
two  corporations  are  jointly  guilty  of 
negUgence.  there  may  be  a  general 
verdict  against  both  and  the  trial  court 
cannot  sel  aside  the  verdict  as  to  one 
of  them.  Bamberg  r.  International 
Ry.  Co..  121  N.  Y.  App.  Div.  1  (1907). 

2  Tandrup  v.  SampseU,  234  111.  526 
(1908). 

^  See  note  2,  p.  3970,  supra. 

*  Exemplary  damages  cannot  be  re- 
covered for  an  injury  due  to  the  tele- 
graph companj-,  in  its  construction 
work,  negligently  ha\nng  a  wire 
across  the  street  and  about  two  feet 
from  the  ground,  whereby  a  horse 
was  tripped  and  a  man  hurt,  where 
it  is  shown  that  the  foreman  ordered 
his  assistants  to  warn  people  of  the 
danger,  and  there  was  no  proof  of  in- 
tentional T^Tong  or  wilful  omission. 
Western  Union  Tel.  Co.  v.  Eyser,  91 
U.  S.  49.5,  note  (187.5).  rev'g'2  Colo. 
141     (1873).     A    corporation    is    not 


liable  for  exemplary  damages  for  the 
negligence  of  its  agent  unless  the 
agent  acts  by  direction  of  the  corpo- 
ration or  it  ratifies  his  act.  Western 
Union,  etc.  Co.  v.  Landry,  108  S.  W. 
Rep.  461  (Tex.  1908). 

*  Western  Union  Tel.  Co.  v.  Cham- 
plain,  etc.  L.  Co.,  14  Cin.  Law  Bull. 
327  (1885);  s.  c,  1  Am.  Elec.  Cas. 
822.  A  telephone  company  which  has 
erected  its  poles  and  wires  cannot  en- 
join a  new  telephone  company  from 
erecting  poles  and  wires  on  the  same 
side  of  the  street,  if  the  new  poles  and 
wires  are  high  enough  so  as  not  to 
interfere  by  contact  with  or  act  as 
conductors  of  electricity  from  the 
•wires  of  the  old  company.  American 
Tel.,  etc.  Co.  r.  Morgan, 'etc.  Co.,  138 
Ala.  597  (1903).  A  telegraph  com- 
pany owning  a  subway  cannot  enjoin 
another  subway  company  from  main- 
taining its  subway  close  to  the  former 
on  account  of  inconvenience  and  ex- 
pense in  making  repairs.  The  rem- 
edy is  at  law.  The  court  said,  how- 
ever, that  "the  city  could  not  grant 
to  another  the  right  to  use  the  same 
space  occupied  by  the  plaintiff's  line." 
Western  Union,  etc.  r.  S\"Tacuse,  etc. 
Co.,  178  N.  Y.  325  (1904).  A  gas 
company  cannot  be  enjoined  by  a 
competing  gas  company  from  lajnng 
its  pipes  in  the  streets  on  the  ground 
that  they  are  being  laid  in  \-iolation 
of  the  statute,  no  special  damage  to 
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but  a  telegraph  company  may  enjoin  an  electric-light  company  from 
stringing  its  wires  nearer  than  eight  feet,  and  may  compel  it  to  place 
a  guard  under  its  wires  strung  above  the  telegraph  wires. ^     A  tele- 

the  competing  company  being  shown ;  light   company   is   bound    to   insulate 
not  even  though  the  pipes  are  so  close  its    wires    so    that    the    employees   of 
as  to  interfere  with  the  repair  of  com-  the  other  company  -will  not  be  injured 
plainant's    pipes.      Atlantic,    etc.    Co.  therebj-.     Xewark,  etc.  Co.  v.  Garden, 
V.   Consumers',  etc.  Co.,  70  N.  J.  Eq.  78  Fed.  Rep.  74  (1896).     A  telegraph 
536    (1905).     A   court   of   equity   has  company  may  enjoin  an  electric-light 
the  right    to   regulate  the  manner    in  company  from  erecting  wires  so  near 
which      separate     companies     ha^-ing  the  wires  of  the  former  as  to  interfere 
rights    on    the   street    shall    construct  with  the  working  of  the  same.     West- 
their    works    so    as    not    to    interfere  ern,  etc.  Co.  r.  Los  Angeles,  etc.  Co., 
with  one  another.      West  Jersey,  etc.  76  Fed.  Rep.  178  (1896).     As  to  elec- 
R.   R.   I'.   Atlantic  City,   etc.   Co.,  65  trie-light    poles    being    erected    so    as 
N.  J.  Eq.  613  (1904).     Where  the  occu-  to  interfere  ^^^th  telegraph  wires,  sec 
pation   by   an   electric-light   company  also   Joyce    on    Electric    Law,    §§  511 
of  a  portion  of  a  street  was  prior  in  to  517 ;    Elliott  on  Roads  and  Streets, 
time,    a    telephone    company    cannot  2d  ed.,  §  827.     An  electric-light  com- 
enjoin   the   use   of   the   street   by   the  pany    may    enjoin    another    electric- 
electric-light  company  for  carrjang  on  light  company  from  placing  its  wires 
its  business.     As  to  streets,  however,  so  close  to  the  wires  of  the  former  as 
which    had    not    been    occupied    by  to    endanger    the    lives    of    the    em- 
either     company,      the     electric-light  ployees  of  the  former.     Consolidated, 
companv  may  be  enjoined  from  using  etc.  Co.   v.  People's,  etc.  Co.,  94  Ala. 
the  same  side  of  the  street  with  the  372    (1892).     One    electric-light    corn- 
telephone  company  for  any  of  its  are-  pany    may    enjoin    another    electric- 
light    -ndres,    and    from    stringing    any  light     company     from     stringing     its 
of  its  incandescent-light  wires  on  the  wires   so   closely   to   the  wires   of   the 
same  side  of  the  street  with  the  tele-  former  as  to  interfere  with  them  and 
phone  wires  within  eight  feet   of  the  cause   danger    to    the   company's   em- 
latter,    and   then   only  for  a  distance  ployees.     Rutland,  etc.  Co.  v.  Marble 
of    three    hundred    yards.     Nebraska  City,  etc.  Co.,  65  Vt.  377  (1893).     An 
Tel.  Co.  V.  York  Gas,  etc.  Light  Co.,  electric-light  company  which  has  con- 
27  Neb.  284  (1889).     Where  the  tele-  structed   its   poles   and   wires   on   the 
phone  is  prior  in  right  and  occupancy,  streets,    in    accordance    with    a    fran- 
and     the     electric-light     had     only     a  chise  from  the  city,  may  enjoin  a  sub- 
later    franchise,    the    court    will    en-  sequent    electric-light    company,    hav- 
join    an    electric-light    company    from  ing  a  grant   from  the  city,   from   in- 
placing  its  wires  so  close  to  the  tele-  terfering  with   its  linos,   even   though 
phone  wires  so  as  to  impair  the  tele-  the  second  company  is  under    obliga- 
phone  service.     Paris,  etc.  Rv.  v.  S.  W.  tion    to    furnish    lights    to    the    city. 
Tel.   &  Tel.   Co.,  27  S.   W.   Rep.  902  Edison,    etc.    Co.    v.    Manufacturers'. 
(Tex.   1894).     The  electric-hght   wares  etc.    Co.,    202    Pa.    St.    209    (1901). 
may  be  ordered  to  the  other  side  of  In  the  case  Monongahela,  etc.  Co.  v. 
the  street,  the  telephone  being  prior  Rose  Hill,  etc.  Co.,  9  Am.  Elec.  Cas. 
in   oceupancv,    and   being   injured   in  838    (Pa.    1906),    where   one   electric- 
operation  by   the  electric-light   wires,  light    company    constructed    its    poles 
Bell   Tel.    Co.    v.   Belleville   El.    Light  through  the  wires  of  another  eleetric- 
Co.,  12  Ont.  Rep.  571  (1886).  light    company,    the    court    compelled 
1  Western  L'nion  Tel.  Co.  i'.  Guern-  the  former  to  place  cross-arms  on  its 
sey,  etc.  Co.,  46  :Mo.  App.  120  (1891).  poles  upon  which  the  latter  company's 
Where   the   wires   of   an   electric-light  wires  might  be  stretched.     An  electric- 
company  and  of  a  telegraph  company  light   company  occupying   the  streets 
are   on  'the   same   poles,   the   electric-    lawfully  with  its  wu-es  may  enjoin  a 
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phone  company  cannot  enjoin  a  subsequently  organized  telephone 
company  from  constructing  its  poles  between  the  poles  of  the  former, 
the  wires  being  some  twenty-five  feet  above  the  wires  of  the  first  com- 
pany.^  An  electric  street  railway  in  constructing  its  poles  is  not  justi- 
fied in  so  interfering  with  the  poles  of  the  telephone  company  already 
erected  as  unnecessarily  to  interfere  with  the  latter,  and  changes 
rendered  necessary  should  be  paid  for  by  the  street  railway.-    An  elec- 


private  individual  from  stringing  a 
wire  directly  across  the  street  between 
the  wires  of  the  electric-light  company, 
it  being  shown  that  if  one  of  the 
electric-light  Avires  should  break  there 
would  be  danger  to  the  other  wires 
and  also  to  persons  using  the  current 
of  electricity,  and  would  require  closer 
inspection  and  additional  expense. 
Wettengel  v.  Allegheny,  etc.  Co.,  223 
Pa.  St.  79  (1909).  See  also  §  913, 
supra.  An  electric-light  company  in 
its  bill  in  equity  to  enjoin  another 
electric-light  company  from  erecting 
its  poles  and  wires  too  near,  must  point 
out  specifically  the  facts  constituting 
irreparable  injury.  Montgomery,  etc. 
Co.  V.  Citizens',  etc.  Co.,  142  Ala.  462 
(1905).  See  also  §  92.5,  supra.  An 
employee  of  a  telegraph  company  who, 
under  instructions  from  his  superior, 
cuts  away  telephone  wires  which  have 
been  attached  to  the  poles  of  the  tele- 
graph company  without  authority 
from  the  latter  is  not  criminally  liable 
therefor.  Lvnch  i'.  People,  137  111. 
App.   444    (1907). 

'  Louis\ille,  etc.  Co.  v.  Cumberland, 
etc.  Co.,  Ill  Fed.  Rep.  663  (1901), 
rev'g  110  Fed.  Rep.  593.  A  telephone 
company  that  has  already  constructed 
its  lines  may  enjoin  another  tele- 
phone company  from  constructing  its 
lines  on  or  across  the  same  streets, 
where  the  former's  lines  are  inter- 
fered with  thereby.  Northwestern, 
etc.  Co.  V.  Twin,  etc.  Co.,  89  Minn. 
495  (1903).  An  established  telephone 
company  may  require  a  new  tele- 
phone company  to  erect  its  wires  at  a 
sufficient  distance  so  that  the  former's 
wires  will  not  be  unreasonably  in- 
terfered with.  Northern,  etc.  Co.  v. 
Iowa,  etc.  Co.,  98  N.  W.  Rep.  113 
(Iowa,  1904).  A  new  telephone  com- 
pany may  erect  its  poles  on  the  same 
side  of  the  street  as  the  old  one,  pro- 


\nded  the  poles  are  higher  and  out 
of  the  way  of  the  latter,  and  if  the 
latter  changes  its  poles  so  as  to  em- 
barrass the  former,  the  former  may 
obtain  an  injunction.  Cumberland, 
etc.  Co.  V.  Louisville,  etc.  Co.,  114  Ky. 
892  (1903). 

2  In  the  case  Cumberland  Tel.  & 
Tel.  Co.  V.  United  Electric  Ry.,  93 
Tenn.  492  (1894).  a  trolley  street 
railway  was  compelled  to  pay  about 
S4..500  for  the  loss  to  the  telephone 
company  by  reason  of  "conduction" 
and  conflict  of  poles  and  wires,  it 
appearing  that  it  was  necessary  for 
the  telephone  company  to  change  the 
location  of  its  poles  and  wires  and 
to  install  a  large  copper  wire  to  pre- 
vent the  conduction.  An  injunction 
will  be  granted  at  the  instance  of  a 
telephone  company,  not  in  regard  to 
the  interference  with  the  electric  cur- 
rent, but  in  regard  to  the  interference 
with  the  poles.  Birmingham  T.  Co. 
V.  Southern,  etc.  Tel.  Co.,  119  Ala. 
144  (1898).  In  the  case  Western,  etc. 
Co.  V.  Franklin,  etc.  Co.,  70  N.  H.  37 
(1900),  where  the  telegraph  company 
sued  a  street  railway  for  cutting 
down  poles  and  wires  which  inter- 
fered with  the  running  of  the  cars, 
the  court  held  that  the  question  as 
to  whether  the  Post  Road  act  of  Con- 
gress protected  the  telegraph  com- 
panj^  against  such  cutting  raised  a 
federal  question  which  had  not  been 
passed  upon  b.v  the  supreme  court  of 
the  United  States,  and  hence  the  court 
gave  judgment  for  the  defendant.  As 
to  the  power  of  the  municipal  author- 
ities to  order  a  telegraph  or  telephone 
company  to  move  its  poles  and  wires 
to  make  way  for  a  street  railway,  see 
American  Tel.  etc.  Co.  v.  Mill  Creek 
Tp.,  195  Pa.  St.  643  (1900).  See  also 
Greenwich  i-.  Easton,  etc.  R.  R.,  24 
N.    J.    Eq.   217    (1874),   holding    that 
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trie-light  company  already  having  poles  on  a  street  may  enjoin  a  new 
company  from  constructing  its  lines  so  that  its  wires  come  within  two 
feet  of  the  wires  of  the  old  company,  including  additional  space  which 
may  reasonably  be  needed  in  the  future,  and  may  enjoin  the  new  com- 
pany from  putting  wires  on  the  old  company's  poles,  and  it  is  immaterial 
what  it  costs  the  new  company  to  comply  with  these  requirements.^  As 
between  a  telegraph  company  and  a  telephone  company,  each  claiming 
the  right  to  construct  on  a  particular  location,  priority  in  occupation 
must  give  way  to  priority  of  right.^ 

A  very  important  and  difficult  question  arises  where  the  high-volt- 
age electric  current  of  a  power  company  or  electric-light  company  or 
trolley  company  interferes  with  the  low-voltage  electric  current  of  a 
telegraph  or  telephone  company,  by  way  of  "  induction  "  or  "  con- 
duction."    "  Induction  "  is  where  a  high-voltage  current  sets  up  sympa- 


power  to  change  the  grade  of  a  high- 
way cannot  be  exercised  merely  for 
the  convenience  of  a  railroad.  A 
necessity  must  exist.  In  the  ease 
Central,  etc.  Co.  v.  Wilkesbarre,  etc. 
Ry.,  11  Pa.  Co.  Ct.  417  (1892);  s.  c, 
4  Am.  El.  Cas.  260,  the  court  held 
that  if  the  original  location  and  con- 
struction of  telephone  wires  and  poles 
was  reasonable  and  free  from  negli- 
gence, any  subsequent  change  ren- 
dered necessary  by  the  construction 
of  a  street  railway  must  be  paid  for 
by  the  latter.  Cj.  §  935,  supra. 
An  ordinance  that  whenever  high- 
tension  wires  run  over  low-tension 
wires  permission  must  be  obtained 
and  the  expense  paid  by  the  company 
last  stringing  its  wires,  is  valid,  but 
even  if  the  second  company  does  not 
do  so  and  an  accident  takes  place  this 
does  not  relieve  the  first  company 
from  liability.  Birmingham  Ry.,  etc. 
V.  Cock-rum,  60  S.  Rep.  304  (Ala. 
1912). 

1  Edison,  etc.  Co.  v.  Citizens',  etc. 
Co.,  2.35  Pa.  St.  492  (1912). 

2  Priority  in  occupation  must  give 
way  to  priority  of  right  as  between 
two  railroads  claiming  the  same  lo- 
cation, and  that  company  is  prior 
in  right  which  first  definitely  adopts 
the  route  by  corporate  action  and 
files  a  map  of  the  same.  Utah,  etc. 
R.  R.  V.  Utah,  etc.  Ry.,  110  Fed.  Rep. 
879  (1901).  A  street-railway  com- 
pany which  is  litigating  with  the 
state  its  right  to  occupy  a  street,  can- 


not, while  that  litigation  is  pending, 
maintain  a  bill  to  enjoin  another  com- 
pany from  occupying  that  street.  Ta- 
coma  Ry.  etc.  Co.  v.  Pacific,  etc.  Co., 
155  Fed.  Rep.  259  (1907).  Where  two 
street  railways  claim  the  right  to  lay 
their  tracks  on  the  same  street, 
equity  will  not  enjoin  one  at  the  in- 
stance of  the  other,  unless  the  right 
is  clear.  The  court  said:  "The  rule 
of  all  the  eases  is  that  if  the  validity 
of  the  charter  is  attacked,  or  a  for- 
feiture of  charter  rights  is  asserted, 
or  an  abandonment  is  claimed,  the 
commonwealth  alone  can  raise  the 
question  by  a  writ  of  quo  warranto. 
It  would  seem  to  necessarily  follow 
that  when  two  companies,  by  over- 
sight or  otherwise,  have  secured  a 
charter  for  practically  the  same 
route,  the  proper  procedure  to  test 
the  validity  of  the  charters  is  by  writ 
of  quo  ivarranto  at  the  suggestion  of 
the  attorney-general.  ...  Of  course, 
if  one  of  the  companies  is  in  the 
undoubted  occupation  of  certain 
streets,  with  the  unquestioned  right 
to  use  the  same,  and  another  company 
undertakes  to  invade  that  right, 
equity  will  enjoin  the  invading  com- 
pany on  the  ground  that  the  validity 
of  the  charter  is  not  involved,  and 
that  only  an  incidental  right  grow- 
ing out  of  the  power  conferred  is  in 
dispute."  Myersdale,  etc.  Ry.  v.  Penn- 
sylvania, etc.  Ry.,  219  Pa.  St.  558 
(1908).     See  also   §§  900,   913,   supra. 
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thetic  violent  electrical  vibrations  in  a  neighboring  wire  with  which 
it  is  not  in  physical  contact.  "  Conduction  "  is  where  the  high- voltage 
current  escapes  through  the  ground  or  other  physical  intermediary 
from  its  own  wire  to  other  wires.  In  either  case,  a  telegraph  or  tele- 
phone current  is  so  affected  as  to  impair  or  destroy  its  use  for  telegraph 
or  telephone  purposes.  Not  only  this,  but  the  high-voltage  current 
which  finds  its  way  to  a  low-voltage  wire  may  be  dangerous  to  life  and 
property. 

A  "  direct  "  current  is  where  the  flow  of  electricity  is  constant  in 
direction ;  an  "  alternating  "  current  is  where  it  incessantly  reverses 
its  direction.  A  power  company,  or  an  electric-light  company,  or  a 
trolley  company,  may  use  the  direct  current  or  the  alternating  current, 
or  a  combination  of  both.  One  method  is  to  carry  the  alternating 
current  to  stations  along  the  track  and  there  transform  it  into  direct 
current  for  delivery  to  the  motors.  Another  method  is  to  carry  the 
alternating  current  to  a  wire  directly  above  the  track  and  take  it  from 
that  wire,  through  a  trolley,  to  the  motors.  Eminent  engineers  differ 
in  their  opinions  as  to  the  comparative  merits  of  these  systems. 

About  twenty  years  ago  the  courts  decided  that  a  telephone  com- 
pany on  the  highway  could  not  enjoin  a  trolley  company  on  the  high- 
way from  using  an  electric  current  powerful  enough  to  propel  street- 
railway  cars,  even  though  that  electric  current  interfered  with  the 
telephone  current.  In  those  cases,  however,  the  trolley  had  a  low 
voltage  and  it  was  shown  that  the  telephone  company  could  avoid 
the  trouble  by  using  an  additional  wire  for  the  return  of  its  electrical 
circuit,  instead  of  using  the  earth  for  that  purpose,  and  it  was  also 
shown  that  the  trolley  company  had  used  the  latest  and  best  appliances 
for  the  control  and  regulation  of  its  electric  current.  The  court  held 
also  that  the  trolley  company  could  not  be  compelled  to  use  the  double- 
trolley  system,  namely,  a  second  wire  to  return  the  current,  instead 
of  having  the  current  return  through  the  rails  or  the  earth.  The  basis 
of  those  decisions  was  that  the  companies  had  been  given  equal  rights 
on  the  highways,  and  hence  one  could  not  complain  of  the  electric  cur- 
rent of  the  other.^ 

*  Cumberland  Tel.  &  Tel.  Co.  v.  sides  that  they  are  not  absolutely  un- 
united Electric  Ry.,  42  Fed.  Rep.  273  surmountable.  ...  It  is  quite  pos- 
(1890),  was  a  suit  by  a  telephone  sible,  too,  that  the  legal  obligations  of 
company  to  enjoin  the  street  railway  the  parties  may  change  with  the 
from  using  the  single-trolley  system  progress  of  invention,  and  the  duty 
on  the  highway.  The  court  denied  of  surmounting  the  difficulty  be 
the  injunction,  but  said  (p.  276) :  thrown  upon  one  party  or  the  other, 
"That  these  evils  exist,  to  the  se-  as  a  cheaper  or  more  effectual  remedy 
rious  detriment  of  the  telephone  serv-  is  discovered.  For  example,  if  it  were 
ice,  is  not  denied ;  but  it  also  ap-  shown  that  by  the  use  of  a  certain 
pears   from    the   evidence   upon   both  device   the   defendants   could   control 

3990 


CH.  LVI.] 


TELEGRAPH   COMPANIES. 


[§  m7d. 


The  modern  high- voltage  currents,  however,  are  often  on  private  right 
of  way,  and  hence  those  decisions  may  not  be  appUcable.     iNIoreover,  it 


their  return  current  in  sucli  a  way  as 
not  to  interfere  with  the  use  of  com- 
plainant's instruments,  the  law  might 
treat  their  failure  to  adopt  such 
measures  as  negligence  in  the  use  of 
their  franchise,  and  enjoin  them,  or 
hold  them  liable  for  all  damages  sus- 
tained by  the  complainant.  If,  upon 
the  other  hand,  the  difficulty  can 
be  better  controlled  by  a  device  ap- 
plicable to  telephones,  it  might  be 
incumbent  upon  the  complainant  to 
adopt  it,  leaving  the  courts  to  settle 
the  further  question,  whether  the  ex- 
pense of  so  doing  is  recoverable  of 
the  defendants.  We  are  thus  compelled 
to  consider  this  case  with  reference 
to  the  present  state  of  the  art,  and 
with  the  possibility  that  in  another 
year  circumstances  may  so  change  as 
to  reverse  completely  the  legal  obli- 
gations of  the  parties.  Indeed,  since 
the  litigation  between  the  telephone 
companies  and  the  electric-railway 
companies  originally  began,  consider- 
able progress  has  been  made  towards 
a  solution  of  the  problem."  The  court 
then  pointed  out  that  the  double-trol- 
ley system  would  not  only  be  very  ex- 
pensive and  complicated,  but  would 
disfigure  the  streets  with  many  wires; 
that  the  metallic  return  circuit  for 
the  telephone  would  also  be  expensive 
and  would  encumber  the  streets  with 
additional  wires ;  that  the  erection  of 
a  large  copper  wire  for  a  return  cir- 
cuit for  many  telephones  seemed  to 
be  feasible,  and  would  cost  about  $10 
per  telephone,  and  that  the  telephone 
company  could  not  compel  the  trolley 
company  to  pay  the  expense,  but  the 
court  said  that  the  liability  of  the 
trolley  company  would  depend  on 
whether  it  "made  use  of  the  means 
which,  in  the  progress  of  science  and 
improvement,  have  been  shown  by  ex- 
perience to  be  the  best ;  but  it  is  not 
bound  to  experiment  with  recent  in- 
ventions not  generally  known,  or  to 
adopt  expensive  devices,  when  it  lies 
in  the  power  of  the  person  injured  to 
make  use  himself  of  an  effective  and 
inexpensive  method  of  prevention. 
If,   in   the   case   under   consideration. 


it  were  shown  that  the  double  trolley 
would    obviate    the    injury    to    com- 
plainant without  exposing  defendants 
or    the    public    to    any    great    incon- 
venience or  a  large  expense,  we  think 
it  would  be  their  dutj'  to  make  use  of 
it,  and  should  have  no  doubt  of  our 
power  to  aid  the  complainant  by  an 
injunction ;    but,   as  the  proofs  show 
that  a  more  effectual  and  less  objec- 
tionable   and     expensive    remedy    is 
open   to    the   complainant,    we   think 
the  obligation  is  upon  the  telephone 
company  to  adopt  it,  and  that  defend- 
ants are  not  bound  to  indemnify  it ; 
in  other  words,   that  the  damage  in- 
cidentally done  to  the  complainant  is 
not   such   as   is   justly   chargeable    to 
the  defendants."     Railway  Co.  v.  Tele- 
graph Assoc,  48  Ohio  St.  390  (1891), 
was   a    case   where    both    the    trolley 
and  the  telephone  companies  used  the 
highway  with  the  ground  as  a  return 
circuit,  the  trolley  return  circuit  be- 
ing  on  gas  pipes   or  water   pipes   or 
the  earth  itself.     The  court  held  that 
the  telephone  company  could  not  com- 
pel   the    trolley    company    to    use    a 
double-trolley    system,    inasmuch    as 
the  telephone  company   might   use  a 
metallic  circuit,  especially  as  the  rail- 
way company  was  using  horses,  with 
power  to  use  electricity,  at  the  time 
the  telephone  wires  were  erected.     The 
court   held   that   the   telephone   com- 
pany could   not  complain   of  the  in- 
duction   or    conduction.     The     court 
pointed  out,   however,   that   the  tele- 
phone company  did  not  demand  that 
the  trolley  company  modify  its  appa- 
ratus so  as  not  to  interfere  with  the 
telephone  ser\'ice,  but  demanded  that 
the  trolley  company  abandon  an  es- 
sential   part    of    the    system,    namely, 
the  use  of  the  grounded  circuit.     Hiid- 
son  River  Tel.  Co.  v.  Watervliet,  etc. 
Ry.,  135  N.  Y.  393  (1892),  was  a  suit 
by   a    telephone    company    to    enjoin 
a    trolley    company    from    using    the 
single-trolley  system  on  the  highway. 
The  court  denied  the  right   to  an  in- 
junction on  the  ground  that  the  single- 
trolley  system  had  been  found  to  be 
(p.  403)  !'the  most  efficient  and  eco- 
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Is  to  be  borne  in  mind  that  at  the  time  when  those  decisions  were  ren- 
dered, only  five  hundred  volts  were  used  in  the  operation  of  an  electric 


nomical,  and  the  best  thus  far  de- 
vised, and  less  liable  to  accidents, 
through  the  displacement  of  ma- 
chinery, than  any  other  trolley  sys- 
tem ;  that  it  subserves  the  public  in- 
terests and  satisfies  the  public  wants 
with  respect  to  transportation ;  that 
it  is  not  prejudicial  to  the  public 
health  or  dangerous  to  human  life; 
and  that  no  other  system  of  electric 
propulsion  of  cars  has  thus  far  been 
demonstrated  to  be  as  practicable,  ef- 
fective and  advantageous,  both  to  the 
public  and  to  private  interests,  as  the 
overhead,  single-trolley  system."  The 
court  also  said  (p.  408):  "It  seems 
to  be  indispensable  to  the  successful 
prosecution  of  the  plaintiff's  business 
that  it  should  make  use  of  an  e.\- 
ceedingly  weak  and  sensitive  current 
of  electricity.  By  a  law  of  electric 
force,  not  clearly  defined  or  under- 
stood, the  transmission  of  a  powerful 
current,  such  as  the  defendant  must 
use  to  supply  motion  to  its  cars,  along 
a  line  of  wire  parallel  with  and  in 
close  proximity  to  the  plaintiff's 
wires,  induces  upon  the  latter  an  ad- 
ditional current,  which  renders  the 
operation  of  the  plaintiff's  telephones 
at  all  times  difficult  and  sometimes 
impracticable.  It  is  found  that  this 
disturbance  cannot  be  avoided  by  the 
defendant  without  a  compl(>te  change 
of  the  system  adopted,  and  the  use  of 
motors  which  are  more  expensive, 
more  dangerous  and  less  useful  and 
efficient."  The  court  intimated,  how- 
ever, very  clearly  that  a  case  might 
arise  where  (p.  401)  "if  either  col- 
lects for  pleasiu-e  or  profit  the  subtle 
and  imperceptible  electric  fluid,  there 
would  seem  to  be  no  great  hardship 
in  imposing  upon  it,  or  him,  the  same 
duty  which  is  exacted  of  the  owner  of 
the  accumulated  water  power :  that  of 
providing  an  artificial  conduit  for  the 
artificial  product,  if  necessary  to  pre- 
vent injury  to  others";  and  further 
says  (pp.  409-410)  :  "We  are  not  pre- 
pared to  hold  that  a  person,  even  in  the 
prosecution  of  a  lawful  trade  or  busi- 
ness, upon  his  own  land,  can  gather 
there  by  artificial  means  a  natural  ele- 


ment like  electricity,  and  discharge  it 
in  such  a  volume  that,  owing  to  the 
conductive  properties  of  the  earth,  it 
will  be  conveyed  upon  the  grounds  of 
his  neighbor  with  such  force  and  to 
such  an  extent  as  to  break  up  his 
business,  or  impair  the  value  of  his 
property,  and  not  be  held  responsible 
for  the  resulting  injury.  The  possi- 
bilities of  the  manifold  industrial  and 
commercial  uses  to  which  electricity 
may  eventually  be  adapted,  and  which 
are  even  now  foreshadowed  by  the 
achievements  of  science,  are  so  great 
as  to  lead  us  to  hesitate  before  de- 
claring an  exemption  from  liability 
in  such  a  case.  It  is  difficult  to  see 
how  responsibility  is  diminished  or 
avoided,  because  the  actor  is  aided 
in  the  accomplishment  of  the  result 
by  a  natural  law.  ...  It  cannot 
be  questioned  that  one  has  the  right 
to  accumulate  water  upon  his  own 
real  property  and  use  it  for  a  motive 
power ;  but  he  cannot  discharge  it 
there  in  such  quantities  that,  by  the 
action  of  physical  forces,  it  will  in- 
undate his  neighbor's  lands  and  de- 
stroy his  property,  and  shield  himself 
from  liability  by  the  plea  that  it  was 
not  his  act,  but  an  inexorable  law  of 
nature  that  caused  the  damage."  The 
court  pointed  out  that  in  the  ease  be- 
fore it  both  companies  were  on  the 
streets,  which  the  legislature  had 
allowed  both  parties  to  use.  Central, 
etc.  Co.  V.  Wilkesbarre,  etc.  Ry., 
11  Penn.  Co.  Ct.  Rep.  417  (1892); 
s.  c,  1  Pa.  Dist.  Rep.  628,  was  a 
suit  in  the  lower  Pennsylvania  court 
for  an  injunction  by  a  telephone 
company  on  account  of  induction 
and  conduction.  The  court  declined 
it  upon  the  trolley  company  filing 
a  SIO.OOO  bond  to  pay  any  damages 
which  might  be  adjudged  to  the 
plaintiff.  Cumberland  Tel.  &  Tel. 
Co.  V.  United  Electric  Ry.,  93  Tenn. 
492  (1894),  was  a  case  where  both  a 
trolley  company  and  a  telephone  com- 
pany used  the  highway  with  the  earth 
for  a  return  circuit.  The  court  held 
that  the  trolley  company  could  not 
complain  of  induction,  because  both 
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street  railway,  whereas  now  thousands  of  volts  are  involved ;  also  at  that 
early  day  the  direct  current  only  was  used,  which  could  be  more  easily 
guarded  against  by  the  telegraph  and  telephone,  whereas  now  the 
alternating  current,  or  a  combination  of  both,  is  generally  used,  against 
which  it  is  impossible  for  the  telegraph  and  ^telephone  to  completely 
protect  itself. 

In  using  the  alternating  electric  current  there  is  the  "  single-phase  " 
system,  the  "  two-phase  "  system,  and  other  "  multi-phase  "  systems, 
corresponding  to  one  or  two  or  more  currents  of  electricity  generated 
by  the  same  machine,  and  used  at  the  same  time.  The  single-phase 
current  is  the  current  from  an  ordinary  alternating-current  machine 
applied  to  two  -^dres,  or  to  a  single  overhead  wire  with  a  rail  and  earth 


parties  occupied  the  street  under 
equal  rights.  The  court  held  that 
the  telephone  company  could  com- 
plain of  conduction,  because  that 
affected  the  telephone  exchange  on 
private  propertj'^  and  also  the  places 
on  private  property  where  the  tele- 
phone wires  were  grounded  outside  of 
the  street.  The  court  held  that  the 
telephone  company  might  install  a 
large  copper  wire  as  a  return  conductor 
to  avoid  the  conduction,  and  might  re- 
cover the  cost  thereof  from  the  trolley 
company.  The  case  National  Tel.  Co. 
V.  Baker,  L.  R.,  [1893]  2  Ch.  Div.  186, 
was  a  suit  brought  by  a  telephone 
company  for  an  injunction  against  an 
electric-trolley  company.  The  court 
pointed  out  that  in  America  a  land- 
owner is  responsible  for  using  his 
land  in  a  non-natural  way  only  when 
he  is  negligent,  but  in  England  he 
is  responsible  even  if  he  is  not  negli- 
gent, and  hence  the  coxirt  intimated 
that  a  person  having  an  electric  cur- 
rent on  his  premises  is  responsible 
for  damage  done  by  it.  The  court 
held,  however,  that  a  tramway  com- 
pany, acting  under  a  proiasional  order, 
and  using  the  best-known  system 
of  traction,  was  protected  from  liabil- 
ity for  a  nuisance  by  causing  elec- 
trical distiu*bance  in  the  wires  of  a 
telephone  company,  acting  under  li- 
cense from  the  postmaster-general. 
The  court  said  that  a  man  who  cre- 
ates on  his  land  an  electric  current 
for  his  own  purposes,  and  discharges 
it  into  the  earth  beyond  his  control, 
is,    on    the    principle    of    Fletcher    v. 


Rylands  (L.  R.  1  Ex.  265  —  1866 ; 
3  H.  L.  Cases,  330  —  1868),  as  re- 
sponsible for  damage  caused  by  that 
current  as  he  would  have  been  if, 
instead,  he  had  discharged  a  stream 
of  water.  But  where  the  act  is  done 
in  pursuance  of  a  provisional  order 
of  the  Board  of  Trade,  it  is  protected 
to  the  same  extent  as  other  nuisances 
under  statutory  authority.  In  the 
case  Eastern  &  South  African  Tele- 
gi-aph  Co.,  Ltd.  v.  Cape  Town  Tram- 
ways Co.,  Ltd.,  [1902]  A.  C.  381,  an 
action  for  damages  by  the  appellant 
company  for  disturbances  in  the 
working  of  their  submarine  cable 
caused  by  an  escape  of  electricity 
stored  by  the  respondents  for  the  due 
working  of  their  tramway  system,  the 
privy  council  held  that  in  regard  to 
that  section  of  the  tramway  which 
had  not  been  constructed  under 
statutory  authority,  Fletcher  v.  Ry- 
lands (3  H.  L.  Cases,  330)  did  not 
apply,  because  the  distm-bances  only 
resulted  when  the  cable  was  con- 
structed without  certain  precautions, 
which  the  evidence  showed  had  subse- 
quently secured  its  immunity ;  and 
in  regard  to  those  sections  of  the 
tramway  which  had  been  constructed 
under  statute,  that  the  escape  of  elec- 
tricity, being  a  natural  incident  of 
the  operations  legalized  thereby,  and 
not  resulting  from  a  leak  within  the 
meaning  of  the  statutory  undertaking 
or  condition,  did  not  impose  liability 
on  the  respondents.  On  this  point 
cf.  Chicago,  etc.  R.  R.  v.  Darke,  14S 
111.   226   (1893). 
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return  in  place  of  the  second  wire.  A  two-phase  current  has  two  elec- 
tric currents  and  is  applied  to  three  wires,  one  of  which  is  for  common 
use.  These  two  currents  may  be  used  for  different  purposes.  In  a 
two-phase  arrangement  there  is  the  effect  of  two  machines  and  two  cir- 
cuits. A  two-phase  circuit  is  used  in  preference  to  a  single-phase  cir- 
cuit on  account  of  the  economy  in  transmitting  the  current,  and  on 
account  of  its  more  efficient  application  to  motors,  and  not  for  protec- 
tive reasons ;  this  is  equally  true  of  other  multi-phase  systems.  There 
is  less  induction  from  the  two-phase  or  other  multi-phase  systems  than 
from  the  single-phase  system  vs-ith  a  rail  and  eanh  retmn,  and  this  in- 
duction may  be  still  further  minimized  by  "  transposition,'*  i.e.,  fre- 
quent crossing  of  the  wires  without  mechanical  contact.  \Vhen  only 
one  wire  is  used,  transposition  is  ob\'iously  impossible. 

Now  the  single-phase  system,  when  applied,  as  it  recently  has  been, 
to  transmit  an  alternating  current  of  high  voltage,  with  a  trolley  over- 
head and  only  a  groimd  or  rail  return,  creates  great  induction  on  all 
low-voltage  wires  within  a  considerable  distance  and  nmning  parallel 
thereto.  This  single-phase  system  is  supposed  to  be  economical  and 
simple,  but  unless  controlled  by  two  parallel  wires,  thereby  decreas- 
ing the  induction,  it  is  disastrous  to  the  telegraph  and  telephone,  ^^^len 
it  is  borne  in  mind  that  the  usual  electric  current  for  the  telephone 
is  24  volts ;  for  the  telegraph  40  to  3.50  volts ;  for  the  ordinan.-  trolley 
500  volts,  and  for  the  ordinary-  electric-light  circuit  1,0<X)  to  2.000 
volts,  the  extraordinary-  development  of  60.000  volts,  to  which  several 
companies,  among  which  is  the  Niagara  Falls  Company,  have  attained, 
explains  why  these  high  voltages,  if  vmcontroUed,  are  utterly  destruc- 
tive to  telegraph  and  telephone  transmission  in  their  locaUties.  Such 
destruction  can  be  obWated,  as  to  conduction,  by  large  copper  wires 
for  the  return  of  the  circuit,  and  as  to  induction,  by  frequent  crossing 
of  the  wires,  and  by  various  other  expedients,  such  as  the  relative  posi- 
.tion  of  the  high-voltage  wires.  All  these  are  feasible,  although  some- 
what expensive,  and  it  is  likely  that  the  courts  will  apply  to  these  great 
and  growing  high-voltage  currents  the  dictum  of  the  New  York  court 
of  appeals,  where  it  said  that  if  a  party  *'  collects  for  pleasure  or  profit 
the  subtle  and  imperceptible  electric  fluid,  there  would  seem  to  be  no 
great  hardship  in  imposing  upon  it,  or  him,  the  same  duty  which  is 
exacted  of  the  owner  of  the  accumulated  water  power :  that  of  pro\'id- 
ing  an  artificial  conduit  for  the  artificial  product,  if  necessarj*  to  pre- 
vent injury'  to  others."  ^ 

And  the  same  court  in  the  same  case  said :  "  We  are  not  prepared  to 
hold  that  a  person,  even  in  the  prosecution  of  a  lawful  trade  or  business, 
upon  his  own  land,  can  gather  there  by  artificial  means  a  natural  ele- 

1  Hudson  River  Tel.  Co.  r.  Watenliet.  etc.  Ry.,  13.5  X.  Y.  39.3,  410  (1892). 
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meiiT  like  electricity,  and  discharge  it  in  such  a  volume  that,  owing 
to  the  conductive  properties  of  the  earth,  it  will  be  conveyed  upon  the 
grounds  of  his  neighbor  with  such  force  and  to  such  an  extent  as  to  break 
up  Ills  business,  or  hnpair  the  value  of  his  property,  and  not  be  held 
responsible  for  the  resulting  injury."  ^ 

An  intermediate  appellate  court  in  Indiana,  however,  has  held  that  a 
telegraph  company  camiot  enjoin  a  trolley  company  on  account  of 
induction  from  the  trolley  \\-ires  interfering  ^sdth  the  telegraph  circuit 
where  the  trolley  company  is  not  charged  \\'ith  negligence,  unskilful- 
ness  or  malice  in  the  construction  and  operation  of  its  lines.-  On  the 
other  hand,  the  same  court  has  held  that  where  after  a  telephone  com- 
pany has  erected  and  put  into  operation  its  line,  a  trolley  railroad  is 
built  in  the  vicinity  with  a  33,000-volt  current,  thereby-  compelling 
the  telephone  company-  to  reconstruct  its  line  in  such  a  way  as  to  avoid 
induction  from  the  high-tension  current,  the  telephone  company  may 
collect  the  expense  therefor  from  the  trolley  company.^ 

A  high-voltage  current  has  been  know^l  to  cause  disturbances  by 
induction  and  conduction  m  telegraph  and  telephone  -^ires  ten  miles 
distant.  It  is  true  that  a  telegraph  or  telephone  company  may  it- 
self string  an  additional  copper  wire  or  wires  on  its  poles  and  trans- 
pose its  ovra  wires  to  decrease  the  disturbance,  but  even  when  a  com- 
plete metallic  return  is  provided  by  the  telegraph  or  telephone  company, 
the  induced  currents  are  often  of  such  pressure  and  volume  as  to  be 
still  destructive  to  them  and  dangerous  to  life  and  property. 

Electrolysis  is  still  another  effect  of  conduction.  It  is  the  disin- 
tegration of  pipes,  cables  and  wires  by  the  passage  through  them  of 
vagrant  direct  currents.  It  can  always  be  prevented  by  a  proper  metal- 
lic return  circuit.^  A  water-works  company  may  enjoin  a  street  rail- 
way company  from  using  an  electric  current  which  destroys  the  water 

1  Hudson  River  Tel.  Co.  r.  Water-  ^  Indianapolis,  etc.  Co.  r.  Arlington 
vliet   etc.  Rv.,  135  X.  Y.  393,  409,  410  Tel.  Co.,  47  lud.  App.  657  (1911). 
(Ig92).          "  "See  32  Am.  L.  Rev.  280   (1S9S). 

2  Postal,  etc.  Co.  v.  Chicago,  etc.  Where  an  electric  street  railway  is 
Ry.  Co..  97  X.  E.  Rep.  20  Jnd.  1912).  constructed  in  such  a  manner  as  to 
a' railroad  company  whose  telegraph  cause  electrolysis  of  gas  pipes,  the 
wires  are  interfered  with  by  induction  gas  company  may  enjoin  the  street 
from  a  troUev  railway's  electric  current  railway  from  operating  its  hne  until 
cannot  enjoin  the  latter  from  using  the  the  street  railway  has  adopted  a  bond- 
single-phase  svstem  where  the  railroad  ing  system  and  other  apphances  in 
might  at  a  small  e.\-pense  remedy  the  accordance  with  the  best  street-rail- 
trouble  and  the  trolley  road  may  be  way  mode  of  construction,  and  it  is 
using  the  most  approved  construction  immaterial  that  the  appliances  al- 
and apparatus  known  to  science,  ready  in  use  by  the  street  raUway 
Lake  Shore,  etc.  Rv.  v.  Chicago,  were  the  best  appliances  at  the  time 
etc  Rv  95  N.  E.  Rep.  596  (,lnd.  thev  were  installed.  Spokane  talis 
1911)  ■  ■'  Gas   L.   Co.    i.    St.    Paul    Ry.    (Mss. 

Wash.  1899). 
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pipes  of  the  former  by  electrolysis,  it  appearing  that  the  street-railway 
company  used  the  single-trolley  system  with  the  rails  as  return  conduc- 
tors, the  court  holding  that  while  it  would  not  prescribe  any  particular 
system  of  return  to  be  adopted  by  the  street-railway  company,  yet  that 
it  would  restrain  the  continuance  of  the  injury,  leaving  the  company 
free  to  adopt  its  own  remedy.^ 

§  938.  Taxation  and  license  fees  levied  upon  telegraph  compa- 
nies. —  A  telegraph  line  running  from  state  to  state  is  engaged  in  in- 
terstate commerce.  As  such  it  is  protected  by  that  provision  of  the 
constitution  of  the  United  States  which  says  that  Congress  shall  have 
power  "  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states."  ^  This  constitutional  provision  renders  illegal  an  ex- 
cessive fee  demanded  by  a  state  as  a  condition  to  allowing  a  foreign 
telegraph  company  to  do  business  in  the  state.^    This  constitutional 


1  Peoria  Waterworks  Co.  v.  Peoria 
Ry.  Co.,  181  Fed.  Rep.  990  (1910). 
Where  electrolysis  is  destroying  the 
water  pipes  of  a  city,  the  city  may  enjoin 
an  electric  street  railway  company  from 
allowing  the  escape  of  its  electric  cur- 
rent causing  such  electrolysis.  Day- 
ton V.  City  Ry.,  9  Am.  Elec.  Cas.  267 
(Ohio,  1904). 

2  Art.  1,  §8. 

'  The  Kansas  statute  requiring  for- 
eign corporations  before  doing  business 
in  the  state  to  pay  a  specified  license 
fee  is  not  valid  as  against  foreign 
corporations  engaged  in  interstate 
commerce  where  such  fee  is  a  tax  on 
the  interstate  business  and  also  a  tax 
on  the  company's  property  outside  of 
the  state,  and  hence  a  judgment  of 
the  state  court  ousting  a  foreign  tele- 
graph corporation  from  doing  business 
in  the  state  because  it  did  not  pay  this 
fee,  which  amounted  to  S20,100,  is 
invalid.  The  mere  fact  that  the 
statute  recited  that  it  was  not  intended 
to  burden  or  regulate  interstate  com- 
merce is  immaterial.  Western  Union 
Tel.  Co.  V.  Kansas,  216  U.  S.  1  (1910), 
rev'g  75  Kan.  609.  So  also  as  to 
the  Arkansas  statute  where  the  fee 
amounted  to  S2.5,050.  Ludwig  v. 
W.  U.  Tel.  Co.,  216  U.  S.  146  (1910), 
disapproving  Western  Union,  etc.  Co. 
V.  State,  82  Ark.  309  (1907).  So  also 
as  to  the  Pullman  Palace  Car  Com- 
pany. Pullman  Co.  v.  Kansas,  216 
U.  S.  56  (1910).  In  the  case  Mulford 
Co.    V.    Curry,  163    Cal.    276    (1912), 


the  court  in  declaring  illegal  a  grad- 
uated license  fee  on  the  capital  stock 
of  foreign  corporations  as  a  condition 
of  allowing  them  to  do  business  in 
the  state  said  that  the  recent  decisions 
of  the  supreme  court  of  the  United 
States  had  established  the  following: 
"The  admitted  power  of  the  state 
to  regulate  and  prescribe  terms 
under  which  a  foreign  corporation 
may  engage  in  m/ra-state  or  domes- 
tic business  is  subject  to  this  limita- 
tion, that  where  such  foreign  cor- 
poration is  engaged  in  in^er-state,  as 
well  as  in^ra-state  business,  no  such 
term,  condition  or  requirement  will 
be  constitutional  if  it  imposes  any 
burden  upon  the  inter-state  busi- 
ness of  such  corporation,  whatever 
be  its  name  or  form ;  a  license 
or  pri^^Iege  tax,  for  the  conduct 
of  such  intra-stsite  business,  based 
upon  the  total  capital  or  the  total 
capital  stock  of  such  corporation 
without  just  relation  to  the  proportion 
which  the  capital  or  the  capital  stock 
used  in  the  state  bears  to  the  whole 
capital  or  capital  stock,  though  in 
terms  declared  to  be  directed  solely 
to  the  intra-staite  business  of  said 
corporation,  is  unconstitutional  and 
void,  (a)  as  being  in  violation  of  the 
commerce  clause  of  the  constitution 
by  the  imposition  of  an  illegal  burden 
upon  interstate  commerce,  and  (b) 
because  violative  of  the  XlVth  amend- 
ment of  the  constitution  and  its  equal 
protection      and       due-process-of-law 
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provision  also  renders  void  any  tax  that  may  be  levied  by  a  state  upon 
telegraph  messages  transmitted  from  one  state  into  another  or  on  the 
gross  interstate  and  intrastate  receipts  of  a  telegraph  company.^  But 
a  tax  levied  by  a  state  upon  such  part  of  the  property  of  an  interstate 
telegraph  company  as  is  within  the  state  is  constitutional,  and  in  ascer- 
taining the  value  of  the  property  in  the  state  a  proportional  part  of 
the  value  of  the  entire  property  in  and  out  of  the  state  may  be  taken  as 
a  basis  of  assessment.^    In  other  words  a  state  in  fixing  for  assessment 


clause,  as  an  effort  to  tax  the  property 
of  citizens  of  the  United  States,  which 
property  is  situated  beyond  the  juris- 
diction of  the  taxing  state  and  is  not 
amenable  to  its  revenue  laws."  A 
state  may  prohibit  a  foreign  telegraph 
company  from  doing  a  local  telegraph 
business  in  the  state  unless  it  pays  a 
certain  fee,  being  a  percentage  of  its 
capital  stock,  even  though  the  tele- 
graph company  has  accepted  the  Post 
Road  act  of  Congress.  Western 
Union  Tel.  Co.  v.  State,  121  S.  W.  Rep. 
194  (Tex.  1909).  Taxes  levied  on  an 
interstate  telegraph  company  cannot 
be  collected  by  excluding  it  from  doing 
business,  nor  by  injunction  against  its 
doing  business.  Western  Union  Tel. 
Co.  V.  Massachusetts,  125  U.  S.  530 
(1888) ;  Re  Pennsylvania  Tel.  Co.,  48 
N.  J.  Eq.  91  (1890) ;  City  of  Bradford 
V.  Postal  Tel.  Co.,  11  Ry.  &  Corp. 
L.  J.  54  (Penn.  Com.  PL  1891).  A 
state  may  impose  other  conditions. 
See  §§  696-700,  supra.  A  New  York 
company,  organized  to  conduct  both 
a  telegraph  and  telephone  business, 
cannot  compel  the  secretary  of  state  of 
Michigan  to  issue  to  it  a  certificate  of 
authority  to  transact  both  a  telegraph 
and  telephone  business  in  Michigan,  it 
appearing  that  the  Michigan  statutes 
do  not  authorize  a  company  to  incor- 
porate for  both  of  those  purposes,  and 
the  statutes  authorize  foreign  cor- 
porations to  do  only  such  business  as  a 
domestic  corporation  may  do.  Ameri- 
can Tel.  &  Tel.  Co.  v.  Secretary  of 
State,  159  Mich.  195  (1909). 

1  A  state  tax  on  each  message  re- 
ceived or  sent  out  by  a  telegraph 
company  is  unconstitutional.  Tele- 
graph Co.  V.  Texas,  105  U.  S.  460 
(1881).  A  state  regulation  of  inter- 
state telegraphic  communication  is 
unconstitutional.     Western  Union  Tel. 


Co.  V.  Pendleton,  122  U.  S.  347  (1887). 
A   statute   authorizing   an   injunction 
against    a    telegraph    company    from 
operating    its    wires    until    a    tax    is 
paid    is    void    if    the    wires    are    used 
for  interstate  business.     Western,  etc. 
Co.  V.  Massachusetts,   125  U.    S.   530 
(1888).     A  state  may  tax  a  telegraph 
company    on    its    receipts    from    tele- 
grams originating  in  and  delivered  with- 
in the  state,  but  not  on  interstate  tele- 
grams.    Ratterman  v  Western  Union 
Tel.   Co.,    127  U.   S.   411    (1888).     A 
state  cannot  tax  a  telegraph  company 
for    all    business    done    by    it    in    the 
state,      including      messages     carried 
partly  within  and  partlj'  without  the 
state.     Western  Union  Tel.  Co.  v.  Ala- 
bama, 132  U.  S.   472  (1889),  rev'g  80 
Ala.  273.     See  also  San  Francisco  t'. 
Western  Union  Tel.  Co.,  96  Cal.  140 
(1892).     The  gross  receipts  of  a  tele- 
graph company  are  not  a  legal  basis 
for    valuing    its    franchise.     Western, 
etc.   Co.   V.  City  of  Omaha,  73  Neb. 
527    (1905),   the  court   holding,   how- 
ever,  that  the  right  to  do   telegraph 
business   in   the    state    by  reason    of 
the   Post   Road   act   of   Congress   did 
not  exempt  such  intangible  right  from 
state    taxation.     A    tax    of    one    per 
cent,  on  the  gross  receipts  of  a  rail- 
road    doing     interstate     business     is 
illegal    as    an    interference    with    in- 
terstate  commerce,   even   though   the 
one  per  cent,  applies  only  to  such  pro- 
portion of   the  gross  receipts  as   the 
length  of  the  road  in  the  state  bears 
to  the  whole  length.     Galveston,  etc. 
Co.  V.  Te.xas,  210  U.   S.  217   (1908). 
2  A  tax  levied  by  the  state  of  Mas- 
sachusetts on  an  interstate  telegraph 
company,  being  a  tax  "upon  its  corpo- 
rate franchise  at   a  valuation  thereof 
equal   to   the  aggregate  value  of  the 
shares  in  its  capital  stock,"  deducting 
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purposes  the  value  of  the  property  and  franchises  within  the  state  of 
a  quasi-public  corporation  which  owns  a  system  of  telegraphs  running 
through  many  stiites,  may  consider  the  unity  of  use  of  a  whole  system 
as  adding  value  to  that  part  of  the  system  which  is  within  the  state 
first  mentioned.^     The  same  principle  of  law  has  been  applied  to  taxa- 

sueh  portion  as  is  proportionate  to  assessment  may  make  the  tax  three 
the  amount  of  line  out  of  the  state,  per  cent,  of  its  gross  earnings,  and  such 
and  also  deducting  the  value  of  real  gross  earnings  may  include  a  propor- 
estate  and  personalty  which  is  subject  tional  charge  of  interstate  earnings, 
to  local  taxes,  is  a  tax  on  property  Moneys,  however,  paid  by  a  telephone 
owned  and  used  in  the  state  and  is  company  to  other  telephone  companies 
constitutional.  Massachusetts  i-.  West-  with  which  it  has  traffic  contracts  are 
em  Union  Tel.  Co.,  141  U.  S.  40  not  a  part  of  its  gross  earnings.  State 
(1891).  A  state  in  taxing  an  inter-  v.  Northwestern,  etc.  Co.,  107  Minn, 
state  telegraph  company  may  base  the  390  (1909).  A  telephone  company 
tax  on  a  proportionate  part  of  the  may  be  ta.xed  two  per  cent,  of  its  gro.ss 
market  value  of  its  stocks  and  bonds,  revenue  from  intrastate  business  and 
even  though  the  company  engages  in  such  tax  may  be  le\'ied  by  a  statute 
interstate  commerce  and  has  accepted  enacted  under  the  "initiative"  plan, 
the  Post  Road  act  of  Congress.  West-  Pacific  States  Tel.  and  Tel.  Co.  v. 
ern  Union,  etc.  Co.  v.  Gottlieb,  190  Oregon.  223  U.  S.  118  (1912).  Where 
U.  S.  412  (1903).  The  tax  levied  by  other  property  is  assessed  at  one  fifth 
the  state  of  Mississippi  on  telegraph  its  actual  value,  but  street  rail- 
companies  is  constitutional,  the  tax  way  property  at  its  full  value,  this  is 
being  graduated  according  to  the  depriving  the  street-railway  company 
amount  and  value  of  the  company's  of  the  equal  protection  of  the  law. 
property  measured  bv  miles,  and  be-  Raymond  v.  Chicago,  etc.  Co.,  207 
ing  in  fieu  of  taxes  directly  levied  on  U.  S.  20  (HK)7).  A  statute  by  which 
the  property.  Postal  Tel.  Cable  Co.  a  corporation,  which  fails  to  return 
V.  Adams,  155  U.  S.  088  (1895),  aflf'g  its  property  for  taxation,  is  bound  by 
71  Miss.  555.  The  Post  Road  act  the  assessment  thereafter  made  with- 
of  Congress  of  180(>  does  not  prevent  out  opportunity  to  object  to  the  same, 
a  state  taxing  an  interstate  telegraph  excejjt  for  fraud  or  corruption,  is 
company  on  the  value  of  its  property  unconstitutional  as  depriving  the  cor- 
and  franchises  in  the  state.  Such  poration  of  its  property  without  duo 
value  may  be  ascertained  bv  taking  process  of  law.  Central  of  Georgia 
such  part'  of  the  value  of  the  entire  Ry.  v.  Wright,  207  U.  S.  127  (1907). 
system  as  the  part  of  the  system  in  An  assessment  will  not  be  set  aside  by 
the  state  bears  to  the  entire  system,  the  court  unless  it  is  shown  to  have 
State  V.  Western  Union  T.  Co.,  105  been  made  fraudulently  or  by  the  clear 
Mo.  502  (1901).  In  ta.xing  telegraph  adoption  of  a  fundamentally  vsTong 
property  in  the  state  the  entire  gross  principle.  Chicago,  B^  &  Q.  Ry.  v. 
and  net  receipts  and  value  of  the  Babcock,  204  U.  S.  585  (1907). 
companv's  stock  and   bonds  may   be  '  Massachusetts   v.  Western   Union 

considered.  Western  Union  Tel.  Co.  Tel.  Co.,  141  U.  S.  40  (1891);  State 
V.  Dodge  County,  80  Neb.  18  (1907).  r.  Western  Union  Tel.  Co..  165  Mo. 
In  arriving  at  the  value  of  a  telegraph  502  (1901),  aflf'd  in  Western  Union  Tel. 
property  for  ta.xation.  the  cost  less  Co.  v.  Gottlieb.  190  U.  S.  412  (1*.K)3) ; 
depreciation  is  not  necessarilv  the  Western  Union  Tel.  Co.  v.  Taggart, 
entire  taxable  value.  The  fair  selling  141  Ind.  281  (1894),  aff'd.  103  U.  S.  l\ 
value  and  the  income  value  may  be  Adams  Express  Co.  v.  Indiana,  165 
considered.  State  v.  Western  Union  U.  S.  2.55  (1897) ;  Adams  Express  Co. 
Tel.  Co..  Ill  Minn.  21  (1910).  A  »;.  Ohio,  165  U.  S.  194  (1897) ;  Cleve- 
state  in  ascertaining  and  fixing  the  land.  etc.  Ry.  Co.  v.  Backus,  154  U.  S. 
valuation   of    telephone    property    for    439  (1894) ;  Pittsburgh,  etc.  Ry.  Co.  v. 
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tion  of  a  ferry  company  which  owns  the  entire  capital  stock  of  two  sub- 
sidiary railroad  companies,  one  in  the  state  and  one  in  the  adjoining 
state.^  The  franchise  which  a  telegraph  company  has  from  the  Post 
Road  act  of  Congress  of  July  24th,  1866,  cannot  be  taxed  by  a  state  ^ 
or  municipality.^ 


Backus,  154  U.  S.  421  (1894);  Pull- 
man Co.  V.  Pennsylvania,  141  U.  S. 
18  (1891);  Western  Union  Tel.  Co. 
V.  Missouri,  190  U.  S.  412  (1903); 
Comp.  Delaware,  etc.  R.  Co.  v.  Penn- 
sylvania, 198  U.  S.  341  (190.5) ;  Fargo 
V.  Hart,  193  U.  S.  490  (1904) ;  State 
V.  Northwestern  Tel.  Exchange  Co., 
107  Minn.  390  (1909) ;  Hart  v.  Smith, 
159  Ind.  182  (1902),  the  court  in  the 
last  case  holding  that  the  "good-^\^ll" 
could  not  be  assessed  on  this  plan. 
A  telegraph  company  having  Unes 
running  through  many  states  may  be 
assessed  for  taxation  in  one  state  on  a 
basis  of  a  unity  of  use,  thus  giving  a 
greater  value  to  each  part  than  it 
would  have,  considered  by  itself  alone. 
Re  Assessment  of  Western  Union  Tel. 
Co.,  130  Pac.  Rep.  565  (Okla.  1913). 

1  State  V.  Wiggins  Ferry  Co.,  208 
Mo.  622  (1907),  the  court  saying 
(p.  649):  "It  is  perfectly  legitimate 
in  estimating  the  value  of  the  property 
of  the  respondent  in  this  state,  to  take 
into  consideration  the  value  such  prop- 
erty derived  from  its  use  in  a  system  of 
doing  business  by  reason  of  its  connec- 
tion with  and  relation  to  other  property 
of  the  respondent,  which  may  be 
located  in  another  state."  It  will  be 
noticed  that  the  court  is  referring  to 
other  property  owned  by  the  ferry 
company. 

2  Western  Union  T.  Co.  v.  Wright, 
185  Fed.  Rep.  250  (1910) ;  rev'g  166 
Fed.  Rep.  954.  The  lower  court  then 
entered  a  decree  excluding  from  taxa- 
tion the  franchise  acquired  under  the 
Post  Road  act  of  Congress  and  assess- 
ing the  taxable  franchises  in  the  state 
at  $350,000.  The  franchise  of  a  tele- 
graph company  which  has  accepted  the 
Post  Road  act  of  Congress  is  from  the 
federal  government  and  cannot  be 
taxed  by  a  state,  although  the  state 
may  tax  its  tangible  property  on  a 
valuation  based  on  its  use  and  earning 
power  and  the  right  to  do  business  in 


the  state.     Western  Union,  etc.  Co.  t>. 
Lakin,  53  Wash.  326  (1909). 

'  A  county  assessment  on  the  "fran- 
chise" of  a  telegraph  company  which 
is  operating  under  the  Post  Road  act 
of  Congress  is  illegal.  State  v.  Western 
Union  Tel.  Co.,  43  Mont.  445  (1911). 
A  tax  by  a  municipality  on  a  franchise 
of  a  telegraph  company,  which  has 
accepted  the  Post  Road  act  of  Con- 
gress, is  illegal  as  a  tax  on  a  federal 
franchise.  Western  Union  Telegraph 
Co.  V.  Lakin,  53  Wash.  326  (1909), 
the  court  sajang:  "The  company  pos- 
sessed under  its  federal  franchise  the 
right  to  do  business  upon  all  the  roads 
and  highways  in  the  county  of  Pierce, 
whether  within  or  without  incorporated 
cities  and  towns.  This  right  could 
not  be  denied.  The  power  of  the  city 
was  limited  to  its  right  to  regulate  the 
use  of  the  pri\dlege  granted  by  Con- 
gress. It  might  pro\ade  that  poles  and 
•wires  should  be  carried  over  certain 
streets;  that  the  wires  should  be 
carried  on  poles  or  bm-ied  in  the  ground ; 
that  travel  should  not  be  unreasonably 
obstructed,  and  that  poles  should  be  of 
certain  height,  and  other  like  incidents. 
Beyond  this  it  had  no  power  to  go. 
The  ordinance  reUed  upon  did  not 
grant  a  franchise."  An  ordinance  by 
a  municipality  to  a  telegraph  com- 
pany that  has  accepted  the  Post  Road 
act  of  Congress  is  not  such  a  fran- 
chise as  may  be  taxed  by  a  city,  it 
being  merely  a  police  regulation. 
Western  Union,  etc.  Co.  v.  City  of 
Visalia,  149  Cal.  744  (1906).  A  later 
California  decision,  however,  holds 
that  a  telegraph  company  may  be 
ta.xed  by  a  municipality  on  account  of 
its  state  franchise  giving  it  exclusive 
occupation  of  a  portion  of  a  street, 
even  though  its  franchise  comes  from 
the  United  States  government.  West- 
ern Union  Tel.  Co.  v.  Hopkins,  160 
Cal.  106  (1911).  Even  though  a  tele- 
graph company  has  a  franchise  from 
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A  municipality  has  no  inherent  power  to  exact  a  license  fee  from  a 
telegraph  company  on  accomit  of  its  doing  business  or  on  account  of 
its  poles  and  wires ;  ^  but  it  is  constitutional  for  a  state  to  authorize  a 
city  to  exact  a  license  fee  from  a  telegraph  company  to  defray  the  ex- 
pense to  the  city  for  inspection  and  regulation  of  the  telegraph  line.^ 

Congress  under  the  Post  Road  act, 
yet  it  also  exercises  a  franchise  from 
the  state,  and  this  last  may  be  taxed 
by  a  city  for  the  use  of  the  streets. 
Postal  Tel.,  etc.  Co.  v.  City  of  Los 
Angeles,  128  Pac.  Rep.  19  (Cal.  1912). 

1  "Power  to  a  municipality  to 
impose  burdens  on  occupations  other 
than  such  as  appertain  to  police 
powers,  or  ingraft  such  burdens  upon 
franchises  granted  by  municipalities 
acting  as  state  agencies,  must  be  found 
clearly  expressed  in  the  written  law. 
City  of  La  Crosse  v.  La  Crosse  Gas, 
etc.  Co.,  145  Wis.  408  (1911).  A 
city  has  no  authority  under  its  general 
police  power  to  levy  a  license  fee  on 
street  cars  operated  under  a  franchise. 
City  of  New  York  v.  New  York  City 
Ry.,  138  N.  Y.  App.  Div.  131  (1910). 
A  city  has  no  power  to  impose  a  license 
fee  on  telephone  companies  unless  the 
statute  expressly  authorizes  such 
license  fees,  even  though  the  statute 
authorizes  the  city  to  control  and 
regulate  the  streets  and  prevent  the 
encumbering  thereof,  especially  where 
the  license  fee  was  not  for  superxision 
and  in  amount  greatly  exceeded  any 
cost  of  supervision.  Such  a  license 
fee,  not  expressly  authorized,  is  a 
revenue  measure  and  is  void.  Wis- 
consin, etc.  Co.  V.  City  of  Milwaukee, 
126  Wis.  1  (1905).  A  license  fee 
cannot  be  imposed  by  a  municipality 
except  by  authority  of  an  express 
statute  or  by  necessary  implication. 
Commissioners,  etc.  v.  Cambridge, 
etc.  Co.,  99  Md.  501  (1904);  Wis- 
consin Telephone  Co.  r.  Oshkosh, 
62  Wis.  32  (1884) ;  Dillon  on  ISIunici- 
pal  Corp.  (4th  ed.),  §361;  Desty  on 
Taxation,  765.  Contra,  AUentown  v. 
Western  U.  Tel.  Co.,  148  Pa.  St.. 117 
(1892). 

2  The  supreme  court  first  held  that 
a  telegraph  company  doing  an  inter- 
state business  could  not  be  compelled 
to  pay  a  license  fee  in  order  to  do 
business    within    a    state.     Leloup    v. 


Mobile,  127  U.  S.  640  (1888).  Later 
the  court  held  that  a  license  fee  of 
SoOO  levied  by  a  city,  by  authority  of 
a  state  statute,  upon  telegraph  busi- 
ness done  exclusively  in  the  cit^',  and 
not  on  business  from  or  to  points  out 
of  the  state,  was  constitutional.  Pos- 
tal Tel.  C.  Co.  V.  Charleston,  153 
U.  S.  692  (1894),  aflf'g  56  Fed.  Rep.  419. 
A  state  may  levy  an  occupation  ta.x 
on  wholesale  dealers  in  some  articles 
without  levying  it  on  wholesale  dealers 
in  other  articles.  Southwestern  Oil 
Co.  V.  Texas,  217  U.  S.  114  (1910).  A 
priWlege  tax  may  regulate  the  business 
under  the  police  power  and  also  pro- 
duce revenue  if  authorized  by  statute, 
and  different  lines  of  business  may  be 
divided  into  classes  to  prevent  inequal- 
ity of  burden,  each  class  paying  the 
same  tax.  Bradley  v.  City  of  Rich- 
mond, 227  U.  S.  477  (1913).  A 
license  fee  levied  on  merchants  by 
cities  in  Pennsylvania,  and  varying 
according  to  the  amount  of  business 
done  by  them,  is  not  contrary  to  the 
constitution  of  the  United  States. 
Clark  v.  Titusville,  184  U.  S.  329 
(1902).  "A  license  fee  is  understood 
to  be  a  charge  for  the  privilege  of 
carrying  on  a  business  or  occupation, 
and  is  not  the  equivalent  or  in  lieu 
of  a  property  tax."  Hence  a  license 
fee  exacted  for  cars  on  a  street  rail- 
road does  not  prevent  other  forms  of 
taxation.  Brooklvn  City  R.  R.  v. 
New  York,  199  U.  S.  48  (1905).  A 
city  may  impose  a  license  fee  on  a 
street-railway  company,  even  though 
by  the  original  grant  the  company 
was  to  pay  for  the  use  of  the  streets  a 
certain  sum.  Citv  of  St.  Louis  v. 
United,  etc.  Co.,  210  U.  S.  266  (1908). 
The  supreme  court  of  the  United  States 
will  not  question  a  decision  of  the  su- 
preme court  of  the  state  that  a  license 
tax  was  imposed  on  domestic  busi- 
ness only,  even  though  it  was  imposed 
on  a  foreign  corporation  doing  both 
interstate  and  domestic  business.    Ar- 
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Such  a  license  fee,  however,  must  be  reasonable  in  amount,  based  upon 
the  disbursements  of  the  municipality  in  connection  with  the  telegraph 
poles   and  wires, ^  and  must  not  interfere  with  interstate  commerce. 

mour,  etc.  Co.  v.  Lacy,  200  U.  S.  and  the  supreme  court  in  that  case 
226  (1906).  Osborne  v.  Florida,  164  held  that  the  license  fee  was  invalid. 
U.  S.  650  (1897).  A  state  may  levy  The  United  States  court  at  the  in- 
a  privilege  tax  on  the  right  to  do  stance  of  the  telegraph  company  will 
business  wholly  within  the  state,  and  enjoin  the  collection  of  a  license  fee 
even  though  the  company  is  engaged  of  SI, 000  where  it  is  alleged  and  proven 
in  interstate  commerce,  yet  if  it  has  that  it  amounts  to  a  tax  on  interstate 
a  right  to  cease  to  do  business  wholly  commerce  and  will  damage  the  tele- 
within  the  state,  such  privilege  tax  graph  company  much  more  than 
wiU  not  be  regarded  as  a  tax  on  in-  $2,000.  Postal  Tel.,  etc.  Co.  v.  City 
terstate  commerce.  Allen  v.  Pull-  of  Mobile,  179  Fed.  Rep.  95.5  (1909). 
man's,  etc.  Co.,  191  U.  S.  171  (1903).  The  decision  in  Williams  v.  City  of 
Where  a  city  by  its  charter  has  en-  Talladega,  164  Ala.  633  (1909),  sus- 
tire  control  .over  all  streets  it  may  taining  a  license  fee  of  $100,  although 
collect  compensation  from  a  tele-  it  was  shown  that  the  intrastate  busi- 
graph  company  for  the  use  of  the  ness  was  conducted  at  a  loss,  was 
streets  for  poles  and  wires,  even  reversed  in  226  U.  S.  404  on  another 
though  the  statutes  authorize  tele-  ground.  A  license  fee  of  $100  levied 
graph  companies  to  use  the  streets  on  a  telegraph  company  may  be  rea- 
and  highways.  City  of  Memphis  v.  sonable  and  legal,  even  though  the 
Postal,  etc.  Co.,  145  Fed.  Rep.  602  company's  intrastate  business  at  that 
(1906) ;  3.  c,  164  Fed.  Rep.  600.  point  is  conducted  at  a  loss.  City  of 
A  license  tax  of  a  thousand  dollars  Troy  v.  Western  Union  Tel.  Co., 
a  year  imposed  on  a  brewery  is  illegal  164  Ala.  482  (1909).  A  license  fee 
as  interfering  with  interstate  com-  ordinance  that  does  not  expressly 
merce.  Pabst,  etc.  Co.  v.  City  of  exclude  government  business  of  a 
Terre  Haute,  98  Fed.  Rep.  330  (1899).  telegraph  company  which  has  accepted 
A  license  fee  imposed  by  a  city  on  an  the  Post  Road  act  of  Congress  is  in- 
express  company  doing  interstate  busi-  valid.  Western  Union  Tel.  Co.  v.  City 
ness,  as  a  condition  of  transacting  of  Troy,  61  S.  Rep.  488  (Ala.  1913). 
business  in  such  city,  is  invalid,  and  the  Arkansas :  A  license  fee  of  twenty- 
express  company  may  obtain  in  the  five  cents  per  pole  was  sustained  in 
federal  courts  an  injunction  against  City  of  Ft.  Smith  v.  Hunt,  72  Ark. 
the  same,  where  the  agent  of  the  ex-  556  (1904).  Where  an  electric-light 
press  company  has  been  arrested  sev-  company  has  erected  its  poles  and 
eral  times  for  non-payment  and  the  wires  under  an  agreement  with  the 
value  of  the  company's  right  to  do  city,  the  city  cannot  afterwards  require 
business  in  the  city  is  more  than  it  to  pay  to  the  city  fifty  cents  a  pole 
$2,000.  Southern  Ex.  Co.  v.  Mayor,  annually,  even  though  that  amount 
etc.,  116  Fed.  Rep.  756  (1902).  An  would  be  a  reasonable  rental  for  the  use 
occupation  tax  imposed  on  business  of  the  streets.  Hot  Springs,  etc.  Co.  r. 
done  by  a  telegraph  company,  which  City  of  Hot  Springs,  70  Ark.  300  (1902). 
does  not  exclude  business  done  for  California:  A  license  fee  of  a  dollar 
the  United  States  government,  is  and  a  half  a  pole  imposed  by  the 
iUegal.  Western  Union,  etc.  Co.  v.  original  grant  from  the  city  was  sus- 
Village  of  Wakefield,  69  Neb.  272  tained  as  against  telephone  companies 
(1903).  Western  Union  Tel.  Co.  ?;.  City  in  Sunset  Tel.  &  Tel.  Co.  v.  City  of 
of  TaUadega,  226  U.S.  404(1912).  See  Pasadena,  161  Cal.  265  (1911). 
also  §  921,  supra.  Florida:  A  license  fee  of  two  dollars 
I  Alabama:  The  leading  case  on  this  a  pole  is  not  unreasonable  on  its  face, 
whole  subject,  Leloup  v.  Mobile,  127  City  of  Pensacola  v.  Southern  Bell  Tel. 
U.  S.  640  (1888),  arose  in  Alabama,  Co.,  49  Fla.  161  (1905). 
(251)                                       4001 
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The  supreme  court  of  the  United  States  has  said :    "  We  are  aware  of 
no  decision  by  this  court  holding  that  a  state  may,  by  any  device  or 

Georgia:  In  a  suit  by  a  telegraph 
company  to  enjoin  the  collection  of  a 
license  fee  of  S600  by  a  city,  the  com- 
pany is  entitled  to  an  opportunity  to 
prove  that  the  amount  is  unreasonable, 
confiscatory  and  discriminatory.  As  a 
tax  such  a  fee  is  illegal  if  it  obliges  the 
company  to  abandon  the  business. 
The  court  pointed  out  that  the  reason- 
ableness of  the  license  fee  in  the 
Charleston  case  (153  U.  S.  692)  was 
not  passed  on,  the  point  in  that  case 
being  whether  the  fee  interfered  with 
interstate  commerce.  The  court  held 
that  an  occupation  tax  on  the  lousiness 
is  different  from  a  tax  on  property. 
It  is  a  tax  on  the  activity,  energy, 
capacity  and  opportunity ;  in  other 
words,  the  carrying  on  of  business. 
Atlantic,  etc.  Co.  v.  Mavor,  etc.,  133 
Ga.  66  (1909).  This  case  then  went 
back  for  a  new  trial  and  the  lower  court 
dismissed  the  bill  of  injunction  and 
the  upper  court  sustained  that  deci- 
sion and  held  that  the  amount  of  the 
license  fee  could  not  be  considered 
unreasonable,  even  though  it  resulted 
in  the  telegraph  company  doing  busi- 
ness at  a  loss,  no  proof  being  offered 
that  the  result  would  be  that  it  would 
drive  that  particular  company  out  of 
the  city  and  give  a  monopoly  of  the 
business  to  its  competitor.  Atlantic, 
etc.  Co.  V.  Mayor,  136  Ga.  6.57  (1911). 
A  license  fee  equal  to  the  amount  that 
two  and  one  half  per  cent,  of  the  gross 
receipts  exceed  the  ad  valorem  taxes  is 
not  uniform,  as  required  by  the  consti- 
tution, and  is  invalid,  in  that  it  levies 
no  license  fee  on  companies  whose 
ad  valorem  taxes  equal  two  and  one  half 
per  cent,  of  the  gross  receipts.  Wright 
t'.  Southern  Bell  Tel.  &  Tel.  Co.,  127 
Ga.  227  (1906). 

Illinois:  In  Illinois  a  municipality 
is  presumed  to  own  the  fee  of  the 
streets  and  hence  unless  there  is  proof 
to  the  contrary  the  city  is  entitled  to 
impose  a  license  fee  of  a  dollar  per 
pole  per  year,  the  amount  being  rea- 
sonable and  a  fair  remuneration  to  the 
city  in  the  way  of  rental  for  the  use 
of  the  street.  Citv  of  Springfield  v. 
Postal  Tel.  etc.  Co.,'  153  lU.  346  (1912). 


Kansas:  A  license  fee  of  -SoO  on  an 
express  company  by  the  city  of  Leaven- 
worth was  upheld  in  City  of  Leaven- 
worth  V.   Ewing,  80  Kan.   58    (1909). 

Kentucky:  Under  the  Kentucky 
constitution  requiring  ta.xes  to  be 
uniform  upon  all  property,  a  statute 
authorizing  municipalities  to  levy  a 
license  fee  upon  a  company  doing 
business  is  illegal,  it  appearing  that 
a  franchise  tax  covering  the  same  privi- 
lege has  already  been  le\'ied  and  paid. 
Cumberland,  etc.  Co.  v.  Hopkins,  121 
Ky.  8.50  (1906).  Under  the  Kentucky 
statutes  a  corporation  cannot  be  re- 
quired to  pay  a  license  tax  for  doing 
business  in  the  state  where  it  pays  an 
ad  valorem  ta.x  on  its  property.  Adams 
E.xp.  Co.  V.  Boldrick,  141  Ky.  Ill 
(1910).  In  Kentucky  a  telephone 
company  which  pays  a  property  tax 
to  a  city  cannot  be  subjected  to  a 
license  or  privilege  tax,  but  the  rule  is 
otherwise  if  the  company  has  no  valid 
franchise  from  the  municipality.  Cum- 
berland Tel.  &  Tel.  Co.  v.  City  of 
Calhoun.  151  S.  W.  Rep.  659  (Ky. 
1912).  A  license  fee  amounting  to 
eighty  per  cent,  of  the  average  net 
earnings  is  unreasonable,  prohibitive 
and  void.  City  of  Louisville  v.  Pooley, 
136  Ky.  286  (1910).  WTaere  a  com- 
pany accepts  and  acts  under  an  ordi- 
nance which  requires  payment  of  an 
annual  license  fee,  it  may  be  a  question 
as  to  whether  it  is  bound  to  pay  the 
fee,  if  the  fee  by  itself  alone  would  be 
illegal.  Postal,  etc.  Co.  v.  City  of 
Newport,  76  S.  W.  Rep.  159  (Ky.  1903). 

Louisiana:  An  e.xemption  of  the 
capital  stock  from  taxation  is  not  au 
exemption  from  a  license  fee,  inasmuch 
as  a  tax  means  a  tax  on  property,  while 
a  license  fee  is  a  form  of  tax  on  occupa- 
tions. State  I'.  Citizens'  Bank,  52 
La.  Ann.  1086  (1899). 

Maryland:  A  city  may  compel  an 
interstate  telegraph  company  to  pay 
S2  per  pole  per  year,  this  being  but  a 
reasonable  rental  for  the  space  occu- 
pied bv  the  poles.  Postal  Tel.  Cable 
Co.  r. 'Baltimore,  79  :Md.  502  (1894). 

Michigan:  A  license  fee  of  fifty 
cents   a   pole   on   electric-light    poles 
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in  any  way,  whether  by  a  Hcense  tax,  in  the  form  of  a  '  fee,'  or  other- 
wise, burden  the  interstate  business  of  a  corporation  of  another  state, 

within  a  city  is  unreasonable  and  illegal  as  double  taxation.  The  Ne- 
illegal  where  the  cost  of  inspection  is  braska  statute  imposing  an  oeeupatioa 
but  five  cents  a  pole.  Saginaw  v.  state  tax  of  from -So  to  .S200  per  annum. 
Swift  E.  L.  Co.,  113  Mich.  660  (1897).  according  to  the  class,  on  both  domes- 
Mississippi:  A  statute  providing  tic  and  foreign  corporations,  was 
that  telegraph  companies,  on  com-  upheld  in  Mercantile,  etc.  Co.  i. 
plianee  \\ith  the  act,  may,  without  Junkin,  85  Xeb.  561  (1909).  An  occu- 
compensation,  use  so  much  of  the  pation  tax  based  on  the  gross  earning-; 
streets  of  cities  as  may  be  reasonably  of  a  gas  company  furnishing  heat, 
needed  for  the  construction  of  their  hght  and  power,  is  illegal  if  the  tax 
lines,  precludes  a  city  from  passing  on  another  company  which  furnishes 
an  ordinance  charging  telegraph  com-  heat,  light  and  power  is  on  a  different 


panics  rent  for  the  use  of  its  streets. 
Hodges  V.  Western  Union  Tel.  Co., 
72  Miss.  910   (1895). 

Missouri:  A  city  may  charge  an 
interstate  telegraph  company  a  reason- 
able rental  for  the  use  of  the  streets,  but 
cannot  prevent  such  a  company  using 


basis,  under  the  Nebraska  constitu- 
tion requiring  uniform  taxes.  Lincoln, 
etc.  Co.  V.  City  of  Lincoln,  182  Fed. 
Rep.  926  (1909). 

North  Carolina:  Here  a  statute 
fixes  a  limit  to  license  fees.  By 
statute   (Public   Laws   1909,   ch.   438, 


the  streets,  nor  impose  an  unreason-    p.    682.    §81),   a   telegraph   company 


able  license  tax.  A  rental  of  .S5  a 
pole  is  unreasonably  high  and  void, 
where  the  rental  value  of  adjacent 
property  is  much  lower.  St.  Louis 
V.  Western,  etc.  Tel.  Co.,  63  Fed.  Rep. 
68  (1894);  aff'd,  166  U.  S.  388. 
A  city  Ucense  fee  of  $5  a  pole  for 
every  telegraph  pole  within  the  city 
is  not,  as  a  matter  of  law,  a  tax  upon 
the  franchise  to  do  business,  and 
hence,  if  reasonable  as  a  rental  charge, 
is  constitutional.  St.  Louis  v.  Western 
Union  Tel.  Co.,  148  U.  S.  92  (1893) ; 
8.  c,  149  U.  S.  465  (1893);  rev'g 
39  Fed.  Rep.  59;  s.  c,  166  U.  S.  388 
(1897),  aff'g  63  Fed.  Rep.  68,  holding 
this  same  Ucense  fee  to  be  illegal. 

Nebraska,     under 


must  pay  to  the  state  a  tax  of  two  and 
one  half  per  cent,  of  its  intrastate 
receipts,  which  shall  be  in  Ueu  of  any 
taxation  by  counties,  but  towns  of 
from  1,000"  to  5,000  population  may 
levy  a  tax  of  SIO,  and  from  5,000  to 
10,000  population  $15,  and  from 
10,000  to  20,000  population  S20,  and 
over  20,000  population  $50. 

Oregon:  A  license  fee  of  $100,  im- 
posed upon  a  telephone  company, 
which  is  clearly  in  excess  of  the  dis- 
bursements of  the  city  by  reason  of 
the  property  of  that  company,  is  a 
tax,  and  is  void  unless  levied  in  ac- 
cordance with  the  tax  statutes.  Sun- 
set, etc.  Co.  V.  City  of  Medford,  115 
Fed.  Rep.  202  (1902). 

Pennsylvania:    A  statute  now  gov- 

See 


Nebraska :      In 
statutory  authority,  a  city  may  levy  a  „ 

business   or   occupation   tax   on   mes-  erns  this    subject   m  that  state 

sages   handled   in   the   city   and   sent  notes  below.  .      ^.     .  . 

and     delivered     entirely     %vithin     the         South  Carolina :  It  was  m  this  state 

state      Western    Union    Tel.    Co.    v.  that   the  case   Postal   Tel.   C.   Co.   r. 

Fremont,    39   Neb.    692    (1894),    and  Charleston,  153  U.  S.  092  (1894)  arose. 
43  Neb  499.     A  citv  in  granting  rights  Tennessee:    A  street  rental  of  three 

to  a  telephone  company  may  insert  a  dollars  per  pole  per  annum  was  sus- 

provision    that    it    shaU    pay    $500    a  tained  i"^ City  of  Memphis  r  Postal 

year  to  the  city,  this  being  practically  Tel.,  etc.  Co.,  164  Fed.  Rjep.  600  (1908). 
a   rental   for   the   use   of    the   streets.  Utah:    In  the  case  ^Uy  of  Ogden 

Nebraska  Tel.  Co.  v.  City  of  Lincoln,  v.  Crossman,  1/  Utah    6b  (1S9S).  the 

82  Neb     59    (1908).     On   the   motion  court  declared  that  a  license  fee  ot  5^j 

for  a  rehearing  (121  N.  W.  Rep.  442—  levied   on   each   telephone   instrument 

Neb    1909),  in  this  ease  the  court  held  was  legal. 

that    the    occupation    tax    was    not  Virginia:    A   license   fee   was    sus- 
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although  the  state  may  tax  the  corporation's  property  regularly  or 
permanently  located  within  its  limits,  where  the  ascertainment  of  the 
amount  assessed  is  made  '  dependent  in  fact  on  the  value  of  its  property 
situated  within  the  state:  "  ^  A  license  fee  ordinance  which  does 
not  expressly  exclude  governmental  telegrams  is  illegal.-  A  license  fee 
"^  affecting  interstate  and  governmental  business  as  well  as  local  business 
is  illegal.^  The  mere  fact  that  an  ordinance  imposing  a  license  fee 
declares  that  it  does  not  involve  interstate  telegraph  business  is  not 
conclusive  on  the  court,  and  it  may  be  showTi  that  such  license  fee  is 
so  exorbitant  as  to  constitute  a  burden  on  interstate  commerce  by  rea- 
son of  the  local  deficit  being  made  good  by  drawing  from  the  interstate 
receipts.'*  In  the  litigation  over  the  Philadelphia  license  fee  the  supreme 
court  of  the  United  States  held  that  a  municipality  may  compel  a  tele- 
graph company  to  pay  the  cost  of  supervision,  the  amount  to  be  so 
paid  to  depend  on  all  the  circumstances  of  a  particular  case,  and  if  there 
is  conflicting  evidence  the  question  may  be  submitted  to  a  jury.  The 
expense  of  supervision  is  the  limit  of  the  charge,  but  the  charge,  being 
fixed  in  advance,  may  be  large  enough  to  cover  any  reasonable  antici- 
pated expense.^     In  another  case  arising  in  Pennsylvania  the  supreme 

tained  in  Postal  Telegraph-Cable  Co. 
V.  Norfolk,  101  Va.  125  (1903).  A 
rental  of  two  dollars  per  pole  and  an 
additional  license  tax  of  two  hundred 
dollars  per  annum,  the  latter  being  in 
lieu  of  a  property  tax,  is  illegal  as  to 
such  license  tax  if  it  is  more  than  the 
regular  property  tax  would  be.  Postal 
Telegraph-Cable  Co.  v.  Richmond,  99 
Va.  102  (1901).  In  the  case  Western 
Union  Tel.  Co.  v.  City  of  Richmond, 
178  Fed.  Rep.  310  (1909),  aflf'd,  224 
U.  S.  160,  a  license  tax  or  fee  of  $2  per 
pole  per  year  was  upheld,  the  court 
saying  (p.  324):  "It  is  not  a  tax,  in 
the  sense  in  which  that  word  is  ordi- 
narily used,  but  is  in  the  nature  of  a 
6p>ecial  toll,  imposed  for  a  specific  use 
of  designated  property  by  a  particular 
party.  The  poles  deprive  the  city  and 
the  public  of  the  use  of  certain  portions 
of  the  streets,  and  frequently  necessi- 
tate the  excavation,  repair,  and  inspec- 
tion of  the  same,  causing  expense  to  the 
city  and  inconvenience  to  the  public." 

>  Western  Union  Tel.  Co.  v.  Kansas, 
216  U.  S.  1  (1910). 

2  Williams    i'.    City    of    Talladega, 
226U.  8.404(1912). 

'  Postal,  etc.  Co.  v.  Mavor,  etc.,  of 
Cordele,  76  S.  E.  Rep.  744* (Ga.  1912). 


*  Western  Union  Tel.  Co.  t'.  Kansas, 
216  U.  S.  1  (1909).  A  decision  of  the 
supreme  court  of  the  state,  however, 
that  a  license  fee  is  imposed  on  domes- 
tic business  only,  may  be  binding 
on  the  supreme  court  of  the  United 
States.  Armour,  etc.  Co.  v.  Lacy,  200 
U.  S.  226  (1906). 

*  Atlantic,  etc.  Co.  i-.  Philadelphia, 
190  U.  S.  160  (1903).  In  arriving  at 
a  reasonable  license  fee,  a  city  may 
include  e.xpense  of  additional  services 
rendered  by  policemen  and  the  police 
bureau,  and  extra  calls  for  fire-en- 
gines, and  expense  of  passing  ordi- 
nances regulating  the  wires.  City  of 
Philadelphia  v.  Atlantic,  etc.  Co.,  102 
Fed.  Rep.  254  (1900).  This  last  de- 
cision sent  the  case  back  for  a  new 
trial,  and  on  the  new  trial  a  verdict 
was  rendered  against  the  defendant, 
and  thereupon  an  appeal  was  taken 
directlj'  to  the  supreme  court  of  the 
United  States  (190  U.  S.  160,  supra), 
which  court  reversed  the  judgment 
and  ordered  still  another  new  trial. 
Pennsylvania  now  has  a  statute  gov- 
erning this  subject ;  but  prior  to  such 
statute  the  following  common-law 
decisions  were  rendered.  Where  the 
city  of  Philadelphia  levied  an  exaction 
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court  held,  however,  that  a  municipality  in  a  mining  district  cannot 
impose  a  license  fee  which  would  be  twenty  times  any  expense  or  lia- 
bility which  it  might  incur  for  inspection.^     Pennsylvania  has  disposed 

of  .$16,000  on  a   telegraph  company,  Ry.    v.  Williamsport,   120    Pa.    St.    1 

and   the  expenditures  of  the  city  by  (1888);  Milville  y.  Evergreen  Ry.,  131 

reason  of  the  poles  and  wires  did  not  Pa.  St.  1  (1890).     An  express  aecept- 

exeeed  S3,500,  the  exaction  is  a  tax,  ance  by  a  gas  company  of  an  ordinance, 

and  is  illegal  as  an  interference  with  excepting  such  of  its  terms  as  might 

interstate  commerce.     Philadelphia  v.  be  held  illegal,  binds  the  company  to 

Western  Union  Tel.  Co.,  40  Fed.  Rep.  pay   an   annual   sum   to   the   city,   as 

615  (1889).     A  city  in  proving  that  a  required  by  the  ordinance,  even  though 

license  fee  levied  on  a  telegraph  com-  the  courts  hold  subsequently  that  other 

pany   is   reasonable    in   amount    may  companies  need  not  pay  an  equivalent 

show  the  cost  of  inspection  required  sum.     Allegheny  v.  Gas,  etc.  Co.,  172 

by  the  city  ordinances,   also  any  in-  Pa.  St.  632  (188.5).     Where  an  individ- 

crease  of  the  force  and  apparatus  of  ual  owning  a  telephone  line  accepts  in 

the  fire  department  caused  by  poles  writing  an  ordinance  imposing  a  fee  of 


and  wires,  also  the  cost  of  extra  meet 
ings  of  the  city  council  in  connection 
with  regulating  the  poles  and  wires. 
City  of  Philadelphia  v.  Western  Union 
Tel.  Co.,  89  Fed.  Rep.  4.54  (1898). 
In  general  see  also  Western  Union 
Tel.  Co.  V.  Philadelphia,  22  W.  N. 
Cas.  39  (1888);  Harrisburg  v.  Penn- 
sylvania, etc.  Co.,  5  Am.  Elec.  Cas. 
63  (Pa.  1894) ;  Chester  v.  Philadelphia, 
etc.  Tel.  Co.,  148  Pa.  St.  120  (1892) 


fifty  cents  per  pole  per  annum,  and 
then  sells  the  line  to  a  telephone  com- 
pany which  assumes  the  duties  and 
obligations^  the  telephone  company 
must  pay  the  amount,  not  as  a  license 
fee,  but  as  a  contract  obhgation. 
Cochranton  Borough  v.  Cochranton 
Tel.  Co.,  41  Pa.  Sup.  Ct.  146  (1909). 
The  inspection  by  a  municipality  of 
underground  conduits  and  wires  can 
be   but   little   more   than  perfunctory 


A  city  has  implied  power  to  require    owdng  to  the  nature  of  their  location, 


telegraph  poles  to  be  inspected  by  its 
police,  and  to  impose  a  license  fee  of 
$1  a  pole  therefor.  Allentown  v. 
Western  Union  Tel.  Co.,  148  Pa.  St. 
117    (1892).     A    city    may    impose 


and  hence  a  municipal  license  fee  for 
such  inspection  must  be  small.  Del- 
aware, etc.  Tel.  &  Tel.  Co.  Petition, 
224  Pa.  St.  55  (1909). 

1  Postal  Tel.  etc.  Co.  v.  Taylor,  192 


Ucense  fee  upon  poles  of  a  telegraph  U.  S.  64  (1904).     The  court  said  that 

company.     Where   it   offers   to   waive  the  munioipahty  could  not  collect  in 

such  fee  if   the  wires  are  put  under-  advance  for  possible  damages  due  to 

ground,    it    becomes    clear    that    the  accidents,  and  that  the  evident  pur- 

eharge   is   a    license    and   not    a   tax,  pose  being  to  raise  revenue  and  not 


and  it  is  legal.  Philadelphia  v.  Pos 
tal,  etc.  Co.,  21  N.  Y.  Supp.  5.56 
(1892).  See  also  the  cases  in  the  next 
note  below.  In  the  case  Punxsutawney 
Borough  V.  Western  Union  Tel.  Co., 
18  Pa.  Dist.  Rep.  .308  (1908),  involving 
the  vaUdity  of  a  pole  license  fee,  the 
court  said  that  the  defendant  having 


to  pay  for  police  inspection  the  li- 
cense fee  was  void.  This  decision 
reversed  the  supreme  court  of  Penn- 
sylvania, which  had  held  that  an  an- 
nual license  fee  of  $1  per  pole  and 
$2.50  per  mile  of  wire,  imposed  by 
a  borough  on  a  telegraph  company, 
was    not    unreasonable.     Borough    of 


accepted  the  Post  Road  act  of  Congress    Taylor  v.  Postal,  etc.  Co^,  202  Pa^  St 


of  July  24,  1866,  "had  and  still  has 
the  right  and  authority  to  occupy  the 
pubUc  streets  and  highways  of  said 
municipality  with  its  poles,  wires,  etc., 
without  first  having  obtained  a  license 
or  permit  from  the  municipality  so 
to   do."     See   also  Williamsport   Pass 


583  (1902);  Borough  of  New  Hope 
1-.  Postal,  etc.  Co.,  202  Pa.  St.  532 
(1902).  Cf.  the  earlier  decision  of 
the  supreme  court  in  Western  Union 
Tel.  Co.  t'.  Borough  of  New  Hope,  187 
U.  S.  419  (1903).  In  a  suit  at  law 
by    a   municipaUty     for    pole-Ucense 
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of  this  vexatious  cause  of  litigation,  by  a  statute  which  authorizes  the 
courts  to  fix  on  a  specified  basis  the  amounts  levied  by  municipalities 
in  the  way  of  license  fees.^  Under  the  Pennsylvania  statute  where 
a  municipality  neither  inspects  nor  supervises  poles  and  wires  t>n  the 
street  it  cannot  impose  a  license  fee,  and  hence  where  the  fee  is  three 
times  the  sum  paid  by  the  municipality  for  inspection,  and  the  inspec- 
tion was  merely  perfunctory,  and  the  poles  were  new,  and  no  natural 
decay  for  several  years  was  likely,  the  fee  should  be  reduced  to  one  third, 
the  court  stating  that  the  proper  rule  to  guide  in  such  cases  is  the  cost 
of  necessary  inspection.^  Excessive  penalties  for  non-payment  of  a 
license  fee  cannot  be  imposed.^    The  collection  of  a  license  fee  is  by 


fees,  the  jury  must  either  find  for  the 
full  amount  or  else  for  no  fees  at  all. 
The  jury  may  decide  that  a  certain 
fee  is  reasonable  or  unreasonable, 
but  cannot  reduce  the  amount  to  what 
the  jury  considers  reasonable.  Pos- 
tal Tel.  etc.  Co.  v.  New  Hope,  192 
U.  S.  55  (1904). 

1  See    act    of    assembly    approved 
April    17,    1905.     A  license  fee  which 
is  really  a  revenue  tax  under  the  guise 
of  police  regulation  is  invalid,  and  if 
the  cost  of  inspection  by  the  munici- 
pality is  greatly  less  than  the  license 
fees   collected,    the   latter   are   illegal. 
Borough  of    Kittanning  i-.   American, 
etc.  Co.,  86  Atl.  Rep.  717  (Penn.  1913), 
setting  forth  very  clearly  the  principles 
of   law   governing   this   subject.     The 
statute    was    applied    in    Re    Petition 
of  United  Tel.  &  Tel.  Co.  r.  Borough 
of  Carlisle,  31  Pa.  Co.  Rep.  481  (1905). 
A  license  fee  of  thirty  cents  a  pole  per 
annum  was  sustained  under  the  Penn- 
sylvania    statute     in     West     Chester 
Borough  V.  Postal  Tel.,  etc.  Co.,  227 
Pa.    St.    384    (1910).     In    Re    Postal 
Telegraph-Cable    Co.    v.    Borough    of 
Strasburg,    25    Lane.    Co.    Rep.    212 
(1908),  the  court  reduced    the  tax  or 
license  fee  from  twenty-five  cents  to 
ten  cents,  and  said:    "In  several  cases 
under  this  same  act  of  assembly  where 
the  facts  are  similar  to  those  in  this 
case,  the  tax  has  been  reduced.    In  Cur- 
wensville     Boro.     v.     Huntington     & 
Clearfield   Telephone  Co.,   5  Justices' 
Law  Reporter,  210  (1907),  Judge  Gil- 
Ian  reduced    the   tax  from  fifty  cents 
to  ten  cents  on  each  pole.     In  United 
Telephone  and  Telegraph  Company's 
Petition,  15  Pa.  Dis.  Rep.  193  (1905), 


Judge  Sadler  reduced  the  tax  from 
seventy-five  cents  to  ten  cents.  In 
Pennsylvania  Telephone  Co.  v.  South 
Bethlehem  Borough,  16  Pa.  Dis.  Rep. 
878  (1907),  Judge  Stewart  reduced 
the  tax  from  one  dollar  to  ten  cents. 
In  Consolidated  Telephone  Companies 
of  Penn.  v.  City  of  Easton,  16  Pa.  Dis. 
Rep.  887  (1907),  the  same  judge  re- 
duced the  tax  from  fifty  cents  to  ten 
cents.  In  Washington  Boro.  v.  West- 
ern Union  Telegraph  Co.,  16  Pa.  Dis. 
Rep.  847  (1907),  Judge  Taylor  re- 
fused to  reduce  a  tax  of  fifty  cents 
per  pole." 

2  Delaware,  etc.  Tel.  Co.'s  Petition, 
224  Pa.  St.  55  (1909). 

'  Where  the  penalties  are  so  great 
as  to  prevent  the  company  from  re- 
sorting to  the  courts  to  test  the  valid- 
ity of  a  statute,  owing  to  the  danger 
of  the  corporate  property  being  con- 
fiscated by  penalties,  and  the  officers 
being  in  prison  long  periods  of  time, 
the  statute  is  void  for  that  reason 
alone.  Ex  parte  Young,  209  U.  S. 
123  (1908).  An  excessive  penalty  will 
not  be  sustained.  State  v.  Galveston, 
etc.  Ry.,  100  Tex.  1.53  (1906).  A 
stockholder  suing  an  officer  of  a  foreign 
corporation  for  penalties  for  refusing 
to  allow  inspection  of  the  stock-book 
cannot  accumulate  the  penalties.  He 
can  recover  on  only  one  violation. 
Cox  V.  Paul,  175  N.  Y.  328  (1903). 
A  statute  may  prescribe  that  a  public 
service  corporation  shall  pay  a  rea- 
sonable penalty  for  not  adjusting  a 
claim  within  a  certain  reasonable 
time.  Morris,  etc.  Co.  v.  Southern 
Express  Co.,  146  N.  C.  167  (1907). 
Fines    amounting    to    $1,600,000    are 
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suit  and  not  by  mandamus}  ^^^le^e  a  municipality  arrests  an  employee 
of  a  company  for  non-payment  of  an  illegal  license  fee,  the  United 
States  circuit  court  may  discharge  the  prisoner  on  a  habeas  corpus.- 
A  federal  court  has  jurisdiction  to  grant  an  injunction  against  the 
collection  of  a  license  fee,  where  the  value  of  the  right  to  be  protected 
or  the  extent  of  the  injury  to  be  prevented  is  over  three  thousand  dol- 
lars, even  though  the  license  itself  is  not  that  amount.^  The  removal  of 
a  license-fee  case  to  the  federal  court  depends  upon  the  usual  rules  appli- 


not  so  grossly  excessive  as  to  deprive 
a  corporation  of  its  property  without 
due  process  of  law  where  it  has  assets 
of  over  $40,000,000  and  has  paid 
dividends  of  several  hundred  per  cent. 
Waters-Pierce  Oil  Co.  v.  Texas,  212 
U.  S.  86  (1909). 

1  A  provision  in  a  grant  from  a  city 
to  a  telephone  company,  that  it  shall 
pay  semi-annually  three  per  cent,  of 
its  gross  receipts  to  the  city,  cannot 
be  enforced  by  mandamus,  but  is  the 
subject  of  a  suit  at  law.  City  of  Chi- 
cago V.  Chicago  Tel.  Co.,  230  111.  157 
(1907). 

2  Laundry  License  Case,  22  Fed.  Rep. 
701  (1885).  Where  an  employee  of  a 
telegraph  company  which  has  accepted 
the  Post  Road  act  of  Congress  is  ar- 
rested on  a  warrant  issued  by  a  justice 
of  the  peace  for  obstructing  the  high- 
way by  erecting  the  telegraph  line  on 
the  highway,  he  will  be  discharged  by 
the  circuit  court  of  the  United  States 
on  habeas  corpus.  Ex  parte  Conway, 
48  Fed.  Rep.  77  (1891).  A  local 
agent  of  an  express  company  who  has 
been  arrested  for  its  not  paying  a 
license  fee  to  a  city  may  test  the  valid- 
ity of  the  ordinance  by  habeas  corpus 
proceedings.  Hardee  i^.  Brown,  56 
Fla.  377  (1908). 

3  Postal  Tel.  etc.  Co.  v.  City  of 
Mobile,  179  Fed.  Rep.  955  (1909); 
Humes  v.  City  of  Fort  Smith,  93 
Fed.  Rep.  857  (1899).  The  federal 
court  has  jurisdiction  to  enjoin  the 
collection  of  a  license  fee  levied  on 
an  interstate  telegraph  company,  even 
though  the  amount  is  not  S2,000, 
where  it  is  alleged  that  the  company 
has  accepted  the  Post  Road  act  of 
Congress  and  is  an  agent  of  the  fed- 
eral government  and  that  the  collec- 
tion of  the  tax  would  imperil  its  ex- 
istence.    Western   Union   Tel.   Co.    v. 


City  Council,  56  Fed.  Rep.  419  (1893) ; 
aflf'd,  153  U.  S.  692.  The  court, 
however,  held  that  the  license  fee  in 
this  case  was  legal.  A  telegraph  com- 
pany may  enjoin  prosecuting  attor- 
neys in  different  parts  of  the  state 
from  instituting  suits  to  recover 
illegal  penalties  based  on  an  uncon- 
stitutional statute  requiring  an  exces- 
sive license  fee  from  the  foreign  tele- 
graph corporation  before  it  does 
business  in  the  state.  W.  U.  Tel.  Co. 
I'.  Andrews,  216  U.  S.  165  (1910).  An 
express  company  doing  interstate  busi- 
ness may  maintain  a  suit  in  the  United 
States  court  in  Alabama  to  enjoin  the 
collection  of  an  illegal  license  fee,  even 
though  it  has  not  complied  with  the 
statutes  of  that  state  relative  to  filing 
papers  before  doing  business  in  that 
state.  Southern  Ex.  Co.  v.  Mavor, 
etc.,  116  Fed.  Rep.  756  (1902).  Col- 
lection of  taxes  may  be  enjoined  where 
there  are  many  of  them  in  different 
counties  and  they  are  all  illegal. 
Singer  ]Mfg.  Co.  v.  Adams,  165  Fed. 
Rep.  877  (1909).  The  federal  courts 
have  no  jurisdiction  of  an  injunc- 
tion suit  brought  by  an  interstate 
telegraph  company  against  the  collect- 
ing of  taxes  levied  by  several  coun- 
ties where  the  taxes  in  no  single 
county  amount  to  S2,000.  Nor  is  the 
jurisdiction  sustained  on  the  ground 
that  a  federal  law  is  involved.  Fish- 
back  V.  Western,  etc.  Co.,  161  U.  S. 
96  (1896).  This  last  case  involved 
separate  ad  valorem  taxes  based  on 
distinct  assessments  in  several  counties, 
no  one  of  which  amounted  to  S2,000, 
and  the  question  involved  was  ex- 
cessive taxation,  and  not  an  absolutely 
illegal  tax  or  license  fee  in  toto  imperil- 
ing interstate  commerce  and  the 
franchise  granted  by  the  United  States 
government.     The  United  States  court 
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cable  to  removal  of  cases.^  A  corporation  upon  which  an  illegal  li- 
cense fee  has  been  levied  need  not  wait  until  the  state  seizes  its  prop- 
erty or  commences  suit,  but  may  pay  and  sue  to  recover  the  amount 
back.^  Mere  demand  of  a  tax  is  not  duress  but  a  penalty  for  non-pay- 
ment may  constitute  duress.^  An  adjudication  as  to  an  assessment 
or  tax  for  one  year  is  not  res  judicata  as  to  subsequent  years  if  the  value 
has  changed  or  the  assessors  have  changed.^ 

§  939.  A  telegraph  company  must  serve  all  who  apply  —  Dis- 
criminations —  Telegraph  rates.  —  A  telegraph  company  is  not  a 
common  carrier.  Nor  is  it  liable  as  such  in  regard  to  care  in  sending 
messages.  The  principle  of  public  policy  that  imposes  upon  common 
carriers  the  exceptional  liability  of  insurers  is  not  applicable  to  a  tele- 
graph company.  Such  a  company  may  by  the  conditions  under  which 
it  sends  telegrams  limit  its  liability  in  regard  thereto.^    Nevertheless, 


has  no  jurisdiction  of  a  suit  brought 
by  a  telegraph  company  against  pros- 
ecuting attorneys  to  enjoin  them  from 
suing  for  penalties  on  account  of  the 
telegraph  company  not  taking  out  a 
license  and  paying  certain  fees  as  re- 
quired by  statute.  Western  Union 
Tel.  Co.  V.  Andrews,  154  Fed.  Rep. 
95  (1907).  A  license  fee  of  $300  a 
month  on  a  water- works  company 
cannot  be  enjoined  in  the  United 
States  court  where  the  municipality 
does  not  threaten  to  interfere  ynih.  the 
water-works,  but  is  merely  suing  for 
the  license  fee,  and  the  tax  is  not  a  lien 
on  the  property.  Boise,  etc.  Co.  v. 
Boise  City,  213  U.  S.  276  (1909). 

1  In  a  suit  in  a  state  court  by  a 
city  against  a  telegraph  company 
for  SI, 772  for  the  use  of  streets  or 
for  a  forfeiture  of  the  defendant's 
rights  in  the  streets,  defendant  by 
petition  stating  that  the  amount  in- 
volved is  over  |2,000,  may  remove 
the  case  to  the  United  States  court. 
City  of  Memphis  v.  Postal,  etc.  Co., 
145  Fed.  Rep.  602  (1906).  If  the  com- 
plaint shows  that  interstate  commerce 
is  involved  the  case  may  be  removed. 
State  V.  Port  Royal,  etc.  Ry.,  56  Fed. 
Rep.  333  (1893). 

2  Atchison,  etc.  Ry.  v.  O'Connor, 
223  U.  S.  280  (1912). 

3  Gaar,  Scott  &  Co.  v.  Shannon, 
223  U.  S.  468  (1912).  A  surety  com- 
pany which  has  paid  license  fees  to  a 
city  under  threat  of  the  city  that  it 
would  forfeit  the  franchise  of  the  street 


railway  unless  they  were  paid,  has  no 
right  to  payment  in  preference  to 
mortgage  bonds.  Central  Trust  Co. 
V.  Third  Avenue  R.  R.  180  Fed.  Rep. 
710  (1910). 

'  People  I'.  Lundel,  157  N.  Y.  513 
(1899),  distinguishing  People  v.  Car- 
ter, 119  N.  Y.  557  (1890).  See  also 
Liquidating  Commissioners  v.  Mar- 
rero,  106  La.  130  (1902);  City  of 
Lowell  V.  Middlesex  County,  152  Mass. 
372  (1890) ;  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  pp.  694,  701.  A  judgment 
against  state  officials  as  to  the  valid- 
ity of  corporate  taxes  is  not  res  judi- 
cata binding  on  a  county  in  the  state. 
Bank  of  Kentucky  v.  Kentucky,  207 
U.  S.  258  (1907).  See  also  Covington 
V.  First  Nat.  Bk.,  198  U.  S.  100  (1905). 

*  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  1  (1894).  A  provision 
on  a  steamboat  ticket  limiting  the  lia- 
bility of  the  steamboat  to  a  small 
sum,  without  any  provision  for  in- 
creased liability  on  the  paj'ment  of 
an  increased  rate,  is  void.  The  Ken- 
sington, 183  U.  S.  263  (1902).  But  is 
legal  if  there  is  such  a  pro\asion. 
Tewes  v.  North,  etc.  Co.,  186  N.  Y.  151 
(1906).  See  also  §  907,  supra.  A 
steamship  company  may,  in  selling  a 
ticket  for  passage,  limit  its  liability  for 
baggage,  unless  regular  freight  charges 
are  paid  on  baggage  in  excess  of  a  cer- 
tain amount.  Tewes  v.  North,  etc. 
Co.,  186  N.  Y.  151  (1906).  A  person 
sending  an  express  package  and  taking 
a  receipt,  limiting  the  liability  of  the 
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a  telegraph  company  is  a  quasi-public  corporation  and  is  obliged  to 
extend  its  services  to  all  who  apply  therefor  and  who  offer  to  pay  the 
charges.  Mandamus  will  lie  to  compel  the  company  to  render  its 
services,  and  injunction  will  lie  to  prevent  the  discontinuance  of  such 
service.^  It  is  legal  for  a  telegraph  company  to  charge  more  to  one 
person  than  another  where  the  service  is  dissimilar,  but  the  difference  in 
the  charges  must  not  be  'so  great  as  to  show  an  unjust  discrimina- 
tion, and  any  recovery  must  be  limited  to  the  amount  of  the  unreason- 
able discrimination.  The  difference  in  the  charges  may  be  based  upon 
the  mode  and  kind  of  service,  and  such  difference  in  charges  must  bear 
some  reasonable  relation  to  the  difference  in  service.^ 

express  company,  is  bound  by  such  472,  474  (1860).  Under  the  Montana 
receipt,  especially  where  the  party  had  statutes  a  local  telephone  company 
been  receiving  the  same  kind  of  receipt  may  compel  a  long-distance  telephone 
for  several  years.  Greenwald  v.  Bar-  company  to  accept  the  former's  mes- 
rett,  199  N.  Y.  170  (1910).  If  the  sages.  BiUings,  etc.  Co.  v.  Rocky 
act  of  Congress,  known  as  the  Mountain,  etc.  Co.,  155  Fed.  Rep.  207 
Carmack  Amendment,  appHes  to  tele-  (1907).  A  telephone  company  may 
graph  companies,  it  would  eliminate  refuse  to  install  a  telephone  unless  the 
state  penalties,  state  mental  angmsh  tenant  gives  a  written  assurance  that  he 
statutes  and  state  decisions  holding  will  not  use  it  for  illegal  purposes, 
the  terms  and  conditions  on  telegraph  Matter  of  Cullen  v.  New  York  Tel. 
blanks  void.  See  §  900,  supra.  The  Co.,  106  N.  Y.  App.  Div.  250  (1905). 
question  of  whether  a  rule  of  a  tele-  A  telephone  company  whose  under- 
raph  company  that  the  company  ground  conduits  are  full  cannot  be 
shall  not  be  liable  on  unrepeated  mes-  reqmred  by  an  applicant  for  a  tele- 
sages  is  reasonable  and  legal,  cannot  be  phone  to  put  down  a  new  conduit  to 
first  raised  in  the  United  States  dis-  furnish  him  a  telephone  where  such 
trict  court,  but  must  be  brought  before  a  requirement  would  be  unreasonable 
the  interstate  commerce  commission,  and  the  applicant  can  soon  be  accom- 
Williams  v.  Western  Union  Tel.  Co.,  modated  in  another  way.  Cumber- 
203  Fed.  Rep.  140  (1913).  land  T.  &  T.  Co.  v.  Kellv,  160  Fed. 
1  Thurn  v.  Alta   Tel.    Co.,   15  Cal.  Rep.  316  (1908).     In  Smith  v.  Western 

*  Western  Union  T.  Co.  v.  Call,  etc.  tract  has  been  held  valid  between  a 

Co.,  181  U.  S.  92  (1901).     The  court  telegraph  company  and  a  news  agency, 

said  as  to  telegraph  companies:  I' They  according  to  which  the  latter  was  to 

are  endowed  by  the  state  with  some  of  send  all  its  news  by  the  former,  and 

its  sovereign  powers,  such  as  the  right  was    to    receive     a    rebate    of    fifty 

of  eminent  domain,  and  so  endowed  per  cent,  on  the  regular  rates.     Renter 

by  reason  of  the  public  service  they  v.  Electric  Tel.  Co.,  6  El.  &  Bl.  341 

render.     As  a  consequence  of  this,  all  (1856).     A  telephone   company  which 

individuals  have  an  equal  right  both  cuts   off   service   from   a   patron   who 

in    respect    to    service    and    charge."  furnished   connecting   wires   and   who 

In  this  case,  Western  Union,  etc.  Co.  i'.  had  a  time  contract,  is  liable  either  in 

Call  Pub.  Co.,  58  Neb.  192  (1899),  a  tort  or  for  breach  of  contract.     In  re 

newspaper   which   was  not   given  the  Cumberland,    etc.    Co.,    116    La.    125 

same  telegraph   rates  that  were  given  (1906).     A  telephone  company  cannot 

to  newspapers  connected  with  the  Asso-  charge  "business  men"   one  rate  for 

ciated    Press    recovered    damages    in  telephones  and   other   people  another 

an  action  at  law  for  the  difference  in  rate.     Mooreland  Tel.  Co.  v.  Mouch, 

the  rates  charged  to  it  and  charged  96  N.  E.  Rep.  193  (Ind.  1911). 
to    such    other    newspapers.     A    con- 
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A  telephone  or  telegraph  company  is  public  in  the  nature  of  its  busi- 
ness and  service  and  is  not  allowed  to  refuse  to  furnish  service,  nor  to 
discriminate  as  to  charges  or  conditions  where  the  service  is  substan- 
tially the  same.^    The  same  question  arose  many  years  ago,  by  reason 

Union  Tel.  Co.,  84  Ky.  664  (1887),  it 
was  held  that  a  telegraph  company  can- 
not be  required  to  communicate  mes- 
sages which  furnish  a  "bucket  shop" 
with  the  marliet  quotations.  No  in- 
junction will  be  granted  against  the 
removal  of  telegraph  wires  from  a 
"bucket  shop."  Sterrett  v.  Philadel- 
phia, etc.  Tel.  Co.,  18  W.  N.  Cas.  77 
(1886).  Mandamus  lies  to  compel  a 
telephone  company  to  furnish  a  citizen 
with  service,  no  good  reason  for 
not  doing  so  being  shown.  State  v. 
Nebraska  Tel.  Co.,  17  Neb.  126  (1885). 
Mandamus  does  not  lie  at  the  instance 
of  one  telephone  company  to  compel 
another  telephone  company  to  transmit 
the  former's  messages.  People  v.  Cen- 
tral N.  Y.  Tel.  etc.  Co.,  41  N.  Y.  App. 
Div.  17  (1899).  The  court  will  order 
the  receiver  to  pay  a  sum  to  a  tele- 
graph company  where  the  telegraph 
company  otherwise  wiU  withdraw 
the  service.  Newgass  v.  Atlantic, 
etc.  Ry.,  72  Fed.  Rep.  712  (1894). 
The  rule  of  a  telephone  company  that 
service  will  be  stopped  unless  bills 
are  paid  is  legal.  Rushville,  etc. 
Co.  V.  Irvin,  27  Ind.  App.  62  (1901). 
Even  though  a  general  rule  of  a  tele- 
phone company  requiring  three  months' 
rental  to  be  paid  in  advance,  is  en- 
forced against  some  and  not  against 
others,  this  is  not  a  discrimination. 
Vaught  V.  East  Tennessee  Tel.  Co.,  123 
Tenn.  318  (1910).  Where  a  telephone 
switch  operator  annoys  a  subscriber 
to  the  telephone,  the  latter  may  main- 
tain an  injunction.  Plummer  v.  Hat- 
telsted,  117  N.  W.  Rep.  680  (Iowa, 
1908).  Even  though  a  person,  who 
has  rented  a  telephone,  uses  profane 
language  and  does  not  pay  his  bills, 
yet  if  he  pays  up  and  promises  to  dis- 
continue such  language,  the  telephone 
company  must  restore  the  telephone. 
Huffman  v.  Marcy,  etc.  Tel.  Co., 
143  Iowa,  590  (1909).  A  telegraph 
company  may  make  it  a  condition  of 
its  lease  of  a  private  wire  to  an  indiv^id- 
ual    that    the    operator   of    the    wire 


shall  be  satisfactory  to  the  telegraph 
company.  O'Brien  v.  Western  Union, 
etc.  Co.,  62  Wash.  598  (1911). 

^  The  first  decision  was  Louisville 
Transfer  Co.  v.  American  District 
Tel.  Co.,  1  Ky.  L.J.  144;  s.c,  24  Alb. 
L.  J.  283  (1881),  where  the  telephone 
company  was  enjoined  from  removing 
telephones,  even  though  it  was  com- 
peting with  the  complainant  as  to  mes- 
senger business.  See  State  v.  Nebraska 
Tel.  Co.,  17  Neb.  126  (1885),  where 
mandamus  was  granted  to  compel  a 
telephone  company  to  render  service, 
although  the  company  had  taken  out  a 
telephone  on  account  of  a  controversy 
as  to  charges.  Hockett  v.  State,  105 
Ind.  250  (1885),  where  a  statute  fixing 
telephone  rates  was  upheld.  Central 
Union  Tel.  Co.  v.  Bradbury,  106  Ind. 
1  (1885),  to  the  same  effect.  Central 
Union  Tel.  Co.  v.  State,  118  Ind.  194 
(1888),  and  Central  Union  Tel.  Co.  v. 
State,  123  Ind.  113  (1889),  holding 
that  a  telephone  company  might  be 
compelled  by  mandamus  to  furnish 
telephones,  even  though  it  had  with- 
drawn from  business  except  to  furnish 
public  pav  stations.  State  v.  Citizens' 
Tel.  Co.,  61  S.  C.  83  (1901),  where  the 
telephone  company  had  withdrawn  the 
telephone  because  the  customer  patron- 
ized another  telephone  company  also. 
State  V.  Kinloeh  Tel.  Co.,  93  Mo.  App. 
349  (1902),  where  there  was  a  contro- 
versy over  back  bills.  Mahan  v. 
Michigan  Tel.  Co.,  132  Mich.  242 
(1903),  where  mandamus  was  granted 
to  compel  the  telephone  company  to 
furnish  a  telephone  at  an  ordinance 
price  which  the  company  had  ac- 
cepted. Gwj'nn  V.  Citizens'  Tel.  Co., 
69  S.  C.  434  ('l904),  which  was  a  suit  for 
damages  against  the  telephone  com- 
pany for  refusal  to  furnish  service, 
and  the  suit  was  sustained.  Yancey 
V.  Batesville  Tel.  Co.,  81  Ark.  486 
(1907),  where  the  plaintiff  was  required 
to  go  to  the  main  office  when  he  sent 
long-distance  telephone  messages,  while 
others  were  not  so  required.     Fried- 
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of  the  subsidiary  Bell  telephone  companies  having  taken  licenses  on 
telephone  patents  from  the  American  Bell  Telephone  Company  of  ]Massa- 
chusetts,  and  by  the  terms  of  those  licenses  the  subsidiary  com])anies 
were  prohibited  from  furnishing  telephone  service  to  any  telegraph 
company,  except  to  the  Western  Union  Telegraph  Company.  The 
courts,  however,  held  almost  uniformly  that  that  restriction  was  void, 
and  that  any  other  telegraph  company  might  compel  the  telephone 
company  to  furnish  service  to  it  the  same  as  telephone  service  was 
furnished  to  the  Western  Union  Telegraph  Company.^ 

A  telephone  company  cannot  legally  discriminate  between  two  com- 
peting telegraph  companies  by  giving  one  the  telephone  call  word 
*'  Telegram,"  and  depriving  the  other  telegraph  company  of  as  much 
business  as  possible.-  A  telephone  company  cannot  legally  charge  a 
higher  rental  for  a  telephone  to  a  telegraph  company  than  to  any  other 
patron  of  the  telephone  company,  and  certainly  cannot  demand  a  per- 
centage of  the  telegraph  company's  receipts  from  messages  delivered 
or  received  over  the  telephone,  even  though  the  telephone  company  is 
a  competitor  of  the  telegraph  company.    The  telegraph  company  may 


man  v.  Gold  and  Stock  Tel.  Co.,  32 
Hun,  4  (1884),  and  Smith  ;;.  Gold  and 
Stock  Co.,  42  Hun,  454  (1886),  where 
a  telegraph  company  was  enjoined 
from  removing  tickers.  Mandamus 
lies  to  compel  a  "ticker"  company 
to  replace  a  "ticker"  and  furnish 
service.  Davis  v.  Electric  Def.  Co.,  19 
W.  N.  Cas.  567  (1887).  A  ticker 
oompany,  which  furnishes  stock  quota- 
tions to  a  customer,  under  a  contract 
by  which  the  ticker  company  may 
discontinue  the  service  at  any  time, 
when  it  considers  the  use  of  the  quota- 
tions detrimental,  cannot  be  enjoined 
from  discontinuing  the  service.  Shep- 
ard  V.  Gold  &  Stock  Tel.  Co.,  38  Hun, 
338  (1885).  The  most  recent  and  im- 
portant case  on  this  subject,  however, 
is  that  of  Western  Union  Tel.  Co.  v. 
CaU  Pub.  Co.,  181  U.  S.  92  (1901), 
whei'e  damages  were  collected  from 
the  telegraph  company  for  discriminat- 
ing in  favor  of  the  Associated  Press  as 
against  the  Call  Publishing  Company. 
1  State  V.  Bell  Tel.  Co.,  36  Ohio  St. 
296  (1880) ;  American  Union  Tel.  Co. 
V.  Bell  Tel.  Co.,  10  Central  L.  J. 
438;  s.  c,  11  id.  357,  and  22  Alb.  L.  .J. 
363  (1880) ;  State  v.  Bell  Tel.  Co.,  23 
Fed.  Rep.  539,  541  (1885)  ;  Bell  Tel. 
Co.  V.  Commonwealth,  3  Central  Rep. 


907, 17  W.  N.  C.  505  (Pa.  1886) ;  Com- 
mercial Union  Tel.  Co.  v.  New  England 
Tel.  &  Tel.  Co.,  61  Vt.  241  (1888) ;  Ches- 
apeake, etc.  Tel.  Co.  v.  Baltimore  &  Ohio 
Tel.  Co.,  66  Md.  399,  414  (1887) ;  State 
V.  Delaware,  etc.  Tel.  Co.,  47  Fed.  Rep. 
633,  636,  638,  640  (1891)  ;  Delaware, 
etc.  Tel.  Co.  v.  State,  50  Fed.  Rep.  677 
(1892) ;  contra,  American  Rapid  Tel. 
Co.  V.  Connecticut  Tel.  Co.,  49  Conn. 
352  (1881).  In  many  of  the  states 
there  are  statutes  on  this  subject  as, 
for  instance,  in  Tennessee,  where 
the  statute  was  construed  in  Cumber- 
land Tel.  &  Tel.  Co.  v.  Kellv,  160 
Fed.  Rep.  316,  319  (1908).  The  New 
York  Stock  Exchange,  being  a  private, 
unincorporated  association,  may  give 
to  one  telegraph  company  the  exclu- 
sive right  to  have  its  telegraph  instru- 
ments and  telegraph  apparatus  on  the 
floor  of  the  exchange  to  collect  and 
distribute  quotations,  and  cannot  be 
compelled  to  extend  the  same  facilities 
to  a  competing  telegraph  company. 
Commercial  Tel.  Co.  v.  Smith,  47  Hun, 
494  (1888);  Wilson  v.  Commercial 
Tel.  Co.,  18  N.  Y.  St.  Rep.  78  (1888). 
2  Matter  of  complaint  of  Postal 
Tel.  C.  Co.  V.  New  York  Telephone 
Companv,  Vol.  I  Public  Serv.  Comm. 
Rep.  942,  943  (1912). 
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enjoin  the  removal  of  the  telephone  instruments  on  accomit  of  its  re- 
fusal to  pay  such  charges.^  The  jurisdiction  of  a  court  of  equity  to 
enjoin  excessive  charges  and  discriminations  by  common  carriers  on 
the  ground  that  the  wrong  is  a  constantly  recurring  one  for  which  there 
is  no  adequate  remedy  at  law,  is  generally  recognized.-  The  authori- 
ties differ  as  to  whether  a  telephone  company  may  make  an  exclusive 
contract  with  a  connecting  telephone  company.^    A  strike  may  be  a 


1  Postal,  etc.  Co.  v.  Cumberland,  etc. 
Co.,  177  Fed.  Rep.  726  (1910),  disap- 
proving People  V.  Hudson,  etc.  Tel. 
Co.,  19  Abb.  N.  Cas.  466  (1887). 

-  Northern  Pae.  Rv.  r.  Pacific  Coast, 
etc.  Ass'n.  Uvj  Fed.  Rep.  1  (1908). 

'  A  contract  between  a  local  tele- 
phone company  and  a  long-distanco 
company  that  the  former  will  not 
give  any  of  its  business  to  any  other 
long-distance  company  for  ninety-nino 
years,  is  invalid  as  tending  to  create  a 
monopoly.  United  States  Tel.  Co.  r. 
Central  Union  Tel.  Co..  202  Fed.  Rep. 
66  (1913).  "All  the  authorities  agree 
that  at  common  law  each  telephone 
company  is  independent  of  all  other 
telephone  companies,  save  for  the  duty 
to  receive  and  forward  to  any  point  on 
its  line  messages  received  from  such 
other  company  or  companies ;  and 
hence  that  it  is  not  bound  to  accord  to 
any  such  outside  organization  or  its 
patrons  connections  with  its  switch- 
board on  an  equality  with  its  own 
patrons."  Hence  a  long-distance 
telephone  company  and  a  local  tele- 
phone company  maj'  make  a  contract 
by  which  they  exchange  business  ex- 
clusivelv  between  themselves.  Pacific 
Tel.  &  Tel.  Co.  r.  Anderson.  196  Fed. 
Rep.  699,  703  (1912^  See  also  Home 
Tel.  Co.  r.  People's  Tel.  Co..  125  Tenn. 
270  (1911)  ;  also  §  930.  supra,  referring 
to  various  other  instances  and  cases 
relative  to  contracts  between  local 
telephone  companies  and  long-dis- 
tance telephone  companies.  A  long- 
distance telephone  company  cannot 
enjoin  a  competing  long-distance 
telephone  company  from  making 
connecting  contracts  with  local 
telephone  companies,  which  already 
have  made  exclusive  connecting  con- 
tracts ^nth  the  first-named  long-dis- 
tance telephone  company  unless  in 
such  injunction  suit  such  local  compa- 
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nies  are  made  parties,  inasmuch  as  the 
validity  of  the  contracts  is  involved. 
Moreover  such  an  exclusive  contract 
is  invalid,  and  while  a  local  company 
is  not  bound  to  allow  any  long-distanco 
company  to  connect  with  its  system, 
yet  if  it  allows  such  connection  to  one 
it  must  allow  it  to  other  long-distance 
companies.  United  States  Tel.  Co.  v. 
Central  Union  Tel.  Co.,  171  Fed.  Rep. 
130  (1909).  Where  a  telegraph  com- 
pany has  contracted  with  a  telephone 
company  that  in  all  the  exchanges  of 
the  latter  the  telephone  company  shall 
have  a  certain  part  of  the  tolls  on 
telegrams  deliveriHl  or  received  over 
the  telephone  by  the  telegraph  com- 
j)any,  a  local  agent  of  the  telegraph 
company  cannot  demand  a  telephone 
at  the  same  rate  as  others  pay,  inas- 
much as  the  contract  is  a  legal  and  l)ind- 
ing  one.  East  Tennessee  Tel.  Co.  t-. 
City  of  Harrodsburg,  135  Ky.  216 
(1909).  A  telephone  company  may 
enjoin  another  telephone  company 
from  violating  a  contract  by  which 
they  agree  to  exchange  business  with 
each  other  exclusively,  it  appearing 
that  they  occupy  different  but  con- 
tiguous territory,  and  that  such  con- 
tract promoted  competition  with  the 
Bell  telephone  system.  Heme  Tel. 
Co.  V.  Sarco.xie,  etc.  Co.,  236  Mo.  114 
(1911).  As  to  connecting  line  con- 
tracts between  railroads,  see  §  898, 
supra.  As  to  exclusive  rights  in  a 
hotel,  see  §  934,  supra.  The  long- 
continued  litigation  between  the  West- 
ern Union  Telegraph  Company  and 
the  American  Bell  Telephone  Company 
relative  to  a  contract  by  which  the 
former  was  to  receive  twenty  per  cent, 
of  receipts  of  the  latter  from  telephone 
licenses,  culminated  in  Western  Union 
Tel.  Co.  V.  American  Bell  Tel.  Co., 
203  Fed.  Rep.  785  (1913). 
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sufficient  excuse  for  failure  to  transmit  messages  promptly.  A  tele- 
graph company  differs  from  a  railroad  in  this  particular.^  A  state 
statute  requiring  telegraph  companies  to  open  offices  in  county  seats 
through  which  they  run,  does  not  apply  to  a  foreign  telegraph  company 
that  transacts  only  interstate  business.^  A  statute  requiring  telegraph 
companies  to  deliver  messages  at  all  points  wdthin  one  mile  of  the  tele- 
graph station  is  unconstitutional  as  an  interference  with  interstate  com- 
merce, so  far  as  it  applies  to  messages  delivered  outside  of  the  state.^ 
It  is  constitutional,  however,  as  to  messages  delivered  in  the  state  even 
though  it  requires  free  delivery.^  The  Indiana  state  statute  requiring 
telegraph  companies  to  deliver  messages  at  all  points  within  a  city  does 
not  prevent  the  telegraph  company  charging  for  delivery  at  points 
more  than  one  mile  from  the  telegraph  office,  such  charge  being  in 
accordance  with  one  of  the  established  rules  of  the  telegraph  company.^ 
A  state  may  impose  a  penalty  on  a  telegraph  company  for  failure  to 
deliver  promptly  in  the  state  messages  coming  from  other  states.^ 
A  state  may  impose  a  penalty  on  a  telegraph  company  for  failure  to 
perform  its  clear  common-law  duty  to  transmit  messages  without  un- 
reasonable delay,  and  this  statute  applies  to  messages  to  points  outside 
of  the  state  if  it  relates  to  delay  within  the  state. ^  A  state  statute 
prohibiting  telegraph  companies  from  limiting  their  liability  is  con- 
stitutional.^ All  such  statutes,  however,  are  eliminated  by  the  Car- 
mack  Amendment  if  that  amendment  is  applicable  to  telegraph  com- 

^  During  a  strike  a  telegraph  com-  Western  Union  Tel.  Co.  v.  White,  74 

pany  may  refuse  to  accept  messages  S.  E.  Rep.  174  (Va.  1912). 

for  transmission  except  subject  to  de-  *  State  v.  Western  Union  Tel.  Co., 

lay.     Petze  v.  Western  Union  Tel.  Co.,  172  Ind.  20  (1909). 

128  N.  Y.  App.  Div.  192  (1908).     See  «  Western  Union  Tel.  Co.  v.  James, 

§§  90*,  904,  supra.  162  U.  S.  650  (1896). 

2  State  V.  Western  Union  Tel.  Co.,  ^  Western  Union  Tel.  Co.  v.  Crovo, 
75  Kan.  609  (1907);  rev'd  on  another  220  U.  S.  364  (1911).  A  state  may 
point  in  216  U.  S.  1.  regulate     intrastate     telegraph     rates 

3  Western  Union  Tel.  Co.  v.  Pendle-  and  this  applies  to  telegrams  starting 
ton,  122  U.  S.  347  (1887),  rev'g  95  from  one  point  in  the  state  and  passing 
Ind.  12.  A  commission  may  order  a  through  another  state  and  then  being 
telegraph  company  to  deliver  messages  delivered  in  the  first-named  state, 
free  within  the  radius  of  two  miles  State  v.  Western  Union  T.  Co.,  113 
from  the  telegraph  office.  Western  N.  C.  213  (1893).  A  statute  imposing 
Union  Tel.  Co.  v.  State,  31  Okla.  415  a  penalty  on  telegraph  companies  for 
(1912).  delay  of  messages  applies  to  a  telegram 

*  Western  Union  Tel.  Co.  v.  Tyler,  from  one  point  of  the  state  to  another 

90   Va.   297    (1893) ;     Western  Union  point  of    the   state,  even  though    the 

Tel.  Co.  V.  James,  90  Ga.  254  (1892).  telegram  passed  through  another  state. 

A  Virginia   statutory  penalty  applies  Western  Union  v.  Hughes,  104  Va.  240 

to  a  telegram  from  one  point  in  Virginia  (1905). 

to  another  point  in  Virginia,  although  ^  Western  Union,  etc.  Co.  t;.  Com- 

the  telegram  was  lost  in  transmission  mercial   Milling   Co.,    218   U.    S.   406 

through    the    District    of    Columbia.  (1910). 
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panics  .1  A  state  has  no  power  to  require  interstate  railroads  to  employ 
its  telegraph  operators  not  more  than  eight  consecutive  hours  in  a 
day .2  In  the  absence  of  an  act  of  Congress,  a  state  may  "  regulate 
the  conduct  of  local  messengers  when  the  transit  by  wire  was  over."  ^ 
A  state  cannot  impose  a  penalty  for  non-delivery  of  a  telegram  at  a 
navy  yard  which  is  within  the  exclusive  jurisdiction  of  the  United 
States!''  The  giving  of  free  telegraph  passes  by  telegraph  companies 
is  now  regulated  by  act  of  Congress.^ 


1  See  p.  2598,  supra. 

2  State  V.  Chicago,  etc.  Ry.,  136 
Wis.  407  (1908).  The  federal  hours-of- 
service  act  applicable  to  railroad  tele- 
graph operators  was  applied  in  United 
States  V.  St.  Louis,  etc.  Ry.,  189  Fed. 
Rep.  954  (1911).  An  arbitration  be- 
tween a  railroad  company  and  its 
telegraphers  in  accordance  with  the 
act  of  Congress  of  June  1,  1898  (30 
U.  S.  Stat,  at  L.  424),  was  involved  in 
Re  Southern  Pac.  Co.,  155  Fed.  Rep. 
1001  (1907). 

3  Western  Union  T.  Co.  t'.  Wilson, 

213  U.  S.  52  (1909). 

*  Western  Union,  etc.  Co.  t-.  Chiles, 

214  U.  S.  274  (1909). 

s  See  act  of  June  18,  1910,  3G  Stat, 
at  Large,  546.  A  contract  by  a  telegraph 
company  to  give  a  free  telegraph  pass 
over  its  lines  and  certain  other  telegraph 
lines,  became  void  when  telegraph 
companies  were  placed  under  the 
interstate  commerce  act.  Clark  v. 
New  Jersey,  etc.  Tel.  Co.,  87  Atl.  Rep. 
640  (N.  J.  1913).  Since  the  act  of 
Congress  requiring  railroads  to  collect 
the  same  compensation  from  one  party 
as  from  another,  a  contract,  by  which  a 
free  pass  is  given  by  a  railroad  in  pay- 
ment for  injuries  received,  ceases,  even 
though  it  was  made  before  the  act  of 
Congress  was  enacted.  Louisville,  etc. 
R.  R.  V.  Mottley,  219  U.  S.  467  (1911). 
And  under  such  act  of  Congress  a  rail- 
road cannot  give  free  transportation  in 
payment  for  advertising.  Chicago, 
etc.  Ry.  V.  United  States,  219  U.  S.  486 
(1911).  A  statute  that  railroads 
should  not  give  free  passes  or  tickets 
does  not  invalidate  provisions  in  a 
preexisting  railroad  lease  that  the 
lessee  would  transport  the  stockholders 
of  the  lessor  to  and  from  their  annual 
meeting  without  charge.  Emerson  v. 
Boston,  etc.  R.  R.,  75  N.  H.  427  (1910) 


A  contract  of  a   railroad  made  prior 
to    the    interstate    commerce  act    by 
which  a  railroad  agrees  to  issue  a  pass 
in  consideration  of  a  grant  of  land  for 
the  railroad  right  of    way  is  not  in- 
validated by  the  interstate  commerce 
act.    Curry  v.  Kansas,  etc.  Ry.,  58  Kan. 
6     (1897).     A    railroad    cannot    give 
railroad    service    in    settlement    of    a 
claim  for  damages  for  loss  of  property 
in  transit,  but  may  deduct  the  freight 
on  such  part  of  the  property  as  is  lost 
in  transit,  and  it  may  be  for  the  jury 
to  decide  whether  this  was  a  mere  sub- 
terfuge.    Atchison,  etc.  Ry.  v.  United 
States,    170    Fed.    Rep.    250    (1909), 
rev'g  163  Fed.    Rep.    HI.     The  con- 
tract of  a  person  that  he  shall  receive 
a  salary  and  an  annual  pass  from  a 
railroad    for    preventing    depredations 
on  the  railroad  property  is  not  rendered 
illegal  by  a  subsequent  constitutional 
prohibition  against  free  passes,  such  a 
pass  not  being  a  free  pass.     Dempsey 
V.  New  York   Central,  etc.  R.  R.,  146 
N.  Y.  290  (1895).     Under  the  Colorado 
statute  against  discriminations  «,  rail- 
road cannot  give  a  coal  company  a  rate 
of  sixty  cents  a  ton  for  five  years  while 
charging  other  mine  owners  $1  a  ton, 
even  though  the  reduction  is  in  settle- 
ment  of    an    unliquidated    claim   for 
negligently   setting  the  mine  on  fire. 
Union  Pacific  Ry.   v.  Goodridge,   149 
U.     S.     680     (1893).     The    Nebraska 
"Anti-Pass    Law"  applies    to    a  pass 
given  by  a  railroad  to  a  physician  for 
his  professional  services  in  addition  to 
a    fixed    sum    per    month.     State    v. 
Martyn,  82  Neb.  225  (1908).     A  tele- 
phone company  may  give  a  reduced 
rate  to  a  city  in  consideration  of  its 
grant   and   may   also   give  a  reduced 
rate    to    charitable    institutions    and 
clergymen.     N.  Y.  Tel.  Co.  v.  Siegel- 
Cooper  Co.,  202  N.   Y.   502   (1911), 
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It  has  been  held  that  state  commissioners  may  regulate  telegraph 
rates  on  messages  between  two  points  in  the  state,  but  that  they  can- 
not compel  an  interstate  telegraph  company  to  open  an  office  at  a  speci- 
fied place. ^  It  is  reasonable  for  a  telegraph  company  to  close  its  office 
on  holidays,  excepting  two  hours  in  the  morning  and  two  hours  in  the 
afternoon,  and  hence  it  is  not  liable  for  delay  in  transmission  of  a  mes- 
sage on  account  thereof.-  A  telegraph  company  may  close  an  office 
which  is  run  at  a  loss,  even  though  the  statutes  authorize  state  com- 
missioners to  regulate   this  subject.^    An  intrastate   state   telegraph 


reviewing  the  decisions  on  the  sub- 
ject of  discrimination  generally.  A 
combination  of  shipowners  whereby 
freight  rates  from  the  United  States  to 
South  Africa  are  regulated,  violates  the 
anti-trust  act  of  July  2,  1890,  even 
though  the  combination  was  made 
before  that  date,  and  was  made  in  a 
foreign  eount^^^  Any  shipper  may  sue 
for  three  times  the  difference  between 
the  rate  as  fixed  and  a  reasonable  rate. 
Thomsen  v.  Union,  etc.  Co.,  166  Fed. 
Rep.  251  (1908),  rev'g  149  Fed.  Rep. 
933. 

1  State  V.  Western  Union  Tel.  Co., 
113  N.  C.  213  (1893).  A  state  can- 
not compel  interstate  trains  to  stop 
at  stations  in  the  state  if  such  sta- 
tions already  have  sufficient  facili- 
ties. Atlantic  Coast  Line  i".  Whar- 
ton, 207  U.  S.  328  (1907).  A  state 
commission  has  no  authority  to  reduce 
intrastate  telegraph  rates  to  a  point 
where  the  intrastate  business  does 
not  earn  a  fair  return  on  a  proportion- 
ate part  of  the  telegraph  property 
within  the  state.  Western  Union  Tel. 
Co.  V.  State,  31  Okla.  415  (1912). 
Although  the  North  Carolina  railroad 
commission  act  contains  a  provision 
that  it  shall  apply  to  telegraph  com- 
panies, and  another  provision  requires 
the  commission  to  fix  telegraph  rates, 
yet  the  remainder  of  the  statute  will 
not  be  held  applicable  to  telegraph 
companies,  especially  where  they  do 
not  apply  practically.  Mavo  v.  West- 
ern Union  Tel.  Co.,  112  N.  C.  343 
(1893).  Under  the  constitution  of 
Louisiana  the  state  railroad  commis- 
sion cannot  be  given  power  to  impose  a 
fine  on  a  telegraph  company  for  not 
sending  messages  promptly.  W.  U. 
Tel.  Co.  V.  R.  R.  Commission,  120  La. 
758    (1908).     i'ln   the   comparatively 


few  eases  in  which  such  questions  have 
arisen  it  has  been  distinctly  recognized 
that  administrative  orders,  quasi- 
judicial  in  character,  are  void  if  a  hear- 
ing was  denied  ;  if  that  granted  was  in- 
adequate or  manifestly  unfair ;  if 
the  finding  was  contrary  to  the  'in- 
disputable character  of  the  evidence.'" 
Interstate  Com.  Com.  v.  Louis\'iUe  & 
N.  R.  R.,  227  U.  S.  88  (1913). 

2  Western  Union  Tel.  Co.  v.  Ford, 
77  Ark.  531  (1906). 

^  Western,  etc.  Tel.  Co.  v.  Mis- 
sissippi R.  R.,  74  Miss.  80  (1896). 
A  state  commission  has  no  authority 
to  prohibit  a  telegraph  company  from 
closing  a  telegraph  office  except  with 
the  consent  of  the  commission,  but 
may  require  twenty  days'  notice 
thereof  to  be  given  to  the  commission. 
Western  Union  Tel.  Co.  v.  State,  31 
Okla.  415  (1912).  Neither  a  tele- 
graph company  nor  a  railroad  can  be 
ordered  by  a  state  railroad  commission 
to  maintain  a  telegraph  station  in  a 
railroad  depot  where  there  is  not  enough 
business  to  support  the  office  and  the 
railroad  business  does  not  require  it. 
Chicago,  etc.  Ry.  v.  State,  24  Okla. 
370  (1909).  A  commission  cannot 
order  a  railroad  companj^  to  give  tele- 
graph service  at  a  small  station  where  it 
would  increase  the  expense  one  hundred 
per  cent,  and  would  be  used  solely 
for  bulletining  passenger  trains.  Kan- 
sas City,  etc.  Ry.  v.  State,  27  Okla. 
806  (1911).  A  natural-gas  company 
may  cease  operations  in  a  certain 
district  and  customers  cannot  compel 
it  to  continue.  Germania,  etc.  Co.  v. 
Alum,  etc.  Co.,  226  Pa.  St.  433  (1910). 
A  gas  company  organized  under  the 
general  law  to  furnish  gas  in  the  cities, 
towns,  and  places  in  specified  counties 
may  after  furnishing  gas  in  a  certain 
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company  may  be  also  interstate  if  it  handles  interstate  messages,^  A 
municipality  cannot  regulate  the  tolls  or  charges  unless  expressly  au- 
thorized so  to  do.2  A  reduction  of  telegraph  rates  by  a  state  statute 
to  a  point  below  the  actual  cost  of  the  service  is  unconstitutional.^ 
"  There  is  no  presumption  of  wrong  arising  from  a  change  of  rate  by 
a  carrier.  .  .  .  The  mere  fact  that  a  rate  has  been  raised  carries  with 
it  no  presumption  that  it  was  not  rightfully  done."  ^ 

A  telegraph  company,  that  collects  news  and  sells  it  by  means  of 
special  wires  and  tickers,  may  enjoin  a  competitor  from  copying  the 
news  from  one  of  the  tickers  and  then  distributing  it  among  the  latter's 
own  customers,  inasmuch  as  this  is  unfair  competition.^    A  carrier 

town  for  a  series  of  years  discontinue  reduce  telephone  rates  without  an  in- 
and  take  away  its  plant  if  it  has  not  vestigation  of  the  facts  as  to  the  rea- 
made  any  contract  with  the  town  or  its    sonableness  of  the  rate,  and  it  is  in- 


citizens  to  the  contrary.  East,  etc. 
Co.  V.  City  of  Akron,  90  N.  E.  Rep. 
40  (Ohio,  1909).  An  electric-light 
company  may  discontinue  service  that 
the  public  interest  no  longer  requires. 
Weld  V.  Gas,  etc.  Com'rs,  197  Mass. 
556  (1908).     See  also  §  634,  supra. 

'  A  local  stockyard  railroad  as  well 
as  a  junction  railroad  may  be  subject 
to  the  interstate  commerce  act  as  a 
part  of  terminal  facilities  and  as  a 
part  of  interstate  commerce.  United 
States  V.  Union  Stock  Yard,  226  U.  S. 
286  (1912) 

2  St.  Louis  V.  Bell  Tel.  Co.,  96  Mo. 
623  (1888).  Cf.  notes  in  §  935.  supra, 
whore  the  rates  were  fi.xed  by  the 
original  ordinance  or  grant  from  the 
city.  A  telephone  company  having 
power  by  Congress  to  erect  its  lines 
on  highways  in  a  territory  is  not  bound 
by  a  municipal  regulation  of  the  rates 
to  be  charged.  South,  etc.  Tel.  Co. 
V.  State,  25  Okla.  524  (1910).  A  city 
has  no  power  to  reduce  telephone  rates 
to  a  point  where  they  would  not  pay 
operating  expenses,  maintain  the  plant, 
and  pay  a  fair  return  on  the  invest- 
ment. City  of  Owensboro  v.  Cumber- 
land Tel.  &  Tel.  Co.,  174  Fed.  Rep. 
739  (1909). 

»  Western,  etc.  Tel.  Co.  v.  Myatt, 
98  Fed.  Rep.  335  (1899).  See  also 
§  902,  supra.  A  state  statute  regu- 
lating intrastate  rates  may  be  an 
interference  with  interstate  com- 
merce. Ex  parte  Young,  209  U.  S. 
123  (1908).  The  railroad  commis- 
sion  of    Louisiana   cannot   arbitrarily 


sufficient  for  the  commission  to  con- 
sider merely  the  tax  returns,  and  the 
net  earnings  as  shown  by  annual  re- 
ports and  the  value  of  the  company's 
property  within  the  state,  especially 
where  it  is  shown  that  the  company 
could  not  earn  seven  per  cent,  on  its 
Louisiana  investment  at  the  old  rates. 
A  temporary  injunction,  however, 
will  not  be  granted  ex  parte.  Cumber- 
land Tel.  &  Tel.  Co.  v.  Railroad  Com- 
mission, 156  Fed.  Rep.  834  (1907); 
rev'd  on  another  point  in  Louisiana 
R.  R.  Com.  v..  Cumberland,  etc.  Co. 
212  U.  S.  414.  A  telephone  company 
may  institute  suit  in  the  federal  court 
to  enjoin  a  municipality  from  putting 
into  force  a  confiscatory  reduction  of 
telephone  rates  and  need  not  first  test 
the  validity  of  the  ordinance  by  a  suit 
in  the  state  court.  Home  Tel.  &  Tel. 
Co.  I'.  Los  Angeles,  227  U.  S.  278  (1912). 

*  Interstate  Com.  Com.  v.  Chicago 
G.  W.  Rv.,  209  U.  S.  108,  119,  120 
(1908). 

'National,  etc.  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  Rep.  294 
(1902).  In  contempt  proceedings  for 
breach  of  an  injunction  restraining  a 
broker  from  using  a  board  of  trade's 
stock  quotations,  the  broker's  con- 
fidential relations  with  customers  will 
not  be  inquired  into.  Board  of  Trade 
r.  Tucker,  202  Fed.  Rep.  288  (1913). 
A  board  of  trade  has  a  property  in- 
terest in  its  quotations,  and  may 
enjoin  persons  obtaining  and  using 
them  without  its  permission,  even 
though   transactions   of   the  board   of 
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"  has  the  right  to  make  and  enforce  reasonable  regulations  which  may 
lawfully  fix  the  times,  the  places,  the  methods,  and  the  forms  in  which 
it  will  receive  the  various  commodities  it  undertakes  to  carry,  and  the 
rules  which  it  thus  adopts  are  presumptively  right  and  reasonable. 
The  burden  is  on  him  w^ho  assails  them  to  prove  that  they  are  unfair 
and  unjust,  and  it  is  only  when  it  clearly  appears  by  competent  evidence 
that  they  are  unreasonable  that  commissions  or  courts  may  lawfully 

trade  are  gambling.     Board  of  Trade  2  Am.  Elee.  Cas.  381,  the  court  refused 
V.   Christie,   etc.   Co.,    198  U.   S.   236  to  compel  a  continuance  of  "ticker" 
(1905).     A  board  of  trade  is  entitled  ser^dce,  where  the  Chicago  Board  of 
to  protection  of  its  property  right  in  Trade,  which  furnished  the  quotations, 
its  quotations,  even  though  some  of  had   ordered    the   "ticker"   removed, 
the  quotations  are  based  on  gambling  See  also  pp.  4010,   4011,  supra.     The 
sales.     Board  of  Trade,  etc.  v.  L.  A.  fact    that    an    exchange    records    its 
Kinsey  Co.,  130  Fed.  Rep.  507  (1904).  quotations    on    a    blackboard    in    its 
A  cotton  exchange  may  keep  its  quo-  building    for    the    information    of    its 
tations    to    itself   or   distribute    them  members    and    the   members    do    the 
under  such  conditions  as  it  sees  fit,  same  in  their  private  offices  for  thei*- 
and  may  enjoin  a  person  from  receiv-  customer  does  not  make  public  such 
ing  and  using  them  without  its  eon-  quotations,    so   that   others   may   use 
sent.     The    amount    involved    is    the  them  for   business   pxxrposes.     Cham- 
right    of    the   exchange   and   not    the  ber  of  Commerce  v.  Wells,  100  Minn, 
amount  paid  by  the  defendant  for  the  205  (1907).     So  also  as  to  stock  quo- 
quotations.     Hunt  V.  New  York,  etc.  tations    which    a    telegraph   company 
Exchange,  205  U.   S.  322   (1907).     A  receives  from  a  stock  exchange.     The 
board  of  trade  does  not  make  its  quo-  telegraph    company    may    enjoin    an- 
tations  public,  even  though  it  allows  other    company   from    obtaining    and 
a  person   to   post   them  on   a   black-  distributing  the  same  in  competition, 
board  in  his  place  of  business.     Mc-  Illinois,  etc.  Co.  v.  Cleveland  Tel.  Co., 
Dermott  Commission  Co.  v.  Board  of  119  Fed.  Rep.  301  (1902).     The  Chi- 
Trade,  146  Fed.  Rep.  961  (1906).     An  cago  Board  of  Trade  cannot  obtam  an 
exchange  has  a  property  right  in  its  injunction  against  the  use  of  its  quo- 
market  quotations  and  may  enjoin  a  tations    by    a    bucket-shop    concern, 
bucket  shop  from  using  them  to  the  where   the   evidence   shows    that    the 
injury  of  the  former.     Board  of  Trade  transactions  of  the  Chicago  Board  of 
V.    Cella    Commission    Co.,    145    Fed.  Trade  were  chiefly  in  futures,  which 
Rep.    28    (1906).     A    telegraph    com-  were  settled  by  the  payment  of  dif- 
pany  may  require  its  patrons  receiv-  ferences,  in  \nolation  of  law.     Board 
ing  the  board  of  trade  quotations  to  of  Trade  v.  O'Dell,  etc.  Co.,  115  Fed. 
sign  an  agreement  not  to  use  the  same  Rep.   574   (1902).     The  furnishing  of 
in    connection    with    a    bucket    shop,  quotations   by   a   board    of    trade    to 
Sullivan  v.  Postal,  etc.  Co.,  123  Fed.  customers   for   their   exclusive   use   is 
Rep.  410  (1903).     Where  a  telegraph  not    a    publication    thereof,    and    the 
company  has  for  a  long  time  collected  board  may  enjoin  a  thkd  party  from 
and  sold  board  of  trade  quotations  a  surreptitiously    obtaining    and    using 
concern  that  has  built  up  its  business  them.     Board    of    Trade    v.    Hadden- 
on  them  may  compel  a  telegraph  com-  KruU  Co.,  109  Fed.  Rep.  705  (1901) ; 
pany    to    continue   giving    them,    but  aff'd,  124  Fed.  Rep.  1017.     Although 
the   telegraph   company   may   require  a  board  of  trade  has  a  property  right 
that  they  shall  not  be  used  for  bucket-  in  its  quotations,   yet,   after  publiea- 
shop  purposes.     Western  Union,   etc.  tion,    they    become    public    property, 
Co   V   State,  165  Ind.  492  (1905).     In  and  a  preliminary  injunction  against 
Cain  V    Western  Union  Tel.   Co.,   18  a  private  concern  using  them  will  not 
Cin.  Week.   Bull.   267   (1887);     s.    c,  be  granted,   if   there  is   doubt   as   to 
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interfere  to  annul  or  to  change  them.^  A  telegraph  company  cannot 
enjoin  a  person  from  manufacturing  and  using  for  advertising  purposes 
the  company's  telegraph  blanks  and  envelopes,  where  no  actual  damage 
is  shown. ^ 

Where  a  telegraph  message  must  pass  over  two  connecting  lines 
in  its  transmission  to  its  destination,  it  is  legal  for  the  company  re- 
ceiving the  message  to  require  the  sender  to  designate  what  route  the 
message  is  to  take  and  to  pay  an  extra  charge  for  the  words  indicating 
such  route  .^  At  common  law  a  common  carrier  is  not  bomid  to  act  as 
agent  in  paying  a  connecting  line  over  which  the  sender  desires  freight 
to  be  sent.  The  carrier  is  obliged  to  deliver  to  such  connecting  line 
if  so  ordered,  but  is  not  obliged  to  make  any  special  arrangements  with 
such  connecting  line  in  regard  thereto.  A  carrier,  however,  is  liable 
for  damages  resulting  from  a  disregard  of  a  shipper's  specific  routing 
instructions,  even  though  it  sends  the  shipment  via  a  route  giving  a 
lower  rate  to  the  original  billed  destination.^ 


such  prior  publication  having  been 
made.  Board  of  Trade,  etc.  v.  Thom- 
son, etc.  Co.,  103  Fed.  Rep.  902  (1900). 
A  board  of  trade  has  the  right  to  sell 
its  quotations,  and  the  purchaser  may 
enjoin  other  persons  appropriating 
and  using  such  quotations  before  the 
publication  thereof.  Cleveland,  etc. 
Co.  I'.  Stone,  105  Fed.  Rep.  794  (1900). 
A  telegraph  companj'^  is  not  bound  to 
furnish  stock-exchange  quotations  to 
a  person  where  the  stock  e.xchange 
has  ordered  the  telegraph  company 
not  to  furnish  quotations  to  that  per- 
son, and  the  contract  between  the 
stock  exchange  and  the  telegraph 
company  required  the  latter  to  fur- 
nish quotations  to  only  such  persons 
as  the  stock  exchange  approved,  the 
stock  exchange  being  a  voluntary  as- 
sociation and  not  a  corporation.  Mat- 
ter of  Renville,  46  N.  Y.  App.  Div. 
37  (1899). 

1  Piatt  V.  Lecocq,  158  Fed.  Rep.  723 
(1907). 

-  Postal,  etc.  Co.  v.  Livermore 
&  Knight  Co.,  188  Fed.  Rep.  696 
(1911). 

'  United  States  v.  Northern  Pacific 
R.  R.,  120  Fed.  Rep.  546  (1903),  the 
court  saying:  "WTiere  such  messages 
were  destined  for  points  beyond  its 
own  lines,  the  sender  was  required 
to  designate  the  connecting  telegraph 
company   over   whose   lines   the   mes- 


sage should  be  sent,  and  a  small  addi- 
tional charge  was  made  for  the  words 
necessary  to  designate  such  connect- 
ing line.  Such  a  charge,  however, 
the  evidence  shows,  is  in  accordance 
with  the  uniform  practice  in  like 
cases  among  telegraph  companies. 
The  situation  would  seem  to  render 
it  necessary.  It  was  not  an  arbi- 
trary impost  levied  upon  those  who 
sought  to  use  the  telegraph  lines  of 
the  railroad  company,  but  was  simply 
an  additional  charge  for  an  additional 
service."  This  case  was  reversed  on 
the  point  that  the  court  had  no  juris- 
diction over  the  defendant  in  that 
district,  134  Fed.  Rep.  715  (1905).  A 
shipper  cannot  maintain  a  bill  in 
equity  to  compel  a  railroad  to  forward 
his  freight  by  a  certain  route,  even 
though  he  claims  that  the  reason  it  is 
not  forwarded  by  that  route  is  be- 
cause of  an  agreement  between  the 
railroads  fixing  the  rate  and  fixing 
the  percentage  of  traffic  which  each 
was  to  carry.  Post  v.  Southern  Ry., 
103  Tenn.  'l84  (1899).  A  different 
rule  is  prescribed  by  the  interstate 
commerce  act.  See  Consolidated  For- 
warding Co.  I'.  Southern  Pac.  Co.,  9 
Interstate  Com.  Rep.  182  (1902).  See 
also  §  907,  supra. 

*  Switzer  Lumber  Co.  r.  Texas,  etc. 
R.  R.,  21  Int.  Com.  Com.  Rep.  290 
(1911).     In  the  case  ConsoUdated  For- 
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§  940.  Compelling  production  of  telegraph  messages.  —  A  tele- 
graph company  is  not  privileged  as  to  messages  transmitted  by  it ;  but 
on  the  other  hand,  such  messages  are  not  to  be  made  public  by  the  tele- 
graph company.^  A  privileged  communication  may  not  cease  to  be 
privileged  by  reason  of  its  being  sent  by  a  telegram  instead  of  a  letter.^ 
The  telegraph  company  may  be  compelled  to  produce  them  in  court.^ 
A  subpoena  duces  tecum  to  appear  before  a  grand  jury  is  sufficient 
if  it  refers  to  books  and  papers  relating  to  business  transacted  between 
certain  dates  (in  this  instance  nearly  two  years),  between  certain  par- 
ties, and  the  corporation  cannot  refuse  on  the  ground  that  it  is  not 
paid  for  the  time,  trouble,  and  expense  of  collecting  the  documents, 
where  it  appears  that  there  is  a  statute  providing  for  compensation 

warding  Co.  v.  Southern  Pae.  Co.,  9  correspondence  which  passes  through 
Inter.  Com.  Rep.  182,  204  (1902),  his  hands.  In  either  case,  it  would  be 
the  court  said:  "One  important  ques-  equivalent  to  an  unlawful  and  unjus- 
tion  presented  in  this  case  is  whether  tifiable  seizure  of  private  papers,  such 
the  initial  carriers  can  lawfully  reserve  an  unwarrantable  seizure  is  directly 
to  themselves  the  routing  of  shipments  condemned  by  the  constitution." 
and  deny  the  shipper  his  choice  of  Government  officials  in  raiding  an 
established  routes.  Carriers  are  re-  alleged  bucket  shop  have  no  right  to  cut 
quired  to  follow  the  instructions  and  the  telegraph  wkes  and  seize  the  tele- 
directions  given  by  shippers,  whenever  graph  instruments  and  records  unless 
practicable."  At  page  206c:  "In  at  they  have  a  special  order  so  to  do. 
least     two     instances     the     evidence  United    States    v.    McHie,    194    Fed. 


shows  that  the  initial  carrier  receiving 
the  freight  for  transportation  has 
against  specific  directions  of  the 
shipper  turned  the  same  over  to  its 
competing  initial  carrier.  We  know 
of  no  decision  under  the  common  law 
or  any  statute  in  which  sanction  is 
found  for  such  an  arbitrary  disregard 


Rep.  894  (1912).  A  criminal  prosecu- 
tion for  divulging  a  wireless  telegraphic 
message  was  involved  in  People  v.  Earl, 
124  Pac.  Rep.  887  (Cal.  1912). 

2  Ashcroft  V.  Hammond,  197  N.  Y. 
488  (1910). 

3  Re    Storrer,    63    Fed.    Rep.    564 
(1894) ;     National    Bank    v.   National 


of  the  obligations  resting  upon  a  Bank,  7  W.  Va.  544  (1874) ;  Ex  parte 
common  carrier."  For  further  deci-  Brown,  72  Mo.  83  (1880) ;  Woods,  etc. 
sions  on  this  subject  of  routing,  see  v.  Bradley,  etc.,  55  iowa,  168  (1880) ; 
§§  898,  907,  supra.  United  States  v.  Hunter,  15  Fed.  Rep. 
1  Judge  Cooley  in  note  at  page  506  712  (1882) ;  Ex  parte  Jaynes,  70  Cal. 
of  his  treatise  on  Constitutional  Limi-  638  (1886).  See  also,  on  this  subject, 
tations,  and  afterwards  in  an  article  Croswell  on  Electricity,  ch.  XXI. 
in  American  Law  Re\dew  for  February,  Communications  or  messages  trans- 
1879,  after  sajnng  "the  importance  of  mitted  through  telegraph  ofl&ces  are 
public  confidence  in  the  in\aolability  not  privileged,  and  the  clerks  trans- 
of  correspondence  through  the  post  mitting  the  same  must  disclose  their 
office  cannot  be  well  overrated,"  pro-  contents  in  a  court  of  justice.  Wad- 
ceeds:  "The  same  may  be  said  of  dell,  In  re  8  Jur.  N.  S.  181,  part  II 
private  correspondence  by  telegraph.  (1861)  ;  Ince, /n  re  20  L.  T.  421  (1869). 
The  public  are  not  entitled  to  it  for  On  a  subpoena  from  the  court  of  bank- 
any  purpose,  and  a  man's  servant  ruptcy  to  produce  all  telegrams  sent 
might  with  the  same  propriety  be  by  the  bankrupt  from  a  certain  date, 
subpoenaed  to  bring  into  court  his  the  secretary  of  the  post  office  was  or- 
private  letters  and  journals  as  a  tele-  dered  to  produce  the  documents 
graph    operator    to    bring   in    private  sought  for,  the  court  intimating  that 
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to  witnesses.^  In  Pennsylvania  by  statute  a  telegraph  company  is  re- 
quired to  preserve  telegrams  for  three  years. ^  A  telegram  is  not  a 
commodity  or  article  in  common  use  in  regard  to  which  a  combination 
is  prohibited  by  the  New  York  statutes.^  By  statute  in  New  York, 
competing  telegraph  companies  may  "  pool  "  their  receipts.* 

§  941.  Consolidation,  lease,  or  sale  of  a  telegraph  line  —  Is  a  tele- 
graph line  personal  property?  —  A  telegraph  company,  being  a 
quasi-public  corporation,  cannot  mortgage,  lease,  or  sell  its  line,  un- 
less expressly  authorized  so  to  do.^    Where  a  telegraph  and  telephone 


such  subpoenas  should  be  prepared  so 
as  to  meet  the  convenience  of  the  offi- 
cials. Smith  (Thomas),  In  re  7  L.  R. 
Ir.  286  (1881).  Although  a  telegraph 
operator  discloses  to  a  third  person 
the  contents  of  a  message,  yet  a  stat- 
ute against  discrimination  does  not 
apply  to  his  breach  of  trust.  West- 
ern Union  Tel.  Co.  v.  Bierhaus,  8 
Ind.  App.  563  (1894). 

>  Consolidated,  etc.  Co.  v.  Vermont, 
207  U.  S.  541  (1008),  aff'g  66  Atl. 
Rep.  790.  A  subpoena  duces  tecum  to 
an  officer  of  a  telegraph  company,  to 
produce  messages,  need  only  describe 
them  with  such  practicable  certainty 
that  ho  may  know  wliat  is  required  of 
him  ;  and  he  must  use  reasonable  dili- 
gence to  find  and  produce  them  if 
they  are  within  his  custody.  United 
States  V.  Babcock,  3  Dill.  566  (187()); 
8.  c,  24  Fed.  Cas.  908.  A  corporation 
may  be  compelled  to  produce  its 
books  and  papers  for  examination  by 
a  grand  jury,  even  though  it  is 
charged  with  a  criminal  violation  of 
a  statute,  but  where  there  is  no  act 
of  Congress  authorizing  such  exami- 
nation, a  subptBna  duces  tecum  re- 
quiring it  to  produce  all  its  books 
and  papers  before  a  grand  jury  is  un- 
reasonable and  as  indefensible  as  a 
search  warrant  would  be  if  couched 
in  similar  terms.  Hale  v.  Henkel, 
201  U.  S.  43  (1906).  Officers  of  a 
corporation  c^annot  excuse  their  fail- 
ure to  produce  books  and  papers 
called  for  by  a  subpoena  duces  tecum 
in  a  proceeding  before  the  grand  jury 
on  the  ground  that  such  books  and 
papers  are  not  in  their  possession  or 
under  their  control,  and  they  cannot 
object  on  the  ground  that  the  books 
and    papers    are   immaterial.     Nelson 


V.  United  States,  201  U.  S.  92  (1906). 
The  grand  jury  may  compel  a  cor- 
poration to  produce  its  minute  books 
for  three  years  and  its  letter  copy 
books  for  three  or  four  months. 
United  States  i'.  American,  etc.  Co., 
146  Fed.  Rep.  557  (1906). 

2  Laws  18.55,  p.  531,  §2;  see  also 
Pepper  &  Lews'  Digest,  1700  to  1894, 
Vol.  11,  p.  4672,  §22. 

»  Matter  of  Jackson,  57  N.  Y.  Misc. 
Rep.  1  (1907). 

*  In  Benedict  i;.  Western  Union  Tel. 
Co.,  9  Abb.  N.  C.  214  (N.  Y.  1878), 
it  was  held  that  under  the  New  York 
statutes  a  pooling  contract  by  tele- 
graph companies  is  legal.  See  also 
Hatch  V.  American  Union  Tel.  Co.,  9 
Abb.  N.  C.  223. 

*  A  telegraph  company  has  no 
power  to  sell  and  assign  its  lines,  un- 
less such  power  is  expressly  given  to 
it.  The  franchise  is  personal.  United 
States  V.  Western  Union  Tel.  Co.,  50 
Fed.  Rep.  28  (1892),  holding  also  that 
the  government  may  file  a  bill  in 
equity  to  set  aside  an  illegal  tele- 
graph consolidation,  and  need  not  re- 
sort to  mandamus.  This  case  was 
affirmed,  sub  nom.  United  States  v. 
Union  Pac.  Ry.,  160  U.  S.  1  (1895), 
reversing,  on  other  grounds,  59  Fed. 
Rep.  813.  In  this  case  in  59  Fed. 
Rep.  813,  the  court  said  :  "  It  was  held, 
both  by  Mr.  Justice  Brewer,  .  .  . 
and  by  Mr.  Justice  Miller  and  Judge 
McCrary  in  other  cases,  where  the 
same  question  was  involved,  that  the 
obligation  thus  imposed  on  the  sev- 
eral railroad  companies  to  construct 
and  maintain  telegraph  lines  could 
not  be  lawfully  avoided  by  leasing 
their  lines  of  telegraph,  after  their 
construction,   to  some  other  corpora- 
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company  is  really  a  telephone  company,  its  telegraph  business  being 


tion,  to  be  by  it  maintained  and  op- 
erated."    A  mortgage  on  a  telegraph 
line  may  cover  subsequeutly  acquired 
property.     Boston,  etc.  Co.  v.  Bank- 
ers', etc.   Tel.  Co.,  36  Fed.  Rep.  288 
(1886) ;  aff'd,  sub  nom.  United  L.  T.  Co. 
V.  Boston,  etc.  Co.,  147  U.  S.  431.     A 
railroad  company  owning  a  telegraph 
line  has  no  implied  power  to  sell  it. 
Atlantic,  etc.  Tel.  Co.  v.  Union  P.  Ry., 
1  Fed.  Rep.  745  (1880).     Where  a  tele- 
graph company  has  power  to  consoli- 
date with  another,  the  franchise  and 
rights    pass    by    the   consolidation    to 
the   consolidated   company,   including 
particular   statutory   rights   given   by 
act  of  Congress  to  one  of  the  corpora- 
tions.    Union  P.  Ry.  v.  United  States, 
59  Fed.   Rep.   813    (1894);    rev'd  on 
other  grounds,   160  U.  S.   1.     A  tele- 
phone company  may  sell  all  its  prop- 
erty  and  franchises   to   another  tele- 
phone company  without  any  express 
authority  to  make  such  sale.     Mich- 
igan, etc.  Co.  V.  City  of  St.  Joseph,  121 
Mich.  502  (1899).     A  telephone  com- 
pany  has   no  inherent   power  to   sell 
its  plant  to  another  company.     Cum- 
berland, T.  &  T.  Co.  V.  City  of  Evans- 
ville,  127  Fed.  Rep.  187  (1903) ;   aff'd, 
143  Fed.  Rep.  238.     A  conveyance  by 
a  telephone  company  of  all  its  property 
carries  the  franchise  to  use  the  streets 
to  operate  the  property,  even  though 
such  franchise  is  not  mentioned.     City 
of  Wichita  v.  Old  Colony  Trust  Co., 
132  Fed.  Rep.  641  (1904).     A  grantor 
of  a  right  of  way  for  a  telephone  line 
cannot    claim    that    the    grantee  —  a 
water   company  —  had    no    power    to 
take  such  a  grant.     Northeastern,  etc. 
Co.  V.  Hepburn,  72  N.  J.  Eq.  7  (1907). 
A  water  company  which  has  a  grant 
over  private  land  to  construct  a  tele- 
phone Hne,  may  assign  it  to  a  telephone 
company.     Northeastern,   etc.    Co.    v. 
Hepburn,    72    N.    J.    Eq.    7    (1907). 
A  company  having  power  to  construct 
a    telephone    line    may    purchase    an 
existing  line  and  operate  it  under  its 
own  charter  free  from  restrictions  in 
the   charter   of   the   selling   company. 
City    of    Vermillion    v    Northwestern 
Tel.   Co.,   189  Fed.   Rep.  289   (1911). 
Where  the  constitution  prohibits  street 


railways  without  the  consent  of  a 
municipality,  a  street  railway  having 
such  consent  cannot  permit  other  com- 
panies to  use  its  tracks  without  similar 
consent  and  against  the  protest  of  the 
municipality.  City  of  Erie  v.  Erie 
Traction  Co.,  222  Pa.  St.  43  (1908). 

Even  though  an  electric-light  com- 
pany has  sold  its  franchises  and  prop- 
erty to  an  individual,  no  one  but 
the  state  or  city  can  question  the  sale, 
and  certainly  a  subway  company  can- 
not on  that  account  refuse  to  furnish 
space  in  its  subways.  Matter  of  Long 
Acre,  etc.  Co.,  188  N.  Y.  361  (1907), 
holding  also  that  "the  power  to  mort- 
gage its  franchise  would  seem  neces- 
sarily to  include  the  power  to  sell 
and  dispose  of  it,"  and  a  sale  of  its 
franchises  and  plant  by  an  electric- 
light  company  is  not  void,  even  if  it 
is  voidable.  Moreover,  the  statutory 
power  to  "convey  real  and  personal 
property"  indicates  that  there  is  no 
objection  to  such  a  sale.  Even 
though  an  electric-light  company  has 
no  power  to  assign  its  franchise  to  con- 
struct and  operate  its  plant,  yet  if  it 
does  assign  it  to  an  individual  and 
he  then  assigns  it  to  a  corporation, 
and  the  latter  is  allowed  by  the  mu- 
nieipahty  to  complete  and  operate  the 
plant,  the  assignment  is  legal,  and, 
moreover,  no  one  can  raise  a  question 
as  to  its  legality,  except  the  munici- 
pality itself.  Matter  of  Long  Acre, 
etc.  Co.,  117  N.  Y.  App.  Div.  80 
(1907).  Where  one  telegraph  com- 
pany leases  aU  its  property  for  ninety- 
nine  years  to  another  telegraph  com- 
pany, the  rental  to  be  paid  to  the 
stockholders  of  the  former,  this  is 
practically  a  consolidation,  and  a  pro- 
vision in  the  contract  that  the  line 
shall  be  restored  at  the  end  of  the 
contract  does  not  prevent  the  lessee 
changing  the  lines  and  treating  them 
as  its  own.  St.  Paul,  etc.  Ry.  v.  West- 
ern, etc.  Co.,  118  Fed.  Rep.  497  (1902). 
Where  two  street  railways,  having 
the  right  to  use  the  same  street,  con- 
struct and  maintain  at  their  joint  ex- 
pense a  double-track  street  railway 
and  agree  that  each  may  use  it  as 
much    as    it    deems    necessary    and 
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insignificant,  it  will  be  treated  as  a  telephone  company.^  A  foreign 
telephone  company  may  legally  make  an  agreement  not  to  extend  its 
lines  to  certain  points  in  New  York  State.^  A  telegraph  company  may 
take  a  lease  of  the  property  and  business  of  a  company  engaged  in  trans- 
mitting quotations  and  may  guaranty  a  rental  which  the  vendor  had 
guaranteed.^  Even  though  a  telegraph  company  takes  a  lease  of  the 
plant  of  another  telegraph  company,  yet  the  state  alone  can  claim  that 
the  former  used  the  plant  for  other  purposes  or  leased  more  than  was 
necessary  for  its  purpose."'  A  deed,  mortgage,  or  lease  of  a  telegraph 
line  should  be  drawn  as  a  deed,  mortgage,  or  lease  of  real  estate.  The 
poles  and  wires  of  a  telegraph  company  are  real  estate.^  But  by  ex- 
press contract,  the  '^ires,  and  even  the  poles,  may  be  made  personal 
property,  and  hence  not  subject  to  incumbrances  upon  the  land,  or  upon 
the  land  and  poles.^    A  mortgage  of  an  electric  company  covering  after- 


proper,  either  company  may  run  oyer 
such  tracks  cars  from  a  line  which 
has  been  leased  to  it,  it  being  shown 
that  the  other  company's  use  of  the 
tracks  is  not  interfered  with.  Coney 
Island,  etc.  Rv.  v.  Coney  Island,  etc. 
R.  R.,  38  X.  Y.  App.  Div.  494  (1899). 
A  contract  by  a  cable  company  for  a 
lease  of  its  land  lines  to  a  person, 
upon  the  latter  doing  certain  things 
within  a  specified  time,  will  not  be 
subsequently  enforced,  at  the  instance 
of  the  latter,  where  he  has  not  done 
what  he  agreed  to  do.  Slaughter  v. 
La  Compagnie,  eto.,  113  Fed.  Rep.  21 
(1902);  aflf'd,  119  Fed.  Rep.  588. 
Where  a  telephone  company  agrees  to 
pay  to  another  company  a  certain  per- 
centage of  all  rentals  received  on 
telephones  which  are  leased,  and  the 
former  company  grants  exclusive  li- 
censes in  exchange  for  stock  of  still 
other  companies,  such  stock  is  in  the 
nature  of  a  rental  and  is  to  be  included 
in  the  contract.  Western,  etc.  Co. 
V.  American,  etc.  Co.,  125  Fed.  Rep. 
342  (1903). 

>  Sunset  Tel.  &  Tel.  Co.  i-.  City  of 
Pasadena,  161  Cal.  265  (1911).  See 
also  §  935,  supra.  A  New  York  com- 
pany organized  to  conduct  both  a  tele- 
graph and  telephone  business,  cannot 
compel  the  secretary  of  state  of 
Michigan  to  issue  to  it  a  certificate  of 
authority  to  transact  both  a  telegraph 
and  telephone  business  in  Michigan,  it 
appearing  that  the  Michigan  statutes 
do  not   authorize  a   company    to    in- 


corporate for  both  of  those  purposes, 
and  the  statutes  authorize  foreign 
corporations  to  do  only  such  business 
as  a  domestic  corporation  may  do. 
American  Tel.  &  Tel.  Co.  v.  Secretary 
of   State.    159   Mich.  195  (1909). 

*  Whitaker  v.  Kilby,  55  N.  Y.  Misc. 
Rep.  337  (1907). 

» Midland    Tel.    Co.    v.    National, 
etc.  Co.,  236  111.  476  (1908). 

*  Chicago,  etc.  Tel.  Co.  v.  Tupe 
Tel.  Co.,  137  111.  App.  131  (1907). 

»  Vane  i-.  Newcombe,  132  U.  S.  220 
(1889) ;  Electric  Tel.  Co.  v.  Overseers, 
etc.,  24  L.  J.  N.  S.  (Ex.)  146  (18.55). 
i'The  telegraph  poles,  with  the  wires 
and  attachments  thereto,  which  it  is 
alleged  were  cut  down  by  defendant, 
were  affi.xed  to  the  soil  of  a  highway, 
and  constituted  a  part  of  the  free- 
hold." American  Union  Tel.  Co.  v. 
:^Iiddleton,  80  N.  Y.  408  (1880).  Even 
though  a  telegraph  line  is  by  statute 
made  real  estate  and  ta.xable  as  such, 
yet  in  arri\nng  at  the  value  thereof, 
the  court  considered  the  value  of  the 
poles  and  wires  and  also  the  cost  of 
the  right  of  way,  where  such  line  was 
constructed  on  the  street.  People  v. 
Dolan,  126  N.  Y.  166  (1891).  In 
Massachusetts  an  underground  tele- 
phone line  is  personal  property,  the 
company  having  no  permanent  rights 
in  the  streets.  New  England  Tel.  & 
Tel.  Co.  V.  Boston  Terminal  Co.,  182 
Mass.  397,  400   (1903). 

8  Western  Union  Tel.  Co.  v.  Burlmg- 
ton,  etc.  R.  R.,  11  Fed.  Rep.  1  (1882), 
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acquired  property  covers  poles  and  wires  erected  on  railroad  property, 
as  against  a  claim  of  the  railroad  company  based  on  an  agreement  of 
the  mortgagor.^ 

A  railroad  mortgage  covers  a  telegraph  line  o\^iied  by  the  railroad, 
and  may  cover  a  -^-ire  placed  thereon  by  a  telegraph  company  subject 
to  a  right  in  the  railroad  to  purchase  the  same.-  Preference  over  a 
mortgage  may  be  given  to  labor  and  supply  claims  against  a  telegraph 
company.^  A  New  York  news  corporation  furnishing  hews  to  a  Mis- 
souri newspaper  by  leased  wire  need  not  qualify  in  ^Missouri  where  the 
telegrams  over  the  leased  wire  are  all  interstate.'*  ^^^lere  a  telegraph 
company  leases  a  wire  to  a  railroad  and  the  latter  agrees  not  to  use  it 
for  commercial  telegraph  business,  but  does  use  it  for  that  purpose,  the 
telegraph  company  may  compel  it  to  account  therefor.^  A  junk  dealer 
may  be  indicted  under  the  New  York  statute  for  receiving  stolen  cop- 
per wire  of  a  telephone  company  without  trying  to  ascertain  whether 
the  seller  had  a  legal  right  to  sell.^ 


■where  a  mortgage  on  the  railroad  was 
foreclosed  and  was  held  not  to  cover 
the  telegraph  line.  Strung  wires 
may,  by  agreement,  be  personalty, 
separate  from  the  realty ;  otherwise 
they  become  realty.  Boston,  etc.  Co. 
V.  Bankers'  Tel.  Co.,  36  Fed.  Rep.  288 
(1866),  where  a  mortgage  on  the  tele- 
graph line  was  held  not  to  cover  cer- 
tain special  wires ;  aff'd,  sub  nam. 
United  L.  T.  Co.  v.  Boston,  etc.,  147 
U.  S.  431.  In  Union  P.  Rv.  v.  United 
States,  59  Fed.  Rep.  813  (1894),  the 
court  said:  "'We  may  well  take  ju- 
dicial notice  of  the  fact  that  there  is 
no  inherent  difficulty  in  stringing  sev- 
eral independent  lines  of  telegraph  on 
the  same  poles.  That  method  of  con- 
struction in  nowise  interferes  with 
the  efficiency  of  lines  that  are  so 
built,  while  it  is  often  a  convenient. 
and  always  an  economical,  arrange- 
ment." Where,  by  contract  agree- 
ment, wires  of  one  company  are 
strung  on  the  poles  of  another  com- 
pany, such  wires  may  be  considered 
personal  propertv.  Farnsworth  v. 
Western  Union  Tel.  Co.,  6  N.  Y.  Supp. 
735  (1889).  Wires  running  from  a 
street  into  a  house  are  personal  prop- 
ertv and  not  real  estate.  People  r. 
Feitner,  99  N.  Y.  App.  Div.  274  (1904) ; 
aff'd,  181  N.  Y.  549.  A  telephone  Hne 
in  Maine  is  personal  property  and  may 
be  sold  under  le^-y  of  execution,  inas- 


much as  the  municipal  authorities  may 
compel  a  change  in  the  location  at  any 
time.  Readfield,  etc.  Co.  r.  C-st,  95 
Me.  287  (1901).  In  Connecticut,  by 
statute,  telegraph  lines  are  declared  to 
be  personal  property.  Gen.  Stat,  of 
Conn.,  §  3944.  Where  two  persons 
construct  a  telephone  line  and  disagree, 
it  will  be  treated  as  though  it  was 
personal  property.  Bartelt  v.  Smith, 
145  Wis.  31  (1911).  A  telegraph  line 
constructed  on  a  railroad  right  of  way 
does  not  belong  to  the  railroad  on 
the  termination  of  the  contract.  See 
§  934,  supra. 

1  Monmouth,  etc.  Co.  r.  Central 
R.  R.,  etc.,  54  Atl.  Rep.  140  (X.  J. 
1903). 

2  New  York,  etc.  Rv.  v.  Western 
Union  Tel.  Co..  36  Hun.  205  (1885). 
An  electric-light  company's  mortgage 
covering  all  machinery  and  appurte- 
nances covers  wires.  Fechet  v.  Drake, 
12  Pac.  Rep.  694  (1887). 

3  Keelvn  v.  CaroUna,  etc.  Co..  90 
Fed.  Rep.  29  (1898). 

*  Star.  etc.  Co.  v.  United  Press 
Assoc.  204  Fed.  Rep.  217  (1913^  en- 
forcing a  press  association's  contract 
to  furnish  news  to  a  newspaper  by  a 
leased  wire. 

=  Reid-Xewfoundland  Co.  v.  Anglo- 
American  Tel.  Co..  [1912]  A.  C.  555. 

« People  V.  Rosenthal.  197  N.  Y. 
394    (1910).     The    criminal    law    pro- 
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§  942,  Subways.  —  A  statute  requiring  telegraph  and  other  com- 
panies to  place  their  wires  undergroimd  is  constitutional.^ 

A  city  cannot  compel  a  telephone  company  to  construct  under- 
ground conduits  and  put  its  wires  therein  where  such  a  demand  on 
the  part  of  the  city  is  unreasonable  and  arbitrary  and  not  a  fair  appli- 
cation of  the  police  power,  and  is  not  required  or  demanded  by  public 
safety  or  convenience.  It  amounts  to  a  destruction  of  property  rights 
and  a  breach  of  the  grant  or  permit  imder  which  the  line  was  originally 
constructed.  Hence,  where  a  telephone  company  had,  in  compliance 
with  an  order  from  the  city,  constructed  conduits  in  a  territory  embrac- 
ing a  mile  square  in  the  center  of  the  city,  and  was  then  called  upon 
to  construct  conduits  in  the  adjoining  territory  to  the  extent  of  nine 
miles  square,  a  part  of  which  was  ungraded  and  open  country,  the  court 
held  that  the  second  ordinance  was  illegal.-    An  incorporated  village 


hibiting  junk  dealers  from  buying 
copper  wire,  etc.,  belonging  to  a  tele- 
graph or  telephone  company  without 
first  inquiring  diligently  as  to  where  it 
came  from  is  constitutional.  Rosen- 
thal V.  New  York,  226  U.  S.  260  (1912). 
'  People  V.  Squire,  145  U.  S.  175 
(1892);  Western  Union  Tel.  Co.  i^. 
New  York,  38  Fed.  Rep.  552  (1889) ; 
People  I'.  Squire,  107  N.  Y.  593 
(1888) ;  American  R.  Tel.  Co.  v.  Hess, 
125  N.  Y.  641  (1891);  Armstrong  t-. 
Grant,  56  Hun,  226  (1890),  passing 
upon  a  proposed  contract  between 
New  York  City  and  a  subway  com- 
pany; United  States  Ilium.  Co.  v. 
Hess,  3  N.  Y.  Supp.  777  (1889); 
United  States  Ilium.  Co.  v.  Grant,  55 
Hun,  222  (1889) ;  East  River,  etc.  Co. 
V.  Grant,  57  N.  Y.  Super.  Ct.  553 
(1890) ;  Brush,  etc.  Co.  v.  Consol.  etc. 
Co.,  60  Hun,  446  (1891),  aff'g  15  N.  Y. 
Supp.  81,  and  passing  upon  the  ques- 
tion of  rentals  to  the  subway  com- 
pany ;  Manhattan,  etc.  Co.  v.  Grant, 
31  N.  Y.  St.  Rep.  254  (1890),  hold- 
ing that  a  company  paj4ng  rent 
could  not  prevent  the  subway  com- 
pany from  selling  its  property.  A 
general  ordinance  that  may  require  a 
telegraph  company  to  put  its  wires 
underground,  is  not  illegal,  because 
if  future  action  is  unreasonable  the 
telegraph  companies  may  object.  A 
requirement  of  undergrounds  in  a 
populous  and  congested  center  of  the 
city,  where  the  poles  and  wires  are  a 
danger  to  life  and  property,  is  reason- 


able, and  the  city  may  require  reason- 
able changes  or  removals  of  such 
underground  conduits  from  time  to 
time.  Western  Union  Tel.  Co.  v. 
City  of  Richmond,  178  Fed.  Rep. 
310  (1909);  afif'd,  224  U.  S.  160 
(1912).  A  city  may  compel  a  tele- 
phone company  to  put  its  wires  in  the 
conduits  of  a  conduit  company  instead 
of  allowing  the  telephone  company  to 
construct  its  own  conduit.  City  of 
Rochester  v.  Bell,  etc.  Co.,  52  N.  Y. 
App.  Div.  6  (1900).  The  legislature 
may  authorize  a  oitj'  to  order  over- 
head ^\'ires  into  underground  conduits 
constructed  by  the  city,  but  such  con- 
duits must  be  so  constructed  as  not 
to  destroy  the  current  of  such  wires 
by  reason  of  pro.ximity  to  high  cur- 
rents, and  the  city  must  keep  the 
conduits  in  repair.  Geneva  v.  Geneva 
Tel.  Co.,  30  N.  Y.  Misc.  Rep.  236 
(1900).  Subway  commissioners  have 
no  power  to  grant  the  right  to  erect 
overhead  polos  unless  expressly  au- 
thorized so  to  do.  Trustees,  etc.  v. 
State  Board  of  Com'rs,  55  N.  J.  L. 
436  (1893). 

^  Northwestern  Tel.  Co.  v.  Minneap- 
olis, 81  Minn.  140  (1901).  A  city  can- 
not compel  a  telephone  company  to 
remove  its  poles  and  wires  and  place 
them  underground  or  else  place  them 
in  a  parallel  alley,  where  neither  the 
public  health,  nor  safety,  nor  con- 
gested condition  of  the  street  requires 
it.  City  of  Plattsmouth  v.  Nebraska 
Tel.  Co.,  80  Neb.  460  (1908).     Where 
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has  no  power  to  compel  a  telephone  company  to  place  its  wires  mider- 
ground  where  there  is  no  statute  expressly  conferring  that  power  upon 
the  village.  The  village  is  entitled  merely  to  regulate  the  erection, 
in  other  words,  the  location  of  the  poles  and  the  streets  to  be  occupied.^ 
Where  a  statute  has  granted  to  telephone  companies  the  right  to  use 
the  streets  the  consent  of  the  municipality  is  not  necessary.  The  munic- 
ipality, notwithstanding  this,  may  impose  reasonable  regulations,  but 
it  cannot  compel  one  telephone  company  to  place  its  wires  underground 
while  it  allows  another  one  to  go  overhead.^  Where  a  city  has  no  power 
directly  to  order  wires  underground,  it  caimot  accomplish  that  result 
by  excessive  taxation  of  overhead  wires.^ 

An  electric-light  company  having  the  right  to  use  the  streets  may 
lay  its  conduits  under  the  sidewalk.^  But  an  ordinance  authorizing  a 
telephone  company  to  construct  its  line  over  and  through  the  streets 
does  not  authorize  it  to  construct  an  underground  conduit.^  Even 
though  a  corporation  by  its  charter  has  the  right  to  open  streets  and 
lay  underground  conduits,  yet  if  it  does  not  exercise  that  right  before 
the  legislature  passes  a  new  law  requiring  all  subways  in  that  partic- 
ular city  to  be  constructed  by  a  certain  corporation  and  requiring  all 


a  city  refuses  to  designate  the  loca- 
tion of  poles  for  a  telephone  com- 
pany, as  prescribed  by  statute,  and 
requires  the  wires  to  be  laid  in  under- 
ground conduits,  mandamus  lies  to 
compel  it  to  designate  the  location 
of  the  poles,  and  a  general  statute 
applicable  to  telephone  companies 
to  that  effect  applies  to  foreign  as 
well  as  domestic  telephone  companies. 
State  V.  Mayor,  etc.,  30  Mont.  338 
(1904).  A  court  will  grant  a  pre- 
liminary injunction  against  a  city 
compelling  a  telephone  company  to 
put  its  wires  in  a  subway  •constructed 
by  a  private  companj',  where  the  tele- 
phone company  alleges  that  such 
change  would  be  unreasonable  and 
unnecessary.  Hudson  River  Tel.  Co. 
V.  City  of  Johnstown,  37  N.  Y.  Misc. 
Rep.  41  (1902).  Under  the  Connecti- 
cut statutes  a  city,  when  a  street 
railway  applies  to  construct  its  line, 
may  compel  it  to  place  its  wires  under- 
ground. Appeal  of  New  York,  N.  H. 
&  H.  R.  R.,  80  Conn.  623  (1908). 

^  Village  of  Carthage  v.  Central,  etc. 
Co.,  185  N.  Y.  448  (1906). 

2  Village  of  Carthage  v.  Central,  eto. 
Co.,  48  N.  Y.  Misc.  Rep.  423  (1905). 
The  above  decision  was  reversed  by 


the  appellate  division  in  110  App.  Div. 
625  (two  judges  dissenting)  on  the 
ground  that  there  was  no  discrimi- 
nation, inasmuch  as  the  ordinance  aj)- 
plied  only  to  wires  erected  after  a 
certain  date,  and  that  it  did  not  ap- 
pear that  the  other  company  had 
erected  any  wires  after  that  date. 
The  case  then  went  to  the  New  York 
court  of  appeals  (185  N.  Y.  448)  and 
that  court  reversed  the  appellate  di- 
vision and  affirmed  the  decision  of  the 
lower  coiirt.  The  court  of  appeals 
based  its  decision  on  the  point  that  the 
village  had  no  inherent  power  to  pass 
an   ordinance  requiring  undergrounds. 

5  "We  do  not  say  that  a  city  has 
not,  by  virtue  of  its  police  powers, 
authority  directly  to  compel  the  re- 
moval of  wires  from  poles  to  conduits, 
but  it  may  be  questionable  whether  a 
city  can  seek  the  same  results  by  an 
excessive  and  imreasonable  charge 
upon  overhead  wires."  Atlantic,  etc. 
Co.  V.  PhUadelphia,  190  U.  S.  160,  169 
(1903). 

*  Allegheny  County,  etc.  Co.  v. 
Booth,  216  Pa.  St.  564  (1907). 

6  Commonwealth  v.  Warwick,  185 
Pa.  St.  623  (1898). 
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electric  wire  companies  to  use  such  subways,  the  independent  right  of 
such  company  to  construct  its  own  conduits  is  taken  away,  the  change 
being  legal  under  the  police  power  of  the  state. ^  A  grant  from  a  city 
government,  in  accordance  with  a  statute,  to  a  company  organized 
to  construct  and  lease  telegraph,  telephone,  electric-light  and  other 
electrical  wires,  through  the  streets  of  the  city,  may  be  revoked  by  the 
city  at  any  time  before  such  permit  or  license  has  been  accepted  and  a 
substantial  part  of  the  work  done,  sufficient  to  constitute  a  considera- 
tion for  the  contract  as  a  property  right.-  A  company  organized  to 
lay  wires  in  the  streets  and  rent  them  is  not  entitled  to  compel  an  exist- 
ing subway  company  to  lease  space  to  the  former.^  \Vhere  the  grant 
of  the  right  to  build  underground  conduits  for  electric-light  wires  is 
subject  to  the  right  to  order  their  removal,  an  order  of  removal  is  legal.'' 
Upon  the  discontinuance  of  a  street  a  telephone  company  owTiing  an 
underground  conduit  in  such  street  is  not  entitled  to  compensation 
under  the  law  of  Massachusetts,  by  which  nothing  is  paid  to  the  prop- 
erty owner  for  the  right  to  construct  such  conduits.^  A  telegraph  com- 
pany OA\Tiing  a  subway  cannot  enjoin  another  subway  company  from 
maintainuig  its  subway  close  to  the  former  on  account  of  inconvenience 
and  expense  in  making  repairs.  The  remedy  is  at  law.^  An  abutting 
property  owner  cannot  enjoin  a  telephone  company  from  constructing 
an  underground  conduit  in  the  street.^  An  ordinary  private  corpora- 
tion may  be  given  the  power  to  construct  subways,  even  though  there 

>  People  V.  Ellison,   188  N.  Y.  523  *  Boston,   etc.    Co.   v.   Boston,   etc. 

(1907).       An    electric-light    company  Co.,  184  Mass.  .566  (1904). 

cannot  compel   the  subway  company  ^  New  England  Tel.  &  Tel.  Co.  v. 

in  New  York  City  to  allow  the  former  Boston  Terminal  Co.,  182  Mass.  397 

to  put  its  cables  in  the  subway  un-  (1903). 

less    it    has    consent    and    authority  ^  The  court  said,  however,  that !' the 

from     the     municipal     authorities    of  city  could  not   grant   to  another  the 

New  York  Cit}',  which  is  the  board  of  right  to  use  the  same  space  occupied 

aldermen.     The  consent  of  the  board  by    the     plaintiff's     line."      Western 

of    electrical    control    is    insufficient.  Union,  etc.  v.  SjTacuse,  etc.  Co.,  178 

West   Side,   etc.   Co.    t;.   Consolidated  N.  Y.  325  (1904). 

Tel.   Co.,    110  N.   Y.   App.    Div.    171  "  Coburn  v.  New  Tel.  Co.,  156  Ind. 

(1905) ;   aff'd,  187  N.  Y.  58.  90  (1901).     An  intermediate  appellate 

2  Matter  of  New  York  Electric,  etc.  court  In  New  York  has  also  decided 

Co.,  201  N.   Y.  321    (1911).     A  tele-  that  a  city  street  differs  from  a  eoun- 

graph  or  telephone  company  incorpo-  try  highway  in  that  a  telephone  line, 

rated  in  New  York  state  after  1881  is  constructed    in    a   conduit    in    a   city 

bound  by  the  statute  of  1881  requiring  street,    is    not    an  additional  burden 

such  companies  to  obtain  the  consent  upon  the  street  itself,  and  hence,  even 

of  the  local  authorities  to  the  use  of  though   the  abutting  property  owner 

the  streets  in  addition  to  taking  out  a  owns    the   fee    to    the    center    of    the 

charter    from    the  state.      Matter   of  street,  he  is  not  entitled  to  any  addi- 

New  York,   etc.  Co.,  133  N.  Y.   App.  tional  compensation  by  reason  of  the 

Div.  635  (1909).  construction    of    the    telephone    line. 

'Matter  of  New  York  Electric,  etc.  Castle  v.  Bell,  etc.  Co.,  49  N.  Y.  App. 

Co.,  201  N.  Y.  321  (1911).  Div.  437  (1900). 
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is  no  provision,  in  the  grant  from  the  city,  regulating  the  use  or  requiring 
service  to  all.^  Where  several  companies  owning  and  using  wires  in 
the  streets,  organize  a  joint  conduit  committee  to  construct  conduits 
for  such  wires,  each  company  is  liable  for  its  proportionate  part  of  the 
debts  of  such  committee.^  \Vhere  the  statutes  compel  private  cor- 
porations to  place  their  wires  in  subways,  the  city  itself  cannot  erect 
poles  and  string  wires  for  police  and  fire  purposes.^  A  building  mover 
who  drives  an  iron  bar  into  the  street  in  connection  with  his  building 
operations  and  injures  an  underground  conduit  or  cable  is  liable  to  the 
telephone  company  owning  the  underground  conduits  and  cable,  and 
this  liability  is  based  not  on  negligence  but  on  an  unlawful  trespass 
against  the  property  of  others  in  his  use  of  the  street.^  In  Massachu- 
setts an  underground  telephone  line  is  personal  property,  the  company 
having  no  permanent  rights  in  the  streets.^  The  inspection  by  a  munic- 
ipality of  underground  conduits  and  wires  can  be  but  little  more  than 
perfunctory  owing  to  the  nature  of  their  location,  and  hence  a  munic- 
ipal license  fee  for  such  inspection  must  be  small.® 

§  943.  Cables.  —  In  the  United  States,  even  though  a  cable  com- 
pany has  authority  from  a  state  to  land  its  cable  on  the  shores  of  that 
state,  nevertheless  it  does  so  subject  to  any  future  action  of  congress 
under  its  power  to  regulate  interstate  and  international  commerce.'^ 
A  domestic  cable  company  may  land  a  cable  on  the  shores  of  the  United 

1  State  V.   St.  Louis,   145  Mo.   551  factured  by  such  lessee.     City  of  New 

(1898),  overruling  contrary  decisions.  York    v.    Interborough,  etc.  Co.,    125 

A  telephone  company  may  obtain  an  N.  Y.  App.  Div.  437  (1908) ;  aff'd,  194 

injunction  against  a  city  repealing  an  N.  Y.  528. 

ordinance  whereby  the  telephone  com-  ^  Wagner  v.  Edison,  etc.  Co.,  141 
pany  is  given  the  right  to  lay  under-  Mo.  App.  51  (1909). 
ground  conduits  for  its  own  use  and  *  Prentiss  v.  Cleveland  Tel.  Co.,  32 
the  use  of  the  city,  with  an  annual  W.  L.  BuU.  13  (Ohio,  1894). 
charge  per  lineal  foot  to  be  paid  to  ^  Frontier  Tel.  Co.  v.  Hepp,  66 
the  city,  the  telephone  company  also  N.  Y.  Misc.  Rep.  265  (1910).  A  city 
agreeing  to  take  down  its  poles  where  is  not  liable  for  one  of  its  workmen 
the  subways  were  constructed.  Ches-  running  a  pick  into  an  underground 
apeake,  etc.  Co.  v.  Mayor,  etc.,  89  Md.  cable  of  a  telephone  company  while 
689  (1899).  A  telephone  company  the  workman  was  engaged  in  widening 
having  by  statute  and  by  contract  a  sewer,  it  appearing  that  the  telephone 
with  the  city  the  right  to  lay  con-  company  had  no  license  to  place  the 
duits  in  the  street  may  enjoin  the  cable  where  it  was  and  the  workman 
city  from  interfering  with  the  work,  was  not  acting  wilfully  or  recklessly, 
the  company  offering  to  construct  the  Reynolds,  etc.  Tel.  Co.  v.  City  of  Pied- 
conduits  under  the  supervision  of  the  mont,  152  Mo.  App.  361  (1911). 
city.  Chesapeake,  etc.  Co.  v.  Mayor,  ^  ^ew  England  Tel.  &  Tel.  Co.  v. 
etc.  of  Baltimore,  90  Md.  638  (1900).  Boston  Terminal  Co.,  182  Mass.  397, 
The  lessee  from  the  city  of  New  York  400  (1903). 

of  the  underground  electric  railways  ^  Delaware,   etc.   Tel.    &    Tel.   Co. 

of  New  York  may  use  the    same  to  Petition,  224  Pa.  St.  55  (1909). 
transmit  and  sell  to  other  electric  rail-  ^  De  Castro   v.  Compagnie,  etc.,  85 

ways   surplus   electric   current   manu-  Hun,  231  (1895) ;   afif'd,  155  N.  Y.  688. 
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States  without  express  permission  from  congress  or  the  United  States 
government.^  An  American  cable  company  is  not  doing  business  in 
Newfoundland,  even  though  its  cables  land  in  Ne^s-foundland,  where 
the  company  uses  the  station  merely  to  repeat  messages.- 

The  bottom  of  the  sea  may  be  used  for  lawful  purposes,  includ- 
ing the  laying  of  a  cable.  A  navigator,  however,  is  not  bound  to  know 
that  the  cable  is  there,  nor  to  inquire  before  casting  anchor.  But 
if  he  does  know  it  —  and  that  may  be  a  question  for  the  jury  —  he  must 
use  due  care.^  A  cable  stretched  across  a  stream  for  use  in  propelling 
a  ferry-boat  is  not  illegal  as  an  obstruction  to  commerce,  provided  it 
does  not  actually  interfere  with  the  use  of  the  stream  for  navigation 
purposes.'* 

Under  the  treaty  of  1884,  entered  into  by  nearly  thirty  of  the  nations 
of  the  earth  for  the  protection  of  submarine  cables,  it  was  made  a  crimi- 
nal offense  to  break  or  injure  such  cables,  except  w^hen  done  to  save 
life  or  vessels.^  The  provisions  of  this  treaty  have  been  carried  into 
efifect  in  the  United  States  by  an  act  of  Congress,  fixing  the  punishment 
for  a  violation  of  the  treaty  or  of  the  provisions  of  the  act  itself.®  Where 
the  anchor  of  a  vessel  becomes  entangled  in  a  submarine  cable  and, 
instead  of  cutting  away  the  anchor,  the  officers  of  the  vessel  cut  the  cable, 
a  libel  in  rem  lies  against  the  vessel  for  damages  for  a  maritime  tort 
for  the  cutting  of  such  cable.^     A  cable  company  may  claim  damages 

1  U.  S.  V.  La  Compagnie,  etc.  Tele-  •  See  eh.  17,  Acts  of  Congress  of 
graphiques,  77  Fed.  Rep.  495  (1896).  1888,  vol.  25,  U.  S.  Stat,  at  L.,  41. 
One  attorney-general  rendered  an  ^  The  William  H.  Bailey,  100  Fed. 
opinion  that  the  post  road  act  of  Rep.  115  (1900);  s.  c,  103  Fed.  Rep. 
Congress  of  1866  "was  intended  to  799  (1900);  aff'd  in  111  Fed.  Rep. 
apply  simply  to  interior  lines  of  tele-  1006.  The  Clara  Killam,  L.  R.  3 
graph  designed  for  communication  be-  Adm.  &  Ecc.  161  (1870).  A  court  of 
tween  points  within  the  United  States  admiralty  has  no  jurisdiction  of  a  claim 
and  not  to  exterior  oceanic  lines  de-  by  the  owner  of  a  drawbridge  over  a 
signed  for  telegraphic  intercourse  with  na\igable  stream  at  Cleveland,  Ohio, 
foreign  lands."  American  Atlantic-  against  a  vessel  that  breaks  loose  during 
Cable  Tel.  Co.  Matter,  14  Opinions  a  flood  and  strikes  and  damages  such 
of  Attorney-general,  62  (1872),  but  bridge.  Cleveland  Terminal,  etc.  R.  R. 
it  is  believed  that  this  is  not  sound  law.  v.  Cleveland  Steamship  Co.,  208  U.  S. 

2  Commercial  Cable  Co.  v.  Attor-  316  (1908).  The  court  distinguished 
ney-General,  [1912]  A.  C.  820.  the  case  The  Blackheath,   195  U.   S. 

3  Sub-Marine  Tel.  Co.  t>.  Dickson,  15  361  (1904),  where  jurisdiction  of 
C.  B.  N.  S.  759  (1864).  a  court  of  admiralty  was  upheld  as 

*  Albina  Ferry  Co.  v.  The  Imperial,  against  a  vessel  running  into  a  beacon 
38  Fed.  Rep.  614  (1889) ;  Ladd  v.  Fos-  in  a  channel,  although  the  beacon  was 
ter,  31  Fed.  Rep.  827  (1887),  the  court  attached  to  the  bottom  of  the  ocean, 
saying:  "A  cable  lying  on  the  bot-  on  the  ground  that  it  involved  a 
tom  of  the  river  is  not  an  obstruction  government  aid  to  navigation.  In  the 
to  navigation,  while,  if  stretched  case  The  Poughkeepsie,  162  Fed.  Rep. 
across,  at  or  near  the  surface  of  the  494  (1908),  [aff'd,  212  U.  S.  558], 
water,  it  would  be."  it  was  held  that  a  court  of  admiralty 

*  See  24  U.  S.  Stat,  at  L.  989.  had  no  jurisdiction  of  a  suit  by  a  party 
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from  the  United  States  on  account  of  a  navy  officer  having  neghgently 
dropped  a  heavy  anchor  upon  the  cable  and  disrupting  it,  and  such 
claim  may  be  brought  before  the  court  of  claims,  where  the  United 
States  senate  by  a  resolution  has  referred  the  claim  to  such  court.^ 
Where  a  cable  company  is  authorized  to  lay  its  cable  on  the  bottom 
of  a  river,  it  is  bound  so  to  lay  it  that  it  will  not  catch  the  bottoms 
of  vessels  navigating  the  water  in  the  ordinary  way,  and  the  vessel 
is  bound  to  be  so  navigated  as  to  avoid  disturbing  the  cable.  If  the 
cable  is  not  on  the  bottom,  and  catches  the  screw  of  the  boat,  the  cable 
company  is  liable  for  damages  done.^  ^Vhere  an  anchor  became  en- 
tangled in  a  telegraph  cable,  and  the  cable  was  cut  to  extricate  it  by 
those  on  board  ship,  the  court  held  that  the  ship  was  liable  for  the  dam- 
age, in  the  absence  of  present  and  imminent  danger,  and  when  with 
reasonable  patience  and  skill  the  anchor  might  have  been  extricated 
without  cutting  the  cable. ^  But  where  the  master  and  crew  of  a  vessel, 
while  endeavoring  to  disentangle  the  anchor  from  a  submarine  cable, 
cause  the  cable  to  break,  the  vessel  is  not  liable  for  the  damages,  no 
negligence  or  intentional  breaking  being  shown .^  A  steam  tug-boat 
may  recover  damages  for  an  injury  due  to  a  cable  running  under  the 
Hudson  River  at  Albany,  it  being  shown  that  the  boat  drew  less  water 
than  other  boats  that  had  passed,  and  also  that  nine  other  cables  were 
there  and  were  not  touched.  It  is  no  defense  that  the  captain  knew 
the  boats  sometimes  touched  the  cables.^  Where  the  bottom  of  a  river, 
as  between  New  York  City  and  Jersey  City,  is  what  is  called  "  navigable 
mud,"  which  steamers  easily  and  necessarily  plow  through,  cables  in 
such  mud  are  there  at  the  risk  of  the  owner,  and,  if  a  steamer's  screw 
catches  in  such  cables,  the  owner  of  the  cable  can  collect  nothing,  but, 
on  the  contrary,  is  liable  for  injuries  to  the  steamer.^  A  notice  given 
by  a  cable  company  that  it  will  compensate  vessel  owTiers  for  loss  of 
anchor,  etc.,  which  shall  have  hooked  in  their  cable,  refers  to  the  value 
of  the  anchor  and  chain,  and  not  to  damages  resulting  from  the  loss  of 
them,  but  may  possibly  include  consequential  damages  for  which  the 
vessel  owner  may  be  liable.^ 

making  borings  in  the  Hudson    River  '  The  Clara  Killam,  L.  R.  3  Adm.  & 

off   Storm    King   for   the   purpose   of     Ecc.  161  (1870). 

locating  an  aqueduct  under  the  river,  *  The  Anita  Berwind,  107  Fed.  Rep. 

such  suit  being  against  a  steamer  that    721  (1901). 
ran  into  such  borings.  ^  Blanchard  v.  Western  Union  Tel. 

1  Commercial   Pacific    Cable  Co.  v.     Co.,  60  N.  Y.  510  (1875). 
United    States,    decided    by   court    of  «  Western  Union  Tel.  Co.  v.  Inman, 

claims,   June  2,   1913.     The  court   of    etc.  Co.,  43  Fed.  Rep.  85  (1890) ;  aflf'd, 
claims     in      this      instance      allowed    59  Fed.  Rep.  365  (1894). 
$35  894  47  '  Agineourt,  etc.  Co.  v.  Eastern,  etc. 

2' Stephens,     etc.     Co.    v.    Western    Tel.  Co.,  [1907]  2  K.  B.  305. 
Union  Tel.   Co.,  8  Ben.   502   (1876); 
s.  c,  22  Fed.  Cas.  1301. 
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^^^le^e  a  corporation  cannot  be  formed  under  the  general  laws  for 
telegraph  purposes,  but  nevertheless,  a  charter  is  taken  out,  the  charter 
is  void.  The  corporation  so  formed  cannot  recover  damages  from  a 
vessel  that  catches  on  its  anchor  a  cable  laid  at  the  bottom  of  a  navi- 
gable stream  by  such  corporation,  even  though  a  sign  "  Cable  —  Don't 
Anchor  "  is  posted  on  the  banks,  and  even  though  a  sailor  cuts  in  two 
the  cable  without  any  efi'ort  to  disentangle  it  from  the  anchor.^  There 
are  but  few  decisions  on  the  liability  of  a  cable  company  for  errors  in 
the  transmission  of  messages. - 

By  statute  in  California  any  person  whose  vessel  drags  its  anchor 
and  through  want  of  proper  care  injures  a  cable  is  liable  for  damages 
provided  the  company  has  placed  on  the  bank  of  the  waters  a  notice 
stating  where  the  cable  lies,  and  also  published  a  notice  in  a  newspaper 
for  one  month.^ 

A  state  cannot  tax  submarine  cables  beyond  the  state's  territorial 
jurisdiction.^  The  traditional  three-mile  limit  in  international  law 
arose  at  a  time  when  three  miles  was  supposed  to  be  "  the  greatest 
distance  cannon  shot  could  ever  be  made  to  reach."  ^ 


iDoboy,  etc.  Tel.  Co.  v.  De  Ma- 
gathias,  25  Fed.  Rep.  697  (1885),  the 
court  saying,  however:  "It  is  com- 
petent for  the  municipal  power  of  a 
state,  in  good  faith,  and  for  a  consti- 
tutional purpose,  to  authorize  the  ob- 
struction of  one  of  its  own  tidal  and 
navigable  streams.  Congress,  how- 
ever, may  interpose  by  either  general 
or  special  laws.  It  may  regulate  all 
obstructions  in  or  over  na\'igable  wa- 
ters, and  cause  their  removal,  and 
punish  those  who  shall  thereafter  erect 
them.  Any  state  law  in  opposition  to 
such  action  by  congress  is  inoperative 
and  void.  Within  the  sphere  of  their 
authoritj',  both  the  legislative  and 
judicial  power  of  the  nation  is  para- 
mount." 

2  In  Hart  v.  Direct  United  States 
Cable  Co.,  86  N.  Y.  633  (1881),  the 
substance  of  the  decision  was  that  the 
telegram  delivered  to  the  addressee 
being  an  unintelligible  jargon,  the 
addressee,  who  was  the  agent  of  the 
plaintiff  who  sent  the  message,  in 
taking  it  as  an  order  to  sell,  took  the 
risk  of  the  interpretation.  A  cable 
company  is  not  liable  for  damages 
due  to  error  in  the  transmission  of  a 


message  which  is  in  cipher.  Fergus- 
son  t'.  Anglo-Amer.  Tel.  Co.,  178  Pa. 
St.  377  (1898). 

'  §§  537,  539  Cal.  Civil  Code. 

*  The  Privy  Council  in  the  case 
The  Commercial  Cable  Company  v. 
The  Attorney-General  of  Newfound- 
land, [1912]  A.  C.  820,  in  passing  upon 
the  Newfoundland  statute  imposing 
a  tax  on  the  cable  company,  said : 
"While  of  course  it  was  competent  for 
the  Newfoundland  government  to 
impose  taxation  on  cables  within  its 
territorial  jurisdiction  it  was  not  com- 
petent for  the  government  to  lay  a  tax 
on  cables  outside  its  territorial  juris- 
diction." 

*  Queen  v.  Keyn,  L.  R.  2  Ex.  Div., 
pp.  63,  73  —  1876,  and  the  jurisdiction 
of  the  government  even  for  these  three 
miles  was  very  limited,  being  only  for 
the  purpose  of  protection  and  the 
regulation  of  fisheries,  etc.  and  did 
not  mean  absolute  ownership.  United 
States  V.  Kessler,  1  Baldwin,  17  (1829) ; 
s.  c,  26  Fed.  Cas.  766,  775;  Kent's 
Com.,  Vol.  I,  pp.  29,  30;  Manchester 
V.  Massachusetts,  139  U.  S.  240,  262 
(1890). 
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